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The  Court  of  Claims  submit  the  following 

REPORT. 

To  the  honorabU  the  Senate  and  House  of  Bepreseniatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfullj  presents  the  following  documents 
as  the  report  in  the  case  of 

THOMAS  ALLEN  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Statement  of  claimant's  account. 

3.  Deposition  of  W.  Hickey,  offered  by  the  claimant,  and  trans- 
mitted to  House  of  Representatives. 

4.  Claimant's  brief. 

5.  United  States  Solicitor's  brief. 

6.  Opinion  of  the  Court. 

7.  Bill  allowing  claimant  twenty-seven  thousand  seven  hundred 
and  thirty  dollars  and  three  cents. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  alBxed  the 
r-  - 1  seal  of  said  Court,  at  Washington,  this  seventh  day  of  Decem- 
'^-  ^J  ber,  A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims, 


To  the  honorable  the  Judged  of  the  Court  of  Claims  : 

The  petition  of  Thomas  Allen,  of  St.  Louis,  in  the  State  of  Mis- 
souri, respectfully  represents :  That  the  United  States  is  indebted  to 
your  petitioner  in  the  just  and  full  sum  of  twenty-seven  thousand 
seven  hundred  and  thirty  dollars  and  two  and  two- thirds  cents, 
($27,730  02f ,)  with  interest  from  March  3,  1843,  for  work  and  labor 


2  THOMAS  ALLEN. 

done  and  performed,  and  for  materials  furnished  at  the  special  instance 
and  request  of  the  said  United  States,  a  particular  account  whereof  ip  ". 
herewith  filed,  marked  Exhibit  A.     And  proceeding  to  set  forth  a 
full  statement  of  the  claim^  and  of  the  action  of  Congress  and  the 
executive  government  thereon,  your  petitioner  states  : 

That  the  said  claim  is  for  the  value  of  twenty  thousand  copies  of  the 
Compendium  of  the  Sixth  Census  of  the  United  States,  amounting,  in 
the  whole,  to  $43,579  66f ,  on  which  has  been  credited  the  sum  of 
|16,849  64,  under  the  circumstances  hereinafter  set  forth. 

That  the  said  work  was  authorized  by  an  act  of  Congress,  passed 
and  approved  the  first  day  of  September,  in  the  year  1841,  (5  Stat,  at 
Large,  452,)  whereby  it  was,  amonp:  other  things,  enacted  that  ^'  tJie 
Secretary  o}  State  bey  and  he  is  hereby,  authorized  to  cause  to  be  printed 
tiverUy  thousand  copies  of  the  Gompendium  or  Abridgement  of  the  Sixth 
Census,  by  counties  and  principal  totons,  together  with  the  tailes  of  appor- 
iionmenty  as  prepared  at  the  Department  of  State,  for  the  use  of  Uon- 
gress." 

That,  in  pursuance  of  the  said  authority  of  law,  the  Secretary  of 
State  (then  the  Hon.  Daniel  Webster)  employed  and  directed  your 
petitioner,  then  the  printer  to  the  Senate  of  the  United  States,  to  exe- 
cute the  said  work ;  that  the  copy  necessary  for  the  same  was  officially 
delivered  to  your  petitioner  ;  and  that  the  said  work  was  faithfully- 
executed  and  performed  by  your  petitioner,  and  was  received  and 
accepted  by  the  government  of  the  United  States  and  appropriated  to 
the  public  use.  And  particularly  he  refers  your  honors  to  the  joint 
resolutions  of  Congress  of  September  1,  1841,  (6  Stat.,  467;)  and 
April  15,  1842,  (5  Stat.,  583,)  in  his  behalf.  ^ 

Your  petitioner  further  states  that  the  prices  charged  by  him  for 
said  work,  as  per  said  account  Exhibit  A,  are  fair  and  reasonable, 
according  to  the  standard  prices  of  public  printing  at  that  time,  and 
were  such  as  he  was  then  actually  receiving  for  similar  work  under 
then  existing  laws  in  such  case  made  and  provided. 

That  in  the  month  of  September,  1841,  Messrs.  filair  &  Bives 
addressed  a  memorial  to  Congress  on  the  subject  of  the  printing  of  the 
said  compendium,  the  right  to  which,  or  some  part  thereof,  they 
claimed,  which  said  petition  was  referred  to  a  select  committee  of  the 
House  of  Representatives,  for  the  proceedings  whereof  your  petitioner 
refers  to  the  Journals  of  the  House,  and  which  resulted  in  a  report 
made  August  19,  1842,  accompanied  by  a  bill,  recommending  that 
your  petitioner  be  paid  $17,849  64,  and  the  said  Blair  &  Bives 
|8,924  8S.—{Bepart  No.  1009,  and  biU  No.  584,  H.  R.,  27<A  (7on- 
gress,  2d  Session.) 

That  in  the  month  of  July,  1842,  the  said  work  was  completed  by 
your  petitioner,  and  on  the  6th  of  August  following  he  rendered  his 
account  therefor,  amounting  to  $43,579  66f ,  and  which  was  by  the 
Secretary  of  State  transmitted  to  Congress  and  an  appropriation  to 
pay  the  same  requested.  That  subsequently,  on  the  17tn  of  JFebruary, 
1843,  the  Secretary  of  State  transmitted  to  the  chairman  of  the  Com- 
mittee of  Ways  and  Means  of  >  the  House  of  Bepresentatives  the 
estimate  for  an  appropriation  to  pay  the  same. 

That  pending  the    appropriation  bill    for  civil  and   diplomatic 
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expenses  of  the  goyernment  for  the  year  1844,  a  difference  in  opinion 
tooching  the  said  appropriation  arose  between  the  Senate  and  the 
House,  the  latter  having  appropriated  only  $15,849  64  for  the  same, 
and  the  former  (the  Senate)  having  amended  the  bill  by  substituting 
the  whole  sum  claimed  by  your  petitioner,  viz  :  $43,579  66f ,  which 
said  difference,  and  the  adherence  of  the  House  to  its  original  posi- 
tion, resulted  in  a  committee  of  conference,  and  in  the  final  passage 
of  the  bill  as  originally  passed  by  the  House  for  $15,849  64,  with 
the  following  proviso:  ^^ Provided,  That  nothing  herein  contained  ahaJl 
prtjudioe  any  future  application  to  Congress  for  further  compenaaiion 
for  said  tiwJte."— (Act  March  3,  1843,  5  Stat.,  631.) 

Under  this  act,  and  with  the  saving  of  the  proviso  aforesaid,  your 
petitioner  received  the  said  sum  of  $15,849  64,  which  is  credited  in 
his  said  account. 

That  subsequently,  (December  13,  1843,)  the  Secretary  of  State 
(Mr.  Upshur)  submitted  to  the  Committee  of  Ways  and  Means  the 
statement  of  the  balance  remaining  due  to  your  petitioner,  $27,730  03, 
and  asked  an  appropriation  for  its  payment.  That  subsequently,  at 
the  same  session,  your  petitioner  presented  his  first  memorial  to  Con- 
gresB,  and  an  additional  memorial,  argumentative  in  its  nature,  and 
reviewing  the  report  No.  1009  aforesaid.  The  matter  was  referred  to 
the  Committee  of  Claims  of  the  House  of  Bepresentatives.  From 
that  time  down  to  the  session  of  1853-'54theclaim  of  your  petitioner 
has  been  from  time  to  time  renewed  without  any  definite  action  by 
Congress. 

Tour  petitioner  further  states,  that  no  other  person  or  persons  are 
owners  of  the  said  claim  or  interested  therein. 

All  which  matters  and  things  your  petitioner  is  prepared  to  main-^ 
tain  and  prove,  when  and  whpre  your  honorable  Court  shall  direct. 

Wherefore  he  prays  judgment  that  the  United  States  are  indebted 
to  him  in  the  before  mentioned  sum  of  $27,730  02f ,  with  interest 
from  March  3,  1843 ;  and  that  a  decree  may  be  passed  for  a  bill  to  be 
reported  to  Congress  to  the  effeot  of  the  exhibit  herewith  filed,  marked 
B ;  and  that  he  may  have  such  other  and  further  relief,  &c. 

And  your  petitioner  will  ever  pray,  &c., 

THOMAS  ALLEN. 

BADGEB  &  CABLISLE, 

Of  counsel  for  petitioner^ 


DiBifiicr  OF  Columbia,  County  of  Washington^  ss. 

Be  it  remembered  that  on  this  fifth  day  of  July,  1855,  before  me, 
the  subscriber,  a  justice  of  the  peace  in  and  for  the  county  aforesaid, 
personally  appeared  Thomas  Allen,  the  petitioner  in  the  aforegoing 
petition  to  the  Court  of  Claims  against  the  United  States,  and  made 
oath  on  the  Holy  Evangely  of  Almighty  God  that  the  facts  stated  in 
the  said  petition  are  true,  to  the  best  of  his  knowledge  and  belief. 

Sworn  and  subscribed  before  me, 

[L.  s.]  B.  K.  M0B8ELL,  J.  P. 
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Washington,  Jtdy  18,  1842. 

The  United  States  of  America  to  Thomas  ARen^  Dr. 

To  composition  of  370  tables,  10,640  ems  each,  equal  to 
1,300  octavo  pages,  brevier  rale  and  figure,  at  |3  50 
per  page , $4,650  00 

To  10  pages  plain  work,  10,640  ems  each,  equal  to  36 
pages  octavo,  at  $1  75  per  page 63  00 

To  presswork  and  paper  of  20,000  copies  of  1,336  octavo 
pages,  167  signatures  of  eight  pages,  at  |233  33^  per 
signature 38,966  66f 

Total 43,579  66f 

CofUray  Cr.y  March  3,  1843. 

By  amount  of  appropriation  made  and  accepted,  with 
express  reservation  as  to  balance,  as  per  act  of  Con- 
gress (5  Stat,  at  Large,  p.  631) 15,849  64 

Balance  due  March  3,  1843 27,730  02§ 


Deposition  of  WiUiam  Hichey  in  the  claim  of  Thomas  AUen  vs.  The 

United  States. 

Question  1.  Please  to  state  your  name,  occupation,  age,  place  of 
residence  for  the  past  year,  whether  you  have  any  interest,  direct  or 
indirect,  in  the  claim  of  Thomas  Allen  vs.  The  United  States,  and 
whether  and  in  what  degree  you  are  related  to  the  claimant. 

Answer.  Named  William  Hickey  ;  my  occupation  is  that  of  clerk 
in  the  office  of  the  Secretary  of  the  Senate ;  my  age  fifty-six ;  my 
residence  for  the  past  year  has  been  in  the  District  of  Columbia,  and 
has  been  for  many  years.  I  have  no  interest  whatever  in  the  claim 
above  mentioned.  I  am  not  related  in  any  manner  to  the  claimant, 
Thomas  Allen. 

Question  2.  Please  to  state  how  long  you  have  held  the  office  of 
clerk  in  the  office  above  stated. 

Answer.  Since  the  session  of  1824  or  1825. 

Question  3.  Were  you  at  any  time,  and  during  what  period, 
charged  with  the  duty  of  examining  the  printing  accounts  of  the 
Senate? 

Answer.  I  was  charged  with  that  duty  about  the  session  of  1826  or 
1827,  and  continued  in  the  general  superintendence  of  it  till  about  the 
year  1843,  during  a  portion  of  which  time  I  had  a  clerk  under  me. 

Question  4.  What  was  the  rate  or  standard  of  prices  of  printing  for 
Congress  in  the  years  of  1841  and  1842  ? 

Answer.  The  rates  were  fixed  by  the  joint  resolution  of  Congress  of 
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the  3d  of  March,  1819^  and  so  continued  until  changed  by  the  act  of 
Congress  of  the  3d  of  March,  1845. 

Question  6.  Please  to  look  at  the  account  now  shown  to  you,  and 
state  whether,  at  any  time  heretofore,  and  when,  you  examined  the 
same  ;  and  whether  you  have  again  examined  the  same  now ;  and 
whether  the  account  is  correctly  stated  according  to  the  standard 
referred  to  in  your  last  answer. 

Answer.  I  have  examined  an  account,  of  which  the  account  now 
exhibited  to  me  appears  to  be  a  correct  copy,  the  items  of  charge  i^ 
which  agrees  precisely  with  the  printed  copy  of  the  said  account  con- 
tained in  page  4  of  the  printed  reports  of  committees  of  the  House  of 
Representatives,  No.  2,  of  the  second  session  of  the  28th  Congress, 
and  amounting  to  the  sum  of  forty-three  thousand  five  hundred  and 
seventy-nine  dollars  and  sixty-six  and  two-thirds  cents,  (|43,679  66f ,) 
and  which  is  the  account  referred  to  by  me  in  my  letter  to  Matthew 
St.  Clair  Clarke,  Clerk  of  the  House  of  Bepresentatives,  of  the  3d  day 
of  August,  1842,  and  contained  in  the  same  pa^e  of  said  document 
above  referred  to.  I  also  on  yesterday  re-examined  the  said  account 
with  the  document  charged  therein,  viz :  The  Compendium  of  the 
Sixth  Census,  and  again  found  the  said  account  to  agree  with  the 
prices  established  by  the  said  joint  resolution  of  the  3d  of  March,  1819, 
and  in  the  amount  of  work  to  be  correctly  stated. 

Question  6.  Do  you  know  any  other  matter  or  thing  relative  to  the 
claim  in  question  ? 

Answer.  I  know  of  no  other  matter  or  thing,  of  my  own  knowledge, 
relative  to  the  claim  in  question. 

Crass-examined  by  the  Solicitor. 

Question  1.  When  you  speak  of  the  amount  of  work  being  charged 
correctly,  do  you  mean  anything  more  than  to  say  that  the  items 
stated  in  the  account  are  correctly  carried  out  ?  or  do  you  mean  to  say 
that  the  account  presents  the  true  amount  of  work  done  and  delivered. 

Answer.  I  meant  to  say  that  I  had  examined  one  copy  of  the  said 
Compendium  of  the  Sixth  Census,  and  had  found  that  the  quantity  of 
printing  matter  contained  in  the  said  book  was  correctly  charged  in 
the  said  account  according  to  the  prices  established  by  the  joint  reso- 
lution of  the  3d  of  March,  1819,  and  that  the  said  account  embraced 
a  charge  for  twenty  thousand  (20,000)  copies  of  the  said  book  ;  but  as 
to  the  delivery  of  the  said  twenty  thousand  copies  to  the  government 
I  have  no  knowledge. 

W.  HICKEY. 


Washington,  Jtdy  18,  1842. 
The  XJnitbd  States, 

To  Thomas  Allen,  Dr. 

To  composition  of  370  tables,  10,640  ems  each,  equal 
to  1,300  octavo  pages  brevier  rule  and  figure,  at 
$3  60  per  page $4,550  00 
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To  lu  pages  plain  work,  10,640  ems  each,  equal  to  .36 
pages  octavo,  at  |1  76  per  page |63  00 

To  presswork  and  paper  of  20,000  copies  of  1,336 
octavo  pages,  167  signatures  of  8  pages,  at  $233  33^ 
per  signature 38,966  66|- 

43,679  66f 

Cofttira  Or. 

March,  1843. — By  this  amount  paid  on  account $16,849  64 

Balance 27,730  02f 

43,679  66| 
'with  interest. 

N.  B. — The  above  account  was  exhibited  to  the  witness,  William. 
Hickev,  on  his  examination. 

W.  A.  MAURY,  Oomm'r. 


District  of  Columbia,  , 
Waahinglon  county y     )     ' 

On  the  fifteenth  day  of  March,  1856,  personally  came  W.  Hickey, 
the  witness  within  named,  and  after  having  heen  first  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions 
contained  in  the  within  deposition  were  written  down  by  the  commis- 
sioner^ and  then  proposed  by  him  to  the  witness ;  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of  the 
witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner. 

The  deposition  of  W.  Hickey,  taken  at  the  request  of  Thomas 
Allen,  to  oe  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims,  in  the  name  of  Thomas 
Allen. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

W.  A.  MAURY,  Cimm'r. 

Commissioner  s  fees,  $6  20. 


UNITED  STATES  COURT  OF  CLAIMS. 

THOMAS  ALLEN,  CLAIMANT. 

Brief  for  the  Claimant. 

It  will  be  contended  : 

I.  That  under  the  act  of  Congress  of  September  1, 1841,  (5  Statutes, 
452,)  the  Secretary  of  State  had  authority  to  employ  the  claimant  to 
print  the  twenty  thousand  copies  of  the  Compendium  of  the  Sixth 
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Census,  and  to  furnish  and  deliver  the  same  to  the  United  States  at  the 
rates  and  prices  then  established  by  law  for  public  printing. 

II  That  even,  if  this  were  not  so,  yet  that  by  the  joint  resolution  of 
April  15,  1842,  (5  Stat.,  583,)  the  said  contract  was  ratified  and  ap- 
proved, and  the  said  20,000  copies  were  accepted  and  ordered  to  be 
distributed  to  the  use  of  the  United  States. 

III.  That  in  point  of  fact  the  amount  claimed  by  the  petitioner  is 
correctly  calculated  and  charged,  and  that  the  said  amount  is  due  to 
him,  with  interest  from  March  3,  1843. 

GEO.  E.  BADGER, 
J.  M.  CARLISLE, 

For  claimant. 


IN  THE  COUKT  OF  CLAIMS. 

ON  THE  PETITION  OF  THOMAS  ALLEN. 

Brief  of  the  United  States  Solicitor. 

This  is  a  claim  for  printing  the  Compendium  of  the  Sixth  Census, 
under  the  direction  of  the  State  Department,  under  the  resolution  of 
September,  1841. 

The  petitioner  claims  compensation  under  the  resolution  at  the  rate 
allowed  by  Congress  to  the  congressional  printers. 

I.  My  first  ejection  is  that  the  contract  with  Allen  was  not  obli- 
gatory, because  not  made  as  required  by  law. — (See  5  Stat  ,  p.  339.) 
There  was  no  advertisement,  and  the  job  was  not  let  to  the  lowest 
bidder,  as  that  law  requires  all  departmental  printing  to  be  done.  It 
was  only  as  a  job  of  the  State  Department  that  Allen  could  be  em- 
ployed, because  if  it  had  been  Congress  ordered  such  work,  the  printer 
of  Congress  was  the  person  to  be  employed.  Blair  &  Rives,  as  printers 
to  tlJcngress^  claimed  the  job  in  right  of  their  office,  but  this  claim  was 
deemed  untenable.  It  was  then  a  job  of  the  State  Department  for  the 
public  use^  and  as  such  the  Secretary  could  only  contract  as  directed 
by  the  law  of  1839. 

II.  If,  however,  the  contract  be  lawful,  there  is  no  proof  that  it 
was  worth  more  to  perform  it  than  has  been  paid.  The  rate  paid  by 
Congress  for  congressional  work  is  certainly  not  the  standard  of  com« 
pensation  for  jobs  done  for  the  departments,  or  for  private  individuals. 
The  pay  for  congressional  work  is  notoriously  higher  than  is  paid  for 
other  work,  because  much  of  it  is  done  at  unseasonable  hours  and 
under  great  press. 

That  Mr.  Webster  transmitted  Allen's  account  to  Congress  can- 
not be  construed  into  an  endorsement  as  approval  of  the  account ; 
that  he  did  not  contract  to  pay  such  prices  to  Allen  is  admitted.  He 
merely  ordered  the  work  to  be  done  by  him,  and  did  not  fix  the  price^ 
and  he  sends  in  the  bill  afterwards  without  comment. 

I  refer  to  Mr.  Garret  Davis'  report  1009,  House  of  Bepresentatives, 
2d  session,  29th  Congress. 

M.  BLAIB,  SoUoitar. 
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Thomas  Allen  tw.  The  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

The  claimant  claims  that  a  balance  of  $27,730  03  is  due  him  for 
printing,  in  1842,  20,000  copies  of  the  Compendium  of  the  Sixth 
Census  of  the  United  States,  and  furnishing  the  materials.  He  also 
claims  interest  on  that  sum  from  March  3,  1843. 

The  facts  are  believed  to  be  as  follows  : 

On  the  first  of  September,  1841,  Congress  passed  an  act  which  pro- 
vided as  follows :  ^^  That  the  Secretary  of  State  be  and  he  is  hereby 
authorized  to  cause  to  be  printed  twenty  thousand  copies  of  the  com- 
pendium or  abridgement  of  the  6th  census  by  counties  and  principal 
towns,  together  with  the  tables  of  apportionment,  as  prepared  at  the 
Department  of  State,  for  the  use  of  Congress." — (5  Stat,  at  Large, 
452.) 

In  order  to  comply  with  that  law  the  Secretary  of  State,  Mr.  Web- 
ster, gave  the  following  order  to  Mr.  Weaver,  the  superintending 
clerk  of  the  6th  census : 

*' September  21,  1841. 

**  Capt.  Weaver  :  The  compendium  ordered  by  Congress  to  be 
printed  under  the  direction  of  this  department  will  be  printed  by  Mr. 
Allen.     You  will  please  make  arrangements  accordingly. 

DANIEL  WEBSTER." 

Mr.  Weaver,  accordingly,  furnished  Mr.  Allen  with  the  necessary 
copy  for  the  printing  of  the  compendium  ;  and  20,000  copies  of  the 
work  were  printed  by  Mr.  Allen  in  conformity  with  Mr.  Webster's 
order. 

Afterwards  those  copies  were  delivered  by  Mr.  Allen  according  to 
the  order  of  the  State  Department ;  and  Congress,  on  the  IStn  of 
April,  1842,  directed  them  to  be  distributed  and  disposed  of  by  the 
following  joint  resolution : 

"  Resolved,  (fcc.  That  the  statistics,  including  the  census  of  pen- 
sioners, and  the  compendium  or  abridgement  of  the  6th  census  of  the 
United  States,  heretofore  required  by  law  to  be  printed  under  the 
direction  of  the  Secretary  of  State,  shall  he  distributed  and  disposed  of 
by  the  Secretary  in  the  manner  and  in  the  proportions  specified  in  the 
joint  resolution  of  Congress  passed  the  first  day  of  September,  one 
thousand  eight  hundred  and  forty -one  :  Provided  alwaySj  That  sev- 
enteen thousand  copies  of  the  said  compendium  or  abridgement  shall 
be  distributed  among  the  States^  Territories,  and  persons  entitled  to 
distribution  under  the  said  resolution,  and  in  the  proportions  therein 
specified  ;  and  that  the  remaining  copies  of  the  saia  statistics  and 
compendium  be  placed  in  the  Library  of  Congress  for  future  distri- 
bution."— (5  Statutes  at  Large,  583.) 
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Mr.  Webster  afterwards  made  the  following  communication  to  the 
House  of  Representatives : 

"  Department  of  State^  Washington^  August  6,  1842. 

'^  The  undersigned.  Secretary  of  State,  has  the  honor  to  transmit  to 
Congress  the  enclosed  communication  from  Mr.  Thomas  Allen,  request- 
ing payment  for  printing  the  compendium  of  the  6th  census,  together 
with  his  account  therefor,  and  certificates  of  the  Clerk  of  the  House  of 
Representatives  and  of  two  practical  printers  annexed  thereto. 

**  The  printing  was  ordered  by  the  act  of  the  1st  of  September,  1841, 
entitled  ^An  act  to  amend  the  act  entitled  an  act  to  provide  for  taking 
the  6th  census  or  enumeration  of  the  inhabitants  of  the  United 
States,'  and  no  appropriation  has  been  made  to  defray  the  cost. 

^*  DANIEL  WEBSTER. 

^'  The  Speaker  of  the  House  of  Representatives." 

The  account  and  certificates  referred  to  in  the  Secretary's  letter  are 
as  follows  : 

"  Washington,  July  18,  1842. 

'^  State  Department,  United  States j 

^«  To  Thomas  Allen,  Dr. 

^'  To  composition  of  370  tables,  10,640  ems  each,  equal 
to  1,300  octavo  pages  brevier  rule  and  figure,  at 
$3  50  per  page $4,550  00 

^'  To  10  pages  plain  work,  10,640  ems  each,  equal  to  36 

pages  octavo,  at  |1  75  per  page 63  00 

'^  To  presswork  and  paper  of  20,000  copies  of  1,336 
octavo  pages,  167  signatures  of  8  pages  at  |233  33^ 
per  signature 38,966  66f 

43,579  66§" 


'^Washington,  July 22, 1842. 

'^  The  undersigned  have  examined  a  bill  of  Mr.  Thomas  Allen  for 
printing  20,000  copies  of  380  pages  of  the  'compendium  of  the  6th 
census,'  amounting  to  |43,579  66f .  In  our  opinion,  the  price  charged 
is  fair  and  reasonable,  and  the  calculation  correct. 

''GEO.  M.  GROUARD, 
'^JAS.  F.  HALIDAT." 


''  Office  Secretary  of  the  Senate, 

''Augusts,  1842. 

''  Dear  Sir  :  Having  understood  from  Mr.  Goodrich,  clerk  to  Thos. 
Allen,  printer  of  the  Senate,  &c.,  that  you  desired  that  an  examination 
should  be  made  by  me  as  to  the  accuracy  of  the  account  of  Thomaa 
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Allen,  for  *  printing  the  compendium  of  the  enumeration  of  the 
inhabitants  and  statistics  of  the  United  States/  I  have  made  such 
examination,  and  believe  the  quantity  of  printing  or  composition,  as 
stated,  and  the  calculations  for  composition,  and  presswork  and  paper, 
correct,  according  to  the  standard  of  prices  established  by  the  joint 
resolution  of  Congress  of  March  3,  1819. 

'^I  am,  very  respectfully,  your  obedient  servant, 

"W.  HICKEY. 

"  Matthew  St.  Clair  Clarke,  Esq., 

^^  Clerk  of  the  House  of  Bepreaentatives^  TJ.  S.'* 


^^AuQUST  4,  1842. 

^'Sir:  In  the  absence  of  my  examining  and  pay  clerk,  I  have 
eaused  the  accompanying  account  to  be  examined,  as  above  stated,  by 
Mr.  Hickey,  the  examining  clerk  in  the  office  of  the  Secretary  of  the 
Senate,  whose  mode  of  examination  corresponds  with  the  rule  in  my 
office,  and  in  whose  accuracy  I  have  entire  confidence,  and  am  satis- 
fied, therefore,  that  the  account  is  correct,  according  to  the  mode  of 
settling  accounts  for  printing  done  for  the  House  of  Bepresentatives 
of  the  United  States,  amounting  to  |43,579  66J. 

<*M.  ST.  CLAIR  CLARKE, 
"  Glerk  of  the  House  of  Eqn'esentatives,  U.  S. 

**  The  Secretary  op  State." 

The  following  is  another  communication  from  the  Secretary  of  State, 
Mr.  Webster: 

**  Department  op  State, 
"  Washington  J  February  17,  1843. 

"Sir:  The  account  of  Mr.  Thomas  Allen,  for  printing  ihe  com- 
pendium of  the  sixth  census,  transmitted  by  me  to  the  two  Houses  of 
Oongress  on  the  6th  day  of  August,  1842,  appears  to  be  as  yet  unpaid, 
no  appropriation  for  it  having  been  made.  The  service  was  rendered 
by  direction  of  this  department,  under  the  express  authority  of  the 
act  approved  on  the  let  of  September,  1841,  entitled  ^An  act  to 
amend  the  act  entitled  "An  act  to  provide  for  taking  the  sixth  census, 
or  enumeration  of  the  inhabitants  of  the  United  States,  approved 
March  3,  1839,"  and  the  acts  amending  the  same.'  The  work  has 
been  delivered,  and,  to  the  extent  authorized  by  Congress,  has  been 
distributed.  No  reason  is  therefore  known  why  an  appropriation  to 
pay  for  it  should  not  be  made. 

'^  I  take  the  liberty  to  submit  to  the  Committee  of  Ways  and  Means 
an  estimate  for  that  object,  in  the  sum  of  $43,679  67,  as  specified  in 
the  annexed  copy  of  the  account  of  Mr.  Allen. 

**  I  have  the  honor  to  be  your  obedient  servant, 

'^DANIEL  WEBSTER. 

'^  Hon.  Millard  Fillmore, 

*'  Chairman  of  the  Committee  of  Ways  and  Means ^  H.  E.'' 

On  the  3d  of  March,  1843,  Congress  made  an  appropriation  as 
follows : 
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''For  the  payment  of  all  claims  which  Thomas  Allen  has  against 
the  United  States  for  printing  twenty  thousand,  copies  of  '  the  com- 
peadiam  or  abridgment  of  the  sixth  census,  by  counties  and  principal 
towns,  together  with  the  tables  of  apportionment,  as  prepared  at  the 
State  Department,  for  the  use  of  Congress/  the  sum  of  fifteen  thousand 
eight  hundred  and  forty-nine  dollars  and  sixty-four  cents  ;  and  for  the 
payment  of  all  claims  which  Blair  &  Bives  have  against  the  United 
States  for  printing  ten  thousand  copies  of  the  same  document,  eight 
thousand  nine  hundred  and  twenty-four  dollars  and  eighty-two  cents : 
Provided,  That  nothing  herein  contained  shall  prejudice  any  future 
application  to  Congress  for  further  compensation  for  said  works." 
(5  Stat,  at  Large,  631.) 

We  have  the  deposition  of  Mr.  William  Hickey,  clerk  in  the  office 
of  the  Secretary  of  the  Senate  of  the  United  States,  in  regard  to  the 
price  of  the  printing  and  materials  aforesaid.     He  is  tho  person  whose 
certificate  on  the  subject  accompanied  Mr.  Webster's  said  communi- 
cation of  August  6,  1841,  and  is  before  copied.     In  this  deposition, 
taken  in  1856,  the  deponent  says  that  he  was  charged  with  the  duty 
of  examining  the  printing  accounts  of  the  Senate  about  the  session  of 
1826  or  1827,  and  continued  in  the  general  superintendence  of  it  till 
about  1843 ;  that  the  rates  of  printing  for  Congress  were  fixed  by 
joint  resolution  of  the  3d  of  March,  1819,  and  so  continued  until 
changed  by  the  act  of  Congress  of  the  3d  of  March,  1845  ;  that  he  had 
examined  an  account,  of  which  the  one  then  exhibited  to  him  appeared 
to  be  a  correct  copy,  the  items  of  charge  in  which  agree  precisely  with 
the  printed  copy  of  the  account  in  page  4  of  the  printed  reports  of 
committees  of  the  House  of  Representatives,  No.  2,  of  the  2d  session 
of  the  28th  Congress,  and  amounting  to  the  sum  of  $43,579  66§,  and 
which  is  the  account  referred  to  by  him  in  his  letter  (before  copied) 
to  Matthew  St.  Clair  Clarke,  Clerk  of  the  House  of  Representatives, 
of  the  3d  day  of  August,  1842,  and  contained  on  the  same  page  of 
said  document  above  referred  to ;  that  he  had  also,  the  day  before, 
re-examined  the  said  account,  with  the  document  charged  therein,  viz., 
the  compendium  of  the  sixth  census,  and  again  found  the  said  account 
to  agree  with  the  prices  established  by  the  said  joint  resolution  of  the 
3d  of  March,  1819,  and  in  the  amount  of  work  to  be  correctly  stated; 
that  he  meant  to  say  that  he  had  examined  one  copy  of  the  said 
compendium  of  the  sixth  census,  and  had  found  that  the  quantity  of 
printing  matter  contained  in  the  said  book  was  correctly  charged  in 
the  said  account  according  to  the  prices  established  by  the  joint  reso- 
lation  of  the  3d  of  March,  1819  ;  and  that  the  said  account  embraced 
a  charge  of  20,000  copies  of  the  said  book ;  but  that  as  to  the  delivery 
of  the  said  20,000  copies  to  the  government,  he  had  no  knowledge. 

There  are,  relative  to  this  case,  two  statements  in  the  form  of  depo- 
sitions— one  purporting  to  be  signed  by  James  F.  Haliday  and  the 
other  by  Z.  W.  Denman — but  they  are  not  sworn  to,  and  are  not,  of 
coarse,  admissible  as  evidence. 

There  is,  among  the  papers  in  this  cause,  a  printed  copy  of  the  tes- 
timony of  said  Mr.  Weaver,  taken  before  a  committee  of  the  House 
of  Representatives,  in  which  he  makes  the  following  statement : 
*'0n  or  about  the  Ist  of  June,  1841, 1  mentioned,  for  the  first  time. 
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to  the  Secretary  of  State,  that  I  had  heen  preparing  an  abstract  or 
compendium  of  the  aggregates  of  the  sixth  census,  and  that  I  had 
shown  it  to  several  members  of  Congress,  and  that  an  anxiety  had 
been  expressed  by  them  for  its  publication.  I  suggested  that  although 
I  had  devised  the  plan  originally  as  a  private  work,  yet  if  Congress 
wished  it,  or  he  thought  it  might  be  printed  for  the  use  of  Congress 
under  the  11th  section  of  the  act  of  March  3,  1839,  that  I  would  be 
glad  to  do  so.  I  stated  that  it  would  be  merely  printing  the  aggre- 
gates of  the  marshals  in  a  condensed  and  portable  form  ;  that  the  two 
great  works,  the  statistics  and  enumeration,  were  too  large  and  incon- 
venient for  general  use,  and,  in  fact,  only  fit  for  libraries.  The  Secre- 
tary of  State  did  not  seem  to  understand  the  matter  at  the  time,  and  it 
was  dropped  by  me.  Two  or  three  days  after  my  first  broaching  the 
subject,  I  was  surprised  by  Mr.  Webster  entering  my  room,  and  say- 
ing that  he  wished  to  be  further  informed  in  relation  to  that  abstract 
or  compendium  of  the  census.  I  then  further  explained  to  him  the 
plan,  and  referred  to  the  law  which  I  thought  gave  him  the  power  to 
print.  After  examining  the  subject,  and  seeming  to  be  well  satisfied 
with  the  value  of  the  new  arrangement,  he  said  to  me,  '  You  can  do 
as  you  please  about  it.'  This  was  all  the  authority  I  had,  and  I  cer- 
tainly supposed  it  ample  then,  as  is  evident  from  my  letter  at  the 
time  to  Blair  &  Rives,  put  upon  the  record  book." 

Subsequently  to  the  time  when  said  conversation  is  said  by  Mr. 
Weaver  to  have  taken  place,  Mr.  Webster  made  the  following  com- 
munication : 

'*  Department  op  Statb, 
"  WashingUmy  JcmtMry  6,  1842. 

^^Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  note 
of  the  4th  instant,  transmitting  the  petition  of  Messrs.  Blair  &  Bives, 
which  was  referred  to  the  Committee  on  the  Apportionment  of  Bepre- 
sentatives,  and  requesting  my  views  of  the  case. 

"  In  reply  I  have  the  honor  to  state  that  previous  to  the  first  of  Sep- 
tember last,  there  was  no  authority  for  printing  any  compendium  of 
the  sixth  census,  and  that,  consequently,  I  could  not  have  given,  and 
in  fact  did  not  give,  any  order,  direction,  or  instruction  on  the  subject. 

**  The  act  of  September  provided  that  the  Secretary  of  State  be 
authorized  to  cause  to  be  printed  twenty  thousand  copies  of  the  com- 
pendium or  abridgment  of  the  sixth  census,  by  counties  and  principal 
towns,  together  with  the  tables  of  apportionment  as  prepared  at  the 
Department  of  State  for  the  use  of  Congress.  In  compliance  with  the 
duty  thus  imposed  I  gave  an  order  for  the  printing,  and  that  it  should 
be  executed  by  Thomas  Allen  ;  and  for  the  binding,  directed  by  the 
second  section  of  the  same  act,  that  it  should  be  executed  by  Mr.  K. 
P.  Anderson. 

'^  The  petition  of  Messrs.  Blair  &  Rives  is  herewith  returned. 
*^  I  have  the  honor  to  be,  sir,  your  obedient  servant, 

''DANIEL  WEBSTER. 

"  Hon.  H.  EVBRETT, 

"  House  of  Representatives,'* 
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On  the  26th  of  February,  1842,  a  memorial  relative  to  said  printing 
was  referred  to  a  committee,  with  instructions  ^Hhat,  until  the  com- 
mittee can  report,  Blair  &  Bives  and  Thomas  Allen  be  instructed  to 
desist  from  all  further  work  in  the  printing  of  the  tables  of  the  sixth 
census  ;  and  that  the  committee  have  power  to  send  for  persons  and 
papers." — (House  Journal,  27  Cong.,  2d  sess.,  p.  447.)  And  on  the 
14th  April,  1842,  a  joint  resolution  was  passed  hj  Congress  prohibiting 
the  payment  of  any  money  for  the  printing  of  the  compendium  until 
their  further  order. — (5  Stat,  at  Large,  p.  583.) 

We  have  thus  stated  the  material  facts  connected  with  this  case. 
Our  opinion  is  that,  until  the  said  act  of  the  1st  of  September,  1841, 
Mr,  Webster  had  no  authority  to  contract  with  any  person  for  the 
printing  of  said  compendium  ;  and  that  he  did  not  make  or  order  to 
be  made  any  such  contract  before  that  time.  We  are  further  of  opinion 
that  that  act  of  the  1st  of  September,  1841,  gave  him  full  authority  to 
make  the  contract  he  did  make  with  Mr.  Allen  for  the  printing  of  said 
work.  It  is  objected  to  this  contract  with  Mr.  Allen,  that  it  was  not 
made  as  required  by  a  provision  in  the  civil  and  diplomatic  act  of  1839. 
That  provision  is  as  follows  : 

^'For  compiling  and  printing  the  Biennial  Register,  one  thousand 
eight  hundred  dollars  :  Provided^  That  the  printing  of  the  said  Bien- 
nial Register,  and  the  job  printing,  stationery,  and  binding  of  each  of 
the  executive  departments,  shall  be  furnished  by  contract,  proposals 
for  which  shall  oe  regularly  advertised  for  in  the  public  prints,  the 
classes,  character,  and  description  of  the  printing  being  specified  in 
each  advertisement  as  far  as  that  can  be  done  ;  and  it  being  made  a 
condition  in  all  cases,  unless  otherwise  specifically  stated  in  the  adver- 
tisement, thai  the  work  shall  be  done  in  the  city  of  Washington.  And 
the  contract  shall  in  each  case,  so  far  as  the  proposals  and  acceptance 
ahall  enable  the  contract  to  be  made,  be  given  to  the  lowest  bidder 
whose  bid  shall  be  accompanied  with  the  proper  testimonials  of  the 
ability  of  the  bidder  to  fulfill  his  contract." — (5  Stat,  at  Large,  339.) 

We  do  not  think  this  statute  applies  to  the  present  case.  The 
printing  of  the  compendium  was  not  a  job  printing  of  an  executive 
department.  It  was  printing  specially  authorized  by  an  act  of  Con- 
gress, not  for  the  use  of  an  executive  department,  but  for  the  use  of 
C!oQgress. 

We  are  also  of  opinion  that  the  work  was  completed  by  Mr.  Allen 
to  the  satisfaction  of  the  proper  officer  of  the  government,  and  that 
it  was  not  only  delivered  to  and  accepted  by  such  officer,  but  that 
it  was  distributed  or  otherwise  disposed  of  conformably  to  a  joint 
resolution  of  Congress,  passed  for  the  purpose  of  disposing  of  it. 

As  to  the  instructions  of  the  House  of  Representatives  of  the  26th 
February,  1842,  before  referred  to,  it  is  sufficient  to  observe  that  they 
could  not  afiect  a  contract  made  under  the  authority  of  an  act  of  Con- 
gress ;  and  as  to  the  joint  resolution  aforesaid  of  the  14th  of  April, 
1842,  it  is  only  necessary  to  say  that  after  its  passage  the  said  act 
of  1843  was  passed,  appropriating  a  certain  sum  as  payment  for  the 
work,  with  a  proviso  that  nothing  in  the  act  should  prejudice  any 
future  application  to  Congress  for  further  compensation. 
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There  is  one  other  question  in  this  cause,  and  that  is  as  to  the  price 
charged  for  the  items  of  the  account.  By  an  act  of  Congress  it  was 
made  Mr.  Webster's  duty  to  have  the  compendium  printed,  and  of 
course  to  see  that  the  charges  for  the  work  were  correct.  We  have 
his  approval  of  the  account  in  his  communication  to  the  Committee  of 
Ways  and  Means  of  the  ITth  of  February,  1843,  to  which  reference 
has  been  already  made.  We  have  also  the  papers  which  accompanied 
his  communication  of  the  6th  of  August,  1842,  to  the  House  of  Repre- 
sentatives, in  support  of  the  account.  There  is  also  the  deposition  of 
Mr.  Hickey,  taken  in  this  cause,  which  is  of  itself  sufficient  to  estab- 
lish the  correctness  of  the  charges. 

The  sum  of  $27,730  03,  which  the  petitioner  claims  as  the  amount 
of  principal  now  due,  is  the  balance  of  his  account  proved  by  Mr. 
Hickey's  deposition,  after  deducting  the  sum  appropriated  by  the  act 
of  the  3d  of  March,  1843,  above  referred  tiO. 

We  consider  the  claimant  entitled  to  said  sum  of  $27,730  03,  and 
we  report  a  bill  in  his  favor  for  that  sum.     No  interest  is  allowed. 


35th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  J  Report  C.  C. 
2d  /Session,      )  \     No.  177. 
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Dbcbmber  7, 1858.-^Roported  ih>in  the  Court  of  CUimfl  and  committod  to  a  Committee 

of  the  Whole  Hoaee  to-morrow. 


The  GouBT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  Bouse  of  liepresentatives  of  the  United 

States  in  Congress  ossefirMed : 

The  Court  of  Claims  respectfully -presents  the  following  documents 
as  the  report  in  the  case  of 

THOMAS  C.  NYE  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Contracts  between  the  Post  Office  Department  and  claimant. 

3.  Depositions  taken  by  the  claimant  and  offered  as  evidence,  trans- 
mitted to  the  House  of  Representatives. 

4.  Depositions  taken  by  the  United  States  and  offered  as  evidence, 
transmitted  to  the  House  of  Representatives. 

5.  Letters  and  circular  from  the  Post  Office  Department,  referred 
to  in  the  opinion  of  the  Court,  transmitted  to  the  House  of  Repre- 
sentatives. 

6.  Claimant's  brief. 

7.  United  States  Solicitor's  brief. 

8.  Opinion  of  the  Court,  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
r ,  -  T  the  seal  of  said  Court,  at  Washington,  this  seventh  day  of 
^        J  December,  A.  D.,  ,1858. 

SAM'L  H.  HUNTINGTON, 
Chi^  Clerk  Court  qf  Claims. 


To  the  Honorable  the  Court  of  Claims: 

The  petition  of  Thomas  C.  Nye,  a  citizen  of  the  State  of  New  York, 
respectfully  showeth:  That  he  entered  into  the  service  of  the  United 
Stales  in  the  transportation  of  the  mails  prior  to  the  year  1837,  and  that 
in  the  spring  of  that  year  your  petitioner,  in  company  with  others, 
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entered  into  contracts  with  the  Post  Office  Department  to  transport 
the  daily  mails  from  the  city  of  Utica,  in  the  State  of  New  York,  to 
the  village  of  Ithaca  in  said  State,  and  also  from  ITtica  aforesaid  to 
Binghamton,  and  also  from  the  village  of  De  Ruyter  to  Cherry  Val- 
ley, in  the  said  State;  and  was  also  largely  interested  in  the  mail  con- 
tract of  J.  M.  Sherwood,  from  the  city  of  Albany  to  the  village  of 
Salina  in  said  State,  and  stocked  said  road  with  teams  and  post  coaches. 

Your  petitioner  further  shows  that  the  above  routes  were  relet  in 
1841,  and  that  he  was  interested  in  all  of  them  by  the  renewal  of  his 
contracts  with  the  United  States  government,  and  that  he  was  the 
sole  contractor  from  Ganastota  to  Hamilton,  also  the  sole  contractor 
from  De  Ruyter  to  Cherry  Valley,  which  last  contract  was  extended 
to  Cooperstown,  daily,  from  Cherry  Valley  in  said  State.  And  that 
your  petitioner  continued  interested  in  said  mail  contracts  upon  the 
aforesaid  post  roads,  as  above  stated,  up  to  1842  or  1843,  when  the 
contract  of  said  Sherwood,  from  Albany  to  Salina  aforesaid,  was  trans- 
ferred to  your  petitioner,  who  became  thereby,  with  the  assent  and 
approval  of  the  Post  Office  Department,  together  with  Hiram  Lewis, 
a  contractor  with  said  department  for  carrying  said  mails  from  Al- 
bany to  Cherry  Valley,  and  from  Cherry  Valley  to  Syracuse,  and  all 
the  afore  mentioned  routes;  and  that  your  petitioner,  under  said  con- 
tracts, found  it  necessary  to  invest  a  large  amount  of  capital  in  horses 
and  post  coaches,  <fec.,  and  from  the  year  1841  up  to  1845  your  peti- 
tioner owned  and  employed  in  such  service  constantly  about  two  hun- 
dred horses  and  a  large  number  of  post  coaches,  and  from  the  year 
1841  to  1845  was  running-over  two  hundred  miles  of  daily  mails  upon 
the  aforesaid  post  roads. 

And  your  petitioner  further  shows  that  by  the  terms  and  regula- 
tions of  the  Post  Office  Department  then  in  force,  viz :  by  act  of  Con- 
gress passed  March  3,  1825,  sec.  4,  5th  vol.  United  States  Statutes  at 
Large,  p.  103,  and  by  the  regulations  of  the  department,  a  copy  of 
which  is  hereunto  annexed,  marked  exhibit  **A,""your  petitioner 
felt  secure  in  making  such  large  investments  in  horses,  coaches,  Ac, 
in  the  government  service,  because,  under  the  laws  and  regulations  of 
the  Post  Office  Department  above  referred  to,  and  particularly  the 
13th  note  to  the  proposals  for  carrying  the  United  States  mail  from 
July  1,  1841,  to  June  30,  1845,  inclusive,  and  dated  December  22, 
1840,  which  reads  as  follows  : 

IS.  On  coach  routes  where  the  present  contractor  shall  be  super- 
seded by  an  under  bidder  who  may  not  have  the  stage  property  requi- 
site for  the  performance  of  the  contract,  he  shall  purchase  from  the 
present  contractor  such  of  his  coaches,  teams,  and  harness  belonging 
to  the  route  as  shall  be  needed,  and  may  be  suitable  for  the  service, 
at  a  fair  valuation;  and  make  payment  therefor  by  reasonable  instal- 
ments, as  his  pay  becomes  due,  unless  the  present  contractor  shall 
continue  to  run  stages  on  the  route.  Should  they  not  agree  as  to  the 
suitableness  of  the  property,  the  terms  of  the  security,  each  may 
choose  a  person,  who  may  appoint  a  third,  and  their  decision  shall  be 
final;  or  the  Postmaster  General  will  name  the  umpire.  Should  the 
under  bidder  iail  to  comply,  his  bid  will  be  offered  to  the  contractor; 
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but  should  he  decline  it,  the  proposals  of  the  under  bidder  will  be 
accepted  unconditionally.  The  under  bidder  should  give  early  notice 
of  his  intention  to  take  or  not  to  take  the  stock,  and  if  the  latter,  of 
his  reasons;  and  the  present  contractor  is  to  determine,  on  the  first 
application,  whether  he  will  sell  it  or  not. 

He  felt  justified  in  placing  a  good  stock  on  the  lines,,  as,  if  said 
regulations  had  been  complied  with,  he  could  by  no  possibility  have 
lost  anything. 

That  your  petitioner,  in  good  faith,  entered  into  the  mail  service 
of  the  United  States  under  the  law  governing  the  Post  Office -Depart- 
ment and  the  regulations  thereof,  as  above  stated  and  referred  to, 
and  made  the  aforesaid  large  investments  of  capital  in  stocking  said 
post  roads,  and  to  the  amount  of  at  least  oi fifty  thousand  dollars. 

And  your  petitioner  further  shows  that  by  the  18th  section  of  the 
act  of  Congress  approved  March  3,  1845,  a  copy  of  which  is  here- 
unto annexed,  marked  exhibit  **B,"  it  was  enacted  that  no  new  mail 
contractor  shall  hereafter  be  required  to  purchase  out,  or  take  at  a 
valuation,  the  stock  or  vehicles  of  any  previous  contractor  for  the 
same  route. — (5th  volume  U.  S.  Statutes  at  Large,  p.  738.) 

And  your  petitioner  further  shows  that  in  the  letting  of  the  mail 
contracts  in  the  year  1845,  on  the  respective  routes  and  lines  herein- 
before specified,  and  on  which  your  petitioner  was  a  contractor  as 
aforesaid,  previous  and  up  to  said  letting,  in  the  year  1845,  your  peti- 
tioner was  an  unsuccessful  bidder  upon  all  of  said  post  routes,  and  lost 
all  his  contracts  for  transporting  the  mails  upon  said  roads  or  routes. 

And  by  the  terms  of  the  lettings  of  the  new  contractors  upon  said 
post  roads  the  new  contractors  were  not  required  to  purchase  out  or 
take  at  a  valuation  the  stock  and  vehicles  with  which  your  petitioner 
had  supplied  and  run  the  said  post  roads,  and  your  petitioner  was 
left  with  all  of  said  stock  and  vehicles  for  running  the  said  roads  upon 
his  hands,  without  any  use  or  employment  for  the  same,  and  unavoid- 
ably sustained  thereby  a  large  amount  of  damage  in  disposing  of  the 
same. 

And  your  petitioner  Airther  shows  that  he  is  advised  and  believes 
that  as  he  entered  into  the  aforesaid  mail  contracts  under  the  laws 
and  regulations  of  the  Post  Office  Department,  governing  the  contract 
between  your  petitioner  and  the  said  Post  Office  Department,  which 
required  the  new  contractors  to  purchase  and  take  at  a  valuation  his 
aforesaid  stock  upon  the  aforesaid  post  roads,  that  it  was  a  direct  and 
positive  violation  of  the  contracts  between  your  petitioner  and  the 
Post  Office  Department  to  let  the  aforesaid  mail  contracts  to  new 
contractors,  without  requiring  them  to  purchase  or  take  at  a  valua- 
tion the  stock  with  which  your  petitioner  had  supplied  said  post 
roads,  and  with  which  he  had  been  nmning  the  same. 

Your  petitioner  further  shows  that  the  aforesaid  act  of  March  3, 
1845,  did  not  take  effect  till  the  first  day  of  July  thereafter,  and  the 
aforesaid  mail  contracts  for  the  year- 1845  were  advertised  to  be  let, 
with  the  usual  provision  requiring  the  new  contractors  to  purchase 
or  take  at  a  valuation  the  stock  of  previous  contractors  upon  the  same 
roads,  and  that  the  new  contracts  on  the  post  roads  or  routes  on  which 
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your  petitioner  had,  previous  to  said  letting  for  the  year  1845,  had 
contracts  with  the  Post  Office  Department  for  transporting  the  mails, 
were  let  before  the  act  of  March  3,  1845,  took  effect,  and  without 
containing  any  provision  requiring  the  new  contractor  to  purchase  or 
take  at  a  valuation  the  stock  of  your  petitioner  upon  the  aforesaid 
post  roads. 

Your  petitioner  therefore  insists  that  he  has  a  just  and  legal  claim 
upon  the  United  States  government  for  the  amount  of  damages  to 
which  he  has  been  subjected  by  reason  of  the  aforesaid  violation  of 
his  contract  with  the  Post  Office  Department. 

And  whereas,  by  rule  No.  2,  the  Court  requires  that  the  contract 
shall  be  printed  in  the  words  of  the  contract,  but  the  contracts  in  this 
case  being  v^ry  numerous,  to  print  them  would  be  very  expensive, 
the  petitioner  herewith  files  said  contracts,  marked  exhibit  C,  D,  E, 
F,  G,  H,  I,  J,  and  others  on  file  in  the  Post  Office  Department,  and 
prays  that  they  may  be  taken  as  parts  of  this  petition. 

And  your  petitioner  further  states  that  he  has  not  received  any  in- 
demnity or  satisfaction  of  his  damages  aforesaid  from  any  department 
of  the  government,  and  that  he  has  not  transferred  any  portion  of 
his  said  claim  to  any  other  person,  but  that  he  is  the  owner  thereof. 

Your  petitioner  would  further  show  that  his  claim  was  presented 
to  the  Senate  of  the  United  States  at  the  first  session  of  the  thirty- 
third  Congress,  and  that  it  was  referred  to  the  Committee  on  the 
Post  Office  an4  Post  Roads,  which  committee  reported  a  bill  for  the 
relief  of  your  petitioner,  which  passed  the  Senate  and  was  sent  to 
the  House  of  Representatives,  when,  at  the  same  sesaion,  it  was  re- 
ferred to  the  Committee  on  Post  Offices  and  Post  Roads,  on  the  14th 
of  July,  1854;  and  on  the  20th  of  the  same  month  and  year  said  com- 
mittee reported  the  Senate  bill  (being  No.  307)  without  amendment, 
which,  on  its  second  reading,  was  referred  to  the  Committee  of  the 
Whole  House,  and  no  further  action  was  had  thereon. 

D.  IRA  BAKER,  ^  Counad. 

Before  me  personally  appeared  Thomas  C.  Nye,  the  petitioner 
named  in  the  above  petition,  who,  being  duly  sworn,  deposes  and  says 
that  the  facts  stated  in  the  foregoing  petition  are  true  to  the  best  of 
his  knowledge  and  belief. 

Exhibits  referred  to  in  above  petition  and  on  file  in  this  Court : 

A,  copy  of  proposals  and  regulations  of  the  Post  Office  Department, 
under  which  these  contracts  were  let. 

B,  copy  of  part  section  18  of  the  act  of  Congress  passed  March 
3,  1845. 

C,  copy  of  contract  with  United  States. 

D,  copy  of  contract  with  United  States. 

E,  copy  of  contract  with  United  States. 

F,  copy  of  contract  with  United  States. 
G»  copy  of  contract  with  United  States. 
H,  copy  of  contract  with  United  States. 
I,  copy  of  contract  with  United  States. 
J,  copy  of  contract  with  United  States. 
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No.  995. — ^$1,511  PER  ANNUM. 

This  indenture  of  contract^  made  the  twenty-first  day  of  April,  in  the 
year  one  thousand  eight  hundred  and  forty-one,  between  Thomas  C. 
Nye,  contractor  for  carrying  the  mails  of  the  United  States,  of.  one 
part,  and  the  United  States  of  America,  of  the  other  part,  loitnesseth: 
That  the  parties  have  mutually  covenanted  as  follows,  viz:  The  said 
contractor  covenants  with  the  said  United  States,  in  consideration  of  the 
covenant  of  the  United  States  hereinafter  expressed,  to  carry  the 
mail  of  the  United  States  from  Cherry  Valley,  New  York,  by  Middle- 
field  Centre,  Cooperstown,  Oaksville,  Burlington,  West  Burlington, 
Edmeston,  South  Edmeston,  Columbus,  Sherburne,  Smyrna,  and 
Otselic,  to  De  Ruyter,  numbered  as  route  995,  New  York,  in  manner 
following,  to  wit:  three  times  a  week,  and  back,  in  two-horse  coaches, 
for  and  daring  the  term  commencing  the  first  day  of  July,  in  the 
year  one  thousand  eight  hundred  and  forty-one,  and  ending  with  the 
thirtieth  day  of  June,  in  the  year  one  thousand  eight  hundred  and 
forty-five;  the  said  contractor  hereby  agreeing  and  stipulating  under 
tiiis  covenant,  Ist,  to  carry  said  mail  within  the  times  fixed  in  the 
annexed  schedule  of  departures  and  arrivals,  except  that  when  more 
than  seven  minutes  are  taken  for  opening  and  closing  the  mails  at 
any  office,  the  surplus  time  so  taken  is  to  be  allowed  in  addition  to 
what  is  given  by  the  schedule,  and  so  carry  until  said  schedule  is 
altered  by  the  authority  of  the  Postmaster  General  of  the  United 
States,  as  hereinafter  provided,  and  then  to  carry  according  to  said 
altered  schedule;  2d,  to  carry  said  mail  in  a  safe  and  secure  manner, 
free  from  wet  or  other  injuiy,  in  a  boot  under  the  driver's  seat,  and 
in  preference  to  passengers,  and  to  their  entire  excusion  if  its  weight 
and  bulk  require  it;  3d,  to  take  the  mail  and  every  part  of  it  from, 
and  deliver  it  and  every  part  of  it  at,  each  post  office  on  the  route, 
or  that  may  be  hereafter  established  on  the  route,  and  into  the  post 
office  at  each  end  of  the  route,  and  into  the  post  office  at  the  place 
at  which  the  carrier  stops  at  night,  if  one  is  there  kept;  and  if  no 
office  is  there  kept,  to  lock  it  up  in  some  secure  place  at  the  con- 
tractor's risk. 

The  contractor  also  covenants  with  the  United  States,  in  and  for 
the  consideration  above  mentioned,  to  be  answerable  for  the  person 
to  whom  he  shall  commit  the  care  and  transportation  of  the  mail,  and 
accountable  for  any  damages  which  may  be  sustained  through  his 
nnfaithftilnesB  or  want  of  care;  and  that  he  will  diecharge  any  carrier 
of  said  mail  whenever  required  to  do  so  by  the  Postmaster  General; 
also  that  he  will  not  transmit,  by  himself  or  his  agent,  or  be  con- 
cerned in  transmitting,  commercial  intelligence  more  rapidly  than  by 
mail,  and  that  he  will  not  carry  out  of  the  mail  letters  or  newspapers 
which  should  go  by  post;  and  further  to  convey  without  additional 
charge  post  office  blanks,  mail  bags,  and  the  special  agents  of  the 
department  on  the  exhibition  of  their  credentials;  and  give  a 
preference  to  passengers  brought  in  the  connecting  mail  lines  over 
those  travelling  in  any  other. 
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The  said  contractor  farther  covenants,  in  and  for  the  consideration 
above  mentioned,  to  collect  quarterly,  if  required  by  the  Postmaster 
General,  of  postmasters  on  said  route,  the  balances  due  from  them 
to  the  General  Post  Office,  and  faithfully  render  an  account  thereof 
to  the  Postmaster  General,  in  the  settlement  of  quarterly  accounts, 
and  will  pay  over  to  the  General  Post  Office  all  balances  remaining  in 
his  hands. 

The  said  United  States  covenant  with  the  said  contractor  to  pay 
him  for  his  services  aforesaid,  at  the  rate  of  one  thousand  five 
hundred  and  eleven  dollars  a  year,  to  wit,  quarterly,  in  the  months 
of  May,  August,  November,  and  February,  through  the  postmasters 
on  the  route  or  otherwise,  at  the  option  of  the  Postmaster  General  of 
the  United  Stiites;  said  pay  to  be  subject,  however,  to  be  reduced  or 
discontinued  by  the  Postmaster  General  as  hereinafter  stipidated,  or 
to  be  suspended  in  case  of  delinquency. 

It  is  hereby  mutually  stipulated  and  agreed  by  the  said  parties 
that  the  Postmaster  General  may  alter  the  contract,  and  alter  the 
schedule,  he  allowing  a  pro  rata  increase  of  compensation  within  the 
restrictions  imposed  by  law  for  the  additional  service  required  or  for 
the  increased  speed,  if  the  employment  of  additional  stock  or  cso'riers 
is  rendered  necessary;  but  the  contractor  may,  in  case  of  increased 
expedition,  relinquish  the  contract,  on  timely  notice,  if  he  prefers  it 
to  the  change;  also,  that  the  Postmaster  General  may  discontinue  or 
curtail  the  service,  he  allowing  one  month's  extra  pay  on  the  amount 
dispensed  with. 

And  it  is  also  hereby  mutually  stipulated  and  agreed  by  the  said 
parties  that  in  all  cases  there  is  to  be  a  forfeiture  of  the  pay  of  the 
trip  when  the  trip  is  not  run;  a  forfeiture  of  at  least  one-fourth  part 
of  it  when  the  running  or  arrival  is  so  far  behind  time  as  to  lose  the 
connexion  with  a  depending  mail;  and  a  forfeiture  of  a  due  proportion 
of  it  when  a  grade  of  service  is  rendered  inferior  to  two-horse  coach 
service,  and  that  these  forfeitures  may  be  increased  into  penalties  of 
higher  amount,  according  to  the  nature  or  frequency  of  the  failure 
and  the  importance  of  the  mail;  also  that  fines  may  be  imposed  upon 
the  contractor,  unless  the  delinquency  be  satisfactorily  explained  to 
the  Postmaster  General  in  due  time,  for  failing  to  take  from,  or 
deliver  at,  a  post  office  the  mail  or  any  part  of  it;  for  suffering  it  to 
be  wet,  injured,  lost,  or  destroyed;  for  carrying  in  a  place  or  manner 
that  exposes  it  to  depredation,  loss  or  injury,  by  being  wet  or  other- 
wise; for  refusing  after  demand  to  convey  a  mail  by  any  coach  which 
the  contractor  regularly  runs  or  is  concerned  in  running,  on  the  routo 
beyond  the  number  of  trips  above  specified;  or  for  not  arriving  at 
the  time  set  in  the  schedule.  And  for  setting  up  or  running  an 
express  to  transmit  commercial  intelligence  in  advance  of  the  mail  a 
penalty  may  be  exacted  of  the  contractor  equal  to  a  quarter's  pay;  but 
in  all  other  cases  no  fine  shall  exceed  three  times  the  price  of  the  trip. 

And  it  is  hereby  further  mutually  stipulated  and  agreed  by  the 
said  parties  that  the  Postmaster  General  may  annul  the  contract  for 
repeated  failures;  for  violating  the  post  office  laws;  for  disobeying 
the  instructions  of  the  department;  for  refusing  to  discharge  a  carrier 
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u'hen  required  by  the  department;  for  assigning  the  contract  without 
the  coutsent  of  the  Postmaster  General;  for  setting  up  or  running  an 
express  as  aforesaid;  or  whenever  the  contractor  shall  become  a  post- 
master, assistant  postmaster,  or  member  of  Congress;  and  this  con- 
tract shall  in  all  its  parts  be  subject  to  the  terms  and  requisitions  of 
an  act  of  Congress  passed  on  the  twenty-first  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eight,  entitled  * '  An 
act  concerning  public  contracts." 

In  witness  whereof,  the  said  contractor  and  the  Postmaster  General 
have  hereunto  set  their  hands  and  seals,  the  day  and  year  set  opposite 
their  names,  respectively. 

Apwl  12,  1842.  C.  A.  WICKLIFFE,     [L.  s.] 

» 

1250.  August  10,  1841.  Contractor  having  accepted  offer  of  two 
hundred  and  fifty  dollars  per  year  for  additional  tri-weekly  mail  from 
Cherry  Valley  to  Cooperstown,  ordered,  that  two  hundred  and  fifty 
dollars  additional  per  year  be  allowed  him. 

September  21,  1841.  Postmaster  certifies  that  contractor  complied 
with  above  order  on  27th  July,  1841. 

The  achedvle  of  Departures  and  Arrivals. 

Leave  Cherry  Valley  daily,  except  Sunday,  at  8  p.  m. 

Arrive  at  Cooperstown  same  days,  by  10.30  p.  m.,  and  at  De  Buy- 
ter  Tuesday,  Thursday,  and  Saturday,  by  7  p.  m. 

Leave   De  Buyter  Monday,    Wednesday,    and  Friday,  at   12  m. 

Arrive  at  Cooperstown  next  days  by  4.30  a.  m.,  and  at  Cherry 
Valley  daily,  except  Monday,  by  7  a.  m. 


No.  631. — $3,500  FEB  ANNUM. 

This  indenture  cf  oofUract^  made  the  thirty-first  day  of  May,  in  the 
year  one  thousand  eight  hundred  and  thirty-seven,  between  Thomas 
C.  Nye,  of  Madison,  Madison  county,  New  York,  contractor  for  car- 
rying the  mails  of  the  United  States,  of  one  part,  and  the  United 
States  of  America  of  the  other  part,  tvUnesseth^  that  the  said  parties 
have  mutually  covenanted  as  follows,  viz :  The  said  contractor  cove- 
nants with  the  said  United  States — 

1.  To  carry  the  mail  of  the  United  States  from  Cherry  Valley,  by 
Middlefield  Centre,  Cooperstown,  Oakville,  Burlington,  West  Bur- 
lington, Edmeston,  Columbus,  Columbus  Corners,  Sherburne,  Smyrna, 
and  Otselic,  to  De  Buyter  and  back,  three  times  a  week,  in  four-, 
horse  post  coaches,  at  the  rate  of  eight  hundred  and  seventy-five 
dollars  for  every  quarter  of  a  year  during  the  continuance  of  this 
contract;  to  be  paid  by  postmasters  on  the  route  above  mentioned,  or 
otherwise,  at  the  option  of  the  Postmaster  General  of  the  United 
States,  in  the  months  (^  May^  August^  November^  and  Febrvary. 

2.  That  the  mail  shall  be  duly  delivered  at  and  taken  from  each 
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post  office  now  established,  or  that  may  be  established,  on  the  route 
embraced  in  this  contract;  that  it  shall  be  conveyed  on  this  route  in 
the  time  specified  in  the  annexed  schedule,  and  in  a  secure  and  safe 
manner,  free  from  wet  or  other  injury,  in  a  secure  dry  boot  or  box 
under  the  driver's  seat,  if  the  mail  is  carried  by  stage  or  coach,  or 
under  a  sufficient  oil  cloth  or  bear  skin  when  carried  on  horseback  or 
sulky,  as  hereinbefore  designated  or  hereafter  directed  by  the  Post- 
master General;  that  it  shall  be  duly  delivered  into  the  post  office  at 
the  end  of  the  route  and  into  the  post  office  at  the  place  at  which  the 
carrier  stops  at  night,  if  one  is  there  kept,  and  if  no  office  is  there 
kept  it  shall  be  locked  up  in  some  secure  place,  at  the  contractor's 
risk. 

3.  That  if  the  contractor  shall  run  a  stage,  or  other  vehicle,  more 
rapidly  or  more  frequently  than  he  is  required  by  the  contract  to 
carry  the  mail,  he  shall  give  the  same  increased  celerity  and  fre- 
quency to  the  mail,  and  withoat  increase  of  compensation. 

4.  That  the  contractor,  if  on  a  stage  or  coach  route,  shall,  in  the 
conveyance  of  passengers,  give  a  preference  to  those  who  are  brought 
in  the  connecting  mail  lines  over  those  travelling  in  any  other,  so  that 
connecting  mail  stage  routes  shall  form  continuous  travelling  lines. 

5.  That  he  shall  not,  by  himself  or  his  agent,  transmit,  or  be  con- 
cerned in  transmitting,  commercial  intelligence  more  rapidly  than  by 
mail. 

*  6.  That  the  contractor  will,  if  required  by  the  Postmaster  General, 
collect  quarterly  of  postmasters  on  said  route  the  balances  due  from 
them  to  the  General  Post  Office,  and  faithfully  render  an  account 
thereof  to  the  Postmaster  General  in  the  settlement  of  quarterly  ac- 
counts, and  will  pay  over  to  the  General  Post  Office  all  balances  re- 
maining in  his  hands. 

7.  That  in  every  case  of  failure  to  perform  the  trip,  whatever  may 
be  the  cause,  there  may  be  a  forfeiture  of  the  pay  for  the  trip;  and 
a  failure  to  arrive  at  a  post  office  so  long  after  the  time  set  in  the 
schedule  as  to  lose  the  connexion  with  a  depending  mail  shall  be  con- 
sidered as  equal  to  a  whole  trip  lost;  which  forfeiture  may  be  increased 
into  a  penalty  not  exceeding  one  hundred  dollars,  according  to  the 
circumstances  under  which  the  failure  occurred. 

8.  That  the  contractor  shall  be  subject,  for  failure  to  take  or  de- 
liver a  mail  or  any  part  of  a  mail,  for  suffering  the  mail  to  be  wet  or 
otherwise  injured,  or  lost,  or  destroyed,  to  a  penalty  of  five  dollars, 
which  may  be  increased  to  one  hundred  dollars,  according  to  the  size 
and  importance  of  the  mail  and  the  circumstances  under  which  the 
failure  occurred. 

9.  That  a  fine  not  less  than  the  tenth  part  and  not  exceeding  the 
half  of  the  price  of  a  trip  may  be  imposed  for  each  ten  minutes'  delay 
of  the  mail  to  arrive  at  the  time  specified  in  the  schedule. 

10.  That  the  contractor  shall  be  answerable  for  the  persons  to  whom 
he  shall  commit  the  care  and  transportation  of  the  mail,  and  account- 
able for  any  damages  which  may  be  sustained  through  their  unfaith- 
fulness or  want  of  care,  and  that  he  will  discharge  any  driver  or  carrier 
of  said  mail  whenever  required  to  do  so  by  the  Postmaster  General. 
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11.  That  the  schedules  being  arranged  so  as  to  allow  seven  minutes 
to  each  post  office  for  opening  and  closing  the  mails  generally,  and 
one  hour  to  the  distributing  post  offices,  the  Postmaster  General  is  to 
have,  nevertheless,  the  power  of  extending  the  time,  on  allowing  the 
like  extension  to  the  contractor,  if  he  shall  claim  it. 

12.  That  the  Postmaster  General  may  alter  the  schedule',  and  alter 
the  route,  he  allowing  a  pro  rata  increase  of  compensation  for  any 
additional  service  required  and  for  any  increased  speed,  when  the 
employment  of  additional  stock  or  carriers  is  rendered  necessary. 

13.  That  the  Postmaster  General  may  curtail  the  service  or  dis- 
pense with  it  entirely,  he  allowing  one  month's  extra  pay  on  the 
amount  deducted  in  case  he  wishes  to  place  on  the  route  a  higher  de- 
gree of  service  than  is  contracted  for,  first  oflfering  the  privilege  to 
the  contractor  on  the  route  of  performing  such  higher  service  on  the 
terms  that  can  be  obtained;  or  whenever  he  shall  deem  it  expedient 
to  lessen  the  service,  or  to  leave  such  route,  or  any  part  of  it,  out  of 
operation,,  or  to  carry  the  mail  by  steamboat  or  railroad  cars;  pro- 
vided, that  reduction  of  compensation,  in  consequence  of  reduction 
of  service,  shall  not  exceed  the  exact  proportion  which  the  service 
dispensed  with  bears  to  the  whole  service. 

14.  That  the  Postmaster  General  may  annul  the  contract  for  re- 
peated failures  of  the  contractor  to  perform  any  of  the  stipulations 
of  the  contract;  for  violating  the  post  office  law  or  disobeying  the  in- 
stmctions  of  the  department;  or  for  assigning  his  contract  without 
the  consent  of  the  Postmaster  General  first  obtained. 

15.  The  said  United  States  covenant  with  the  said  contractor  to 
pay  as  aforesaid,  at  the  rate  etfore  mentioned,  quarterly,  in  the  months 
of  May^  Angusty  November^  and  February. 

Presided  altoays,  That  this  contract'shall  be  null  and  void  in  case 
the  contractor  or  any  person  that  may  become  interested  in  this 
contract,  directly  or  indirectly,  shall  become  a  postmaster  or  an 
assistant  postmaster.  No  member  of  Congress  shall  be  admitted  to 
any  share  or  part  of  this  contract  or  agreement,  or  to  any  benefit  to 
arise  thereupon;  and  this  contract  shall,  in  all  its  parts,  be  subject  to 
the  terms  and- requisitions  of  an  act  of  Congress  passed  on  the  twenty- 
first  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eight,  entitled  ^' An  act  concerning  public  contracts." 

And  it  is  mutually  covenanted  and  agreed  by  the  said  parties  that 
this  contract  shall  commence  on  the  first  day  of  July,  1837,  and  con- 
tinue in  force  until  the  30th  day  of  June,  in  the  year  1841. 

In  witness  whereof,  the  said  contractor  and  the  Postmaster  General 
have  hereunto  set  their  hands  and  seals  the  day  and  year  set  oppo- 
site their  names,  respectively. 

Dbcbmbbb  28,  1837.     •  AMOS  KENDALL,     [l.  s.] 

Schedvle. 

This  schedule  subject  to  alteration  by  the  Postmaster  General, 
agreeably  to  the  provision  contained  in  the  twelfth  section  of  the 
contract 
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Leave  Cherry  Valley  Monday,  Wednesday,  and  Friday,  at  8  a.  m.y 
and  in  winter  at  5  p.  m.  preceding  day. 

Arrive  at  De  Ruyter  next  days  by  12  m. 

Leave  De  Ruyter  Tuesday,  Thursday,  and  Saturday,  at  12  m. 

Arrive  at  Cherry  Valley  next  days  by  2  a.  m.,  and  in  winter  by 
8  a.  m. 


No.  1019. — $500  PER  ANNUM. 

This  indenture  of  contract,  made  the  twenty-second  day  of  April,  in 
the  year  one  thousand  eight  hundred  and  forty-one,  between  Thomas 
C.  Nye,  contractor  for  carrying  the  mails  of  the  United  States,  of  the  one 
part,  and  the  United  States  of  America,  of  the  other  part,  untnesseth: 
That  the  parties  have  mutually  covenanted  as  follows,  viz :  The  said 
contractor  covenants  with  the  said  United  States,  in  consideration  of 
the  covenant  of  the  United  States  hereinafter  expressed,  to  carry 
the  mail  of  the  United  States  from  Canastota,  New  York,  by  Lenox, 
Clockville,  Peterboro',  Morrisville,  and  Eaton,  to  Hamilton,  numbered 
as  route ,  in  manner  following:  six  times  a  week  and  back,  in  two- 
horse  coaches,  for  and  during  the  term  commencing  the  first  day  of 
July,  in  the  year  one  thousand  eight  and  forty-one,  and  ending  with 
the  30th  day  of  June,  in  the  year  one  thousand  eight  hundred  and 
forty-five;  the  said  contractor  hereby  agreeing  and  stipulating  under 
this  covenant;  1st,  to  carry  said  mail  within  the  times  fixed  in  the 
annexed  schedule  of  departures  and  arrivals,  except  that  when  more 
than  seven  minutes  are  taken  for  opening  and  closing  the  mails  at  any 
office,  the  surplus  time  so  taken  is  to  be  allowed  in  addition  to*  what 
is  given  by  the  schedule,  and  so  carry  until  said  schedule  is  altered 
by  the  authority  of  the  Postmaster  General  of  the  United  States  as 
hereinafter  provided,  and  then  to  carry  according  to  said  altered 
schedule.  2d,  to  carry  said  mail  in  a  safe  and  secure  manner,  free 
from  wet  or  other  injury,  in  a  boot  under  the  driver's  seat,  and  in 
preference  to  passengers,  and  to  their  entire  exclxision,  if  its  weight 
and  bulk  require  it.  3d,  to  take  the  mail  and  every  part  pf  it  from, 
and  deliver  it  and  every  part  of  it  at,  each  post  office  on  the  route, 
or  that  may  be  hereafter  established  on  the  route,  and  into  the  post 
office  at  each  end  of  the  route,  and  into  the  post  office  at  the  place  at 
which  the  carrier  stops  at  night,  if  one  is  there  kept;  and  if  no  office 
is  there  kept,  to  lock  it  up  in  some  secure  place,  at  the  contractor's 
risk. 

The  contractor  also  covenants  with  the  ^Jnited  States,  in  and  for 
the  consideration  above  mentioned,  to  be  answerable  for  the  person 
to  whom  he  shall  commit  the  care  and  transportation  of  the  mail,  and 
accountable  for  any  damages  which  may  be  sustained  through  his  un- 
faithfulness or  want  of  care;  and  that  he  will  discharge  any  carrier  of 
said  mail  whenever  required  to  do  so  by  the  Postmaster  Oeneral ; 
also  that  he  will  not  transmit,  by  himself  or  his  agent,  or  be  concerned 
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in  transmitting,  commercial  intelligence  more  rapidly  than  by  mail, 
and  that  he  will  not  carry  out  of  the  mail  letters  or  newspapers  which 
should  go  by  post;  and  further,  to  convey,  without  additional  charge, 
post  office  blanks,  mail  bags,  and  the  special  agents  of  the  department 
on  the  exhibition  of  their  credentials;  and  give  a  preference  to  pas- 
sengers brought  in  the  connecting  mail  lines  over  those  travelling  in 
any  other. 

The  said  contractor  further  covenants,  in  and  for  the  consideration 
above  mentioned,  to  collect  quarterly,  if  required  by  the  Postmaster 
General,  of  postmasters  on  said  route,  the  balances  due  from  them  to 
the  General  Post  Office,  and  faithfully  render  an  account  thereof 
to  the  Postmaster  General,  in  the  settlement  of  quarterly  accounts, 
and  will  pay  over  to  the  General  Post  Office  all  balances  remaining 
in  his  hands. 

The  said  United  States  covenant  with  the  said  contractor  to  pay 
him  for  his  services  aforesaid,  at  the  rate  of  five  hundred  dollars  a 
year,  to  wit:  quarterly,  in  the  months  of  May,  August,  November, 
and  February,  through  the  postmasters  on  the  route  or  otherwise,  at 
the  option  of  the  Postmaster  General  of  the  United  States — said  pay 
to  be  subject,  however,  to  be  reduced  or  discontinued  by  the  Post- 
master General  as  hereinafter  stipulated,  or  to  be  suspended  in  case 
of  delinquency. 

It  is  hereby  mutually  stipulated  and  agreed  by  the  said  parties 
that  the  Postmaster  General  may  alter  the  contract,  and  alter  the 
schedule,  he  allowing  a  pro  rata  increase  of  compensation,  within  the 
restrictions  imposed  by  law,  for  the  additional  service  required,  or  for 
the  increased  speed,  if  the  employment  of  additional  stock  or  carriers 
is  rendered  necessary;  but  the  contractor  may,  in  case  of  increased 
expedition,  relinquish  the  contract,  on  timely  notice,  if  he  prefers  it 
to  the  change;  also,  that  the  Postmaster  General  may  discontinue  or 
curtail  the  service,  he  allowing  one  month's  extra  pay  on  the  amount 
dispensed  with. 

And  it  is  also  hereby  mutually  stipulated  and  agreed  by  the  said 
parties  that  in  all  cases  there  is  to  be  a  forfeiture  of  the  pay  of  the 
trip  when  the  trip  is  not  run;  a  forfeiture  of  at  least  one-fourth  part 
of  it  when  the  running  or  arrival  is  so  far  behind  time  as  to  lose  the 
connexion  with  a  depending  mail;  and  a  forfeiture  of  a  due  proportion 
of  it  when  a  grade  of  service  is  rendered  inferior  to  two-horse  coach 
service;  and  that  these  forfeitures  may  be  increased  into  penalties  of 
higher  amount,  according  to  the  nature  or  frequency  of  the  failure 
and  the  importance  of  the  mail;  also  that  fines  may  be  imposed  upon 
the  contractor,  unless  the  delinquency  be  satisfactorily  explained  to 
the  Postmaster  General  in  due  time,  for  failing  to  take  from  or 
deliver  at  a  post  office  the  mail  or  any  part  of  it;  for  suffering  it  to  be 
wet,  injured,  lost,  or  destroyed;  for  carrying  in  a  place  or  manner 
that  exposes  it  to  depredation,  loss,  or  injury  by  being  wet  or  other- 
wise; for  refusing  after  demand  to  convey  a  mail  by  any  coach  which 
the  contractor  regularly  runs  or  is  concerned  in  running,  on  the  route, 
beyond  the  number  of  trips  above  specified;  or  for  not  arriving  at  the 
time  set  in  the  schedule.     And  for  setting  up  or  running  an  express 
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to  transmit  commercial  intelligence  in  advance  of  the  mail,  a  penalty 
may  be  exacted  of  the  contractor  equal  to  a  quarter's  pay;  but  in  all 
other  cases  no  fine  shall  exceed  three  times  the  price  of  the  trip. 

And  it  is  hereby  further  mutually  stipulated  and  agreed  by  the 
said  parties  that  the  Postmaster  General  may  annul  the  contract  for 
repeated  failures;  for  violating  the  Post  Office  laws;  for  disobeying 
the  instructions  of  the  department;  for  refusing  to  discharge  a  carrier 
when  required  by  the  department;  for  assigning  the  contract  without 
the  consent  of  the  Postmaster  General ;  for  setting  up  or  running  an 
express  as  aforesaid  f  or  whenever  the  contractor  shall  become  a  post- 
master, assistant  ppstmaster,  or  member  of  Congress.  And  this  con- 
tract shall,  in  all  its  parts,  be  subject  to  the  terms  and  requisitions  of 
an  act  of  Congress  passed  on  the  twenty-first  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eight,  entitled  "An 
act  concerning  public  contracts." 

In  witness  whereof,  the  said  contractor  and  the  Postmaster  General 
have  hereunto  set  their  hands  and  seals,  the  day  and  year  set  opposite 
their  names,  respectively, 

C.  A.  WICKLIPPE,     [SEAL.] 

April  12,  1842. 

TJie  schedule  of  Departures  and  Arrivals. 

Leave  Canastota  every  day  except  Sunday,  at  8  a.  m. 
Arrive  at  Hamilton  same  day  by  1  p.  m. 
Leave  Hamilton  every  day  except  Sunday,  at  12  m. 
Arrive  at  Canastota  same  day  by  5  p.  m. 


No.  913. — $2,700  PER  ANNWM. 

This  indenture  <f  contract,  made  the  seventh  day  of  September,  in 
the  year  one  thousand  eight  hundred  and  forty -two,  between  Thomas 
C.  Nye  and  Hiram  Lewis,  contractors  for  carrying  the  mails  of  the 
United  States,  of  one  part,  and  the  United  States  of  America,  of  the 
other  part,  witnesseth:  That  the  parties  have  mutually  covenanted  as 
follows,  viz:  The  said  contractors  covenant  with  the  said  United 
States,  in  consideration  of  the  covenant  of  the  United  States  herein- 
after expressed,  to  carry  the  mail  of  the  United  States  from  Albany, 
New  York,  by  Gnilderland,Dunnsville,Duane8burg,Esperance,Sloane6- 
ville,  Carlisle,  Sharon,  Sharon  Centre,  and  Leesville,  to  Cherry 
Valley,  numbered  as  route  913,  in  manner  following:  six  times  a 
week  and  back  in  two-horse  coaches,  for  and  during  the  term  com- 
mencing the  first  day  of  October,  in  the  year  one  thousand  eight 
hundred  and  forty-two,  and  ending  with  the  30th  day  of  June,  in  the 
year  one  thousand  eight  hundred  and  forty  five;  the  said  contractor 
hereby  agreeing  and  stipulating  under  this  covenant^  1st,  to  carry 
said  mail  within  the  time  fixed  in  the  annexed  schedule  of  departures 
and  arrivals,  except  that  when  more  than  seven  minutes  are  taken 
for  opening  and  closing  the  mails  at  any  office,  the  surplus  time  so 
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taken  is  to  be  allowed  in  addition  to  what  is  given  by  the  schedule, 
and  so  carry  until  said  schedule  is  altered  by  the  authority  of  the 
Postmaster  General  of  the  United  States,  as  hereinafter  provided,  and 
then  to  carry  according  ;to  said  altered  schedule.  2d,  to  carry  said 
mail  in  a  safe  and  secure  manner,  free  from  wet  or  other  injury,  in  a 
boot  under  the  driver's  seat,  and  in  preference  to  passengers,  and  to 
their  entire  exclusion,  if  its  weight  and  bulk  require  it.  3d,  to  take 
the  mail  and  every  part  of  it  from,  and  deliver  it  and  every  part  of  it 
at  each  post  office  on  the  route,  or  that  may  be  hereafter  established 
on  the  route,  and  into  the  post  office  at  each  end  of  the  route,  and 
into  to  the  poet  office  at  the  place  at  which  the  carrier  stops  at  night, 
if  one  is  there  kept;  and  if  no  office  is  there  kept,  to  lock  it  up  in 
some  secure  place,  at  the  contractors'  risk. 

The  contractors  also  covenant  with  the  United  States,  in  and  for 
the  consideration  above  mentioned,  to  be  answerable  for  the  person 
to  whom  they  shall  commit  the  care  and  transportation  of  the  mail, 
and  accountable  for  any  damages  which  may  be  sustained  through  his 
unfaithfnlness  or  want  of  care;  and  that  they  will  discharge  any  carrier 
of  said  mail  whenever  reqired  to  do  so  by  the  Postmaster  General; 
also  that  they  will  not  transmit,  by  themselves  or  their  agent,  or  be 
concerned  in  transmitting,  commercial  intelligence  more  rapidly  than 
by  mail,  and  that  they  will  not  carry  out  of  the  mail  letters  or 
newspapers  which  should  go  by  post;  and  further,  to  convey,  without 
additional  charge,  post  office  blanks,  mail  bags,  and  the  special  agents 
of  the  department  on  the  exhibition  of  their  credentials,  and  give  a 
preference  to  passengers  brought  in  the  connecting  mail  lines  over 
those  travelling  in  any  other. 

The  said  contractors  further  covenant,  in  and  for  the  consideration 
above  mentioned,  to  collect  quarterly,  if  required  by  the  Postmaster 
General,  of  postmasters  on  said  route,  the  balances  due  from  them  to 
the  General  Post  Office,  and  faithfully  render  an  account  thereof  to 
the  Postmaster  General,  in  the  settlement  of  quarterly  accounts,  and 
will  pay  over  to  the  Geuercd  Post  Office  all  balances  remaining  in 
their  hands. 

The  said  United  States  covenant  with  the  said  contractors  to  pay 
them  for  their  services  aforesaid,  at  the  rate  of  twenty-seven  hundred 
dollars  a  year,  to  wit:  quarterly,  in  the  months  of  May,  August, 
November,  and  February,  through  the  postmasters  on  the  route  or 
otherwise,  at  the  option  of  the  Postmaster  General  of  the  United 
States — said-  pay  to  be  subject,  however,  to  be  reduced  or  discon- 
tinued by  the  Postmaster  General  as  hereinafter  stipulated,  or  to  be 
suspended  in  case  of  delinquency. 

It  is  hereby  mutually  stipulated  and  agreed  by  the  said  parties  that 
the  Postmaster  General,  may  alter  the  contract,  and  alter  the 
schedule,  he  allowing  a  pro  rata  increase  of  compensation,  within 
the  restrictions  imposed  by  law,  for  the  additional  service  required, 
or  for  the  increased  speed,  if  the  employment  of  additional  stock  or 
carriers  is  rendered  necessary;  but  the  contractors  may,  in  case  of 
increased  expedition,  relinquish  the  contract,  on  timely  notice,  if 
they  prefer  it  to  the  change;  also,  that  the  Postmaster  General  may 
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discontinue  or  curtail  the  service,  he  allowing  one  month's  extra  pay 
on  the  amount  dispensed  with. 

And  it  is  also  hereby  mutually  stipulated  and  agreed  by  the  said 
parties  that  in  all  cases  there  is  to  be  a  forfeiture  of  the  pay  of  the 
trip  when  the  trip  is  not  run;  a  forfeiture  of  at  least  one-fourth  part 
of  it  when  the  running  or  arrival  is  so  far  behind  time  as  to  lose  the 
connexion  with  a  depending  mail;  and  a  forfeiture  of  a  due  propor- 
tion of  it  when  a  grade  of  service  is  rendered  inferior  to  two-horse 
coaches;  and  that  these  forfeitures  may  be  increased  into  penalties 
of  higher  amount,  according  to  the  nature  or  frequency  of  the  failure 
and  the  importance  of  the  mail;  also  that  fines  may  be  imposed  upon 
the  contractors,  unless  the  delinquency  be  satisfactorily  explained  to 
the  Postmaster  General  in  due  time,  for  failure  to  take  from  or  de- 
liver at  a  post  ofiice  the  mail  or  any  part  of  it;  for  suffering  it  to  be 
wet,  injured,  lost,  or  destroyed;  for  carrying  in  a  place  or  manner 
that  exposes  it  to  depredation,  loss,  or  injury  by  being  wet  or 
otherwise;  for  refusing  after  demand  to  convey  a  mail  by  any  coach 
which  the  contractors  regularly  run  or  are  concerned  in  running,  on 
the  route,  beyond  the  number  of  trips  above  specified;  or  for  not 
arriving  at  the  time  set  in  the  schedule.  And  for  setting  up  or  run- 
ning an  express  to  transmit  commercial  intelligence  in  advance  of  the 
mail,  a  penalty  may  be  exacted  of  the  contractors  equal  to  a  quarter's 
pay;  but  in  all  other  cases  no  fine  shall  exceed  three  times  the  price 
of  the  trip. 

And  it  is  hereby  further  mutually  stipulated' and  agreed  by  the 
said  parties  that  the  Postmaster  General  may  annul  the  contract  for 
repeated  failures;  for  violating  the  Post  OflSce  laws;  for  disobeying 
the  instructions  of  the  department;  for  refusing  to  discharge  a  carrier 
when  required  by  the  department;  for  assigning  the  contract  with- 
out the  consent  of  the  Postmaster  General;  for  setting  up  or  running 
an  express  as  aforesaid;  or  whenever  the  contractor  shall  become 
a  postmaster,  assistant  postmaster,  or  member  of  Congress.  And 
this  contract  shall,  in  all  its  parts,  be  subject  to  the  terms  and  requi- 
sitions of  an  act  of  Congress  passed  on  the  twenty-first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eight,  en- 
titled **  An  act  concerning  public  contracts." 

In  witness  whereof,  the  said  contractors  and  the  Postmaster  Gen- 
eral have  hereunto  set  their  hands  and  seals,  the  day  and  year  set 
opposite  their  names,  respectively. 

Mabch  27,  1843.  C.  WICKLIPPE.     [l.  s.] 

The  schedule  of  Arrivals  and  Departures, 

Leave  Albany  every  day,  except  Sunday,  at  8  a.  m. 
Arrive  at  Cherry  Valley  sam6  day  by  7  p   m. 
Leave  Cherry  Valley  every  day,  except  Sunday,  at  8  a.  m. 
Arrive  at  Albany  same  day  by  7  p.  m. 
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No.  987. — $4,000  per  annum. 

This  indenture  of  contract^  made  the  seventh  day  of  September,  in 
the  year  one  thousand  eight  hundred  and  forty-two,  between  Thomas 
C.  Nye  and  Hiram  Lewis,  contractors  for  carrying  the  mails  of  the 
United  States,  of  one  part,  and  the  United  States  of  America,  of  the 
other  part,  vritncsssfh :  That  the  parties  have  mutually  covenanted  as 
follows,  viz:  The  said  contractors  covenant  with  the  said  United  States, 
in  consideration  of  the  covenant  of  the  United  States  hereinafter  ex- 
pressed, to  carry  the  mails  of  the  United  States  from  Cherry  Valley, 
New  York,  by  East  Springfield,  Springfield,  Warren,  Bichfield 
Springs,  Winfield,  West  Winfield,  Bridgewater,  Sangerfield,  Mad- 
ison, Bouchfield,  Morrisville,  Nelson,  Cazenovia,  Oran,  Manlius, 
Payetteville,  and  De  Witt,  to  Syracuse,  numbered  as  route  987,  in 
manner  following:  six  times  a  week  and  back,  in  two-horse  coaches, 
for  and  during  the  term  commencing  the  first  day  of  October,  in  the 
year  one  thousand  eight  hundred  and  forty-two,  and  ending  with  the 
thirtieth  day  of  June,  in  the  year  one  thousand  eight  hundred  and 
forty-five;  the  said  contractors  hereby  agreeing  and  stipulating 
under  this  covenant:  Ist,  to  carry  said  mail  within  the  times  fixed 
in  the  annexed  schedule  of  departures  and  arrivals,  except  that  when 
more  than  seven  minutes  are  taken  for  opening  and  closing  the  mails 
at  any  office,  the  surplus  time  so  taken  is  to  be  allowed  in  addition  to 
what  is  given  by  the  schedule,  and  so  carry  until  said  schedule  is 
altered  by  authority  of  the  Postmaster  General  of  the  United  States 
as  herinafter  provided,  and  then  to  carry  according  to  said  altered 
schedule.  2d,  to  carry  said  mail  in  a  safe  and  secure  manner, 
free  from  wet  or  other  injury,  in  a  boot  under  the  driver' s  seat,  and 
in  preference  to  passengers,  and  to  their  entire  exclu8ion,if  its  weight 
and  bulk  require  it.  3d,  to  take-  the  mail  and  every  part  of  it 
from,  and  deliver  it  and  every  part  of  it  at,  each  post  office  on  the 
route,  or  that  may  be  hereafter  established  on  the  route,  and  into  the 
post  office  at  each  end  of  the  route,  and  into  the  post  office  at  the 
place  at  which  the  carrier  stops  at  night,  if  one  is  there  kept;  and  if 
no  office  is  there  kept,  to  lock  it  up  in  some  secure  place,  at  the  con- 
tractors' risk. 

The  contractors  also  covenant  with  the  United  States,  in  and  for 
the  consideration  above  mentioned,  to  be  answerable  for  the  person 
to  whom  they  shall  commit  the  care  and  transportation  of  the  mail, 
and  accountable  for  any  damages  that  may  be  sustained  through  his 
unfaithfulness  or  want  of  care;  and  that  they  will  discharge  any  car- 
rier of  said  mail  whenever  required  to  do  so  by  the  Postmaster  Gen- 
eral; also  that  they  will  not  transmit,  by  themselves  or  their  agent,  or 
be  concerned  in  transmitting,  commercial  intelligence  more  rapidly 
than  by  mail,  and  that  they  will  not  carry  out  of  the  mail  letters  or 
newspapers  which  should  go  by  post;  and  further,  to  convey,  without 
additional  charge,  post  office  blanks,  mail  bags,  and  the  special  agents 
of  the  department  on  the  exhibition  of  their  credentials;  and  give  a 
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preference  to  passengers  brought  in  the  connecting  mail  lines  over 
those  travelling  in  any  other. 

The'  said  contractors  further  convenant,  in  and  for  the  considera- 
tion above  mentiioned,  to  collect  quarterly,  if  required  by  the  Post- 
master General,  of  postmasters  on  said  route,  the  balances  due  from 
them  to  the  General  Post  Office,  and  faithfully  render  an  account  there- 
of to  the  Postmaster  General,  in  the  settlement  of  quarterly  accounts, 
and  will  pay  over  to  the  General  Post  Office  all  balances  remaining  in 
their  hands. 

The  said  United  States  covenant  with  the  said  contractors  to  pay 
them  for  their  services  aforesaid,  at  the  rate. of  four  thousand  dollars 
a  year,  to  wit:  quarterly,  in  the  months  of  May,  August,  November, 
and  February,  through  the  postmasters  on  the  route  or  otherwise,  at 
the  option  of  the  Postmaster  General  of  the  United  States — ^said  pay 
to  be  subject,  however,  to  be  reduced  or  discontinued  by  the  Post- 
master General  as  hereinafter  stipulated,  or  to  be  suspended  in  case 
of  delinquency. 

It  is  hereby  mutually  stipulated  and  agreed  by  the  said-  parties 
that  the  Postmaster  General  may  alter  the  contract,  and  alter  the 
schedule,  he  allowing  a  pro  rata  increase  of  compensation,  within  the 
restrictions  imposed  by  law,  for  the  additional  service  required  or  for 
the  increased  speed,  if  the  employment  of  additional  stock  or  car- 
riers is  rendered  necessary;  but  the  contractors  may,  in  case  of  in- 
creased expedition,  relinquish  the  contract,  on  timely  notice,  if  they 
prefer  it  to  the  change;  also,  that  the  Postmaster  General  may  dis- 
continue or  curtail  the  service,  he  allowing  one  month's  extra  pay  on 
the  amount  dispensed  with. 

And  it  is  also  hereby  mutually  stipulated  and  agreed  by  the  said 
parties  that  in  all  cases  there  is  to  be  a  forfeiture  of  the  pay  of  the 
trip  when  the  trip  is  not  run;  a  forfeiture  of  at  least  one-fourth  part 
of  it  when  the  running  or  arrival  is  so  far  behind  time  as  to  lose  the 
connexion  with  a  depending  mail;  and  a  forfeiture  of  a  due  proportion 
of  it  when  a  grade  of  service  is  rendered  inferior  to  two-horse  coaches; 
and  that  these  forfeitures  may  be  increased  into  penalties  of  higher 
amount,  according  to  the  nature  or  frequency  of  the  failure  and  the 
importance  of  the  mail;  also  that  fines  maybe  imposed  upon  the  con- 
tractors, unless  the  delinquency  be  satisfactorily '  explained  to  the 
Postmaster  General  in  due  time,  for  failing  to  take  from  or  deliver  at 
a  post  office  the  mail  or  any  part  of  it;  for  suffering  it  to  be  wet,  in- 
jured, lost,  or  destroyed;  for  carrying  in  a  place  or  manner  that  exposes 
it  to  depredation,  loss,  or  injury  by  being  wet  or  otherwise;  for  refusing 
after  demand  to  convey  a  mail  by  any  coach  which  the  contractors 
regularly  run  or  are  concerned  in  running,  on  the  route,  beyond  the 
number  of  trips  above  specified;  or  for  not  arriving  at  the  time  set 
in  the  schedule.  And  for  setting  up  or  running  an  express  to  trans- 
mit commercial  intelligence  in  advance  of  the  mail,  a  penalty  may  be 
exacted  of  the  contractors  equal  to  a  quarter's  pay;  but  in  all  other 
cases  no  fine  shall  exceed  three  times  the  price  of  the  trip. 

And  it  is  hereby  further  mutually  stipulated  and  agreed  by  the 
said  parties  that  the  Postmaster  General  may  annul  the  contract  for 
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repeated  failures;  for  violating  the  post  oiSce  laws;  for  disobeying 
the  instrnctiona  of  the  department;  for  refusing  to  discharge  a  car- 
rier when  required  by  the  department;  for  assigning  the  contract 
\vithout  the  consent  of  the  Postmafiter  General;  for  setting  up  or 
nmning  an  express  as  aforesaid;  or  whenever  the  contractor  shall  be- 
come a  postmaster,  assistant  postmaster,  or  member  of  Congress;  and 
this  contract  shall  in  all  ite  parts  be  subject  to  the  terms  and  requi- 
sitions of  an  act  of  Congress,  passed  on  the  twenty -first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eight,  en- 
titled '^  An  act  concerning  public  contracts." 

In  witness  whereof,  the  said  contractors  and  the  Postmaster  Gen- 
eral have  hereunto  set  their  hands  and  seals  the  day  and  year  set 
opposite  their  names  respectively. 

March  27,  1843.  C.  A.  WICKLIPPE,     [l.  s.] 

The  Schedule  (/  Depwrtures  and  Arrivala. 

Leave  Cherry  Valley  every  day  except  Sunday,  at  8  p.  m. 
Arrive  at  Syracuse  next  day  by  3  p.  m. 
Leave  Syracuse  every  day  except  Sunday,  at  12  m. 
Arrive  at  Cherry  Valley  next  day  by  7  a.  m. 


No.  624— $3, 800  per  annum. 

This  indenture  of  contract,  made  the  thirty-first  day  of  May,  in  the 
year  one  thousand  eight  hundred  and  thirty-seven,  between  Silas  D. 
Childs,  Theodore  S.  Faxton,  Milton  D.  Parker,  and  James  V.  P. 
Gardner,  Utica,  New  York,  of  the  firm  of  Parker  &  Company, 
Thomas  C.  Nye,  of  Madison,  Madison  county.  New  York,  Ethan 
Clark,  of  Oxford,  Chenango  county,  New  York,  contractors  for  car* 
ning  the  mails  of  the  United  States,  of  one  part,  and  the  United 
States  of  Aonerica  of  the  other  part,  witnesseth:  that  the  said  parties 
have  mutually  covenanted  as  follows,  viz  :  The  said  contractors  cove- 
nant  ^ith  the  United  States — 

1.  To  carry  the  mail  of  the  United  States  from  Utica  by  New  Hart- 
ford, Paris,  Waterville,  Madison,  Bouckville,  Hamilton,  Earlville, 
Sherburne,  North  Norwich,  Norwich,  Oxford,  South  Oxford,  Green 
and  Chenango  Forks,  to  Binghamton  and  back  daily,  in  four-horse 
post  coaches,  at  the  rate  of  nine  hundred  and  fifty  dollars  for  every 
^luarter  of  a  year  during  the  continuance  of  this  contract,  to  be  paid 
by  postmasters  on  the  route  above  mentioned,  or  otherwise  at  the 
option  of  the  Postmaster  General  of  the  United  States,  in  the  months 
<»f  May,  August,  November,  and  February. 

2.  That  the  mail  shall  be  duly  delivered  at  and  taken  from  each 
post  office  now  established,  or  that  may  be  established,  on  the  route 
**mbraced  in  this  contract ;  that  it  shall  be  conveyed  on  this  route  in 
the  time  specified  in  the  annexed  schedule,  and  in  a  secure  and  safe 
manner,  free  from  wet  or  other  injury,  in  a  secure  dry  boot  or  box 
under  the  driver's  seat,  if  the  mail  is  carried  by  stc^c  or  coach;  or 
'inder  a  sufficient  oil  cloth  or  bear  skin  when  carried  on  horseback  or 
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sulky,  as  hereinbefore  designated,  or  hereafter  directed  by  the  Post- 
master General;  that  it  shall  be  duly  delivered  into  the  post  office  at 
the  end  of  the  route,  and  into  the  post  office  at  the  place  at  which 
the  carrier  stops  at  night,  if  one  is  there  kept,  and  if  no  office  is  there 
kept,  it  shall  be  locked  up  in  some  secure  place  at  the  contractor's 
risk. 

3.  That  if  the  contractors  shall  run  a  stage  or  other  vehicle  more 
rapidly  or  more  frequently  than  they  are  required  by  the  contract  to 
carry  the  mail,  they  shall  give  the  same  increased  celerity  and  fre- 
quency to  the  mail,  and  without  increase  of  compensation. 

4.  That  the  contractors,  if  on  a  stage  or  coach  route,  shall,  in  the 
conveyance  of  passengers,  give  a  preference  to  those  who  are  brought 
in  the  connecting  mail  lines  over  those  travelling  in  any  other,  so 
that  connecting  mail  stage  routes  shall  form  continuous  travelling 
lines. 

5.  That  they  shall  not,  by  themselves  or  their  agent,  transmit,  or 
be  concerned  in  transmitting  commercial  intelligence  more  rapidly 
than  by  mail. 

6.  That  the  contractors  will,  if  required  by  the  Postmaster  General, 
■collect  quarterly  of  postmasters  on  said  route  the  balances  due  from 
them  to  the  General  Post  Office,  and  faithfully  render  an  account 
thereof  to  the  Postmaster  General  in  the  settlement  of  quarterly 
accounts,  and  will  pay  over  to  the  General  Post  Office  all  balances 
remaining  in  their  hands. 

7.  That  in  every  case  of  failure  to  perform  the  trip,  whatever  may 
be  the  cause,  there  may  be  a  forfeiture  of  the  pay  for  the  tripj  and 
^  failure  to  arrive  at  a  post  office  so  long  alter  the  time  set  in  the 
:schedule  as  to  lose  the  connexion  with  a  depending  mail,  shall  be 
t5onsidered  as  equal  to  a  whole  trip  lost;  which  forfeiture  may  be  in- 
creased into  a  penalty  not  exceeding  one  hundred  dollars,  according 
to  the  circumstances  under  which  the  failure  occurred. 

8.  That  the  contractors  shall  be  subject  for  failure  to  take  or  de- 
liver a  mail  or  any  part  of  a  mail,  for  suffering  the  mail  to  be  wet  or 
otherwise  injured,  or  lost,  or  destroyed,  to  a  penalty  of  ten  dollars, 
which  may  be  increased  to  one  hundred  dollars,  according  to  the  size 
and  importance  of  the  mail,  and  the  circumstances  under  which  the 
failure  occurred. 

9.  That  a  fine  not  less  than  the  tenth  part  and  not  exceeding  the 
half  of  the  price  of  a  trip  may  be  imposed  for  each  ten  minutes'  delay 
of  the  mail  to  arrive  at  the  time  specified  in  the  schedule. 

10.  That  the  contractors  shall  be  answerable  for  the  persons  to 
whom  they  shall  commit  the  care  and  transportation  of  the  mail,  and 
accountable  for  any  damages  which  may  be  sustained  through  their 
unfaithfulness  or  want  of  care ;  and  that  they  will  discharge  any  driver 
or  carrier  of  said  mail  whenever  required  to  do  so  by  the  Postmaster 
General. 

11.  That  the  schedules  being  arranged  so  as  to  allow  seven  minutes 
to  each  post  office  for  opening  and  closing  the  mails  generally,  and 
one  hour  to  the  distributing  post  offices,  the  Postmaster  General  is  to 


THQMAS  C     NYE.  19 

have,  neverthele»8,  the  power  of  extending  the  time  on  allowing  the 
like  extension  to  the  contractors,  if  they  shall  claim  it. 

12.  That  the  Postmaster  General  may  alter  the  schedule  and  alter 
the  route,  he  allowing  a  pro  rata  increase  of  compensation  for  any 
additional  service  required,  and  for  any  increased  speed,  when  the 
employment  of  additional  stock  or  carriers  is  rendered  necessary. 

13.  That  the  Postmaster  General  may  curtail  the  service  or  dis- 
pense with  it  entirely,  he  allowing  one  month's  extra  pay  upon  the 
amount  deducted,  in  ease  he  wishes  to  place  on  the  route  a  higher 
<iegreo  of  service  than  is  contracted  for,  first  offering  the  privilege 
to  the  contractors  on  the  route  of  performing  such  higher  service  on 
the  terms  that  can  be  obtained,  or  whenever  he  shall  deem  it  expe- 
dient to  lessen  the  service  or  to  leave  such  route,  or  any  part  of  it, 
out  of  operation,  or  to  carry  the  mail  by  steamboat  or  railroad  cars; 
Provided  that  reduction  of  compensation  in  consequence  of  reduction 
of  service.,  shall  not  exceed  the  exact  proportion  which  the  service 
dispensed  with  bears  to  the  whole  service. 

U.  That  the  Postmaster  General  may  annul  the  contract  for  re- 
peated failures  of  the  contractors  to  perform  any  of  the  stipulations 
of  the  contract;  for  violating  the  post  office  law,  or  disobeying  the 
instructious  of  the  department;  or  for  assigning  his  contract  without 
the  consent  of  the  Postmaster  General  first  obtained. 

15.  The  said  United  States  covenant  with  the  said  contractors  to 
pay  as  aforesaid,  at  the  rate  aforementioned,  quarterly,  in  the  months 
of  May,  August,  November,  and  February. . 

Provided  always,  That  this  contract  shall  be  null  and  void  in  case 
the  contractors  or  any  person  that  may  become  interested  in  this  con- 
tract directly  or  indirectly,  shall  become  a  postmaster  or  an  assistant 
posmaster.  No  member  of  Congi^ss  shall  be  admitted  to  any  share 
or  part  of  this  contract  or  agreement,  or  to  any  benefit  to  arise  there- 
upon; and  this  contract  shall  in  all  it«  parts  be  subject  to  the  terms 
and  requisitions  of  an  act  of  Congress  passed  on  the  twenty-first  day 
of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eight,  entitled  ''An  act  concerning  public  contracts." 

And  it  is  mutually  convenanted  and  agreed  by  the  said  parties, 
that  this  contract  shall  commence  pn  the  Ist  day  of  July,  1837,  and 
continue  in  force  until  the  30th  day  of  June,  in  the  year  1841. 

In  witness  whereof,  the  said  contractors  and  the  Postmaster  General 
have  hereunto  set  their  hands  and  seals  the  day  and  year  set  opposite 
their  names  respectively. 

February  9,  1838.  AMOS  KENDALL,     [seal.] 

This  seheduU  sMect  to  alteraiion  by  the  Postmastet'  Oenercd^  agreeably 
to  the  provimons  contained  in  the  ttodfth  section  of  the  contra^. 

Leave  Utica  every  day  at  5  a.  m. ; 
Arrive  at  Binghamton  next  day  by  12  m. 
Leave  Binghamton  every  day  at  1  p.  m. ; 
Arrive  at  Utica  next  day  by  9  p.  m. 
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No.  627.— $6,416  per  annum. 

This  indenture  of  contract,  made  the  thirty-first  day  of  May  in  the 
year  one  thousand  eight  hundred  and  thirty-seven,  between  M.  D. 
Parker  of  Utica,  Oneida  county,  New  York,  S.  D.  Childs,  T.  S.  Faxon, 
J.  V.  P.  Gardner,  Thomas  C.  Nye,  of  Madison,  Madison  county,  New 
York,  C.  L.  G-rant  of  Ithaca,  Tompkins  county,  New  York,  con- 
tractors for  carrying  the  mails  of  the  United  States,  of  one  part, 
and  the  United  States  of  America  of  the  other  part,  witnesseth :  that 
the  said  parties  have  mutually  covenanted  as  follows,  viz :  The  Baid 
contractors  covenant  with  the  United  States ; 

1.  To  carry  the  mail  of  the  United  States  from  Utica  by  New 
Hartford,  Clinton,  Marshall,  Madison,  Baton,  Erieville,  New  Wood- 
stock, De  Ruyter,  Cuyler,  Truxton,  Homer,  Cortland  Village,  McLean, 
Dryden  and  Varna,  to  Ithaca,  at  the  rate  of  one  thousand  six  hundred 
and  four  dollars  for  every  quarter  of  a  year,  during  the  contiiiuanee 
of  this  contract;  to  be  paid  by  postmasters  on  the  route  abovemen- 
tioned,  or  otherwise,  at  the  option  of  the  Postmaster  General  of  the 
United  States,  in  the  months  of  May,  August,  November  and  February. 

2.  That  the  mail  shall  be  duly  delivered  at  and  taken  from  each 
post  office  now  established,  or  that  may  be  established,  on  the  route 
embraced  in  this  contract ;  that  it  shall  be  conveyed  on  this  route  in 
the  time  specified  in  the  annexed  schedule;  and  in  a  secure  and  safe 
manner,  free  from  wet  or  other  injury,  in  a  secure  dry  boot  or  box, 
under  the  driver's  seat,  if  the  mail  is  carried  by  stage  or  coach;  or 
under  a  sufficient  oil  cloth  or  bear  skin,  when  carried  on  horseback 
or  sulky,  as  hereinbefore  designated,  or  hereafter  directed  by  the 
Postmaster  General;  that  it  shall  hh  duly  delivered  into  the  post  office 
at  the  end  of  the  route,  and  into  the  post  office  at  the  place  at  which 
the  carrier  stops  at  night,  if  one  is  there  kept,  and  if  no  office  is  there 
kept,  it  shall  be  locked  up  in  some  secure  place,  at  the  contractors' 
risk. 

3.  That  if  the  contractors  shall  run  a  stage,  or  other  vehicle,  more 
rapidly  or  more  frequently  than  they  are  required  by  the  contract  to 
carry  the  mail,  they  shall  give  the  same  increased  celerity  and  fre- 
quency to  the  mail,  and  without  increase  of  compensation. 

4.  That  the  contractors,  if  on  a  stage  or  coach  route,  shall  in  the 
conveyance  of  passengers,  give  a  preference  to  those  who  are  brought 
in  the  connecting  mail  lines  over  those  travelling  in  any  other,  so  that 
connecting  mail  stage  routes  shall  form  continuous  travelling  lines. 

5.  That  he  shall  not,  by  himself,  or  his  agent,  transmit,  or  be  con- 
cerned in  transmitting  commercial  intelligence  more  rapidly  than  by 
mail. 

6.  That  the  contractor  Avill,  if  required  by  the  Postmaster  General, 
collect  quarterly  of  postmasters  on  said  route,  the  balances  due  from 
them  to  the  General  Post  Office,  and  faithfully  render  an  account 
thereof  to  the  Postmaster  General,  in  the  settlement  of  quarterly 
accounts,  and  will  pay  over  to  the  General  Post  Office  all  balances^ 
remaining  in  his  hands. 
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7.  That  in  every  case  of  failure  to  perform  the  trip,  whatever  may 
be  the  cause,  there  may  be  a  forfeiture  of  the  pay  for  the  trip;  and  a 
failure  to  arrive  at  a  post  office  so  long  after  the  time  set  in  the  schedule 
as  to  lose  the  connexion  with  a  depending  mail,  shall  be  considered 
as  equal  to  a  whole  trip  lost.  Which  forfeiture  may  be  increased  into 
a  penalty  not  exceeding  one  hundred  dollars,  according  to  the  cir- 
cumstances under  which  the  failure  occurred. 

8.  That  the  contractor  shall  be  subject  for  failure  to  take  or  deliver 
a  mail,  or  any  part  of  a  mail,  for  suflfering  the  mail  to  be  wet  or  oth- 
erwise injured,  or  lost,  or  destroyed,  to  a  penalty  of  five  dollars, 
which  may  be  increased  to  one  hundred  dollars,  according  to  the  size 
and  importance  of  the  mail,  and  the  circumstances  under  which  the 
failure  occurred. 

9.  That  a  fine  not  less  than  the  tenth  part  and  not  exceeding  the 
half  of  the  price  of  a  trip  may  be  imposed  for  each  ten  minutes'  delay 
of  the  mail  to  arrive  at  the  time  specified  in  the  schedule. 

10.  That  the  contractors  shall  be  answerable  for  the  persons  to 
whom  they  shall  commit  the  care  and  transportation  of  the  mail,  and 
accountable  for  any  damages  which  may  be  sustained  through  their 
unfaithfulness  or  want  of  care;  and  that  he  will  discharge  any  driver 
or  carrier  of  said  mail  whenever  required  to  do  so  by  the  Postmaster 
General. 

11.  That  the  schedules  being  arranged  so  as  to  allow  seven  minutes 
to  each  post  office  for  opening  and  closing  the  mails  generally,  and 
one  hour  to  the  distributing  post  offices,  the  Postmaster  General  is  to 
have,  nevertheless,  the  power  of  extending  the  time,  on  allowing  the 
like  extension  to  the  contractors,  if  they  shall  claim  it. 

12.  That  the  Postmaster  General  may  alter  the  schedule,  and  alter 
the  route,  he  allowing  a  pro  rata  increase  of  compensation  for  any 
additional  service  required,  and  for  any  increased  speed,  when  the 
employment  of  additional  stock  or  carriers  is  rendered  necessary. 

13.  That  the  Postmaster  General  may  curtail  the  service  or  dis- 
pense with  it  entirely,  he  allowing  one  month's  extra  pay  upon  the 
amount  deducted,  in  case  he  wishes  to  place  on  the  route  a  higher 
degree  of  service  than  is  contracted  for,  first  oflFering  the  privilege  to 
the  contractors  on  the  route,  of  performing  such  higher  service,  on 
the  terms  that  can  be  obtained ;  or  whenever  he  shaU  deem  it  expe- 
dient to  lessen  the  service  or  to  leave  such  route,  or  any  part  of  it, 
out  of  operation,  or  to  carry  the  mail  by  steamboat  or  railroad  cars  ; 
provided  that  reduction  of  compensation  in  consequence  of  reduction 
of  service  shall  not  exceed  the  exact  proportion  which  the  service 
dispensed  with  bears  to  the  whole  service. 

14.  That  the  Postmaster  General  may  annul  the  contract  for  re- 
peated failures  of  the  contractors  to  perform  any  of  the  stipulations 
of  the  contract ;  for  violating  the  post  office  law,  or  disobeying  the 
instructions  of  the  department;  or  for  assigning  this  contract  without 
the  consent  of  the  Postmaster  General  first  obtained. 

15.  The  said  United  States  covenant  with  the  said  contractors  to 
pay  as  aforesaid,  at  the  rate  aforementioned,  quarterly,  in  the  months 
of  May,  August,  November  and  February. 
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Provided  always^  That  this  contract  shall  be  null  and  void,  in  case 
the  contractors  or  any  person  that  may  become  interested  in  this  con- 
tract directly  or  indirectly,  shall  become  a  postmaster  or  assistant 
postmaster.  No  member  of  Congress  shall  be  admitted  to  any  share 
or  part  of  this  contract  or  agreement,  or  to  any  benefit  to  arise  there- 
upon; and  this  contract  shall  in  all  its  parts  be  subject  to  the  terms 
and  requisitions  of  an  act  of  Congress,  passed  on  the  twenty -first  day 
of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eight,  entitled  **  An  act  concerning  public  contracts." 

And  it  is  mutually  covenanted  and  agreed  by  the  said  parties,  that 
this  contract  shall  commence  on  the  first  day  of  July,  1837,  and  con- 
tinue in  force  until  the  30th  day  of  June,  in  the  year  1841. 

In  witness  whereof,  the  said  contractors  and  the  Postmaster  Gen- 
eral have  hereunto  set  their  hands  and  seals  the  day  and  year  set 
opposite  their  names  respectively. 

December  30,  1837.  AMOS  KENDALL,     [l.  s.] 

This  schedvie  subject  to  aUeration  by  the  Postmaster  General^  agreeaUy 
to  the  provisions  oordained  in  the  ttcdfth  section  of  the  contract. 

Leave  Utica  every  day  at  5  p.  m.  Arrive  at  Ithaca  next  day  by 
3  p.  m.,  and  in  winter  by  10  p.  m. 

Leave  Ithaca  every  day  at  3  a.  m.  Arrive  at  Utica  same  day  by 
10  p.  m.,  and  in  winter  by  5  a.  m.,  next  day. 

September  26,  1837. 


COURT  OF  CTAIMS  OF  THE  UNITED  STATES. 

In  the  matter  of  the  petition  of  Thomas  C.  Nte,  a  citizen  of  the  State 

of  New  York,  against  The  UNrrED  States. 

Interrogatories  to  be  propounded  to  Malgret  P.  Van  Valkenburg,  of 
the  village  of  Lockport,  Niagara  county,  New  York,  and  David  E. 
Lawrence,  of  the  city  of  Utica,  Oneida  county,  New  York,  and 
others,  witnesses  produced  and  sworn  on  the  part  of  the  claimant, 
Thomas  C.  Nye,  against  the  United  States,  for  violation  of  his 
mail  contracts  with  the  Post  Office  Department. 

First  interrogatory.  What  is  your  name,  age,  occupation,  and  place 
of  residence  for  the  last  year  ? 

Second  interrogatory.  Are  you  acquainted  with  the  nature  and 
character  of  the  claim  made  by  said  Thomas  C.  Nj^e  against  the 
United  States,  which  is  the  subject  of  the  present  inquiry;  and  if  so. 
have  you  any  interest,  either  direct  or  indirect,  in  said  claim? 

Third  interrogatory.  Are  you  related,  and  if  so  in  what  degree,  to 
the  claimant? 

Fourth  interrogatory.  Where  was  your  place  of  residence  and  what 
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was  your  occupation  in  the  year  1845,  and  how  long  previous  to  said 
year  had  you  been  engaged  in  such  occupation  ? 

Fifth  interrogatory.  In  what  business  was  Thomas  C.  Nye,  the 
claimant,  engaged  in  1845  and  previous  thereto? 

Sixth  interrogatory.  Upon  what  post  routes  in  the  year  1845  did 
the  claimant  transport  the  United  States  mails?  State  fully  and 
particularly. 

Seventh  interrogatory.  At  what  time  did  the  said  claimant,  in  the- 
year  1845,  cease  to  transport  the  mails  on  said  post  routes? 

Eighth  interrogatory.  In  the  said  year,  1845,  and  before  he  ceased 
to  transport  said  mails,  what  stage  property  did  the  claimant  have 
on  hand  ?     State  fully  and  in  detail,  item  by  item. 

Ninth  interrogatory.  Was  the  stage  property  which  claimant  had 
on  hand  in  said  year  used  for  the  purpose  of  transporting  said  mail? 

Tenth  interrogatory.  Are  you  acquainted  with  the  value  of  said 
stage  property;  and  if  so,  what  was  the  value  of  the  same  at  the 
time  the  claimant  ceased  to  transport  said  mails?  State  particulaily 
and  in  detail,  as  it  respects  each  item  of  said  stage  property. 

Eleventh  interrogatory.  Do  you  know  what  disposition  was  made- 
by  claimant  of  said  stage  property  after  he  ceased  to  transport  said 
mails;  if  so,  state  fully  and  particularly  what  became  of  said  property? 
If  any  part  was  sold  by  claimant,  state  the  prices  at  which  the  same 
were  sold. 

Twelfth  interrogatory.  What  other  property,  either  in  the  nature 
of  fixtures  or  otherwise  appertaining  and  necessary  for  use  in  and 
about  the  business  of  transporting  said  mails,  did  the  said  claimant 
possess  at  the  period  above  referred  to  ?  State  fully  and  particularly, 
together  with  the  value  thereof,  item  by  item;  and  also  what  use  or 
disposition  was  made  by  the  claimant  of  said  fixtures,  and  what  was 
the  depreciation,  if  any,  in  the  value  of  the  same,  by  reason  of  not 
being  used  for  the  purpose  of  transporting  said  mails. 

Thirteenth  interrogatory.  Is  the  stock  and  vehicles  for  running 
post  roads  valuable  for  any  other  purpose;  and  if  so,  for  what 
purpose  ? 

Fourteenth  interrogatory.  What  is  the  depreciation  in  value,  if 
any,  of  said  stage  property  when  put  to  other  uses — how  much  per 
cent.? 

Fifteenth  interrogatory.  Do  you  know  any  other  matter  or  thing 
relative  to  the  claim  in  question?  if  so,  state  the  same  fully,  as  if 
you  had  been  particularly  interrogated  thereto. 


Cross-interrogatories  filed  by  the  solicitor  of  the  Court  of  Claims,  in 
the  oflSce  of  the  chief  clerk  of  said  court,  to  be  propounded  to- 
witnesses  in  the  case  of  Thomas  C.  Nye  vs,  the  United  States,  now 
pending  in  said  Court. 

Cross-interrogatory  1.   What  were  your  means  of  information  as  t^- 
property  possessed  by  Nye  ? 
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Cross-iuterrogatory  2.  When  you  speak  of  his  ownership  of  prop- 
erty and  the  value  of  it,  do  you  speak  of  his  interest  in  it  only,  or 
the  value  of  that  interest  ? 

Cross-interrogatory  3.  So  also  of  the  losses  sustained  in  the  pro- 
perty, do  you  estimate  the  losses  on  his  interest,  or  the  loss  on  the 
whole  property? 

Cross-interrogatory  4.  If  you  know  what  Nye^s  interest  was  in  the 
property,  or  any  part  of  it,  state  it  particularly,  and  also  who  were 
the  other  owners  or  partners,  and  the  extent  of  their  several  interests? 

Cross-interrogatory  6.  Do  you  know  of  any  actual  sales  of  the 
property  ?  If  so,  to  whom  was  it  sold  ?  State,  if  you  know,  the 
actual  cost  of  the  same  property. 

Cross-interrogatory  6.  Did  Nye  and  his  associates  keep  books  on 
which  the  purchases  and  sales  of  the  stock  in  question  were  entered  ? 
If  so,  what  has  become  of  said  books  ? 

Cross-interrogatory  7.  Is  it  not  usual  for  persons  in  such  business 
to  keep  books,  or  to  make  some  contemporaneous  memoranda  of  such 
transactions?    If  so,  were  any  kept  of  them  ?     If  not,  why  not  ? 

CroBS-interrc^atory  8.  If  you  give  in  estimates  on  your  examina- 
tion in  chief,  state  the  basis  of  such  estimates,  that  is,  the  reasons  on 
which  you  found  them  ? 
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Washington,  Ajn^  18,  1856. 

I  certify  the  foregoing  to  be  true  copies  of  interrogatories  and 
cross  interrogatories  filed  in  the  office  of  the  chief  clerk  of  the  Court 
of  Claims,  to  be  propounded  to  witnesses  in  the  case  of  Thomas  C. 
Nye  V8.  the  United  States. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  R  1  ®®*^  ®*^^  Court,  at  Washington,  on  the  day  and  year  last 
L  *    '^   above  mentioned. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 

Albany,  May  20,  1856. 
State  op  New  York,  City  ami  County  of  Albany,  88. 

I  certify  and  return  that  I  have  taken  the  examinations  of  the 
above  named  Malgret  P.  Van  Valkenburgh  and  David  E.  Lawrence, 
on  oath  on  the  behalf  of  the  above  named  claimant,  upon  the  forego- 
ing interrogatories  and  cross-interrogatories,  and  in  order,  and  that 
those  respective  depositions,  duly  certified,  are  hereto  annexed  and 
returned  herewith. 

R.  J.  HILTON, 
Commissioner  of  Court  cf  Claims. 
The  Hon.  Court  of  Claims. 
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Albany,  J^nie  11,  1856. 
State  of  New  York,  City  and  County  of  Albany,  as. 

I  further  certify  and  return  that  I  have  taken  the  examinations  of 
Joshua  T.  Blanchard  and  John  R.  Wilkins,  on  oath,  on  behalf  of  the 
above  named  claimant,  and  upon  the  foregoing  direct  and  cross- 
interrogatories,  and  that  their  respective  depositions  and  testimony, 
duly  certified,  are  hereto  annexed  and  herewith  returned. 

R.  J.  HILTON, 
Commisaioner  of  Court  of  Claima. 
The  Hon.  Court  of  Claims. 

New  York,  June  14,  1856. 
State  of  New  York,  City  and  County  of  New  York,  88. 

I  certify  and  return  that  I  have  taken  the  testimony  of  the  above 
named  Douglass  L.  Harris,  on  oath,  on  behalf  of  the  above  named 
claimant,  upon  the  foregoing  interrogatories  and  cross-interrogatories, 
and  that  the  respective  interrogatories  and  depositions  are  hereto 
annexed  and  herewith  returned. 

T.  BAILEY  MYERS, 
Commi88umer  of  Court  of  Claims. 
The  Hon.  Court  op  Claims, 

Washington,  D.  C. 


IN  THE  COURT  OP  CLAIMS  OF  THE  UNITED  STATES. 

Thomas  C.  Nye  against  The  United  States  of  America. 

State  of  New  York,  City  and  County  cf  Albany,  ss. 

Be  it  remembered  that  ou  this  fifteenth  day  of  May,  A.  D.  1856, 
at  1  o'clock  p.  m.  of  that  day,  personally  appeared  before  me,  Robert 
J.  Hilton,  of  the  city  of  Albany,  in  the  State  of  New  York,  a  com- 
missioner of  the  Court  of  Claims,  the  above  named  claimant  and  D. 
Ira  Baker,  esq.,  his  solicitor,  for  the  purpose  of  taking  the  examina- 
tion and  testimony  of  Malgret  P.  Van  Yalkenburgh,  of  Lockport, 
New  York,  and  others,  as  witnesses  on  the  behalf  of  the  said  above 
named  claimant  in  the  above  entitled  cause  or  matter  of  controversy 
now  depending  in  the  said  Court  of  Claims  upon  the  interrogatories 
and  cross-interrogatories  duly  settled  and  filed  with  the  clerk  of  said 
court,  a  certified  copy  whereof  is  hereto  annexed.  And  the  above 
named  witness,  Malgret  P.  Van  Yalkenburgh,  a  resident  of  the 
village  of  Lockport,  in  the  State  of  New  York,  who,  being  first  duly 
cautioned  and  sworn  on  behalf  of  the  above  claimant,  deposed  and 
testified  as. follows: 

First  interrogatory.  What  is  your  name,  age,  occupation,  and  place 
of  residence  for  the  last  year  ? 

Answer.  My  name  is  Malgret  P.  Van  Yalkenburgh,   aged  forty- 
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eight  years,  by  occupation  a  lumberman,  and  have  resided  for  the 
year  last  past  in  the  village  of  Lockport,  in  the  State  of  New  York. 

Second  interrogatory.  Are  you  acquainted  with  the  nature  and 
character  of  the  claim  made  by  said  Thomas  C.  Nye  against  the 
United  States,  which  is  the  subject  of  the  present  inquiry,  and  it  so, 
have  you  any  interest,  either  direct  or  indirect,  in  said  claim  ? 

Answer.  I  believe  I  am  acquainted  with  the  nature  and  character 
of  the  claim  made  by  said  Thomas  C.  Nye  against  the  United  States, 
which  is  the  subject  of  the  present  inquiry.  I  have  no  interest, 
either  direct  or  indirect,  in  said  claim. 

Third  interrogatory.   Are  you  related,  and  if  so,  in  what  degree,  to 

the  claimant?  ,     ^v      •    i 

Answer.  The  claimant  married  my  sister;  he  is  my  brother-in-law. 

Fourth  interrogatory.  Where  was  your  place  of  residence  and  what 
was  your  occupation  in  the  year  1845,  and  how  long  previous  to  said 
year  had  you  been  engaged  in  such  occupation  ?  ,         •     xu 

Answer.  During  the  year  1845  I  resided  at  Madison  village,  in  the 
county  of  Madison,  in  the  State  of  New  York,  and  my  occupation 
during  said  year  and  the  two  years  previous  thereto  was  that  of  the 
general  stage  agent  of  Thomas  C.  Nye,  the  above  claimant. 

Fifth  interrogator>\  In  what  business  was  Thomas  C.  Nye,  the 
claimant,  engaged  in  1845  and  previous  thereto? 

Answer.  The  claimant,  Thomas  C.  Nye,  during  the  year  1845,  and 
for  two  years  previous  thereto  and  upwards,  was  extensively  engaged 
in  the  staging  business  and  in  the  transportation  of  passengers  and 
the  United  States  mails. 

Sixth  interrogatory.  Upon  what  post  routes  in  the  year  1845  did 
the  claimant  transport  the  United  States  mails  ?  State  fully  and  par- 
ticularly. 

Answer.  Upon  the  following  post  routes,  namely :  from  Albany  to 
Syracuse,  by  the  way  of  Cherry  Valley;  from  Utica  to  Ithaca;  from 
tfticato  Binghamton;  from  Canistota  to  Hamilton;  from  De  Ruyter 
to  Cooperstown;  from  Coopersto^vn,  by  way  of  Cherry  Valley,  to 
Canajoharie,  New  York. 

Seventh  interrogatory.  At  what  time  did  the  said  claimant  in  the 
year  1845  cease  to  transport  the  mails  on  said  post  routes? 

Answer.   On  the  30th  day  of  June,  1845. 

Eighth  interrogatory.  In  the  said  year  1845,  and  before  he  ceased 
to  transport  said  mails,  what  stage  property  did  the  claimant  have  on 
hand  ?     State  fully  and  in  detail,  item  by  item. 

Answer.  The  following  described  stage  property,  namely:  cue 
hundred  and  eighty  horses,  twenty  stage  coaches,  twenty  double 
stage  wj^ons,  twenty  stage  sleighs,  forty  sets  of  four-horse  harness. 

Ninth  interrogatory.  Was  the  stage  property  which  claimant  had 
on  hand  in  said  year  used  for  the  purpose  of  transporting  said  mails  ? 

Answer.  Yes. 

Tenth  interrogatory.  Are  you  acquainted  with  the  value  of  the  said 
stage  property,  and  if  so,  what  was  the  value  of  the  same  at  the  time 
the  claimant  ceased  to  transport  said  mails  ?  State  particularly  and 
in  detail  as  it  respects  each  item  of  said  stage  property. 
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Answer.  I  am  acquainted  with  the  value  of  said  stage  property, 
and  the  following  was  the  value  of  the  same  at  the  time  the  claimant 
ceased  to  transport  said  mails:  the  one  hundred  and  eighty  horses 
were  worth  one  hundred  and  fifty  dollars  each;  the  twenty  stage 
coaches  were  worth  four  hundred  and  fifty  dollars  each;  the  twenty 
sleighs  were  worth  two  hundred  and  fifty  dollars  each;  the  twenty 
double  stage  wagons  were  worth  two  hundred  and  fifty  dollars  each; 
and  the  forty  sets  of  four-horse  harness  were  worth  fifty  dollars  a  set 
each. 

Eleventh  interrogatory.  Do  you  know  what  disposition  was  made 
by  claizaant  of  said  stage  property  after  he  ceased  to  transport  said 
mails  ?  If  so,  state  fully  and  particularly  what  became  of  said  prop- 
erty ?  If  any  part  was  sold  by  claimant,  state  the  prices  at  which 
the  same  were  sold. 

Answer.  It  remained  on  the  hands  of  the  claimant.  In  1847  the 
claimant  sold  two  teams,  but  the  prices  he  received  therefor  I  do  not 
know  and  have  never  heard,  and  I  have  no  knowledge  of  his  dispo- 
sition of  any  more  or  any  other  portions  of  said  stage  property. 

Twelfth  interrogatory.  What  other  property,  either  in  the  nature  of 
fixtures  or  otherwise  appertaining  and  necessary  for  use  in  and  about 
the  business  of  transporting  said  mails,  did  the  said  claimant  possess  at 
the  period  above  referred  to  ?  State  fully  and  particularly,  together 
with  the  value  thereof,  item  by  item ;  and  also  what  use  or  disposition 
was  made  by  the  claimant  of  said  fixtures,  and  what  was  the  depre- 
ciation, if  any,  in  the  value  of  the  same,  by  reason  of  not  being  used 
for  the  purpose  of  transporting  said  mails  ? 

Answer.  The  claimant,  at  the  period  above  referred  to,  also  owned 
and  possessed  and  used  as  appurtenant  and  necessary,  in  and  about 
this  said  staging  business,  the  following  other  and  additional  property 
and  fixtures,  namely  :  one  wagon  shop,  of  the  value  of  two  thousand 
dollars ;  one  blacksmith  shop  building  and  necessary  tools  therein, 
worth  one  thousand  dollars ;  one  barn,  of  the  value  of  two  thousand 
dollars ;  two  sheds,  worth  together  seven  hundred  dollars  ;  and  one 
granary  building,  of  the  value  of  three  hundred  dollars.  These 
several  valuations  include  the  value  of  the  site  or  land  on  which  said 
buildings  respectively  are  located  and  erected.  I  do  not  know  what 
use  or  disposition  was  made  by  the  claimant  of  said  fixtures  or  build- 
ings, and  the  depreciation  in  the  value  of  the  same  by  reason  of  not 
being  used  for  the  purpose  of  transporting  said  mails  was,  in  my 
opinion,  at  least  fifty  per  cent,  on  the  above  valuation. 

Thirteenth  interrogatory.  Is  the  stock  and  vehicles  for  running  post 
roads  valuable  for  any  other  purpose ;  and,  if  so,  for  what  purpose  ? 

Answer.  I  know  of  no  other  purpose  for  which  they  are  valuable. 

Fourteenth  interrogatory.  What  is  the  depreciation  in  value,  if  any, 
of  said  stage  property  when  put  to  other  uses ;  how  much  per  cent? 

Answer.  Seventy -five  per  cent. 

Fifteenth  interrogatory.  Do  you  know  any  other  matter  or  thing 
relative  to  the  claim  in  question?  if  so,  state  the  same  fully  as  if  you 
had  been  particularly  interrogated  thereto. 

Answer.  I  know  nothing  further  material. 

M.  P.  VAN  VALKENBURGH. 
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Cross-exaininatio^i* 

First  cross-interrogatory.  What  were  your  means  of  information  ss 
to  property  possessed  by  Nye  ?  ... 

Answer.  By  being  in  his  service  for  several  years,  and  being  inti- 
mately conversant  with  all  his  property,   business  operations,    and 

aCFairs.  ,  i,-        ^ 

Second  cross-interrogatory.  When  you  speak  of  his  ownership  oi 
'    property  and  the  value  of  it,  do  you  speak  of  his  interest  in  it  only, 
or  the  value  of  that  interest? 

Answer.  In  speaking  of  claimant' s  ownership  of  property  and  the 
value  of  it,  I  mean  that  the  claimant  was  the  sole  owner  thereof,  and 
its  fair  value  for  the  uses  and  purposes  for  which  he  had  acquired  it. 

Third  cross-interrogatory.  So  also  of  the  losses  sustained  iu  the 
property,  do  you  estimate  the  losses  on  his  interest,  or  the  loss  on  the 
whole  property? 

Answer.   On  the  whole  property  to  him  as  sole  owner. 

Fourth  cross-interrogatory.  If  you  know  what  Nye's  interest  wa^ 
in  the  property,  or  any  part  of  it,  state  it  particularly  ;  and  also  who 
were  the  other  owners  or  partners,  and  the  extent  of  their  several 
interests  ? 

Answer.  I  know  that  Nye  was  the  sole  owner  of  said  property.  He 
had  no  partners  or  co-owners  with  him  who  had  interest  in  said  prop- 
erty, or  any  part  or  portion  of  it. 

Fifth  cross-interrogatory.  Do  you  know  of  any  actual  sales  of  the 
property  ?  If  so,  to  whom  was  it  sold  ;  state,  if  you  know,  the  actual 
cost  of  the  same  property  ? 

Answer.  No,  except  the  sale  of  two  stage  teams  of  four  horses  each 
in  1847,  to  Mr.  Moore,  of  Winfield,  New  York.  I  do  not  know  what 
the  price  received  was,  nor  do  I  know  what  their  actual  cost  w^as. 

Sixth  cross-interrogatory.  Did  Nye  and  his  associates  keep  books 
on  which  the  purchases  and  sales  of  the  stock  in  question  were  entered : 
if  so,  what  has  become  of  said  books  ? 

Answer.  Nye  had  no  associates  in  the  ownership  of  said  property, 
nor  did  he  keep  any  book  or  books  on  which  the  purchases  or  sales  of 
the  stock  in  question  were  entered. 

Seventh  cross-interrogatory.  Is  it  not  usual  for  persons  in  Buch 
business  to  keep  books  or  to  make  some  contemporaneous  memoranda 
of  such  transactions  ?  If  so,  were  any  kept  of  them  ?  If  not,  why 
not? 

Answer.  It  is  not  usual  in  cases  where  the  property  is  owned  by 
one  person  solely.  Mr.  Nye  did  not  consider  it  necessary,  and  did  not 
keep  any  such  book  or  memoranda,  to  my  knowledge. 

Eighth  cross-interrogatory.  If  you  give  estimates  on  your  examina- 
tion in  chief,  state  the  basis  of  such  estimates :  that  is,  the  reasons  on 
which  you  found  them  ? 

Answer.  The  estimates  I  have  stated  and  given  iu  relation  to  said 
property,  in  my  answer  to  the  direct  interrogatories,  are  based  on  my 
personal  knowledge  of  said  property,  and  an  intimate  acquaintance 
with  its  condition  and  fair  value. 

M.  P.  VAN  VALKENBURGH. 
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State  op  New  York,        ) 
City  and  County  of  AUnmy^  ) 

I  certify  that  on  this  15th  day  of  May,  A.  D.  1856,  before  me  per- 
sonally came  Malgret  P.  Van  Valkenburgh,  the  witness  above  named, 
and  after  having  been  by  me  first  duly  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth  in  the  above  entitled  cause  or 
matter  of  controversy,  the  several  interrogatories  and  cross-interroga- 
tories contained  in  his  foregoing  deposition,  ,  were  written  down  by 
me,  the  commissioner,  and  then  proposed  by  me  to  the  said  witness, 
and  the  answers  thereto  and  in  their  order  were  written  down  by  me, 
the  commissioner,  in  the  presence  of  the  witness,  who  then  subscribed 
the  said  deposition  in  my  presence.  The  deposition  of  Malgret  P. 
Van  Valkenburgh,  of  Lockport,  in  the  State  of  New  York,  taken  at 
the  request  of  Thomas  C.  Nye,  a  citizen  of  the  State  of  New  York, 
to  be  used  in  the  investigation  of  a  claim  against  the  United  States 
for  violation  of  his  mail  contracts  with  the  Post  Office  Department, 
and  now  pending  in  the  Court  of  Claims  of  the  United  States,  in  the 
name  of  the  said  Thomas  C.  Nye.  The  adverse  party  did  not  attend 
and  did  not  object. 

R.  J.  HILTON, 
Commissioner  (/  the  Court  of  Claims,  at  Albany,  Netv  York. 

Fees  of  witness  :  Travel  from  Lockport  to  Albany  and  returning, 
466  miles,  at  5  cents  per  mile,  $23  30;  witness  attending  one  day 
before  commissioner,  $1  50;  commissioner's  fees  for  taking  and 
certifying  deposition,  affidavit,  and  certificate,  $5  85;  postage  on 
return  of  interrogatories  and  deposition,  say  $0  21.    Total,  $30  86. 


COUHT  OF  CLAIMS  OF  THB  UNITED  STATES. 

Thomas  C.  Nye  against  United  States  of  America. 

State  op  New  York,  City  and  Comity  of  Albany,  ss: 

Be  it  remembered  that  on  this  twentieth  day  of  May  A.  D.  1856, 
at  ten  o'clock  in  the  forenoon  of  that  day,  personally  appeared  before 
me  Robert  J.  Hilton  of  the  city  of  Albany,  in  the  State  of  New  York, 
a  Commissioner  of  the  Court  of  Claims,  the  above  named  claimant 
for  the  purpose  of  having  taken  the  examination  and  testimony  of 
David  E.  Lawrence,  (now)  of  city  of  Albany,  in  the  State  of  New 
York,  as  a  witness  on  the  behalf  of  the  said  above  named  claimant  in 
the  above  entitled  cause  or  matter  of  controversy,  now  depending  in 
the  said  Court  of  Claims  upon  the  interrogatories  and  cross-interroga- 
tories, duly  settled  and  filed  with  the  clerk  of  the  said  Court  of  Claims, 
a  certified  copy  whereof  is^  hereto  annexed. 

And  the  said  above  named  witness  David  E.  Lawrence,  formerly 
of  city  of  Utica,  but  now  of  city  of  Albany,  New  York,  a  witness 
produced  on  behalf  of  the  said  above  named  claimant,  and  who,  having 
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been  first  duly  cautioned  and  sworn  to  testify  the  truth,  the  whole 
truth  and  nothing  but  the  truth  relative  to  the  above  entitled  cause, 
thereupon  deposed,  testified,  and  answered  as  follows : 

First  interrogatory.  What  is  your  name,  age,  occupation  and  place 
of  residence  for  the  last  year? 

Answ  er.  My  name  is  David  E.  Lawrence ;  I  am  forty  years  of  age : 
my  occupation  is  that  of  messenger  for  the  American  Express  Com- 
pany; I  have  resided  since  the  first  of  May  instant,  in  the  city  of 
Albany,  and  for  the  previous  two  years  in  the  citv  of  Utica,  New 
York/ 

Second  interrogatory.  Are  you  acquainted  with  the  nature  and 
character  of  the  claim  made  by  said  Thomas  C.  Nye  against  the 
United  States,  which  is  the  subject  of  the  present  inquiry,  and  if  so, 
have  you  any  interest,  either  direct  or  indirect  in  said  claim? 

Answer.  I  am  acquainted  with  the  nature  and  character  of  the 
claim  made  by  the  said  Thomas  C.  Nye  against  the  United  States, 
which  is  the  subject  of  the  present  inquiry;  I  have  no  interest  what- 
ever, either  directly  or  indirectly   in  said  claim  or  any  part  thereof. 

Third  interrogatory.  Are  you  related,  and  if  so  in  what  degree, 
to  the  claimant  ? 

Answer.  I  am  not  related  in  any  way  to  said  claimant. 

Fourth  interrogatory.  Where  was  your  place  of  residence,  and 
what  was  your  occupation  in  the  year  1845;  and  how  long  previous 
to  said  year  had  you  been  engaged  in  such  occupation  ? 

Answer.  During  the  year  1845  I  resided  at  Hamilton  village,  in 
the  county  of  Madison,  in  the  State  of  New  York:  and  my  occupation 
during  said  year,  and  the  latter  half  of  the  year  1844,  was  that  of 
general  stage  agent  at  that  place,  of  the  said  Thomas  C.  Nye,  the 
above  claimant.  ^ 

Fifth  interrogatory.  In  what  business  was  Thomas  C.  Nye,  the 
claimant,  engaged  in  1845,  and  previous  thereto  ? 

Answer.  The  claimant  Thomas  C.  Nye,  during  the  year  1845,  and 
for  several  years  previous  thereto,  was  extensively  engaged  in  the 
staging  business,  and  in  the  transportation  of  passengers  and  their 
baggage,  and  the  United  States  mails  upon  several  mail  routes  in  the 
State  of  New  York. 

Sixth  interrogatory.  Upon  what  post  routes  in  the  year  1845  did 
the  claimant  transport  the  United  States  mails  ?  State  fully  and 
particularly. 

Answer.  Upon  the  following  post  routes,  namely:  from  the  city  ol 
Albany  to  Syracuse,  by  the  way  of  the  village  of  Cherry  Valley;  from 
Utica  to  Ithaca;  from  Utica  to  Binghamton;  from  Canistota  to  Ham- 
ilton; from  De  Ruyter  to  Cooperstown;  and  from  Cooperstown  by  way 
of  Cherry  Valley,  to  Canajoharie;  all  in  the  State  of  New  York.* 

Seventh  interrogatory.  At  what  time  did  the  said  claimant  in  the 
year  1845,  cease  to  transport  the  mails  on  said  post  routes? 

Answer.   On  the  last  day  of  June  A.  D.   1845. 

Eighth  interrogatory.  In  the  year  1846,  and  before  he  ceased  to 
transport  said  mails,  what  stage  property  did  the  claimant  have  on 
hand?  State  fully  and  in  detail,  item  by  item. 
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Answer.  The  following  described  stage  property,  namely:  one  hun- 
dred and  eighty  horses;  twenty  stage  coaches;  twenty  four-horse 
stage  wagons;  twenty  four-horse  sleighs;  and  forty  sets  of  four-horse 
harness. 

Ninth  interrogatory.  Was  the  stage  property  which  claimant  had 
on  hand  in  said  year,  used  for  the  purpose  of  transporting  said  mail? 

Answer.  Yes,  it  was. 

Tenth  interrogatory.  Are  you  acquainted  with  the  value  of  said 
stage  property;  and  if  so,  what  was  the  value  of  the  same  at  the  time 
the  claiinant  ceased  to  transport  said  mails  ?  State  particularly,  and 
in  detail  as  it  respects  each  item  of  said  stage  property. 

Answer.  I  am  acquainted  with  the  value  of  said  stage  property, 
and  the  following  was  the  value  of  the  same  at  the  time  (June  30, 
1845)  when  the  said  claimant  ceased  to  transport  said  mails.  The 
one  hundred  and  eighty  stage  horses  were  worth  on  the  average,  at 
least  one  hundred  and  fifty  dollars  each;  the  twenty  stage  coaches 
were  worth  four  hundred  and  fifty  dollars  each;  the  twenty  sleighs 
were  worth  two  hundred  and  fifty  dollars  each;  the  twenty  double 
stage  wagons  were  worth  two  hundred  and  fifty  dollars  each;  and  the 
forty  sets  of  four-horse  harness  were  worth  fifty  dollars  each  set; 
a]l  of  this  stage  property  was  at  that  time  in  good  order  and  condition. 

Eleventh  interrogatory.  Do  you  know  what  disposition  was  made 
by  claimant  of  said  stage  property  after  he  ceased  to  transport  said 
mails?  If  so,  state  fully  and  particularly  what  became  of  said  prop- 
erty; if  any  part  was  sold  by  claimant,  state  the  prices  at  which  the 
{^ame  were  sold. 

Answer.  It  remained  on  the  hands  and  in  possession  of  the  claimant 
until  I  left  his  service,  which  was  about  the  close  of  the  year  1845. 
I  have  no  knowledge  that  the  claimant  ever  sold  or  disposed  of  any 
of  it,  or  what  has  since  become  of  it;  how  disposed  of,  or  for  what 
prices. 

Twelfth  interrogatory.  What  other  property  either  in  the  nature 
of  fixtures  or  otherwise  appertaining  and  necessary  for  use,  in  and 
about  the  business  of  transporting  said  mails,  did  the  said  claimant 
possess  at  the  period  above  referred  to;  state  fully  and  particularly, 
together  with  the  value  thereof,  item  by  item;  and  also,  what  use  and 
disposition  was  made  by  the  claimant  of  said  fixtures,  and  what  was 
the  depreciation,  if  any,  in  the  value  of  the  same  by  reason  of  not 
being  used  for  the  purpose  of  transporting  said  mails  ? 

Answer.  At  the  period  above  referred  to  (Juno  30,  1845,)  the  said 
i-laimant  owned,  possessed,  and  used  at  Madison  village.  New  York, 
and  as  appurtenant  and  necessary  to,  and  in  and  about  his  said  busi- 
ness of  transporting  the  said  United  States  mails,  the  following  other 
and  additional  property  and  fixtures,  namely :  a  coach  shop,  which  he 
(HTcapied  and  used  for  the  building  and  repairing  of  his  stage  coaches, 
wagons,  and  sleighs,  together  with  the  necessary  tools,  worth  and  of 
the  value  of  two  thousand  five  hundred  dollars;  a  harness  shop  and 
fixtures,  worth  one  thousand  dollars;  a  blacksmith  shop  and  fixtures, 
worth  five  hundred  dollars;  two  horse  stables  with  shed  and  granary 
annexed  to  each,  worth  together,  two  thousand  five  hundred  dollars. 
This  limit  of  valuation  includes  only  the  fair  value  of  the  said  build- 
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ings  with  their  fixtures,  &c.,  and  not  the  value  of  the  land  they 
occupied.  The  said  claimant  at  same  time  also  owned  and  occupied 
a  barn  and  stable  for  the  accommodation  of  his  stage  horses  and  prop- 
erty at  Hamilton  village,  New  York,  and  which  he  built  there  for 
that  purpose,  worth  eight  hundred  dollars  exclusive  of  the  land  or 
site,  I  do  not  know  what  use  or  disposition  was  made  by  the  claimant 
of  said  fixtures  or  buildings;  they  all  remained  in  his  hands  for 
several  years  afterwards  unoccupied  and  undisposed  of.  The  fixtures 
of  the  coach  shop  were  worth  at  the  said  period  of  time  (June  30, 
1845,)  the  sum  of  five  hundred  dollars;  the  fixtures  of  the  harness 
shop  at  the  same  time  were  worth  two  hundred  and  fifty  dollars; 
and  the  fixtures  of  the  blacksmith  shop,  at  the  same  time,  were  worth 
three  hundred  dollars;  and  the  depreciation  in  the  value  of  said 
fixtures  of  said  buildings  by  reason  of  their  not  being  used  for  the  pur- 
pose of  transporting  said  mails,  was,  at  least,  seventy-five  per  cent, 
on  such  valuation;  and  the  depreciation  in  the  value  of  the  said  above 
mentioned  and  described  buildings,  by  reason  of  their  not  being  used 
for  the  purpose  of  transporting  said  mails,  was  seventy-five  per  cent, 
on  their  above  estimated  value. 

Thirteenth  interrogatory.  Is  the  stock  and  vehicles  for  running 
post  roads  valuable  for  any  other  purpose;  and  if  so,  for  what  pur- 
pose? 

Answer.  They  are  not. 

Fourteenth  interrogatory.  What  is  the  depreciation  in  value,  if 
any,  of  said  stage  property  when  put  to  other  uses;  how  much  per  cent? 

Answer.  Very  considerable;  at  least  from  seventy-five  to  eighty 
per  cent. 

Fifteenth  interrogatory.  Do  you  know  any  other  matter  or  thing 
relative  to  the  claim  in  question  ?  if  so,  state  the  same  fully,  as  if  you 
had  been  particularly  interrogated  thereto. 

Answer.  I  wish  here  to  correct  my  answer  to  the  fourth  interroga- 
tory. I  went  into  the  employ  of  the  claimant  at  Hamilton  village, 
New  York,  as  his  general  stage  agent,  in  the  summer  or  early  in  the 
autumn  of  1843,  and  continued  there  and  in  his  employment  as  such 
general  stage  agent  until  the  close  of  A.  D.  1846,  and  during  which 
period  of  time  I  was  intimately  acquainted  with  the  stage  property 
belonging  to  the  claimant,  and  with  its  condition,  extent,  and  value. 

D.  E.  LAWRENCE. 

Cross-examination. 

First  cross-interrogatory.  What  were  your  means  of  information  as 
to  property  possessed  by  Nye  ? 

Answer.  Being  in  his  employ  for  two  years  and  upwards,  as  already 
stated,  and  being  acquainted  with  his  property,  seeing  it  in  daily 
use  during  that  time,  and  being  acquainted  with  the  original  cost 
which  he  paid  for  a  greater  portion  of  it. 

Second  cross-interrogatory.   When  you  speak  of  his  ownership  of 
property,  and  the  value  of  it;  do  you  speak  of  his  interest  in  it  only, 
or  the  value  of  that  interest  ? 
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Answer.  I  speak  of  it  as  the  same  was  owned  by  him  at  thQ  time  I 
have  mentioned,  and  its  then  value. 

Third  cross-interrogatory.  So  also  of  the  losses  sustained  on  the 
property^  do  yoa  estimate  the  losses  on  his  interest,  or  the  loss  on  the 
whole  property? 

Answer.  On  the  whole  property  above  described,  and  of  which  the 
claimant  was  the  sole  owner  and  proprietor  ? 

Fourth  cross-interrogatory.  If  you  know  what  Nye's  interest  was 
in  the  property,  or  any  part  of  it,  state  it  particularly,  and  also  who 
were  the  other  owners  or  partners,  and  the  extent  of  their  several 
interests? 

Answer.  I  know  that  said  Nye  was  the  sole  owner  of  said  property; 
I  never  knew  or  heard  that  ne  had  any  associate  or  partner  who 
owned  or  had  any  interest  in  said  property,  or  any  part  thereof. 

Fifth  cro8s-interrogatory«  Do  you  know  of  any  actual  sales  of  the 
property;  if  so,  to  whom  was  it  sold?  State,  if  you  know,  the  actual 
cost  of  the  same  property. 

Answer.  I  no  not  know  of  any  actual  sales  of  the  property. 

Sixths  cross-interrogatory.  Did  Nye  and  his  associates  keep  books 
in  which  the  purchases  and  sales  of  the  stock  in  question  were 
entered;  if  so,  what  has  become  of  said  books? 

Answer.  I  never  knew  that  Nye  had  associat-es  in  the  ownership 
or  purchase  of  said  property,  or  that  they  or  he  ever  kept  books  or  a 
book  in  which  the  purchases  and  sales  of  the  stock  in  question  were 
entered. 

Seventh  cross-interrogatory.  Is  it  not  usual  for  persons  in  such 
business  to  keep  books,  or  to  make  some  contemporaneous  memoranda 
of  such  transactions;  if  so,  were  any  kept. of  them;  if  not,  why  not.^ 

Answer.  It  is  not,  I  think,  customary  for  sole  owners  and  proprie- 
tors of  stage  property  to  keep  books,  or  to  make  contemporaneous 
memoranda  of  such  transactions.  It  would  be  attended  with  a 
great  deal  of  difficulty  in  consequence  of  the  nature  of  such  prop- 
erty; its  extent  and  mode  of  use;  repair  and  management.  Mr.  Nye 
did  not  consider  it  necessary  to  keep  or  make  such  entries  or  memo- 
randa, and  did  not  keep  any  within  my  knowledge. 

Eighth  cross-interrogatory.  If  you  give  estimates  in  your  examina- 
tion in  chief,  state  the  basis  of  such  estimates;  that  is,  the  reasons  on 
which  you  found  them. 

Answer.  My  estimates  of  the  valuation  of  the  claimant's  stage 
property,  and  which  he  used  in  transporting  the  United  States  mails, 
and  also  my  estimates  of  its  depreciation  in  consequence  of  the  same 
not  being  used  for  such  purpose — stated  and  given  in  my  examina- 
tion in  chief — is  based  on  my  personal  knowledge  of  the  character, 
nature,  and  extent  of  such  stage  property  and  fixtures,  and  apper- 
taining and  necessary  for  such  use  thereof,  and  from  my  intimate 
acquaintance  with  its  use  by  said  claimant. 

D.  E.  LAWRENCE. 

Rep.  C.  0.  177 3 
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State  of  New  York,       ) 
City  and  County  of  Albany,  ) 

I  certify  that  on  this  twentieth  day  of  May,  A.  D.  1856,  before  me 
personally  came  David  E.  Lawrence,  of  the  city  of  Albany,  New  York, 
the  witness  above  named,  and  after  having  been  by  me  first  duly  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  in  the 
above  entitled  cause  or  matter  of  controversy,  the  several  interroga- 
tories and  cross-interrogatories  contained  in  his  foregoing  deposition 
were  written  down  by  me  and  then  proposed  by  me  to  the  said 
witness,  and  the  answers  thereto,  and  in  their  order,  were  written 
down  by  me  in  the  presence  of  the  witness,  and  who  then  subscribed 
the  said  deposition  in  my  presence. 

The  deposition  and  examination  of  David  E.  Lawrence,  of  the  city 
of  Albany,  New  York,  taken  at  the  request  of  Thomas  C.  Nye,  a  citizen 
of  the  State  of  New  York,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  for  a  violation  of  his  mail  contracts  with  the 
Post  Office  Department,  and  now  pending  in  the  Court  of  Claims  of 
the  United  States  in  the  name  of  the  said  Thomas  C.  Nye.  The  ad- 
verse party  did  not  attend,  and  did  not  object. 

I  do  further  certify  that  I  am  not  of  counsel  nor  attorney  for  either 
of  the  parties  in  the  said  deposition  and  caption  named,  nor  in  any 
way  interested  in  the  event  of  the  said  claim  or  cause  named  in  the 
said  caption.  In  testimony  whereof,  I  have  hereto  subscribed  my 
name  officially,  on  the  day  and  year  and  at  the  place  above  written. 

R.  J.  HILTON, 
Commissioner  of  the  United  States  Court  of  Claims^ 

at  City  of  Albany ^  in  the  State  of  New  York. 

Witness'  fees:  Witness  attending  2  days,  at  $1  50  per  day,  $3. 
Commissioner's  fee  for  taking  and  certifying  deposition,  affidavit,  and 
certificate,  $7  05.  Postage  on  return,  estimated,  21  cents.  Total, 
$10  26. 


IN  THE  COURT  OF  CLAIMS  OP  THE  UNITED  STATES. 

Thomas  C.  Nye,  vs.  The  United  States  of  America. 

State  op  New  Toek,  City  and  County  of  Albany,  ss. 

Be  it  remembered  that  on  this  10th  day  of  June,  A.  D.  1856,  at 
10  o'doek  in  the  forenoon  of  said  day,  personally  appeared  before 
me,  Bobert  J.  Hilton,  of  the  city  of  Albany,  in  the  State  of  New 
York,  a  commissioner  of  the  Court  of  Claims  of  the  United  States, 
Thomas  .C.  Nye,  the  above  named  claimant,  for  the  purpose  of  taking 
the  examination  and  testimony  of  Joshua  T,  Blanchard,  a  resident  of 
Saratoga  Springs,  in  the  State  of  New  York,  as  a  witness  on  behalf 
fof  the  above  named  claimant  in  the  above  entitled  cause  or  matter  of 
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controversy  now  depending  in  the  said  Court  of  Claims  of  the  United 
States  upon  the  interrogatories  and  cross-interrogatories  duly  settled 
and  filed  with  the  Clerk  of  the  said  Court  of  Claims,  a  certified  copy 
whereof  is  hereto  annexed.  And  the  said  witness,  JoshtM,  T.  Blanchard^ 
of  Saratoga  Springs,  in  the  State  of  New  York,  produced  on  behalf 
of  the  above  claimant,  and  being  by  me  first  duly  cautioned  and  sworn 
to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
relative  to  the  above  entitled  cause,  thereupon  deposed  and  answered 
as  follows: 

First  interrogatory.  What  is  your  name,  age,  occupation,  and  place 
of  residence  for  the  last  year  ? 

Answer.  My  name  is  Joshua  T.  Blan chard;  my  age  fifty-four  years; 
by  occupation  a  farmer;  and  am  now,  and  have  been  for  the  last  year, 
a  resident  of  Saratoga  Springs,  in  the  State  of  New  York. 

Second  interrogatory.  Are  you  acquainted  with  the  nature  and 
character  of  the  claim  made  by  Thomas  C.  Nye  against  the  United 
States,  which  is  the  subject  of  the  present  inquiry;  and  if  so,  have  you 
any  interest,  either  direct  or  indirect,  in  said  claim  ? 

Answer.   I  am  acquainted  with  the  nature  and  character  of  the 
claim  made  by  the  said  Thomas  C.  Nye  against  the  United  States, 
and  have  no  interest,  either  direct,  or  indirect  in  said  claim,  or  any 
part  thereof 

Third  interrogatory.    Are  you  related,  and  if  so,  in  what  degree, 
to  the  claimant  ? 
Answer.  I  am  not  in  any  way  related  to  the  said  claimant. 
Fourth  interrogatory.    Where  was  your  place  of  residence,   and 
what  was  your  occupation  in  the  year  1845;  and  how  long  previous 
to  said  year  had  you  been  engaged  in  such  occupation  ? 

Answer.  During  the  year  1845  I  resided  at  the  village  of  Saratoga 
Springs,  New  York,  and  my  occupation  during  that  year  was  that 
of  a  general  st^e  proprietor;  and  that  had  been  my  occupation  for 
about  fifteen  years  previous  to  said  year  1845. 

Fifth  interrogatory.  In  what  business  was  Thomas  C.  Nye,  the 
claimant,  engaged  in  1845,  and  previous  thereto  ? 

Answer.  I  do  not  know  personally,  but  by  reputation  he  was  an 
extensive  stage  proprietor,  and  engaged  in  the  staging  business,  and 
in  the  transportation  of  passengers  and  the  United  States  mails  upon 
several  mail  routes  in  the  State  of  New  ¥ork. 

Sixth  interrogatory.  Upon  what  post  routes  in  the  year  1845  did 
the  claimant  transport  the  United  States  mails  ?    State  fully  and  par* 
ticularly. 
Answer.  I  do  not  know,  and  I  cannot  state  particularly. 
Seventh  interrogatory.  At  what  time  did  the  said  claimant,  in  the 
year  1845,  cease  to  transport  the  mails  on  said  post  routes  ? 
Answer.  I  do  not  know. 

Eighth  interrogatory.  In  the  year  1845,  and  before  he  ceased  to 
transport  said  mails,  what  stage  property  did  the  claimant  have  on 
hand?    State  fuUy  and  in  detail,  item  by  item. 
Answer.  I  do  not  know,  and  I  cannot  state  items. 
Ninth  interrogatory.  Was  the  stage  property  which  claimant  hud 
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on  hand  in  said  year  used  for  the  purpose  of  transporting   said 
mails  ? 

Answer.  I  do  not  know  anything  about  it. 

Tenth  interrogatory.  Are  you  acquainted  with  the  value  of  said 
stage  property;  and  if  so,  what  was  the  value  of  the  same  at  the  time 
the  claimant  ceased  to  transport  said 'mails?  State  particularly  and 
in  detail,  and  as  it  respects  each  item  of  said  stage  property. 

Answer.  I  know  nothing  about  the  value  of  said  stage  property,  or 
any  part  thereof. 

Eleventh  interrogatory.  Do  you  know  what  disposition  was  made  by 
claimant  of  said  stage  property  after  he  ceased  to  transport  said  mails? 
if  so,  state  fully  and  particularly  what  became  of  said  property.  K 
any  part  was  sold  by  claimant,  state  the  prices  at  which  the  same 
were  sold. 

Answer.  I  do  not  know  what  disposition  was  made  by  claimant  of 
said  stage  property  after  he  ceased  to  transport  said  mails.  I  cannot 
answer  any  of  the  inquiries  contained  in  this  interrogatory. 

Twelfth  interrogatory.  What  other  property,  either  in  the  nature 
of  fixtures,  or  otherwise,  appertaining  and  necessary  for  use  in  and 
about  the  business  of  transporting  said  mails,  did  the  said  claimcuit 
possess  at  the  period  above  referred  to  7  State  fully  and  particularly, 
together  with  the  value  thereof,  item  by  item;  also  what  use  or  dis- 
position was  made  by  the  claimant  of  said  fixtures;  and  what  was  the 
depreciation,  if  any,  in  the  value  of  the  same,  by  reason  of  not  being 
used  for  the  purpose  of  transporting  said  mails  ? 

Answer.  I  do  not  know ;  I  cannot  answer  any  of  the  matters  in- 
quired of  in  this  interrogatory. 

Thirteenth  interrogatory.  Is  the  stock  and  vehicles  for  running 
post  roads  valuable  for  any  other  purpose ;  and  if  so,  for  what 
purpose  ? 

Answer.  They  are  not  valuable  for  any  other  purpose. 

Fourteenth  interrogatory.  What  is  the  depreciation  in  value,  if 
any,  of  said  stage  property  when  put  to  other  uses;  how  much  per 
cent.  ? 

Answer.  Its  depreciation  is  very  large — at  least  eighty  per  cent. 

Fifteenth  interrogatory.  Do  you  know  of  any  other  matter  or  thing 
relative  to  the  claim  in  question  ?  If  so,  state  the  same  fully,  as  if 
you  had  been  particularly  interrogated  thereto. 

Answer.  I  know  nothing  further  material  in  relation  to  the  claim 
in  question. 

J.  T.  BLANCHARD. 

Oross^eaamiMxtion. 

First  cross-interrogatory.  What  were  your  means  of  information  as 
to  property  possessed  by  Nye  ? 

Answer.  None  whatever  beyond  the  general  reputation  that  he  was 
an  extensive  stage  proprietor ;  but  I  never  saw  any  of  it,  to  my 
knowledge. 

Second  cross-interrogatory.  When  you  speak  of  his  ownership  of 


THOMAS  O.  NTE.  37 

property,  and  the  value  of  it,  do  yon  speak  of  his  interest  in  it  only, 
or  the  value  of  that  interest? 

Answer.  I  do  not  know  what  interest  he  had  or  owned  in  said 
property  beyond  the  fact  of  his  repnted  ownership. 

Third  cross-interrogatory.  So  also  of  the  losses  sustained  on  the 
property,  do  you  estimate  the  losses  on  his  interest,  or  the  loss  on 
the  whole  property? 

Answer.  When  I  stated,  in  my  answer  to  the  fourteenth  direct  in- 
terrogatory, the  depreciation  on  stage  property  when  put  to  other  uses, 
I  meant  the  loss  on  the  whole  property. 

Fourth  cross-interrogatory.  If  you  know  what  Nye's  interest  was 
in  the  property,  or  any  part  of  it,  state  it  particularly,  and  also  who 
were  the  other  owners  or  partners,  and  the  extent  of  their  several 
interests? 

Answer.  I  do  not  know  what  Nye's  interest  in  said  property  was, 
nor  that  he  had  any  partners  or  co-owners,  nor  the  extent  of  their 
several  interests;  in  short,  I  know  nothing  about  the  matters  inquired 
of  in  thie  interrogatory. 

Fifth  cross-interrogatory.  Do  you  know  of  any  actual  sales  of  the 
property;  if  so,  to  whom  was  it  sold  ?  state,  if  you  know,  the  actual 
cost  of  the  same  property. 

Answer.  I  know  of  no  sales  of  the  said  property,  or  any  part  of  it, 
nor  what  it  actually  cost. 

Sixth  cross-interrogatory.  Did  Nye  and  his  associate  keep  books  in 
which  the  purchases  and  sales  of  the  stock  in  question  were  entered; 
if  so,  what  has  become  of  said  books?  » 

Answer.  Not  to  my  knowledge. 

Seventh  cross-interrogatory.  Is  it  not  usual  for  persons  in  such 
business  to  keep  books  or  to  make  some  contemporaneous  memoranda 
of  such  transactions;  if  so,  were  any  kept  of  them;  if  not,  why  not? 

Answer.  No,  it  is  not  usual,  although  some  persons  in  the  staging 
business  do  keep  books  in  which  they  enter  such  transactions;  but  I 
do  not  know  that  any  were  kept  by  the  claimant,  or  why  not. 

Eighth  cross-interrogatory.  If  you  give  estimates  in  your  examina- 
tion in  chief,  state  the  basis  of  such  estimates;  that  is,  the  reasons  on 
which  you  found  them. 

Answer.  My  estimate  of  depreciation  or  loss,  the  only  one  I  have 
given  in  my  examination  in  chief,  as  stated  in  my  answers  to  the  thir- 
teenth  and  fourteenth  direct  interrogatories,  are  based  on  my  own 
personal  experience  and  observation,  and  personal  knowledge  of  my 
own  stage  property  under  similar  circumstances. 

J.  T.  BLANCHARD. 

Staib  op  New  York,   OUy  wad  Ckmniy  (^  Jlbany^  ss, 

I  certify  that  on  this  tenth  day  of  June,  A.  D.  1856,  before  me 
personally  came  Joshua  T.  Blanchard,  of  the  village  of  Saratoga 
Springs,  in  the  State  of  New  York,  the  witness  above  named,  and 
after  having  been  by  me  first  duly  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  in  the  above  entitled  cause  or  matter 
of  controversy,  then  the  several  interrogatories  and  croas-interroga- 
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tones,  and  in  order,  were  put,  and  his  respective  answers  to  each  in 
same  order  were  written  down  by  me  in  the  presence  of  the  wit- 
ness, and  he  then  subscribed  the  said  deposition  in  my  presence. 
The  above  is  the  deposition  and  examination  of  the  said  Joshua  T. 
Blanchard,  of  Saratoga  Springs,  New  York,  taken  at  the  request  of 
Thomas  C.  Nye,  a  citizen  of  the  State  of  New  York,  to  be  used  in 
the  investigation  of  a  claim  against  the  United  States  for  a  violation 
of  his  mail  contract  with  the  Post  OfSce  Department,  and  now  pend- 
ing in  the  Court  of  Claims  of  the  United  States  in  the  name  of 
the  said  Thomas  C.  Nye.  The  adverse  party  did  not  attend,  and 
did  not  object. 

R.  J.  HILTON, 
Commissioner  of  Court  of  Claims  of  United  States, 

at  Albany,  N.  T. 

Fees  of  witnesses :  Attending  one  day  before  commissioner,  $1  50; 
travelling  68  miles,  from  Saratoga  Springs  to  Albany,  and  back,  $3  40; 
commissioner's  fees,  taking  and  certifying  depositions,  $4  60;  postage 
on  return,  estimated  at  12^  cents;  amount,  |9  62. 


IN  THE  COURT  OF  CLAIMS  OF  THE  UNITED  STATES. 

Thomas  C.  Nye  vs.  The  United  States  of  America. 

State  op  New  York,       ) 
City  and  County  of  Albany,  )  *  ' 

Be  it  remembered  that  on  this  tenth  day  of  June,  A.  D.  1856,  at 

five  o'clock  in  the  afternoon  of  said  day,  personally  appeared  before 
me,  Robert  J.  Hilton,  of  the  city  of  Albany,  in  the  State  of  New  York, 
a  commissioner  of  the  Court  of  Claims  of  the  United  States,  at  my 
oflSce,  No.  74  State  street,  in  the  said  city  of  Albany,  New  York, 
Thomas  C.  Nye,  the  above  named  claimant,  for  the  purpose  of  taking 
the  examination  and  testimony  of  John  R.  Wilkins,  of  the  villi^e  of 
Cohoes,  Albany  county,  New  York,  as  a  witness  on  behalf  of  the 
above  named  claimant,  in  the  above  entitled  cause  or  matter  of  con- 
troversy now  depending  in  the  said  Court  of  Claims  of  the  United 
States,  upon  the  interrogatories  and  cross-interrogatories  duly  settled 
and  filed  with  the  clerk  of  the  said  Court  of  Claims,  a  certified  copy 
whereof  is  hereto  annexed ;  and  the  said  witness,  John  R.  Wilkins,  a 
resident  of  the  village  of  Cohoes,  in  the  county  of  Albany,  in  the 
State  of  New  York,  produced  on  behalf  of  the  above  claimant,  and 
being  by  me  first  duly  cautioned  and  duly  sworn  to  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  relative  to  the  above  en- 
titled cause;  and  being  thereupon  examined  on  said  interrogatories 
and  cross-interrogatories,  and  in  their  due  order,  thereupon  deposed 
and  answered  as  follows : 

First  interrogatory.  What  is  your  name,  age,  occupation,  and  place 
of  residence  for  the  last  year? 
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Answer.  My  name  ifl  John  R.  Wilkins;  I  reside  at  the  village  of 
Cohoes,  in  the  county  of  Albany,  and  have  resided  there  for  the  past 
year;  I  am  fifty-two  years  of  age,  and  by  occupation  an  inn-keeper. 

Second  interrogatory.  Are  you  acquainted  with  the  nature  and 
character  of  the  claim  made  by  said  Thomas  C.  Nye  against  the 
United  States,  which  is  the  subject  of  the  present  inquiry;  and  if  so, 
have  you  any  interest,  either  direct  or  indirect,  in  said  claim? 

Answer.  I  am  acquainted  with  the  nature  and  character  of -the 
claim  made  by  said  Thomas  C.  Nye  against  the  United  States;  I  have 
no  interest  therein,  either  directly  or  indirectly. 

Third  interrogatory.  Are  you  related,  and  if  so,  in  what  degree,  to 
the  claimant? 

Answer.  I  am  not  in  any  way  related  to  said  claimant. 

Fourth  interrogatory.  Where  was  your  place  of  residence,  and 
what  was  your  occupation  in  the  year  1845  ;  and  how  long  previous 
to  said  year  had  you  been  engaged  in  such  occupation? 

Answer.  I  resided  in  the  village  of  Cherry  Valley,  in  the  State  of 
New  York,  and  was  an  inn-keeper  and  stage  proprietor  at  said  village 
during  the  year  1845;  and  that  had  been  my  occupation  for  eight 
years  previously  at  said  place. 

Fifth  interrogatory.  In  what  business  was  Thomas  C.  Nye,  the 
claimant,  engaged  in  1845,  and  previous  thereto? 

Answer.  He  was  an  extensive  stage  proprietor,  and  engaged  in  the 
staging  business,  and  the  transportation  of  passengers  and  their  bag- 
gie, and  also  the  United  States  mails,  upon  several  mail  routes  in 
the  State  of  New  York. 

Sixth  interrogatory.  Upon  what  post  routes,  in  the  year  1845,  did 
the  claimant  transport  the  United  States  mails  ?  State  fully  and  par- 
ticularly. 

Answer.  Upon  the  following  post  routes,  viz:  From  Albany  to  Sy- 
racuse, by  way  of  Cherry  Valley;  from  Utica  to  Ithaca;  from  Utica 
to  Bingfaampton ;  from  Cannistota  to  Hamilton ;  from  De  Buyter  to 
Cooperstown  ;  and  from  Cooperstown,  by  way  of  Cherry  Valley,  to 
Canajoharie,  in  the  State  of  New  York. 

Seventh  interrogatory.  At  what  tjme  did  the  said  claimant,  in 
the  year  1845,  cease  to  transport  the  mails  on  said  post  routes? 

Answer.  On  or  about  the  first  day  of  July,  1845. 

Eighth  interrogatory.  In  the  said  year  1845,  and  before  he  ceased 
to  transport  said  mails,  what  stage  property  did  the  claimant  have  on 
haad?    State  fully  and  in  detail,  item  by  item. 

Answer.  The  claimant  had  a  large  quantity  of  stage  property, 
consisting  of  carriages,  coaches,  sleds,  wagons,  horses,  harness,  &c., 
sufficient  and  ample  for  his  business  as  stage  proprietor,  but  I  cannot 
state  or  give  the  items,  or  a  particular  description  of  same. 

Ninth  interrogatory.  Was  the  stage  property  which  claimant  had 
on  hand  in  said  year  used  for  the  purpose  of  transporting  said  mails  ? 
Answer.  Yes,  it  was  so  used. 

Tenth  interrogatory.  Are  you  acquainted  with  the  value  of  said 
stage  property;  and  if  so,  w^hat  was  the  value  of  the  same  at  the  time 
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the  claimant  ceased  to  transport  said  mails  ?    State  fully  and  in  detail 
as  it  respects  each  item  of  said  stage  property. 

Answer.  I  am  not  sufficiently  acquainted  with  the  value  of  said 
stage  property  to  express  any  certain  opinion  in  regard  to  the  value 
of  the  same  at  the  time  the  claimant  ceased  to  transport  said  mails, 
or  the  value  of  any  part  thereof,  or  to  give  items  in  detail. 

Eleventh  interrogatory.  Do  you  know  what  disposition  was  made 
by  claimant  of  said  stage  property  after  he  ceased  to  transport  said 
mails?  if  so,  state  fully  and  particularly  what  became  of  said  property. 
If  any  part  was  sold  by  claimant,  state  the  prices  at  which  the  same 
were  sold. 

Answer.  I  have  no  knowledge  that  claimant  ever  sold  or  disposed 
of  any  of  said  stage  property;  it  remained  on  his  hands  after  be  ceased 
to  transport  said  mails. 

Twelfth  interrogatory.  What  other  property,  either  in  the  nature 
of  fixtures  or  otherwise,  appertaining  and  necessary  for  use  in  and 
about  the  business  of  transporting  said  mails,  did  the  said  claimant 
possess  at  the  period  above  referred  to?  State  fully  and  particularly, 
together  with  the  value  thereof,  item  by  item,  and  also  what  use  or 
disposition  was  made  by  the  claimant  of  said  fixtures;  and  what  was 
the  depreciation,  if  any,  in  the  value  of  the  same,  by  reason  of  not 
being  used  for  the  purpose  of  transporting  said  mails. 

Answer.  The  claimant  owned  and  occupied  shops,  barns,  sheds, 
offices,  blacksmith  shop  and  carriage  shop,  and  harness  shop,  but  I 
cannot  state  the  value  of  the  same  or  its  depreciation,  or  what  dispo- 
sition was  made  thereof  by  claimant. 

Thirteenth  interrogatory.  Is  the  stock  and  vehicles  for  running  post 
roads  valuable  for  any  other  purpose;  and  if  so,  for  what  purpose? 

Answer.  They  are  of  little  value  for  any  other  purpose. 

Fourteenth  interrogatory.  What  is  the  depreciation  in  value,  if  any, 
of  said  stage  property  when  put  to  other  uses;  how  much  per  cent.? 

Answer.  At  least  seventy -five  per  cent,  average,  on  gross  valuation. 

Fifteenth  interrogatory.  Do  you  know  any  other  matter  or  thing 
relative  to  the  claim  in  question  ?  If  so,  state  the  same  fully,  as  if  you 
had  been  particularly  interrogated  thereto. 

Answer.  Nothing,  except  to  state  that  stage  property  is  a  very 
depreciable  commodity  even  when  not  used.  This  remark  applies  to 
all  kinds  of  stage  property,  and  I  speak  on  this  point  from  actual  ex- 
perience in  the  stage  business. 

J.  R.  WILKINS. 

Oro8&-excmnnaii(m. 

First  cross-interrogatory.  What  were  your  means  of  information 
as  to  the  property  possessed  by  Nye  ? 

Answer.  I  saw  his  stages  and  teams  when  engaged  in  the  business, 
and  was  familiar  with  his  business  operations  and  their  extent  for 
several  years  previous  to  July,  1845. 

Second  cross-interrogatory.  When  you  speak  of  his  ownership  of 
property,  and  the  value  of  it,  do  you  speak  of  his  interest  in  it  only, 
or  the  value  of  that  interest  ? 
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Answer.  I  speak  of  him  as  the  sole  owner  and  proprietor  of  such 
stage  property,  and  of  its  value  to  him  as  its  sole  owner  and  proprietor. 

Third  cross-interrogatory.  So  also  of  the  losses  sustained  on  the 
property,  do  you  estimate  the  losses  on  his  interest,  or  the  losses  on 
the  whole  property? 

Answer.  On  the  whole  property  which  he  then  owned  and  had 
engaged  in  the  transportation  of  the  mails  on  the  post  routes  above 
named. 

Fourth  cross-interrogatory.  If  you  know  what  Nye's  interest  was 
in  the  property,  or  any  part  of  it,  state  it  particularly,  and  also  who 
were  the  other  owners  or  partners,  and  the  extent  of  their  several 
interests? 

Answer.  He  (Nye)  was,  as  I  believe  and  always  heard,  the  sole 
owner  of  the  stage  property  used  by  him,  and  I  never  heard  that  he 
had  any  partners  or  co-owners. 

Fifth  cross-interrogatory.  Do  you  know  of  any  acttual  sales  of  the 
property  ;  if  so,  to  whom  was  it  sold  ?  State,  if  you  know,  the  actual 
cost  of  the  same  property. 

Answer.  I  know  of  no  actual  sales  of  the  property,  or  the  actual 
cost  of  the  same. 

Sixth  cross-interrogatory.  Did  Nye  and  his  associates  keep  books 
in  which  the  purchases  and  sales  of  the  stock  in  question  were  en- 
tered ;  if  so,  what  has  become  of  said  books  ? 

Answer.  I  do  not  know  that  Nye  or  his  associates  kept  books  in 
which  he  or  they  entered  or  kept  an  account  of  the  purchases  or  sales 
of  the  stock  in  question  ;  and  if  there  were  any  such  book  or  books 
kept,  I  do  not  know  what  has  become  of  the  same. 

Seventh  cross-interrogatory.  Is  it  not  usual  for  persons  in  such 
business  to  keep  books,  or  to  make  some  contemporaneous  memoranda 
of  sQch  transactions  ;  if  so,  were  any  kept  of  them  ;  if  not,  why  not? 

Answer.  It  is  not  usual  for  persons  in  such  business  to  keep  books, 
or  even  to  make  a  contemporaneous  memoranda  of  such  transactions. 
I  do  not  know  that  the  claimant  kept  or  made  any,  nor  can  I  state 
why  he  did  not. 

Eighth  cross -interrogatory*  If  you  give  in  estimates  on  your  ex- 
amination  in  chief,  state  the  basis  of  such  estimates ;  that  is,  the 
reaBons  on  which  you  found  them. 

Answer.  My  estimates  are  founded  on  my  experience  and  obser- 
vations  while  engaged  myself  in  conducting  the  staging  business  for 
twenty -five  years. 

J.  E.  WILKINS. 

State  op  New  Yobk,       ) 

V  Mi 

CUy  arid  County  of  Albany ,  f    * 

I  certify  that  on  this  tenth  day  of  June,  A.  D.  1856,  before  me 
personally  came  John  R.  Wilkins,  of  the  village  of  Cohoes,  in  the 
county  of  Albany,  State  of  New  York,  the  witness  above  named,  and 
after  having  been  by  me  first  duly  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  in  the  above  entitled  cause  or  matter 
of  controversy,  then  the  several  interrogatories  and  cross-interroga- 
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tones,  in  order,  were  put  to  him  by  me,  and  his  respective  answers  to 
each  in  same  order  written  down  by  me  in  the  presence  of  the  said 
witness,  and  he  then  subscribed  the  said  foregoing  deposition  in  my 
presence.  The  above  is  the  deposition  and  examination  of  John  R. 
Wilkins,  of  Cohoes  village.  New  York,  taken  at  the  request  of  Thomas 
C.  Nye,  a  citizen  of  the  State  of  New  York,  to  be  used  in  the  investiga- 
tion of  a  claim  against  the  United  States,  for  a  violation  of  his  mail 
contract  with  the  Post  Office  Department,  and  now  pending  in  the 
Court  of  Claims  of  the  United  States,  in  the  name  of  the  said  Thomas 
C.  Nye.     The  adverse  party  did  not  attend,  and  did  not  object. 

R.  J.  HILTON, 
Commissioner  of  the  Court  of  Claims  of  United  States, 

at  Albany,  New  York. 

Fees  of  witness,  1  day's  attendance,  $1  50.  Travel  to  and  from 
Albany  to  Cohoes  village,  20  miles,  $1.  Commissioner's  fees  for 
taking  and  certifying  deposition,  oaths,  certificate,  &c.,  $4  60. 
Postage  on  return,  (estimate,)  6  cents.     Total,  $7  16. 
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TdoMAS  C.  Nye  vs.  The  United  States  op  Amebic  a. 

State  op  New  Yobk,  ) 

City  and  Cowniy  cf  New  York,  )     * 

Be  it  remembered  that  on  this  fourteenth  day  of  June,  A.  D.  1856,  at 
three  o'clock  of  that  day,  p.  m.,  personally  appeared  before  me,  Theo- 
dore Bailey  Myers,  of  the  city  of  New  York,  a  commissioner  of  the 
Court  of  Claims,  the  above  named  claimant,  and  D.  John  Baker,  esq., 
his  solicitor,  for  the  purpose  of  taking  the  examination  and  testimony 
of  Morgan  L.  Harris,  a  witness  on  the  behalf  of  the  above  named 
claimant  in  the  above  entitled  cause  or  matter  of  controversy  now 
depending  in  the  said  Court  of  Claims,  upon  the  interrogatories  and 
cross-interrogatories  duly  settled  and  filed  with  the  clerk  of  said  court, 
a  certified  copy  whereof  is  hereto  annexed;  and  the  above  named 
Morgan  L.  Harris,  a  resident  of  the  city  of  New  York,  a  witness  pro- 
duced on  behalf  of  the  above  named  claimant,  being  by  me  first  duly 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
relative  to  the  above  entitled  cause,  the  questions  contained  in  the 
within  depositions  were  written  down  by  the  commissioner  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  pres- 
ence of  the  commissioner  as  his  answer  thereto  as  follows: 

First  interrogatory.  What  is  your  name,  age,  occupation,  and  place 
of  residence  for  the  last  year? 

Answer.  My  name  is  Morgan  L.  Harris;  I  reside  at  No.  12  and  14 
College  Place,  New  York;  keep  the  Clermont  House;  have  done  so 
for  one  year. 
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Second  interrogatory.  Are  you  acquainted  with  the  nature  and 
character  of  the  claim  made  by  said  Thomas  C.  Nye  against  the  Uni- 
ted States,  which  is  the  subject  of  the  present  inquiry;  and  if  so,  have 
you  any  interest,  either  direct  or  indirect,  in  the  said  claim? 

Answer.  I  am  familiar  with  the  character  and  facts  of  the  claim 
made  by  said  Thomas  C.  Nye  against  the  United  States;  I  know  the 
nature  of  the  claim,  but  have  no  interest  therein,  either  direct  or  in- 
direct. 

Third  interrogatory.  Are  you  related,  if  so,  in  what  degree,  to  the 
claimant  ? 

Answer.  There  is  no  relationship  or  connexion  between  the  claim- 
ant and  myself. 

Fourth  interrogatory.  Where  was  your  place  of  residence,  and 
what  was  your  occupation  in  the  year  1846;  and  how  long  previous  to 
said  year  had  you  been  engaged  in  such  occupation  ? 

Answer.  I  resided  at  Ganajoharie,  Montgomery  county.  New  York, 
in  1845;  I  was  keeping  public  house,  and  pretty  heavily  engaged  in 
staging  and  livery  business;  I  had  mail  contracts  previous  to  and  up 
to  that  time;  one  from  Canajoharie  to  Leboharie  Court-house,  and  one 
from  there  to  Durham,  Greene  county. 

Fifth  interrogatory.  In  what  business  was  Thomas  G.  Nye,  the 
claimant,  engaged  in  1845  and  previous  thereto? 

Answer.  He  was  an  extensive  stage  proprietor,  and  largely  en- 
gaged in  the  transportation  of  the  United  States  mails  and  of  passen- 
gers and  their  baggage  upon  several  mail  routes  in  the  State  of  New 
York. 

Sixth  interrogatory.  Upon  what  post  routes  in  the  year  1845  did 
the  claimant  transport  the  United  States  mails  ?  State  fully  and  par- 
ticularly. 

Answer.  Upon  the  post  route  extending  from  Albany  to  Syracuse, 
by  the  way  of  Cherry  Valley;  upon  the  route  between  Utica  and 
Ithaca;  on  that  between  Utica  and  Binghampton;  the  route  between 
Canastota  and  Hamilton;  that  from  De  Ruyter  to  Gooperstown;  and 
that  from  Gooperstown  to  Ganajoharie,  via  Gherry  Valley,  all  in  the 
State  of  New  York,  as  I  was  informed  and  believe. 

Seventh  interrogatory.  At  what  time  did  the  said  claimant,  in  the 
year  1845,  cease  to  transport  the  mails  on  said  post  routes? 

Answer.  On  or  about  the  first  day  of  July,  1845.  I  think  on  the 
first. 

Eighth  interrogatory.  In  the  said  year  1845,  and  before  he  ceased 
to  transport  said  mails,  what  stf^e  property  did  the  claimant  have 
on  hand  7    State  fully  and  in  detail,  item  by  item. 

Answer.  The  claimant  had  a  large  stock  of  stage  property,  con- 
sisting in  part  of  coaches,  carriages,  sleighs,  horses,  wagons,  and 
harness,  being  the  usual  appliances  of  a  large  stage  proprietor,  and 
the  full  equipment  necessary  for  his  business.  I  cannot  now  particu- 
larly designate  the  items  or  specify  them. 

Ninth  interrogatory.  Was  the  stage  property  which  claimant  had 
on  band  in  said  year  used  for  the  purpose  of  transporting  said  mails? 


44  THOMAS  C.  KTi; 

Answer.  Yes,  it  was  so  used.  It  was  a  kind  of  property  indis- 
pensable to  the  carrying  on  the  business. 

Tenth  interrogatory.  Are  you  acquainted  with  the  value  of  said 
stage  property;  and  if  so,  what  was  the  value  of  the  same  at  the 
time  the  claimant  ceased  to  transport  said  mails  ?  State  fully  and  in 
detail  as  it  respects  each  item  of  said  stage  property. 

Answer.  I  am  not  now  able  to  go  into  detail  as  to  the  value  of  the 
stage  property  owned  by  the  claimant  at  the  time  he  ceased  to  trans- 
port the  mails.  Any  statements  of  its  value,  or  of  any  part,  therefore, 
would  be  an  estimate,  and  not  based  on  certain  knowledge. 

Eleventh  interrogatory.  Do  you  know  what  disposition  was  made 
by  claimant  of  said  stage  property  after  he  ceased  to  transport  said 
mails?  If  so,  state  fully  and  particularly  what  became  of  said  property. 
If  any  part  was  sold  by  claimant,  state  the  prices  at  whioh  the  same 
were  sold. 

Answer.  The  claimant  had  the  stage  property  alluded  to  on  hand 
after  he  lost  the  mail  contract.  I  do  not  know  what  he  did  with  it* 
I  do  not  know  of  his  selling  or  disposing  of  it. 

Twelfth  interrogatory.  What  other  property,  either  in  the  nature 
of  fixtures  or  otherwise,  appertaining  and  necessary  for  use  in  and 
about  the  business  of  transporting  said  mails,  did  the  said  claimant 
possess  at  the  period  above  referred  to?  State  fnUy  and  particularly, 
together  with  the  value  thereof,  item  by  item,  and  also  what  use  or 
disposition  was  made  by  the  claimant  of  said  fixtures,  and  what  was 
the  depreciation,  if  any,  in  the  value  of  the  same,  by  reason  of  not 
being  used  for  the  purpose  of  transporting  said  mails. 

Answer.  I  do  not  know  what  other  property  or  fixtures  he  had,  but 
presume  he  had  all  that  was  necessary  to  carry  on  the  business.  It 
was  usual  for  the  stage  proprietors  to  have  barns,  sheds,  shops,  &c., 
at  the  places  where  they  stabled. 

Thirteenth  interrogatory.  Is  the  stock  and  vehicles  for  running  on 
post  roads  valuable  for  any  other  purpose,  and  if  so,  for  what  pur- 
pose? 

Answer.  They  depreciate  very  rapidly,  are  generally  very  unsala- 
ble, and,  in  most  cases,  of  little  value.  It  is  very  difficult  to  dispose 
of  that  class  of  property. 

Fourteenth  interrogatory.  What  is  the  depreciation  in  value  of  any 
of  said  stage  property  when  put  to  other  uses?    How  much  per  cent? 

Answer.  I  should  put  the  depreciation  at  at  least  seventy-five  per 
cent.  This  depreciation  is  always  considered  by  parties  engaging  in 
the  businobS  of  staging,  and  forms  a  large  sink  hole  for  profits.  The 
wear  and  tear  is  so  great  that  property  that  served  the  purpose  of 
carrying  on  the  business  very  well  if  sold  is  of  little  or  no  value  com- 
pared to  its  costs  or  to  its  value  for  service,  as  it  is  not  suited  to 
other  purposes,  and  can  rarely  be  disposed  of  at  all,  particularly 
coaches.  I  sold  my  own  stage  property  at  auction  last  year  at  a  de- 
preciation of  from  seventy-five  to  eighty  per  cent. 

Fifteenth  interrogatory.  Do  you  know  any  other  matter  or  thing 
relative  to  the  claim  in  question?  If  so,  state  the  same  fully  as  if 
you  had  been  particularly  interrogated  thereto. 
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Answer.  Nothing,  except  that  I  speak  of  the  staging  business  from 
actual  experience,  having  been  long  engaged  in  it,  and  know  the  loss 
sustained  by  being  thrown  out  of  occupation  with  a  large  stock  like 
the  claimant's  on  hand  was  a  serious  hardship  and  loss  to  him. 

M.  L.  HARRIS. 

Sabscribed  and  sworn  to  before  me,  this  14th  day  of  June,  A.  D. 
1856,  by  the  said  M.  L.  Harris. 

T.  BAILEY  MYERS, 
ComrniBsumer  for  United  States  Court  of  Claims, 

First  cross-interrogatory.  What  were  your  means  of  information  as 
to  the  property  possessed  by  Nye  ? 

Answer.  I  was  frequently  over  his  routes,  in  his  stables  or  barns; 
have   conversed  with  him  frequently  in  reference  to  his  property; 
have  ran  in  connexion  with  him  for  a  time,  that  is,  connecting  routes, 
and  possessed  that  knowledge  and  information  that  one  acquires  of 
his  neighbor's  business  when  similar  to  his  own. 

Second  cross-interrogatory.  When  you  speak  of  his  ownership  of 
property,  and  the  value  of  it,  do  you  speak  of  his  interest  in  it  only, 
or  die  value  of  that  interest? 

Answer.  I  speak  of  him  as  being  the  sole  owner  and  proprietor  of 
the  stage  property  alluded  to;  I  never  heard  of  any  other  interest  in 
it  than  his;  I  considered  him  the  sole  owner  and  proprietor  of  that 
property. 

Third  cross-interrogatory.  So  also  of  the  losses  sustained  in  the 
property,  do  you  estimate  the  Ipsses  on  his  interest,  or  the  losses 
on  the  whole  property  ? 

Answer.  I  speak  of  the  property  as  his  solely,  and  of  the  losses  as  his 
losses  on  his  property,  used  by  him  in  the  transportation  of  mails  on 
the  routes  I  have  named  in  my  direct  examination. 

Fonrth  cross-interrogatory.  If  you  know  what  Nye's  interest  was 
in  the  property,  or  any  part  of  it,  state  it  particularly,  and  also  who 
were  the  other  ownerA  or  partners,  and  the  extent  of  their  several 
interests  ? 

Answer.  He  (Nye)  was,  as  I  believe  and  always  heard,  the  sole 
owner  of  the  entire  property  alluded  to — I  knew  him  as  such;  if  he 
had  partners  I  was  ignorant  of  it,  and  cannot  state  their  names. 

Fifth  cross-interrogatory.  Do  you  know  of  any  actual  sales  of  the 
property;  if  so,  to  whom  was  it  sold?  State,  if  you  know,  the  actual 
cost  of  the  same  property. 

Answer.  I  know  of  no  actual  sales  of  the  property,  or  the  actual 
cost  of  the  same. 

Sixth  cross-intertogatory.  Did  Nye  and  his  associates  keep  books 
in  which  the  purchases  and  sales  of  the  stock  in  question  were  en- 
tered 7    If  so,  what  has  become  of  said  books  ? 

Answer.  I  had  no  knowledge  of  what  books  Mr.  Nye  kept,  and,  as 
I  have  answered,  had  no  knowledge  of  any  associates.  If  he  kept 
such  books  containing  entries  of  purchase  and  sale,  I  do  not  know 
where  they  are,  and  have  never  had  them  in  my  possession. 

Seventh  cross-interrogatory.  Is  it  not  usual  for  persons  in  such 
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business  to  keep  books  or  to  make  some  contemporaneous  memoranda  of 
such  transactions  ?    If  so,  were  any  kept  of  them  ?    If  not,  why  not  ? 

Answer.  Stage  proprietors  do  not  usually  keep  regular  books  of 
account  when  running;  also,  as  to  purchases  or  sales  of  stock  or  ap- 
pendages; I  never  did.  If  I  bought  a  horse  or  a  coach  I  made  no 
entry,  only  keeping  accounts  of  receipts  from  passengers.  This  was 
the  usual  mode  when  there  were  not  partnership  accounts  and  separate 
interests. 

Eighth  cross-interrogatory.  If  you  give  in  estimates  on  your  ex- 
amination in  chief,  state  the  basis  of  such  estimates,  that  is,  the 
reasons  on  which  you  found  them. 

Answer.  My  estimates  are  founded  on  my  experience,  and  that  ex- 
perience was  derived  in  pursuing  a  similar  business  for  many  years. 

MORGAN  L.  HARRIS. 

Subscribed  and  sworn  to  before  me,  on  the  said  14th  day  of  June, 
A.  D.  1856,  by  the  said  Morgan  L.  Harris. 

T.  BAILEY  MYERS, 
Ciymmiasioner  of  United  State$  Court  </  Claims, 

And  I,  the  said  commissioner,  do  further  certify  that  the  said  inter- 
rogatories and  cross-interrogatories  were  duly  filed  with  the  clerk  of 
this  court. 

In  witness  whereof,  I  have  set  mv  hand  to  this  certificate,  at  the 
city  of  New  York,  on  the  day  and  m  the  year  first  above  written. 

T.  BAILEY  MYERS, 
Commissioner  of  the  Court  of  Claims 
of  the  UnUed  States^  cat  New  York. 

Pees  of  witness,  %\  50;  commissioner's  fees  for  taking  and  certify- 
ing deposition,  $4  60;  postage,  12  cents;  total,  $6  22. 

District  op  Columbia,  ) 
Washington  County ^     )  **' 

On  this  29th  day  of  December,  A.  D.  1856,  personaUy  came  John 
E.  Reeside,  the  witness  within  named,  and,  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner  and  proposed  by  him  to  the  witness;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  of  John  E.  Reeside,  taken  at  the  request  of  Thomas 
C.  Nye,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States  now  pending  in  the  Court  of  Claims,  in  the  name  of  Thomas 
C.  Nye  vs.  The  United  States. 

The  adverse  party  was  not  notified,  it  being  understood  that  notice 
was  waived,  and  did  not  attend. 

A.  AUSTIN  SMITH,  Commissioner. 

Commissioner's  fees,  $6  90 

Witness'  fees,  1  25 
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The  deposition  of  John  E.  Beeside,  taken  at  the  request  of  Thomas 
C.  Nye,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States  now  pending  in  the  Court  of  Claims,  in  the  name  of 
Thomas  C.  Nye  vs.  The  United  States. 

General  interrogatory  by  the  commissioner.    What  is  your  name, 
occupation,  age,  and  where  you  resided  for  the  past  year?    Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry,  and  are  you  in  any  degree  related  to  the  claimant  ? 

Answer.  My  name  is  John  E.  Reeside;  a  mail  contractor;  about 
thirty-aeven  years  of  age,  and  have  resided  in  Georgetown,  in  the 
District  of  Columbia,  for  the  last  seven  years.  I  am  not  interested 
in  this  claim,  and  am  not  related  to  the  claimant. 

First  interrogatory  by  solicitor  of  the  claimant.  What  opportunities 
have  you  had  to  become  acquainted  with  the  business  of  carrying  the 
mails  in  stage  coaches  ? 

Answer.  This  has  been  the  business  of  my  life;  from  the  age  of 
thirteen  years  to  my  majority,  in  managing  for  my  father,  and  since 
then  on  my  own  account. 

Second  interrogatory.  State  what,  in  your  judgment,  would  be  the 
depreciation  in  value  of  stage  property,  coaches,  horses,  harness,  and 
fixtures,  if  the  same  should  be  thrown  out  of  its  intended  employ- 
ment  and  forced  to  find  other  uses. 

Answer.  On  horses,  the  depreciation  would  be  not  less  than  60  per 
cent.,  and  from  that  to  75  per  cent.;  on  coaches  and  harness,  not  less 
than  75  per  cent.  My  experience  has  shown  the  depreciation  to  be 
greater.     The  same  is  the  case  with  sleighs  and  wagons. 

Third  interrogatory.  Please  explain  the  cause  of  this  great  depre- 
ciation in  st^e  property  when  diverted  from  its  intended  use. 

Answer.  As  to  horses,  the  use  of  them  at  rapid  speed,  with  heavy 
loads,  causes  them  to  become  stifi*  and  sore,  their  feet  to  give  out; 
and  those  same  horses  sold  with  the  harness  on  hooked  to  a  coach,  as 
it  is  usual  for  a  contractor  purchasing  from  another  contractor  to  ride 
behind  the  team  hitched  up,  would  sell  for  a  price  far  exceeding  that 
they  would  bring  if  led  out  of  the  stable  by  a  halter.  Their  service 
in  stage  coaches  induces  habits  which  render  them  unfit  and  unsafe 
for  other  service,  while  they  continue  to  be  very  efficient  as  stage 
horses ;  so  much  so  that  the  timidity  of  people  to  purchase  stage 
horses  has  become  proverbial — I  mean  purchases  for  any  other  use. 
As  to  coaches,  sleighs,  wagons,  and  harness,  they  are  worth  very 
little  for  any  other  purpose.  I  have  frequently  had  coaches  on  hand 
for  a  year  before  I  could  sell  them  for  one-fourth  of  their  value  for 
any  other  purpose.  I  have  frequently  sold  a  set  of  harness  for  four 
horses  at  from  $12  to  $15  which  cost  from  $50  to  $75. 

Fourth  interrogatory.  Do  you  know  the  witnesses,  James  Upperman, 
John  L.  Whaley,  and  Wesley  McNeir  ?  If  yea,  state  what  opportu- 
nities they  have  to  know  the  value  of  stage  property  and  the  depre- 
ciation when  diverted  to  other  uses. 

Answer.  I  have  known  John  L.  Whaley  as  an  omnibus  driver  for 
the  last  six  years ;  never  knew  him^as  a  stage  man.     James  Upper- 
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man  drove  omnibus  for  me  in  this  city.  I  never  knew  him  as  a  stage 
driver  on  a  mail  route.  I  have  known  him  about  ten  or  twelve  years, 
and  always  as  an  omnibus  driver,  in  Philadelphia^  before  he  came 
here.  Wesley  McNeir  was  an  hostler  in  my  stable  in  Q-eorgetown. 
I  have  since  seen  him  driving  an  omnibus  for  Vanderwerken.  I  never 
knew  him  to  drive  a  stage  or  four  horses.  I  do  not  think  these  men 
competent  to  judge  of  the  value  of  stage  property,  being  inexpe- 
rienced in  this  business,  as  far  as  I  know  of  them. 

Fifth  interrogatory.  Is  it  or  is  it  not  customary,  when  two  or  more 
parties  take  a  mail  contract  jointly,  for  each  party  to  select  some 
portion  of  the  road  and  stock  it,  and  run  separately  over  their  re- 
spective portions  of  the  route? 

Answer.  It  is  usual  to  do  so.  The  passenger  fare  on  through  and 
way  passengers,  together  with  the  mail  pay,  is  divided  among  the 
parties  at  pro  rata  per  mile,  according  to  the  number  of  miles  run 
by  each.  It  is  sometimes  agreed  that  the  way  fare  received  on  each 
division  of  the  route  shall  be  retained  by  the  party  running  the  same, 
and  the  through  fare  and  mail  pay  is  only  divided  among  the  parties. 

General  interrogatory  by  commissioner.  Do  you  know  of  any  other 
matter  material  to  the  claim  in  question  ? 

Answer.  I  do  not,  except  that  the  keeping  of  a  large  number  of 
horses,  at  an  average  cost  of  about  forty  cents  per  day  each,  without 
employment  for  them,  renders  it  exceedingly  expensive  and  onerous, 
and  induces  the  proprietor  to  sell  at  a  sacrifice. 

J.  E.  BEESIDE. 

Witness:  A.  Austin  Smith,  Commissuynjer. 

December  29,  1856. 


District  of  Columbia,  )  ^^ 

V   MM 

Washington  County,     ) 

On  this  18th  day  of  December,  A.  D.  1856,  personally  came  John 
L.  Whaley  and  James  Upperman,  the  witnesses  within  named,  and, 
after  having  been  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  questions  contained  in  the  within  deposi* 
tions  were  written  down  by  the  commissioner  and  then  proposed  by 
him  to  each  of  the  witnesses;  and  their  several  and  respective  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of 
the  several  witnesses,  who  each  subscribed  his  respective  deposition 
in  the  presence  of  the  commissioner. 

The  depositions  of  John  L.  Whaley  and  James  Upperman,  taken  at 
the  request  of  the  United  States,  to  be  used  in  the  investigation 
of    a  claim  against  the    United  States   now  pending  in  the  Court 
of  Claims,  in  the  name  of  Thomas  C.  Nye  ve.  United  States. 
Notice  waived,  neither  party  present. 

A.  AUSTIN  SMITH, 

Commi89iomer. 

Witness'  fees 12  60 

Commissioner's  fees 6  62 
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Deposition  of  John  L.  Whaley,  taken  at  the  request  of  the  United 
States,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,,  now  pending  in  the  Court  of  Claims,  in  the  name  of  Thomas 
C.  Nve  vs.  The  United  States. 

Greueral  interrogatory  by  the  commissioner: 

What  is  your  name,  occupation,  age,  place  of  residence  now  and 
for  the  past  year.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ;  and  are  you  in  any  degree  re- 
lated to  the  claimant  ? 

Answer.  My  name  is  John  L.  Whaley,  a  stage  driver  by  occupa- 
tion, aged  fifty-two  years,  and  am  now,  and  have  been,  b,  resident  of 
Washington  city  for  the  past  year.  I  have  no  interest,  direct  or  indi- 
rect, in  the  claim  which  is  the  subject  of  inquiry,  and  do  not  know 
the  claimant. 

Interrogatories  by  the  United  States  Solicitor: 

First  interrogatory.  Are  you  acquainted  w^ith  stage  property,  and  if 
<o,  what  have  been  your  means  of  knowledge  ? 

Answer.  I  am  acquainted  with  stage  property  of  all  kinds,  and 
have  derived  my  knowledge  by  having  been  engaged  in  staging  and 
hacking  for  the  past  thirty  years. 

Second  interrogatory.    What  would  be  the  probable  depreciation  of 
stage  property  when  suddenly  diverted  from  the  purposes  of  staging  ? 

Answer.  If  a  road  be  thoroughly  stocked  with  everything  apper- 
taining to  a  stage  route,  and  the  use  of  the  property  be  suddenly 
stopped  or  diverted,  the  depreciation  on  the  whole  stock  would  be 
about  26  per  cent. 

Third  interrogatory.  State  particularly  the  depreciation  upon  horses, 
harness,  stages  or  coaches,  and  other  vehicles  in  said  business,  and 
also  the  depreciation  on  other  property,  such  as  coach  shops,  harness 
:5hop8,  blacksmith  shops,  stables,  &c.,  connected  with  the  running  of 
stages  ? 

Answer.  The  depreciation  I  have  stated  to  be  about  25  per  cent, 
on  the  whole  :  this  I  state  from  my  experience.  I  cannot  state  par- 
ticularly what  would  be  the  amount  of  depreciation  on  the  different 
articles  mentioned. 

Fonrth  interrogatory.  What  would  be  the  depreciation  of  such  prop- 
»? rty  as  referred  to  if  put  to  other  uses  ? 

Answer.  I  cannot  answer  this  question  without  knowing  to  what 
use  the  property  might  be  put  to  ;  for  it  might  be  profitable,  and  it 
might  not  be. 

General  interrogatory  by  commissioner: 

Do  you  know  of  any  other  matter  relative  to  the  claim  in  question  ? 
Answer.   I  do  not. 

JOHN  L.  WHALEY. 
In  presence  of — 

A.  A.  Smfth,  Commissioner, 
December  18,  1856. 

Rep.  C.  C.  m 4 
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Deposition  of  James  Upperman,  taken  at  the  request  of  the  United 
States,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims,  in  the  name  of  Thomas 

C.  Nye  vs.  The  United  States. 

The  witness,  James  Upperman,  having  had  proposed  to  him  the 
same  interrogatories  as  were  proposed  to  the  witness  John  L.  Whaley, 
made  part  of  the  return  hereof,  answers  and  says  as  follows  to — 

General  interrogatory  by  commissioner.  My  name  is  James  Upper- 
man.  I  am  now  a  keeper  of  a  gate  at  the  Capitol ;  aged  thirty-nine 
years  ;  reside  now  in  the  city  of  Washington,  and  have  been  a  resi- 
dent of  the  same  place  for  four  years  past.  I  have  no  interest,  direct 
or  indirect,  in  the  claim  in  question  ;  am  not  acquainted  with  the 
claimant,  and  riot  in  any  way  related  to  him. 

To  the  first  interrogatory  by  United  States  Solicitor:  Answer.  I 
am  acquainted  with  stage  property.  I  was  mail  agent  and  mail  car- 
rier on  an  express  horse  route  in  North  Carolina  for  two  years  and 
upw^ards  in  the  employ  of  Messrs.  King  &  Williams.  I  drove  a  stage 
for  two  or  three  months  on  an  adjoining  route,  and  I  was  in  the  em- 
ploy of  G.  Vanderwerken,  proprietor  of  an  omnibus  line  between 
Georgetown  and  Washington,  for  four  years,  three  years  of  which 
time  I  was  agent,  having  charge  of  the  stock  and  coaches,  and  one 
year  I  was  a  driver. 

To  the  second  interrogatory:  Answer.  Including  all  kinds  of  stage 
property,  horses,  coaches,  harness,  &c.,  the  depreciation  would  be 
about  twenty  per  cent,  if  the  same  were  diverted  from  their  use 
suddenly. 

To  the  third  interrogatory  he  answers :  I  cannot  state  the  depre- 
ciation on  the  articles  enumerated  separately.  My  answer  to  the 
foregoing  interrogatory  is  all  I  can  say. 

To  the  fourth  interrogatory  he  answers :  I  do  not  know. 

To  the  last  general  interrogatory  by  commissioner  he  answers  :  I 
do  not  know  of  anv  other  matter. 

JAMES  UPPERMAN. 

In  presence  of — 

A.  A.  Smith,  Commissianer. 

December  18,  1856. 


District  of  Columbia,  Washington  County ^  as. 

On  this  19th  day  of  December,  A.  D.  1856,  personally  came  Wil- 
liam Wesley  McNeir,  the  witness  within  named,  and  after  having 
been  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner  and  then  proposed  by  him  to  the  witness, 
and  the  answers  thereto  were  written  down  by  the  commissioner  in 
the  presence  of  the  commissioner,  who  then  subscribed  the  depo- 
sition in  the  presence  of  the  commissioner. 
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The  deposition  of  William  Wesley  McNeir,  taken  at  the  request  of 
the  United  States,  to  be  used  in  the  investigation  of  a  claim  against 
the  United  States,  now  pending  in  the  Court  of  Claims,  in  the  name 
of  Thomas  C.  Nye  vs.  The  United  States. 

Notice  waived.     Adverse  party  present,  and  did  not  object. 

A.  AUSTIN  SMITH, 

Commi88ionefi\ 
Pees  of  w'itness,  $1  25;  commissioner's  fees,  $5  90. 

General  interrogatory  by  commissioner.  What  is  your  name,  occu- 
pation, and  age?  Where  have  you  resided  during  the  past  j^ear  .^ 
Have  you  any  interest,  direct  or  indirect,  in  the  claitn  which  is  the 
subject  of  inquiry,  and  are  you  in  any  degree  related  to  the  claimant? 

Answer.  My  name  is  William  Wesley  McNeir,  an  omniWs  driver 
by  occupation,  aged  thirty-five  years,  and  have  resided  during  the 
past  year  in  Georgetown,  District  of  Columbia.  I  have  no  interest 
iu  the  claim  in  question,  and  am  not  related  to  the  claimant. 

hiterrogatories  by  the  United  States  Solicitor  : 

First  interrogatory.  Are  you  acquainted  with  stage  property,  and 
if  5*0,  what  have  been  your  means  of  knowledge  ? 

Answer.  I  am  acquainted  with  stage  property,  and  have  been  in 
the  business  of  omnibus  staging  for  five  or  six  years. 

Second  interrogatory.  What  would  be  the  probable  depreciation 
of  stage  property  when  suddenly  diverted  from  the  purposes  of 
staging  ? 

Answer.  Including  all  stage  stock,  the  depreciation  w'ould  be  from 
twenty  to  twenty-five  per  cent. 

Third  interrogatory.  State  the  depreciation  particularly  upon  horses, 
harness,  stages,  or  coaches,  and  other  vehicles  in  said  business,  and 
also  the  depreciation  on  other  property,  such  as  coach  shops,  harness 
shops,  blacksmith  shops,  stables,  &c.,  connected  with  the  running  of 
stages  ? 

Answer.  About  ten  per  cent,  on  horses  and  harness,  and  on  coaches 
and  the  rest  of  the  stock  mentioned  about  twenty -five  per  cent. 

Fourth  interrogatory.  What  would  be  the  depreciation  of  such 
property  as  referred  to  if  put  to  other  uses  ? 

Answer.    I  cannot  say. 

General  interrogatory  by  commissioner.  State  whether  you  know 
of  any  other  matter  relative  to  the  claim  in  question  ? 

Answer.   I  do  not. 

bis 

WILLIAM  WESLEY  x  McNEIR. 

mark. 

Witness  : 

A.  A.  Smith,  Commissioner. 

December  19,  1856. 
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District  op  Columbia,  Washington  cotmty^  ss. 

On  this  30th  day  of  December,  A.  D.  1856,  personally  came  Gilbert 
Vanderwerken,  the  witness  within  named,  and  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  of  Gilbert  Vanderwerken,  taken  at  the  request  of  the 
United  States,  to  be  used  in  the  investigation  of  a  claim  against 
the  United  States,  in  the  name  of  Thomas  C.  Nye  vs.  The  United 
States. 

The  adverse  party  was  not  notified,  it  being  understood  that  notice 
was  waived,  and  did  not  attend. 

A.  AUSTIN  SMITH, 

Commissioner. 

Fees  of  witness,  $1  25;  commissioner's  fees,  $6  40. 


Deposition  of  Gilbert  Vanderwerken,  taken  at  the  request  of  the 
United  States,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
Thomas  C.  Nye  vs.  The  United  States. 

Interrogatory  by  the  commissioner.  What  is  your  name,  occupation, 
and  age,  and  where  have  you  resided  during  the  past  year  ?  Have 
you  any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject 
of  inquiry,  and  are  you  in  any  degree  related  to  the  claimant  ? 

Answer.  My  name  is  Gilbert  Vanderwerken,  a  coachmaker,  and 
proprietor  of  an  omnibus  line  between  Georgetown  and  the  Navy 
Yard  at  Washington  city,  aged  about  forty- six  years,  and  have  re- 
sided in  Georgetown  for  the  past  five  years;  I  am  not  interested  in 
the  claim  in  question,  and  do  not  know  the  claimant. 

Interrogatories  by  the  Solicitor  of  the  United  States : 

First  interrogatory.  Are  you  acquainted  with  stage  property,  and 
if  so,  what  have  been  your  means  of  knowledge  ? 

Answer.  I  have  been  engaged  in  the  building  of  stage  coaches  and 
omnibusses,  and  running  them  since  1835,  mid  am  acquainted  with 
that  kind  of  property. 

Second  interrogatory.  What  would  be  the  probable  depreciation  of 
stage  property  when  suddenly  diverted  from  the  purposes  of  staging? 

Answer.  If  stage  property  was  suddenly  diverted  from  its  intended 
use  in  the  fall  of  the  year,  I  think  the  depreciation  would  be  about 
forty  or  forty-five  per  cent.  If  this  diversion  was  made  in  the  spring, 
the  depreciation  would  bo  about  from  twenty -five  to  thirty-five  per 
cent. 
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Third  interrogatory.  State  the  depreciation  particularly  upon 
horses,  harness,  stages  or  coaches,  and  other  vehicles  in  said  business, 
and  also  the  depreciation  on  other  property,  such  as  coach  shops, 
harness  shops,  blacksmith  shops,  stables,  &c.,  connected  with  the 
running  of  stages. 

Answer.  On  horses  the  depreciation  would  be  the  highest;  in  the 
fall  of  the  year,  the  depreciation  would  be  as  great  as  fifty -five  per 
cent. ;  in  the  spring  of  the  year,  it  would  be  from  thirty  to  thirty -five 
per  cent.  On  coach  stock,  I  think  the  depreciation  would  be  about 
thirty  per  cent.,  and  on  harness  about  the  same.  On  coach,  harness 
and  blacksmith  shops,  and  stables  connected  with  a  line  in  running 
order,  I  think  the  depreciation  would  be  about  sixty  per  cent,  if 
suddenly  diverted  from  the  purposes  intended. 

Fourth  interrogatory.  What  would  be  the  depreciation  of  such 
property  as  referred  to  if  put  to  other  uses? 

Answer.  I  do  not  think  that  the  depreciation  would  be  much  less 
than  what  I  have  stated,  as  I  had  in  view  in  making  my  former  answers 
that  the  property  would  be  sold  for  other  uses. 

Interrogatory  by  the  commissioner.  Do  you  know  of  any  other 
matter  relative  to  this  claim? 

Answer.  I  do  not. 

G.  VANDERWBRKEN. 


Post  Office  Depabtmbnt, 

Contract  Office^  July  8,   1858. 

Sib  :  I  am  instructed  by  the  Postmaster  General  to  refer  you  for 
information  in  regard  to  the  case  of  Thomas  C.  Nye,  of  New  York, 
late  mail  contractor,  to  papers  which  accompanied  the  annual  report 
to  the  President  of  Postmaster  General  Johnson,  dated  December  1, 
1846  ;  being  copies  of  a  letter  addressed  to  him  by  sundry  contractors 
in  New  York  and  the  New  England  States,  of  the  date  of  April  12, 
1845,  and  his  reply  thereto,  dated  April  17,  1845.  A  copy  of  the 
circular  or  * '  supplementary  notice"  referred  to  in  these  papers,  of 
the  8th  March,  1845,  is  enclosed. 

Your  note  of  the  27th  ultimo  states  that  the  claim  of  Nye  is  for 
'*  breach  of  law  and  violation  of  contract.''  No  law  of  Congress  ever 
existed  requiring  successful  bidders  to  take  the  stock  of  their  prede- 
cessors ;  the  section  of  the  act  of  March  8,  1825,  (4th  volume  Stat,  at 
Large,  page  103,)  referred  to  in  the  petition,  having  no  bearing  on 
the  subject ;  but  there  was  a  regulation  of  the  department  to  that 
effect,  which  is  correctly  quoted  in  the  petition.  The  enforcement 
of  this  regulation  was  forbidden  by  the  18th  section  of  the  act  of 
March  3,  1845,  and  it  was  the  object  of  the  **  supplementary  notice' ' 
of  March  8  to  make  this  fact  known  to  all  concerned. 
Respectfully,  your  obedient  servant, 

WM.  H.  DUNDAS, 
Second  Assistant  Postmaster  Oenercd. 

M.  Blaib,  Esq., 

SolicUcr  Court  of  Claims  Washington^  D,   (7. 
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Post  Office  Department, 

January   29,  1857. 

Dear  Sir  :  In  reply  to  your  note  of  the  27th  instant,  enclosing  the  peti- 
tion of  Thomas  C.  Nye  to  the  Court  of  Claims,  I  beg  leave  to  say  that  the 
** regulation*'  13,  therein  quoted,  was,  as  stated  by  the  petitioner,  one 
of  the  **  notes''  attached  to  the  advertisement  inviting  proposals  for 
carrying  the  mail  in  New.  York  from  1841  to  1845,  and  had  been  in 
use  for  many  years  in  all  the  advertisements  for  mail  letting  through- 
out the  Union,  until  the  passage  of  the  act  of  Congress  of  March  3, 
1845,  containing  this  provision:  **  Nor  shall  any  new  contractor  here- 
after be  required  to  purchase  out  or  to  take  at  a  valuation  the  stock 
or  vehicles  of  any  previous  contractor  for  the  same  route;"  since 
which  time  it  has  been  omitted.  It  was  a  regulation  or  requirement 
of  the  department  only  and  founded  on  no  law  of  Congress.  In  the 
advertisement  of  the  New  York  routes  from  1845  to  1849,  the  regu- 
lation again  appears;  but  this  advertisement  bears  date  and  was  issued 
prior  to  the  passage  of  the  act  referred  to.  Bidders  were  informed 
of  the  passage  of  this  act  by  a  *' supplementary  notice,"  dated  March 
8,  1845,  and  extensively  circulated  throughout  the  State,  and  cor- 
respondence on  the  subject  took  place  between  Mr.  Nye  and  other 
contractors  and  Postmaster  General  Johnson,  which  was  communicated 
to  Congress  and  printed  with  the  annual  report  of  the  department, 
dated  December  1,  1845. 

I  am,  very  respectfully,  your  obedient  servant, 

JAMES   CAMPBELL. 

Hon.  George  P.  Scarburgh, 

Court  of  Claims^    Washington^  D.   (7. 


Post  Office  Department, 

December  30,  1856. 

Sir:  In  answer  to  your  inquiries  of  the  23d  instant  I  have  to  state 
that  the  following  individuals  were  the  successful  bidders,  at  the  let- 
tings  in  the  spring  of  1845,  for  the  routes  referred  to  by  the  petition 
of  Mr.  T.  C.  Nye,  viz: 

Route  1024,  (1025  old,)  Utica  to  Ithaca,  N.  Randall. 

Route  1025,  (1006  old,)  Utica  to  Binghamton,  C.  A.  Stevens  &  Co. 

Routes  983  and  997,  (995  old,)  De  Ruyter  to  Cherry  Valley,  L.  R. 
Hopson  for  the  part  to  Cooperstown,  R.  Rudd  for  the  residue. 

Routes  922  and  994,  (913  and  987  old,)  Albany  to  Syracuse,  George 
W.  White  for  the  part  to  Cherry  Valley,  W.  P.  Holdridge  for  the 
balance. 

Route  1022,  (1019  old,)  Hamilton  to  Canastota,  N.  Buckingham. 

None  of  these  parties  were  old  coach  contractors. 

By  the  13th  note  to  the  advertisement,  recited  in  Mr.  Nye's  peti- 
tion, it  will  be  seen  that  the  accepted  bidder  for  new  service  on  coach 
routes  was  not  required  to  buy  out  the  stock  of  a  previous  contractor, 
provided  he  had  the  necessary  stock  of  his  own.     It  often  happened 
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that  persons  not  engaged  in  carrying  the  mails  ran  accommodation  or 
opposition  stages  on  the  department's  routes.  Such  individuals,  be- 
comiog  the  successful  bidders  for  the  routes,  would  not,  of  course, 
be  required  to  purchase  the  stock  of  superseded  mail  contractors,  as 
they  possessed  sufficient  for  their  necessities  already. 

It  is  impossible,  therefore,  for  the  department  to  answer  positively, 
at  this  late  period,  the  query  of  the  Court  as  to  the  possession,  or  the 
contrary,  by  the  persons  who  superseded  Mr.  Nye  on  his  routes  in 
1845,  of  the  stock  and  other  property  necessary  for  the  performance 
of  their  contracts. 

Very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 
Postmaster  General 
S.  H.  Huntington,  Esq., 

Chi^  Clerk  of  the  Court  of  Claims, 


Post  Office  Contracts — Supplementary  Notice. 

A  part  of  the  19th  section  of  the  act  of  Congress  entitled  '*  An  act 
to  reduce  the  rates  of  postage,''  &c.,  approved  March  3,  1845,  is  in 
the  following  words  : 

^^  And  he  it  further  enacted^  That  it  shall  be  the  duty  of  the  Post- 
master General,  in  all  future  lettings  of  contracts  for  the  transporta- 
tion of  the  mails,  to  let  the  same,  in  every  case,  to  the  lowest  bidder, 
tendering  sufficient  guaranties  for  faithful  performance,  without  other 
reference  to  the  mode  of  such  transportation  than  may  be  necessary 
to  provide  for  the  due  celerity,  certainty  and  security  of  such  trans- 
portation; nor  shall  any  new  contractor  hereafter  be  required  to 
purchase  out,  or  take  at  a  valuation,  the  stock  or  vehicles  of  any 
previous  contractor  for  the  same  route.'' 

Bidders  for  contracts  under  the  advertisement,  now  in  course  of 
publication,  for  the  States  of  Maine,  New  Hampshire,  Vermont,  Mas- 
sachusetts, Rhode  Island,  Connecticut,  and  New  York,  are  hereby 
notified  that  the  contracts  will,  agreeably  to  the  foregoing  law,  be 
awarded  to  the  lowest  bidder  for  carrying  the  mail,  provided  he 
tenders  sufficient  guaranties  for  the  faithful  performance  of  the  service 
on  the  days  and  within  the  hours  specified  in  the  advertisement, 
without  other  reference  to  the  mode  of  transportation  than  may  be 
necessary  to  provide  for  the  due  celerity,  certainty,  and  security  of 
such  transportation;  and  that  accordingly  proposals  to  carry  the  mails 
in  a  mode  inferior  to  those  specified  for  the  routes  in  the  pending 
advertisement  will  be  considered,  provided  such  inferior  mode  shall 
give  the  speed  called  for  in  the  schedule,  and  shall  afibrd  due  protec- 
tion and  security  to  the  mails. 

Bidders  should  be  careful  to  furnish  adequate  guaranties,  and  will 
observe  the  form  of  guaranty  given  in  the  advertisement. 

The  13th  note  to  the  advertisement,  requiring  the  under  bidders  to 
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take  the  stock  oi'tho  present  contractors  in  certain  cases,  is,  in  pur- 
suance of  the  act  aforesaid,  hereby  abrogated. 

The  immediate  attention  of  all  disposed  to  bid  for  mail  contracts  is 
called  to  the  advertisement  issued  in  December  and  January  last, 
published  in  the  Madisonian;  and  for  the  State  of  Maine  in  the  Port- 
land American,  Augusta  Age,  and  Bangor  Democrat ;  for  NeAv 
Hampshire  in  the  Portsmouth  Gazette,  HilP  s  Patriot,  and  Haverhill 
Republican;  for  Vermont  in  the  Montpelier  Patriot,  Bennington  Ga- 
zette, and  Woodstock  Spirit  of  the  Age;  for  Massachusetts  in  the 
Boston  Post,  Boston  Times,  and  Worcester  Palladium;  for  Rhode 
Island  in  the  Providence  Gazette;  for  Connecticut  in  the  New  Haven 
Register,  and  Norwich  News ;  and  for  New  York  in  the  New  York 
Plebian,  Albany  Argus,  Plattsburgh  Republican,  Syracuse  Empire, 
•  State  Democrat,  Rochester  Advertiser,  Buffalo  Gazette,  and  Norwich 
Journal.  The  advertisement  will  be  found  also  in  pamphlet  form  at 
the  post  offices  at  the  ends  of  the  routes. 

The  last  day  for  receiving  bids  at  the  General  Post  Office  is  the 
15th  April,  1845,  at  9  o'clock,  a.  m. 

The  advertisement  states  the  number  of  trips  required  and  between 
what  hours  they  are  to  run.  These  are  to  be  conformed  to  in  the 
proposals;  but  the  proposer  will  be  allowed  to  bid  for  carrying  the 
mail  in  such  mode  as  he  chooses,  without  regard  to  the  conveyance 
specified  in  the  advertisement,  carefully  observing  that  he  is  to  con- 
vey it  in  the  time  set,  and  in  such  way  as  to  give  it  full  protection 
and  security. 

C.  JOHNSON, 

Postmastei*  General. 
Post  Office  Department,  March  8,  1845. 
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UNITED  STATES  COURT  OF  CLAIMS. 

Thomas  C.  Nye  vs.  The  United  States. 
Olaimant'a  Brief, 

The  1st  section  of  the  act  of  1825  (4  Stat,  at  Large,  102)  author- 
izes the  Postmaster  General  to  **  provide  for  the  carriage  of  the 
mails  on  all  post  roads  that  are  or  may  be  established  by  law,  and  as 
often  as  he,  having  regard  to  the  productiveness  thereof  and  other 
circumstances,  shall  think  proper.'^ 

These  very  general  and  comprehensive  powers  are  restrained  in 
only  two  particulars,  viz :  requiring  contracts  to  be  made  after  twelve 
weeks'  advertisement,  and  limiting  them  to  the  term  of  four  years. — 
(Sec.  10th,  same  act.)  The  last  section  of  the  act  repeals  all  prior 
laws. 

Under  this  broad  power,  the  "regulation"  quoted  in  the  petition 
was  established  by  the  department.  It  was  regularly  inserted  in  all 
the  advertisements,  even  down  to  that  of  December,  1844.  This  is 
not  disputed;  but  we  have  proved  it  by  the  production  of  the  books 
from  the  department,  containing  the  advertisements  for  a  series  of 
rears. 

The  Postmaster  General,  in  his  report  of  December  1st,  1845,  (1st 
vol.  Ex.  Doc,  Ist  sess.  29th  Cong.,  p.  852,)  recognizes  the  "regula- 
tion of  the  department  which  required  the  under  bidder,  in  certain 
cases,  to  take  the  stock  of  the  fonner  contractor.'' 

The  Solicitor,  who  has  access  to  the  department,  admits  that  the 
•* regulation''  was  established  and  acted  upon  down  to  the  passage 
of  the  act  of  1845.  He  disputes  only  the  operation  and  effect  claimed 
for  it. 

The  "regulations"  of  the  departments,  when  not  contrary  to  law, 
are  themselves  laws.  They  are  recognized  as  such  in  the  act  which 
establishes  this  honorable  Court,  and  in  the  very  section  which  defines 
its  jurisdiction. — (10  Stat.,  612.) 

This  regulation  or  law  of  the  department  enters  into  and  forms 
part  of  the  contract.  It  was  evidently  so  intended.  The  bidder  takes 
the  contract  subject  to  the  obligation,  under  proper  circumstances, 
to  buy  the  stock  of  his  predecessor,  and  with  the  right  to  claim  the 
same  advantage  from  his  successor.  If  the  rule  had  not  this  double 
operation,  it  was  most  unwise  and  pernicious  in  its  effects  upon  the 
interests  of  the  government.  For,  if  it  was  designed  only  to  force 
the  new  contractor  to  buy  old  stock  at  valuation,  without  reference  to 
a  similar  right  at  the  end  of  his  term,  then  its  only  influence  would 
have  been  to  increase  the  amount  of  his  bid  and  enhance  the  cost  of 
mail  transportation,  without  any  advantage  whatever  to  the  govern- 
ment. On  the  other  hand,  if  the  rule  was  designed  to  operate  both 
at  the  beginning  and  the  end  of  the  term,  it  was  judicious  and  bene- 
ficial to  the  interests  of  the  department.  This  latter  is  the  only  ra- 
tional construction  which  can  be  put  upon  the  regulation. 
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The  requirement  would  never  have  been  made  at  any  of  the  let- 
tings  if  the  department  had  not  been  bound  by  the  pledge  of  its  good 
faith  given  to  every  contractor  who  made  his  bid  under  the  regula- 
tion. It  was  for  the  benefit  of  the  old  contractor;  it  was  always  a 
burden  and  a  disadvantage  to  the  new  contractor,  unless  he  too 
should  have  the  right  to  claim  its  benefit  at  the  end  of  his  term. 

It  is  obvious  that  the  right  arising  from  the  regulation  was  a  ma- 
terial considei'ation  in  the  mind  of  the  contractor  when  he  made  his 
offer.  When  he  agreed  to  be  liable  to  take  the  stock  of  the  old  con- 
tractor, he  must  have  estimated  the  value  to  himself  of  a  similar 
liability  on  the  part  of  his  successor.  It  is  evident,  if  he  had  omitted 
this  latter  consideration,  his  bid  would  have  been  different.  A  con- 
sideration for  this  pledge  on  the  part  of  the  government  is  therefore 
necessarily  involved  in  the  transaction. 

In  what  manner  and  to  what  extent,  usages  or  customs,  and  law^s, 
enter  into  and  control  the  terms  of  written  contracts  without  being 
specially  stated  in  them,  may  be  seen  in  the  following  authorities: 
Dorsey  v«.  Eagle,  7  Harr.  and  Gill,  321;  Stultz  vs.  Dickey,  6  Binn, 
285;  Carson  v;.  Blaze,  2  ibid,  187;  Van  Ness  vs.  Pacard,  2  Pet.  137; 
Hutton  vs.  Warren,  Ist  M.  &  W.  466;  Boorman  vs.  Johnson,  12 
Wend.  574;  Renner  vs.  Bank  of  Columbia,  9  Wheat.  581,  '84,  '85; 
4Phill.  on  Ev.,  C.  &  H.'s  notes,  1409  and  1456;  Story's  Con.  of 
Laws,  225,  '6,  '7.  If  such  be  the  force  of  a  mere  usage  or  custom, 
much  greater  would  be  that  of  a  departmental  regulation,  having  all 
the  authority  of  law. 

It  has  been  suggested  that  the  regulation  might  have  the  effect  of 
extending  the  contract  beyond  the  term  of  four  years.  But  this  view 
cannot  be  correct.  The  old  contract  ends  at  the  moment  when  the 
new  one  begins.  The  regulation  itself  requires  the  new  contractor  to 
give  the  old  one  ^^  early  notice  of  Ids  intention  to  take  or  not  to  taJce 
his  stock."  The  evident  object  was  to  secure  the  unbroken  continu- 
ance of  the  service  by  such  timely  arrangements  as  were  necessary 
for  that  purpose.  The  arrangement  did  not  extend  the  contract  one 
moment  beyond  its  legitimate  term.  As  soon  as  the  new  contract 
was  made,  the  regulation  became  attached,  and  executed  itself  at  the 
end  of  the  new  term.  It  was  a  permanent  subsisting  rule  or  la\v, 
operating  upon  and  controlling  the  several  contracts  when  respect- 
ively made;  but  the  contracts  themselves  did  not  partake  of  the 
permanence  of  the  rule,  or  derive  from  it  any  extension  whatever 
beyond  their  stipulated  terms. 

It  is  also  objected  that  the  old  contractor  was  not  compelled  to  sell 
to  the  new  contractor,  while  the  latter  was  bound  to  buy  or  forfeit 
his  bid  ;  and  therefore,  it  is  said,  there  w-as  no  mutuality.  This 
view  is  based  upon  the  misapprehension  that  the  obligation  was  be- 
tween the  old  and  the  new  contractor,  whereas  it  was  only  between 
the  government  and  the  respective  contractors.  The  government 
pledged  itself  to  the  old  contractor  to  give  him  the  option  at  the  end 
of  his  term  to  sell  or  not  to  sell  his  stock  at  a  fair  valuation  to  the 
new  contractor  ;  and  at  the  same  time,  it  also  pledged  itself  to  force 
the  new  contractor  to  abide  by  the  choice  of  the  old  one  in  this  par- 
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ticular,  upon  pain  of  losing  his  contract  and  having  it  transferred  to 
the  other.  This  option  or  privilege,  of  selling  or  not  selling,  was 
valuable  to  the  old  contractor.  It  is  this  valuable  privilege  of  .which 
the  claimant  was  deprived  by  the  act  of  1845,  and  for  the  loss  of 
which  he  now  claims  damages.  Nothing  can  be  more  clear  than  the 
mutuality,  materiality,  and  controlling  character  of  this  positive  stipu- 
lation between  the  government  and  the  old  contractor.  It  was  an 
inducement  held  out  by  the  government  of  its  own  accord,  enacted 
into  a  law  of  the  department,  and  embodied  in  all  its  advertisements, 
for  the  express  purpose  of  operating  upon  the  bids  of  contractors. 
To  say  it  had  not  this  eflFect  would  be  to  stultify  the  department,  as 
well  as  to  repudiate  its  plighted  faith. 

The  act  of  March  3,  1845,  inaugurated  a  new  policy.  It  pro- 
hibited the  Postmaster  General  from  **having  regard  to  the  other 
circumstances''  which,  by  the  act  of  1825,  he  was  required  to  consider 
in  providing  for  the  carriage  of  the  mails.  He  was  forbidden  to  look 
to  the  incidental  object  of  facilitating  travel  in  connexion  with  the 
carriage  of  the  mails,  and  he  was  not  to  take  into  consideration  the 
interests,  or  the  effects  upon  the  department,  of  competing  lines  of 
stage  coaches  on  the  mail  routes.  Under  the  former  policy  of  the 
government,  all  these  important  considerations  entered  into  the 
poUcy  of  the  department,  and  its  regulations  were  made  accordingly. 
The  one  in  question  was  undoubtedly  designed,  by  giving  some 
degree  of  security  to  the  large  investments  of  the  contractor,  to  save 
the  department  from  the  fluctuating  and  uncertain  influence  of  the 
competition  and  combination  of  the  powerful  class  of  stage  pro- 
prietors. It  might  well  have  considered  this  particular  provision  as 
necessary  to  place  the  service  upon  a  substantial  footing,  so  as  to 
!«ecure  fair  and  reasonable  bids  from  the  contractors.  The  regulation 
was  well  adapted  to  the  circumstances  under  which  the  department 
was  acting  up  to  1845,  and  to  the  policy  which  had  been  established 
under  the  previous  laws  of  Congress. 

The  Postmaster  General,  in  his  report  of  December  1,  1845, 
boasts  of  having  saved  $250,000  at  the  lettings  in  April  of  that  year, 
for  the  New  England  States  and  New  York  alone.  This  immense 
saving  was  accomplished,  in  part,  by  the  sacrifice  of  the  claimant's 
rights  under  his  contract.  For  this  very  purpose,  and  solely  with 
a  view  to  economy  in  the  service,  the  regulation  aforesaid  was- 
abolished. 

The  present  claimant  does  not  presume  to  attack  the  altered  policy 
of  the  new  law.  But  he  insists  that  this  new  policy  could  not 
have  been  put  in  operation,  and,  in  fact,  was  not  carried  into  effect 
without  a  serious  sacrifice  of  his  own  rights  under  his  then  existing 
contract.  The  advertisements  for  the  new  service  were  published 
in  December,  1844,  and  the  contracts  were  to  be  let,  and  were 
actually  let,  in  April  following.  By  joint  resolution  No.  13,  approved 
the  same  day,  (March  3,  1845,)  the  act  itself  was  not  to  go  into  effect 
until  the  Ist  of  July  following.  By  his  proclamation  of  the  8th  of 
March,  the  Postmaster  General  abrogated  the  old  regulation,  and,  to 
that  extent,  abrogated  the  old  contracts,  before  the  new  law  went 
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into  operation.  This  he  did  upon  the  ground  that  the  new  service  was 
to  commence  on  the  1st  of  July.  Whether  this  was,  or  was  not,  the 
proper  construction  of  the  act,  is  not  now,  in  the  least  degree,  ma- 
terial; for  whether  the  contract  was  abrogated  by  the  Postmaster 
General  without  law,  or  by  virtue  of  the  true  construction  of  the  act 
of  Congress,  the  claimant,  in  either  case,  has  been  deprived  of  his 
just  rights  and  is  entitled  to  full  remuneration.  He  was  left  with  fifty 
thousand  dollars'  worth  of  stock  upon  his  hands,  and  was  deprived 
of  the  advantage,  in  disposing  of  it,  which  was  guarantied  to  him  by 
his  contract  with  the  department.  The  fact  that  the  advertisement 
of  December,  1844,  contained  the  regulation  in  question,  was  an  ad- 
mission on  the  part  of  the  government,  if  any  such  admission  were 
necessary,  that  the  claimant  was  entitled  to  its  benefit. 

The  government  having  thus  (for  wise  purposes  it  may  be)  abro- 
gated an  important  part  of  the  claimant's  contract,  the  latter  is  enti- 
tled to  the  full  amount  of  damages  sufiered  in  consequence  of  the  act. 
He  is  not  bound  to  show  anything  more  than  the  breach  on  the  part 
of  the  government,  without  any  fault  of  his  own,  and  the  loss  which 
it  occasioned. 

The  letter  of  the  department,  in  answer  to  inquiries  by  the  court, 
admits  that  the  new  contractors  were  previously  unknown  to  the  de- 
partment as  contractors,  and,  prima  fajde^  had  not  the  stock  necessarj^ 
for  the  service.  Such  is  the  presumption  of  law,  and  the  claimant 
is  not  bound  to  prove  a  negative.  If  the  fact  were  not  in  accord- 
ance with  this  presumption,  the  government  would  undoubtedly 
have  proved  it.  The  contract  having  been  abrogated  by  the  legisla- 
tive power,  the  claimant  could  have  had  no  right  to  call  upon  the  new 
contractor,  or  in  any  particular  to  inquire  into  his  business.  The 
government  had  absolved  the  new  contractor  from  all  liability,  not 
having  made  it  a  condition  that  he  should  take  the  old  stock,  or  sur- 
render the  contract  to  his  predecessor. 

Neither  did  the  claimant  forfeit  his  right  to  run  an  opposition  line 
of  coaches  on  the  routes.  The  government  had  thrown  the  property 
on  his  hands,  not  giving  him  the  opportunity  to  sell  to  the  new  con- 
tractor. He  had  the  perfect  right  to  find  for  it  whatever  use  he 
could,  without  forfeiting  his  claim  to  damages  from  the  government. 
But  he  did  not  so  employ  his  stock.  The  proof  is,  that  the  stock  re- 
mained for  some  time  useless  on  his  hands — the  horses  consuming 
provender,  and  the  coaches  and  harness  depreciating  by  rust  and  rot. 
This  fact  is  suflSciently  clear  from  the  testimony  of  the  witnesses; 
but  the  Solicitor  has  introduced  the  affidavit  of  the  claimant  and  the 
statements  of  his  original  petition  to  Congress,  in  which  the  fact  is 
positively  stated  and  sworn  to.  But,  as  we  are  not  required  to  prove 
a  negative,  the  burden  of  proof  in  this  respect,  also,  is  upon  the  gov- 
ernment. 

It  only  remains  to  show  the  actual  loss  of  the  claimant.  This  we 
have  done  by  the  most  ample  proof,  showing  the  great  depreciation 
of  value  in  such  property  when  thrown  out  of  its  legitimate  employ- 
ment. We  have  not  followed  every  separate  horse,  Ac,  to  the 
auctioneer's  block,  or  to  the  hands  of  the  purchaser.     This  would 
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have  been  an  endless  task,  most  unreasonable  to  require  at  the  hands 
of  the  claimant. 

The  following  is  a  statement  of  the  items  of  stock  on  hand  actually 
employed  by  the  claimant  in  carrying  the  mails : 

180  horses/at  $150  each $27,000 

20  coaches,  at  $450  each 9,000 

20  sleighs,  at  $250  each 5,000 

20  wagons,  at  $250  each 5,000 

40  sets  harness,  at  $50  per  set 2, 000 

48,000 


The  testimony  of  the  witnesses  as  to  the  depreciation  varies  from 
30  to  80  per  cent. ;  the  average  would  be  55  per  cent. ;  and  this 
would  make  the  loss  amount  to  $26,400. 

This  is  claimed  to  be  the  loss  sustained  by  the  claimant.  No  other 
rule  for  estimating  it  has  been,  or  probably  can  be,  suggested  by  the 
Solicitor.  The  principle  involved  seems  to  have  been  admitted  in  the 
reports  made  by  the  committees  of  both  Houses  of  Congress,  and  in 
the  bill  which  was  passed  by  the  Senate  of  the  United  States,  and 
which  would  doubtless  have  passed  the  lower  House,  if  it  had  been 
acted  on  at  all.— (See  Senate  Rep.  191,  Bill  No.  307,  1st  sess.  33d 
Cong.) 

The  petitioner  claims  interest  upon  his  losses.  If  this  cannot  be 
allowed,  he  at  least  begs  that  the  Court  \vill  consider  the  hardship  of 
his  case;  the  arbitrary,  even  if  politic,  act  of  the  government,  in 
destroying  his  rights,  without  at  the  same  time  providing  indemnity; 
and  finally,  the  long  delay  and  expense  which  have  attended  his 
effort  to  obtain  justice.  These  considerations  ought  to  secure  an 
allowance  in  the  shape  of  damages  fully  equal  to  the  loss,  with 
interest  to  the  present  day. 

FRED.  P.  STANTON, 

F(yr  the  Claimajit. 


in  the  court  of  claims— no.  — . 
Tho8.  C.  Nye  vs.  The  United  States. 

Solicitor^  8  Bri^, 

The  ease  stated  by  the  petitioner  is,  that  he  became  a  mail  con- 
tractor in  the  year  1837,  and  that  his  contracts  were  renewed  in  1841. 
At  the  time  these  contracts  were  taken,  there  were  notes  attached  to 
the  proposals,  that  when  a  new  bidder  superseded  a  present  con- 
tractor, and  had  not  the  stage  property  requisite  for  the  performance 
of  the  contract,  he  was  required  to  purchase  from  the  old  contractor 
(if  the  old  contractor  would  sell)  his  coaches,  horses  and  harness;  and, 
if  they  could  not  agree  on  the  price,  the  property  was  to  be  taken  at 
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a  fair  valuation.  He  says  this  was  a  regulation  of  the  department, 
and  under  it  he  felt  safe  in  making  large  investments  in  stock.  <fec. 
That  by  the  18th  section  of  the  act  of  1845,  the  Postmaster  General 
was  forbidden  to  require  the  new  contractor  to  purchase  the  stock  of 
the  old  contractor.  That  this  was  a  breach  of  his  contract,  whereby 
he  has  lost  the  sums  stated  in  his  account.  In  this  case,  on  behalf  of 
the  United  States,  we  contend: 

I.  That  the  4th  section  of  the  act  of  1825  contains  no  such  stipu- 
lation as  the  petitioner  relies  on.  It  is  to  be  found  only  in  the  note 
thirteen  in  the  advertisement  for  contracts  made  in  1841  j^  and  in  other 
years.  It  is  no  part  of  the  contracts  made  with  the  petitioner.  It 
is  not  incorporated  in  them.  The  petitioner  neither  avers  nor  proves 
that  he  ever  under  bid  any  other  contractor,  or  came  under  the  opera- 
tion of  this  rule  in  any  form  or  .manner.  He  is,  then,  seeking  to 
make  a  regulation  of  the  department,  which  never  bore  on  him,  the 
means  of  recovering  damages  from  the  government. 

II.  This  regulation  is  not  a  part  of  the  contract,  or  of  any  of  the 
contracts,  made  with  him.  It  is  not  inserted  in  those  contracts,  and 
cannot,  by  any  rule  of  interpretation,  be  made  part  of  them. 

Let  us  see  what  is  the  true  character  of  this  regulation: 

1st.  It  requires  every  under  bidder  who  has  not  the  requisite  st^ge 
stock  to  purchase  or  take  at  valuation  the  coaches,  &c. ,  of  the  con- 
tractor he  under  bids. 

2d.  If  the  old  contractor  continues  to  run  on  the  route,  then  the 
under  bidder  is  not  required  to  take  his  property. 

3d.  If  the  under  bidder  refuses  to  take  the  property,  then  the  con- 
tract is  to  be  oflFered  to  the  old  contractor;  and  if  he  refuses  to  take 
it  at  the  under  bidder's  offer,  after  then  it  is  to  be  let unconditionallv 
to  the  under  bidder. 

4th.  If  the  under  bidder  offer  to  take  the  stock,  the  old  contractor 
may  refuse  to  sell  it. 

Prom  this  statement  of  the  terms  of  the  regulation,  it  is  clear  they 
are  conditions  imposed  on  competing  bidders,  and  not  part  of  the  con- 
tract entered  into  between  the  department  and  the  contractors;  for  it 
is  not  to  be  imagined  that  the  government,  by  its  regulation,  would 
contract  with  a  contractor  to  insure  him  a  purchaser  of  his  property, 
without  requiring  him  to  sell  the  same.  There  is  such  a  want  of 
mutuality  as  could  not  enter  into  the  contract.  The  department  does 
not,  by  this  arrangement,  propose  to  take  the  property  itself,  or  to 
make  itself  responsible  in  damages  to  the  old  contractor  for  the  con- 
duct of  the  under  bidder;  but  it  imposes  these  complicated  terms  on 
the  under  bidder  qb  prerequisites  to  obtaining  the  contract,  and  the 
only  penalty  for  non-compliance  is,  he  shall  not  have  the  contract. 
Clearly,  the  government  has  never  stipulated  with  this  or  any  other 
contractor  that  it  would  impose  any  such  restrictions  on  competing 
bidders,  nor  has  it  in  any  way  stipulated  it  would  be  responsible  if 
the  under  bidder  would  not  take  the  property  of  the  old  contractor. 

III.  This  is  a  claim  on  the  government  for  damages  because  the 
new  contractors  were  not  required  to  buy  the  property  of  the  old  con- 
tractors.    It  is  an  effort  to  charge  the  government  with  damages,  not 
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for  property  used  and  received  by  it,  but  because  it  would  not  compel 
a  third  person  to  take  the  property  of  the  plaintiff;  no  such  promise 
has  been  made  expressly — no  such  promise  can  be  implied  without  an 
adequate  consideration,  and  no  such  consideration  has  either  been 
averred  or  proved. 

IV.  The  law  of  1845  was  passed  on  proper  and  just  considerations, 
and  by  its  provision  a  new  mode  of  contracting  is  introduced. 

See  letter  of  Postmaster  Johnson,  Senate  Doc. ,  page  — . 

The  policy  of  the  regulation  in  question  is  doubtful.  It  was  designed 
doubtless  by  the  department  to  protect  the  government  from  the 
losses  incurred  by  incompetent  men  thrusting  themselves  into  contracts 
without  means  to  execute  them.  The  practical  effect  was  perhaps  to 
create  a  monopoly  of  contracts  in  the  hands  of  the  old  contractors; 
such  a  result  could  not  have  been  designed,  and  was  of  itself  suffi- 
cient to  have  produced  the  rescision  of  the  rule.  Clearly,  when 
Congress  was  about  to  introduce  cheap  postage,  and  w^ith  it  a  cheap 
system  of  contracts,  this  monopoly  could  not  remove  the  inhibition  to 
impose  such  restrictions  on  competition  illegal.  If  loss  was  sustained 
by  the  old  contractors,  it  was  damnum  absque  injurid. 

V.  But  if  in  proper  cases  this  thirteenth  note  was  part  of  the  con- 
tract, the  plaintiff  has  not  shown  that  he  is  entitled  to  its  benefit;  for 
he  does  not  show — 

Ist.  That  he  got  his  contracts  by  under  bidding  other  contractors, 
and  was  compelled  to  take  their  property. 

2d.  He  does  not  show  that  the  competing  bidders  had  not  them- 
selves the  property  requisite  to  execute  their  contracts. 

3d.  He  does  not  show  that  he  did  not  run  opposition  to  them. 

4th.  He  does  not  show  that' he  would  have  taken  the  contracts  at 
the  bids  of  his  competitors  if  they  would  not  have  purchased  his 
property. 

VI.  On  the  face  of  the  accounts  and  evidence,  the  plaintiff's  claim 
is  an  exaggerated  and  inflamed  estimate,  and  therefore  unjust  to  the 
government. 

The  regulation  requires  the  under  bidder  to  take  from  the  old  con- 
tractor, at  a  fair  price,  his  coaches,  teams,  and  harness.  The  account 
states  one  hundred  and  eighty  horses  at  $150  each,  and  makes  the 
loss,  by  failure  to  compel  the  new  contractor  to  take  them,  one  hun- 
dred and  twenty  dollars  on  each  horse.  Horses  are  things  valuable 
for  general  purposes.  If  these  horses  were  worth  for  other  purposes  no 
more  than  $30  a  head,  it  is  absurd  to  say  they  were  worth  $150  for 
stage  purposes;  and  the  conclusion  that  the  government  should  pay 
petitioner  $120  per  head  for  not  compelling  the  new  contractor  to 
take  these  horses  is  manifestly  illogical  and  unjust.  If,  under  the 
regulation,  the  new  contractor  could  have  been  compelled  to  take 
them,  it  must  clearly  have  been  at  their  value  when  he  took  them. 
The  plaintiff  has  not  proved  what  he  did  with  these  horses.  But  if, 
on  the  1st  of  July,  1845,  they  were  worth  $150  each  for  the  arduous 
service  of  staging,  they  must  have  been  worth  more  than  $30  in  the 
market  for  other  purposes. 

The  same  course  of  reasoning  shows  the  injustice  of  claim  for  loss 
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on  twenty  coacheei  and  forty  sets  of  harnese.  The  charge  for  two 
sleighs,  twenty  wagons,  coach  shops,  blacksmith  shops,  and  harness 
shops,  are  for  things  not  in  the  regulations,  and  their  only  effect  on 
this  case  is  to  manifest  a  desire  to  make  an  enormous  bill  against  the 
government. 

D.  RATCLIFFE, 
Assistant  Solicitor  of  Court  of  Claims. 


in  the  court  of  claims. 
Thomas  C.  Nye  vs.  The  United  States. 

ScARBUROH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  alleges  that  he  was  a  contractor  for  carrying  the 
mails  of  the  United  States  prior  to  the  year  1837. 

On  the  31st  day  of  May,  A.  D.  1837,  the  petitioner  and  others 
entered  into  a  contract  with  the  United  States  to  carry  the  mail  from 
Utica  to  Ithaca,  at  the  rate  of  $1,605  for  every  quarter  of  a  year 
during  the  continuance  of  the  contract;  the  contract  to  commence  on 
the  1st  day  of  July,  A.  D.,  1837,  and  continue  in  force  till  the  30th 
day  of  June,  A.  D.*1841.— See  ^'Exhibit  I.'' 

On  the  same  Slst  day  of  May,  A.  D.  1837,  the  petitioner  and 
others  entered  into  a  contract  with  the  United  States  to  carry  the 
mail  from  Utica  to  Binghamton,  at  the  rate  of  nine  hundred  and 
fifty  dollars  for  every  quarter  of  a  year  during  the  continuance  of  the 
contract;  the  contract  to  commence  on  the  first  day  of  July,  A.  D. 
1837,  and  continue  in  force  until  the  30th  of  June,  A.  D.  1841. — See 
-Exhibit  H.^' 

On  the  same  31st  day  of  May,  A.  D.  1837,  the  petitioner  entered 
into  a  contract  with  the  United  States  to  carry  the  mail  from  Cherry 
Valley  to  De  Ruyter,  at  the  rate  of  eight  hundred  and  seventy-five 
dollars  for  every  quarter  of  a  year  during  the  continuance  of  the  con- 
tract; the  contract  to  commence  on  the  1st  day  of  July,  A.  D.  1837, 
and  continue  in  force  until  the  30th  dav  of  June,  A.  D.  1841. — See 
-Exhibit  C' 

On  the  22d  day  of  April,  A.  D.  1841,  the  petitioner  entered  into  a 
contract  with  the  United  States  to  carry  the  mail  from  Ganastota  to 
Hamilton,  for  and  during  the  term  commencing  the  first  day  of  July, 
A.  D.  1841,  and  ending  with  the  30th  day  of  June,  A.  D.  1845,  at 
the  rate  oifive  hundred  dollars  a  year. — See  * 'Exhibit  E.^' 

On  the  2l8t  day  of  April,  A.  D.  eighteen  hundred  and  forty -one, 
the  petitioner  entered  into  a  contract  with  the  United  States  to  carry 
the  mail  from  Cherry  Valley  to  De  Ruyter,  for  and  during  the  term 
commencing  on  the  first  day  of  July,  A.  D.  1841,  and  ending  with 
the  30th  day  of  June,  A.  D.  1846,  at  the  rate  of  one  thovsand  Jive 
hundred  and  eleven  dollars  2i  ye&r. — See  **Exhibit  D.''  On  the  tenth 
day  of  August,  A.  D.  1841,  this  route  was  extended  to  Cooperstown, 
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at  the  rate  of  the  additional  sum  of  ttoo  hundred  and  fifty  dollars  a 
year. — ^Ibid. 

The  petitioner  alleges  that  in  1837  he  was  largely  interested  in  the 
mail  contract  of  J.  M.  Sherwood  from  the  city  of  Albany  to  Salina, 
and  that  in  1842  or  1843,  '^the  contract  of  said  Sherwood  from  Albany 
to  Salina  aforesaid,  was  transferred  to  your  petitioner,  who  became 
thereby,  with  the  assent  and  approval  of  the  Post  Office  Department, 
together  with  Hiram  Lewis,  a  contractor  with  said  department  for 
carrying  said  mails  from  Albany  to  Cherry  Valley,  and  from  Cherry 
Valley  to  Syracuse.''  The  proof  is,  that  on  the  seventh  day  of  Sep- 
tember, A.  D.  1842,  the  petitioner  and  Hiram  Lewis  entered  into  a 
contract  with  the  United  States  to  carry  the  mail  from  Cherry  Valley 
to  Syracuse,  for  and  during  the  term  commencing  the  first  day  of 
October,  A.  D.  1842,  and  ending  with  the  30th  day  of  June,  A.  D. 
1845,  at  the  rate  oi  four  ihouaand  dollars  a  year:  and  that  on  the  7th 
day  of  September,  A.  D.  eighteen  hundred  and  forty-two,  the  peti- 
tioner and  Hiram  Lewis  entered  into  a  contract  with  the  United 
States  to  carry  the  mail  from  Albany  to  Cherry  Valley  for  the  same 
term,  at  the  rate  of  ftventy -seven  huTuhed  dollars  a  year. — (See  * 'Ex- 
hibit G''  and  '^Exhibit  F.'')  There  is  no  evidence  amongst  the 
papers  on  file  to  connect  these  last  two  contracts  with  any  contract 
with  J.  M.  Sherwood,  or  to  show  that  the  Post  Office  Department 
ever  made  any  contract  with  him. 

The  petitioner  alleges  that,  under  his  contracts  with  the  United 
States,  he  found  it  necessary  to  invest  a  large  amount  of  capital  in 
horses,  post-coaches,  &c.,  and  that  from  the  year  1841  up  to  1845  he 
* 'owned  and  employed  in  such  service  constantly  about  two  hundred 
horses  and  a  large  number  of  post-coaches.  *'  The  witnesses,  Van 
Valkenburgh  and  Hilton,  concur  in  testifying  that  in  1845  when  the 
petitioner  ceased  to  carry  the  mail,  he  had  on  hand  the  following 
property  which  he  used  in  the  transportation  of  the  mail,  and  which 
they  estimate  as  follows:  180  horses,  at  $150  each;  20  stage-coaches, 
at  $450  each ;  20  stage  sleighs,  at  $250  each ;  20  double  stage  wagons, 
at  $250  each:  and  40  sets  of  four-horse  harness,  at  $50  each — making 
a  total  of  $48, 000. 

The  13th  note  to  the  proposals  for  carrying  the  mail,  from  the  1st 
day  of  July,  A.  D.  1841,  till  the  30th  day  of  June,  A.  D.  1845,  both 
days  inclusive,  is  as  follows:  ''On  coach  routes  where  the  present 
contractor  shall  be  superseded  by  an  underbidder  who  may  not  have 
the  stage  property  requisite  for  the  performance  of  the  contract,  he' 
shall  purchat>e  from  the  present  contractor  such  of  his  coaches,  teams, 
and  harness  belonging  to  the  route,  as  shall  be  needed,  and  may  be 
^oit^ble  for  the  service,  at  a  fair  valuation,  and  make  payment 
therefor  by  reasonable  instalments,  as  his  pay  becomes  due,  unless 
the  present  contractor  shall  continue  to  run  stages  on  the  route. 
Should  they  not  agree  as  to  the  suitableness  of  the  property,  the 
terms  of  the  security,  each  may  choose  a  person  who  may  appoint  a 
third,  and  their  decision  shall  be  final;  or  the  Postmaster  General 
will  name  the  umpire.  Should  the  underbidder  fail  to  comply,  his 
bid  will  be  offered  to  the  contractor;  but  should  he  decline  it,  the 
Rep.  C.  C.  177 5 
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proposals  of  the  undcrbidder  will  be  accepted  unconditionally.  The 
underbidder  should  give  early  notice  of  his  intention  to  take  or  not  to 
take  the  stock,  and  if  the  latter,  of  his  reasons;  and  the  present 
contractor  is  to  determine  on  the  first  application,  whether  he  will 
sell  it  or  not.''  This  note  is  treated  by  the  petitioner  as  a  regulation 
of  the  Post  Office  Department.  The  Postmaster  General  in  his 
annual  report  of  December  1,  A.  D.  1845,  and  in  his  letter  to  the 
mail  contractors  appended  to  that  report,  speaks  of  it  as  a  regulation 
of  his  department. — (See  1  vol.  Ex.  Doc,  1  Sess.  29th  Cong.,  pp. 
852,  876.)  The  present  Postmaster  General  in  his  letter  of  the  29th 
day  of  January,  A.  D.  1857,  says:  *'It  was  a  regulation  or  requirement 
of  the  department.''  And  the  present  Second  Assistant  Postmaster 
General  in  his  letter  of  the  8th  day  of  July,  A.  D.  1856,  speaks  of  it 
as  a  regulation  of  the  department,  and  says  that  it  is  correctW  quoted 
in  the  petition. 

By  the  act  of  Congress  approved  March  3.  A.  D.  1845,  it  was  pro- 
vided, **that  it  shall  be  the  duty  of  the  Postmaster  General,  in  all 
future  lettings  of  contracts  for  the  transportation  of  the  mail,  to  let 
the  same  in  every  case  to  the  lowest  bidder,  tendering  sufficient 
guarantees  for  faithful  performance,  without  other  reference  to  the 
mode  of  such  transportation  than  may  be  necessary  to  provide  for  the 
due  celerity,  certainty,  and  security  of  such  transportation;  nor  shall 
any  new  contractor  hereafter  be  required  to  purchase  out,  or  take  at 
a  valuation,  the  stock  or  vehicles  of  any  previous  contractor  for  the 
same  route. — (5  Stat,  at  L.,  p.  738,  ch.  43,  §  18.) 

In  the  month  of  December,  A.  D.  1844,  the  Postmaster  General 
advertised  for  proposals  for  carrying  the  mails  on  the  routes  above 
mentioned  for  the  term  of  four  years  from  the  first  day  of  July,  A.  D. 
1845;  and  in  his  advertisements  was  inserted  the  13th  note  already 
noticed;  but  on  the  8th  day  of  March,  A.  D.  1845,  he  issued  a  circular 
in  which  he  called  the  attention  of  persons  desiring  to  contract  to  the 
provisions  of  the  act  of  March  3,  A.  D.  1845,  and  gave  notice  that  no 
new  contractor  would  be  required  to  purchase  out,  or  take  at  a 
valuation,  the  stock  or  vehicles  of  the  previous  contractor  for  the 
same  route. 

By  a  joint  resolution  of  the  Senate  and  House  of  Representatives, 
it  was  provided  that  the  act  of  March  3,  A.  D.  1 845,  above  referred 
to,  should  go  into  effect  on  and  after  the  1st  day  of  July  then  next 
following,  and  not  sooner. — (5  Stat,  at  L.,  p.  800.) 

The  petitioner  alleges  that  in  the  letting  of  the  mail  contracts  iu 
the  year  1845,  on  the  respective  routes  and  lines  on  which  he  was  a 
contractor  previous  and  up  to  the  letting,  he  was  an  unsuccessful 
bidder,  and  lost  all  his  contracts  for  transporting  the  mails  thereon; 
that  the  new  contractot-s  not  being  required  to  purchase  out,  or  take 
at  a  valuation  his  stock  and  vehicles,  the  whole  thereof  was  left  on  his 
hands  without  any  employment  or  use  for  the  same;  that  the  failure 
of  the  Postmaster  General  to  require  the  new  contractors  to  purchase 
out,  or  take  at  a  valuation  his  stock  and  vehicles,  was  a  direct  viola- 
tion of  his  contracts  with  tlw?  United  States:  and  that  he  has  thereby 
sustained  heavy  damages. 
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None  of  the  contractors  at  the  lettings  in  the  spring  of*  1845,  on 
the  routes  embraced  by  the  petitioner's  contracts,  were  *'old  coach 
contractors/' — (See  the  letter  of  the  Postmaster  General  to  the  clerk 
of  this  court,  dated  December  30,  A.  D.  1856.) 

The  principal  inquiry  presented  for  our  consideration  in  this  case 
is,  has  the  petitioner  shown  a  contract,  either  express  or  implied, 
with  the  United  States,  by  which  they  undertook  that  if  he  should  be 
succeeded  by  an  underbidder,  the  latter  should  be  required  to  purchase 
his  stock  and  vehicles;  or,  in  other  words,  that  such  underbidder 
should  be  required  to  comply  with  the  13th  note? 

In  determining  this  question  it  is  necessary  to  understand  the  true 
character  of  the  13th  note,  and  the  purpose  for  which  it  was  used.  It 
is  called,  as  we  have  seen,  a  regulation  of  the  Post  Office  Department. 
How  and  in  what  sense  it  was  a  regulation  of  that  department  is  shown 
by  the  letter  of  the  Postmaster  General  to  the  mail  contractors  appended 
to  hie  annual  report  of  December  1,  A.  D.  1845,  and  in  the  letter  of 
the  Postmaster  General  of  the  29th  day  of  January,  A.  D.  1857.  In 
the  former  he  says:  **The  condition  requiring  a  new  contractor  to 
take  the  property  of  a  prior  one  was  a  regulation  of  the  department 
attached  to  the  advertisement,  and  not  exacted  by  any  law,  and  can 
have  no  bearing  upon  any  other  contract  than  the  one  made  under 
it"  In  the  latter  he  says:  '*I  beg  leave  to  say  that  the  *regula- 
tion'  13,  therein  quoted  was,  as  stated  by  the  petitioner,  one  of  the 
^notes'  attached  to  the  advertisement  inviting  proposals  for  carrying 
the  mail  in  New  York  from  1841  to  1845,  and  had  been  in  use  for 
many  years  in  all  the  advertisements  for  mail  letting  throughout  the 
Union,  until  the  passage  of  the  act  of  Congress  of  March  3,  1845." 
From  these  statements  we  infer  that  whenever  advertisements  were 
issued  inviting  proposals  for  carrying  the  mail  on  coach  routes,  the 
13th  note,  by  order  of  the  department,  constituted  a  part  of  them; 
and  that  it  was  not  designed  to  bear  on  any  other  contracts  than  those 
made  under  such  advertisements.  There  was  no  act  of  Congress,  and 
no  regulation  of  the  department  requiring  the  13th  note  to  be  inserted 
in  aU  such  advertisements.  When  the  period  at  which  advertise- 
ments were  to  be  issued  arrived,  whether  it  should  be  inserted  in 
them  or  not  was  a  matter  resting  entirely  in  the  discretion  of  the  Post  - 
master  General  for  the  time  being.  It  was  called  a  regulation  merely 
because  it  was  the  creature  of  the  department.  A  compliance  with  it 
by  an  underbidder  was  imposed  as  a  condition  precedent  to  the 
acceptance  by  the  United  States  of  his  proposals,  That  was  its  whole 
object;  and  when  that  object  was  accomplished  the  13th  note  had  per- 
formed its  office  in  reference  to  the  particular  contract  to  which  it 
applied. 

Such  is  our  understanding  of  the  true  character  and  purpose  of  the 
13th  note.  So  considering  it,  it  seems  to  us  that  in  its  very  nature 
it  was  applicable  only  to  the  proposals  of  underbidders,  made  under 
the  particular  advertisements  to  which  it  was  annexed;  and  that  the 
mere  fact  that  it  had  been  over  and  again,  at  many  successive 
lettings,  inserted  in  the  advertisements  and  made  a  condition  prece- 
dent to  the  acceptance  of  the  proposals  of  underbidders,  created  no 
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obligation  whatever  on  the  part  of  the  United  States  to  use  it  iir 
subsequent  advertisements. 

Each  particular  contract  for  carrying  the  mail  is,  under  the  acts  of 
Congress,  a  special  contract,  and  the  mutual  rights  and  obligationH 
of  the  parties  are  to  be  found  in  the  contract  itself.  The  mere  fact 
that  the  advertisements  inviting  proposals  for  such  contracts  have  for 
a  series  of  lettings  contained  a  particular  provision,  cannot  constitute 
a  usage.  Each  particular  insertion  of  the  provision  was  made,  not 
because  it  had  been  made  before,  but  because  in  the  opinion  of  the 
head  of  the  department  the  public  interests  required  it ;  and  the 
insertion  of  one  year  had  no  more  influence  on  the  insertion  of  the 
succeeding  year  than  the  latter  had  upon  the  former.  Each  insertion 
was  a  separate  and  independent  transaction  in  itself — a  special  regu- 
lation for  that  particular  occasion — and  was  unaffected  by  anythinj^ 
of  the  same  kind  which  preceded  or  followed  it.  The  use  of  it, 
therefore,  no  matter  how  often,  created  no  obligation  to  continue  its 
use.  It  was  as  new  on  each  succeeding  occasion  on  which  it  was 
used  as  if  it  had  never  been  used  before.  The  reason  of  this  is 
obvious.  The  whole  business  connected  with  each  contract  for  carry- 
ing the  mail  was  matter  of  special  arrangement,  and  all  its  details 
were  expressly,  item  by  item,  declared  and  agreed  upon ;  and  eaoh 
contract  was  a  separate,  distinct,  and  independent  transaction.  If  a 
special  contract  be  made  to  continue  for  a  limited  period,  and  it  be 
renewed  again  and  again,  no  matter  how  often — ^if  on  each  occasion 
the  semie  formalities  are  observed  as  at  the  beginning  and  a  special 
contract  is  made — there  would  be  no  more  obligation  to  make  it  the 
hundredth  time,  after  it  had  been  made  ninety  and  nine  times,  than 
there  was  to  make  it  the  second  time,  after  it  had  been  made  once. 
The  mere  repetition  of  a  special  contract  no  matter  how  often  can 
not  create  a  usage. 

We  do  not  mean  to  say  that  a  special  contract  cannot  be  affected  by 
usage.  The  language  of  such  a  contract  may  be  interpreted  by 
usage ;  and  iiicidenis  may  be  annexed  to  it  by  usage.  Usage  is 
admissible  to  show  the  meaning  of  the  words  **cotton  in  bales," 
(Taylor  vs.  Briggs,  2  C.  &  P.,  525;)  and  a  lessee  by  deed  may  show 
that  by  the  custom  of  the  country  he  is  entitled  to  an  away -going 
crop,  though  no  such  right  is  reserved  in  the  deed. — (Wigglesworth 
vs.  Dallison,  1  Doug.  R.,  201;  Dorsey  vs.  Eagle,  7  Harr.  &  Gill,  321; 
Stultz  vs.  Dickey,  5  Binn.,  285;  Carson  vs.  Blaze,  2  ibid.,  487;  Van 
Ness  w.  Pacard,  2  Peters'  R.,  137;  Button  vs.  Warren,  1  Mees.  & 
W.,  466.)  This  is  allowed  upon  the  presumption  that  the  parties  did 
not  intend  to  express  in  writing  the  whole  of  the  contract,  but  to 
make  the  contract  with  reference  to  the  usage. — (Hutton  vs.  Warren, 
1  Mees.  &  W.,  475;  Boorman  vs.  Johnston,  12  Wend.  R.,  574.)  The 
rule  it  is  said  does  not  add  new  terms  to  the  contract,  but  it  shows 
the  full  extent  and  meaning  of  those  which  are  contained  in  the 
instrument. — (1  Greenlf.  on  Ev.,  §  294.) 

And  so  where  negotiable  paper  is  payable  with  grace,  parol 
evidence  of  the  known  and  established  usage  of  the  bank  at  which  it 
is  payable  is  admissible  to    show  on  what  day  the  grace  expired.. 
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(Renner  vs.  Bank  of  Columbia,  9  Wheat.  R.,  581.)  Evidence  of  usage 
is  received  for  the  purpose  of  ascertaining  the  sense  and  understand- 
ing of  parties  by  contracts  made  with  reference  to  such  usage;  for 
the  usage  then  becomes  a  part  of  the  contract,  and  may  not  impro- 
perly be  considered  the  law  of  the  contract;  and  it  rests  upon  the 
same  principle  as  the  doctrine  of  the  lex  loci. — Per  Thompson,  J.,  in 
ibid.,  588. 

But  in  all  these  cases  the  usage  existed  independently  of  the  con- 
tracts, and  was  by  implication  made  a  part  of  them,  because  they  were 
made  with  reference  to  it.  The  contracts  did  not  create  the  usage,  but 
the  usage  showed  that  the  contracts  so  made  had  the  meaning  which 
the  usage  attached  to  them.  There  is  nothing  of  this  sort  connected 
with  the  contracts  in  question.  At  some  period,  when,  does  not 
distinctly  appear,  the  Postmaster  General  invited  proposals  by  adver- 
tisements to  which  the  13th  note  was  appended.  This  was  done 
again  and  again  till  the  year  1845.  In  the  meantime  the  petitioner 
had  become  interested  as  a  contractor.  It  may  be  that  he  was  an 
underbidder,  and  required  to  comply  with  the  13th  note.  Was  he  so 
required  because  the  same  condition  had  been  imposed  on  his  prede- 
cessors for  many  previous  lettings,  and  it  had  thereby  become  a  law 
that  such  a  condition  should  be  imposed,  or  was  it  for  some  other 
reason?  The  answer  to  this  question  is  easy  and  simple.  The  reason 
for  imposing  this  condition  was  the  same  in  each  particular  instance. 
It  was  because  the  Postmaster  General  who  had  authority  to  prescribe 
it,  had  ordered  it,  and  in  ordering  it  was  governed  by  a  due  regard 
to  the  public  interests.  No  one  would  contend  that  after  having  im- 
posed this  condition  in  the  first  instance,  there  was  any  obligation  on 
the  government  to  impose  it  a  second  time.  Hence  the  first  con- 
tractor on  whom  it  was  imposed  had  no  reason  to  regard  its  imposition 
upon  his  successor  as  a  certainty.  There  can  be  no  ground  to  insist 
that  he  had.  Hence,  if  the  petitioner  were  such  first  contractor,  his 
claim,  it  is  obvious,  would  be  groundless.  But  why?  Because  a 
single  instance  would  not  establish  a  usage?  But  if  a  single  instance 
would  not,  how  many  would?  It  would,  indeed,  be  difficult  to  dis- 
tinguish between  the  rights  of  the  first  underbidder  on  whom  this 
condition  was  imposed,  and  those  of  the  petitioner  whose  contracts  were 
made  many  years  afterwards.  The  one  had  just  as  much  reason  to 
expect  that  the  13th  note  would  be  imposed  on  his  successor  as  the 
other;  neither  had  a  right  to  require  it.  Both  of  them  stood  upon 
the  same  footing,  enjoying  precisely  the  same  rights,  neither  having 
any  advantage  over  the  other.  And  this  is  as  it  should  be.  But 
why?  Because  they  both  made  precisely  the  same  kind  of  contracts, 
in  reference  to  the  same  subject  matter,  and  under  precisely  similar 
circumstances. 

These  views  are  strengthened  if  not  rendered  conclusive,  by  that 
provision  of  the  act  of  1825,  which  requires  that  no  contract  for  carry- 
ing the  mail  shall  be  entered  into  for  a  longer  term  than  four  years. 
4  Stat,  at  L.,  p.  1 05,  ch.  64,  §  10.  The  policy  of  this  provision  is  manifest. 
Under  its  operation,  each  contract  for  carrying  the  mail  must  necessarily 
be  a  separate  transaction  and  confined  within  the  limits  of  four  years 
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It  was  a  measure  suggested  by  a  due  regard  to  the  interests  to  be 
affected  by  it.  It  was  easy  to  see  that  a  more  enlarged  experience 
would  from  time  to  time  suggest  various  improvements  in  every  branch 
of  the  Post  Office  Department.  To  meet  these  and  profit  by  them,  it 
was  but  ordinary  prudence  to  keep  the  government  as  untrammeled 
as  practicable  in  all  respects.  The  United  States  are,  accordingly, 
divided  into  four  sections,  in  one  of  which  contracts  for  carrying  the  mail 
are  made  every  year,  no  contract  being  entered  into  for  a  longer 
term  than  four  years.  A  more  apt  illustration  of  the  necessity 
and  propriety  of  such  a  policy  could  not  be  suggested  than  that  which 
is  furnished  by  the  important  changes  which  were  made  by  the  act  of 
1845.  If  the  claim  set  up  by  the  petitioner  be  well  founded,  the  al- 
ternative was  then  presented  to  the  United  States  of  either  postponing 
the  commencement  of  the  *'new  policy'^  then  *  inaugurated''  for 
four  years,  and  it«  introduction  into  all  parts  of  the  United  States  for 
seven  years,  or  of  submitting  to  the  payment  of  damages  to  all  con- 
tractors for  carrying  the  mails,  situated  like  the  petitioner,  for  a  breach 
of  the  contracts  made  with  them.  But  if  the  system  be  such  as  we 
suppose  it  to  be,  then  no  such  contracts  Avere  made,  and  the  United 
States  were  at  full  liberty  to  enter  upon  the  new  policy  on  the  Ist  day 
of  July,  A.  D.  1845,  and  to  complete  its  introduction  into  all  parts 
of  the  Union  at  the  expiration  of  three  years  thereafter.  It  was,  we 
think,  for  the  very  purpose  of  keeping  themselves  thus  untrammeled, 
that  the  act  of  1825  required  that  no  contract  for  carrying  the  mail 
should  be  entered  into  for  a  longer  term  than  four  years.  And 
hence,  the  pretensions  of  the  petitioner  are  inconsistent  with  the  pol- 
icy of  that  act. 

So  far,  therefore,  from  the  petitioner  being  at  liberty  to  look  to  the 
imposition  of  the  13th  note  on  his  successors  as  a  matter  embraced  by 
his  contracts,  he  must  be  presumed  to  have  known  that  under  the 
operation  of  the  act  of  1825,  they  could  not  be  so  made  as  to  interfere 
with  those  which  were  to  follow  them.  There  was  nothing  in  his 
contracts — ^not  a  word  or  syllable — which  justified  such  an  extension 
of  them.  He  was  not  authorized  to  look  to  the  renewal  of  the  13th 
note  as  anything  more  than  a  contingency,  and  we  cannot  presume 
that  as  a  prudent  man  he  contracted  with  reference  to  it  under  any 
other  aspect.  But  we  are  obliged  to  presume  that  he  contracted  with 
reference  to  the  act  of  1825,  and  that  he  made  his  estimates  accor- 
dingly. If  he  did  more,  it  was  his  own  folly,  and  he  alone  must  suffer 
the  consequences.  The  government  of  the  United  States  is  in  no  re- 
spect responsible  to  him. 

We  are  of  the  opinion  that  the  petitioner  is  not  entitled  to  relief. 


35th  Conorbbs,  >   HOUSE  OF  BEPRESENTATIVES.    <  Rkp.  C.  0. 
id  Seuion.     S  I  No.  178. 
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[To  accompany  bill  H.  B,  C.  C.  No.  88.] 


Daomant  7,  1858. 
jAiroAST  21,  1859. — Ordered  to  be  printed. 


The  CoxTRT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JOHN  PEEBLES  w.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant  and  amendment. 

2.  Claimant's  account,  appointment  hj  J.  A.  Cuthbert,  and  au- 
thority from  same  to  claimant  to  act,  marked  A^  B,  and  £!,  trans- 
mitted to  the  House  of  Bepresentatives. 

3.  Documents  received  from  the  Navy  Department,  in  answer  to 
orders  of  the  Court  of  Claims,  numbered  1,  2, 3, 4, 5,  6,  7,  transmitted 
to  House  of  Representatives. 

4.  Depositions  of  Elam  Phillips  and  David  Boston,  offered  by  the 
claimant,  transmitted  to  House  of  Bepresentatives. 

6.  Depositions  of  John  A.  Cuthbert,  offered  by  the  government, 
transmitted  to  House  of  Bepresentatives. 

6.  Opinion  of  the  Court. 

7.  Bill  allowing  claimant  twenty-five  dollars. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
r  1  seal  of  said  Court,  at  Washington,  this  seventh  day  of  De- 
^"^^'^     cember,  A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 
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UNITED  STATES  COURT  OF  CLAIMS. 

John  Peebles  va.  The  United  States. 

To  the  honorable  the  C(mrt  of  Claims  of  the  United  States : 

The  petition  of  John  Peebles,  a  citizen  of  the  State  of  Alabama,  re- 
spectfully represents  that  ne  is  by  profession  a  surveyor,  in  which 
business  he  has  had  many  years  experience.  That  on  or  about  the 
26th  December,  1833,  Mr.  John  A.  Cuthbert  made  application  to  your 

getitioner  to  execute  certain  surveying  for  the  government  of  the  United 
tates  under  his  direction.  Said  Cuthbert  represented  himself  as  the 
agent  of  the  United  States,  appointed  by  the  Navy  Department  for  the 
purpose  of  protecting  the  public  lands  of  the  government  and  the  tim- 
ber growing  thereon,  from  waste  and  depredation,  and  that  his  agency 
was  confined  to  the  southern  district  of  Alabama.  .  Said  Cuthbert 
further  stated  that  trespassers  were  constantly  committing  depreda- 
tions upon  the  public  lands  by  cutting  down  and  removing  the  timber  ; 
that  he  was  instituting  prosecutions  against  such  trespassers  in  all 
cases  wheie  he  could  ascertain  them ;  that,  in  order  to  perfect  the 
proof  against  the  defendants  on  the  trials  in  court,  it  was  necessary  to 
employ  surveyors  to  go  upon  the  lands  and  run  out  the  lines  of  the 
precise  tracts  trespassed  upon,  so  as  to  be  able  to  testify  to  the  same 
m  court.  Said  Cuthbert  then  proposed  to  employ  your  petitioner  in 
this  service,  and  believing  he  was  invested  with  full  authority  for  that 
purpose,  your  petitioner  concluded  a  contract  with  him  upon  the  terms 
following  ;  the  same  not  being  in  writing,  but  verbal. 

Said  Cuthbert  agreed  to  pay  your  petitioner  the  sum  of  one  hundred 
dollars  per  month,  without  stating  any  definite  time  for  which  petitioner 
was  to  be  employed,  and  also  agreed  to  reimburse  petitioner  all  his 
necessary  travelling  expenses  while  so  employed,  as  well  as  the  ex- 
pense of  chain  carriers,  axe  men  and  choppers,  who  might  be  employed 
b^  him  in  the  surveys,  of  all  which  your  petitioner  was  to  keep,  and 
did  keep,  an  accurate  account.  In  consideration  of  which  payments 
to  be  made  by  said  Cuthbert,  your  petitioner  agreed  to  give  his  entire 
time  to  said  service,  to  run  the  lines  of  tracts  trespassed  upon,  in  any 
part  of  said  district,  when  required  by  said  Cuthbert,  or  under  his 
authority — to  keep  memoranda  of  the  same — to  testify  to  the  same  on 
the  trials  in  conrt — and  to  make  settlements  with  the  depredators 
according  to  his  best  judgment,  and  upon  terms  and  conditions  which 
were  drawn  up  and  furnished  your  petitioner  in  writing  by  said 
Cuthbert. 

Your  petitioner  further  states  that  immediately  after  concluding 
said  contract  he  proceeded  to  the  discbarge  of  his  duties,  and  was  in 
the  employ  of  said  Cuthbert  for  the  period  of  seven  months  ;  that  he 
devoted  his  whole  time  to  said  service  with  strict  fidelity  and  in  good 
faith ;  that  at  the  two  next  succeeding  terms  of  the  circuit  court  of 
the  United  States  he  gave  testimony  both  before  the  court  and  grand 
jury  in  sundry  prosecutions  for  depredations  upon  the  public  lands. 
And  during  the  whole  of  said  service  petitioner  believes  he  gave  entire 
satisfaction  to  said  Cuthbert,  as  he  never  heard  the  least  complaint  of 
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the  manner  in  which  he  discharged  his  duties.  At  the  ezjpiration  of 
the  said  term  of  seven  months,  your  petitioner  presented  his  account 
to  said  Cuthbert  for  services  rendered  in  pursuance  of  said  contract, 
which  account  accompanies  this  petition,  signed  hj  petitioner,  and 
marked  A,  and  is  for  the  sum  of  $845  25.  Said  Cuthbert  refused  to 
pay  said  account,  saying  that  he  had  no  funds ;  and  your  petitioner 
then  refused  to  work  any  longer  under  said  contract. 

Your  petitioner  is  unable  to  say  under  what  act  of  Congress  the 
Navy  Department,  or  Mr.  Cuthbert,  acting  under  its  authority,  em- 
ployed him  to  perform  said  services.  He  supposed  there  was  no  doubt 
of  said  Cuthbert's  authority.  He  was  recognized  here  as  the  timber 
agent  of  the  government.  The  prosecutions  instituted  by  him  against 
depredators  were  numerous,  and  no  defences,  so  far  as  your  petitioner 
is  informed,  were  set  up  on  the  ground  of  a  want  of  authority,  either 
of  law  or  from  the  Navy  Department,  on  the  part  of  said  Cuthbert. 
Tour  petitioner  received  from  said  Cuthbert  a  commission,  which 
accompanies  this  petition,  and  is  dated  January  21,  1854,  and  is 
markra  B. 

Your  petitioner  would  further  state  that  he  is  informed  and  believes 
that  said  Cuthbert's  contracts  with  other  surveyors,  for  like  services, 
have  been  recognised  by  the  Navy  Department  and  the  head  of  the 
Bureaa  of  Yards  and  Docks,  as  of  binaing  obligation  upon  the  gov- 
ernment. He  therefore  prays  that  the  heads  of  those  offices  may  be 
subpoenaed  to  testify  before  your  honorable  Court  to  that  point. 

Your  petitioner  further  prays  that  subpcenas  may  issue  to  take  the 
testimony  of  Elam  Phillips,  C.  K.  Godbold,  and  David  Barton,  citizens 
of  the  county  of  Mobile,  and  State  of  Alabama,  by  whom  all  the  facts 
necessary  to  support  the  claim  of  your  petitioner  can  be  fully  and  sat- 
isfactorily proved,  to  the  end  that  judgment  may  be  rendered  in  favor 
of  your  petitioner  for  the  amount  of  his  aforesaid  account. 


in  the  united  states  cx)ubt  of  glaim& 
John  Pixsles  vs.  The  Uniisd  Siatbb. 

To  the  honorable  Court  of  Claims: 

The  petitioner,  by  his  attorney,  respectfully  represents  that  leave 
having  been  granted  by  this  honorable  court  to  amend  the  petition  of 
the  claimant  (John  Peebles,)  so  as  to  allege  the  proceedings  had  in 
the  caae  in  the  Navy  Department — the  same  having  been  omitted  in 
the  original  petition — he  now  states  that  application  for  payment  of 
the  claim  of  said  Peebles,  which  is  the  matter  in  controversy  in  this 
case,  was  made  to  the  Chief  of  the  Bureau  of  Docks  and  Yards  of  said 
Kavy  Department,  and  that  it  was  refused,  on  the  ground  that  the 
aervice,  as  he  alleges,  was  not  authorized,  and  the  account  was  not 
certified  to  be  correct  by  Mr.  Cuthbert,  the  agent  of  the  department ; 
all  of  which  will  appear  on  reference  to  the  letters  of  Commodore 
Joseph  Smithy  Chief  of  the  Bureau  of  Yards  and  Docks  of  the  Navy 
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Department,  dated  the  6th  and  16th  of  March,  1858,  and  herewith 
presented  to  the  Court,  and  which  it  is  requested  may  be  received  and 
filed  in  the  case. 
All  of  which  is  respectfully  submitted,  by 

J.  F.  POLK, 
Attorney  fbr  John  Peebles. 


A. 

The  United  States  Dr.^  by  John  A.  CtUhberty  timber  agent ^  southern 
district  of  Alabama,  by  oontra^d  with  John  Peebles,  on  December  27, 
1853,  to  August  11,  1864, 

For  seven  months'  services  as  a  surveyor,  (and  his  expenses  to 

be  paid  him,)  at  one  hundred  dollars  per  month |700  00 

For  the  contingent  account  for  expenses  in  travelling,  chain 
bearers,  and  choppers — 

December  27,  1853.  For  one  days'  travel,  and  ferry  boat,  to 

Mobile,  by  order  of  a  subposna  from  United  States  court...        3  70 
December  30,  1853.  For  cash  paid  Mobile  ferry  boat  to  Bald- 
win county,  on  a  survey  and  examination  of  lands 1  OO 

December  30,  1853.  Eeturn  to  Mobile  to  report  ferry  boat, 

and  board 4  00 

January  10,  1854.  Paid  steamer  Fashion,  passage  to  Oven 
Bluff,  Clark  county,  on  a  survey.  United  States  against 

Dubose,  for  a  trespass 3  00 

January  10,  1854.  Paid  steamer  Fashion,  return  to  Mobile.         3  00 
January  22,  1854.    Paid  steamer  Cuba,  passage  to  Saint 

Stephen's  land  office,  after  maps,  &c.,  for  use  of  department        4  00 

January  22,  1854.  Paid  board  at  Saint  Stephen's 5  00 

February  2,    1854.    Paid  steamer  Bellgates,  passage  from 

Saint  Stephen's  to  Mobile 3  00 

February  3,  1854.  Paid  for  one  ream  coarse  writing  paper, 

in  Mobile 1  00 

Paid  ferry  boat  of  Mobile,  to  Baldwin  county 1  00 

Paid,  all  night  at  Stockton,  self  and  horse 1  25 

Paid  at  Gainstown  ferry,  Alabama  river,  self  and  horse 25 

Paid  expenses  at  town  of  Jackson,  Clark  county,  while  exam- 
ining lands  in  that  neighborhood 3  00 

Paid,  all  night  at  Coxe's,  $1,  all  night  at  Wood's  Bluff,  $1        2  00 
Paid  board  at  Eelley's,  Clark  county,  examining  neigh- 
borhood         5  00 

Paid,  en  route  to  Demopolis  land  office,  at  Glover's  all  night        1  25 
Paid  board  at  Demopolis,  self  and  horse,  procuring  township 

maps,  eight  days 16  00 

Paid,  return  from  Demopolis,  all  night  at  Bradford 1  25 

Paid,  all  night  at  Choctaw  Corner,  Mr.  Taylor's 1  00 

Paid,  all  night  at  Sugsville,  Clark  county 1  25 
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Paid  at  Gainstown  ferry,  Alabama  riv^r |0  25 

Paid,  all  night  at  Stockton,  self  and  horse 1  25 

Paid  ferry  boat  to  Mobile 1  00 

Paid  board  at  Mobile,  attending  United  States  Court 4  00 

Paid  steamer  passage  to  junction  of  Beckbee  and  Alabama 

rivers,  on  survey,  United  States  vs.  John  Stalls* 3  00 

Paid  board  to  Webb,  while  on  survey  and  examination 5  00 

Paid  Gborge  Mashow,  chain  bearer,  |l  50  per  day,  5  days..  7  60 

Paid  Samuel  Hutchinson,  chain  bearer,  1  day  1  00 

Paid  John  Averith,  cbain  bearer,  |1  50  per  day,  7  days 10  50 

Paid  Beuben  McDonald,  chopper,  $1  50  per  day,  7  days....  10  60 

Paid  to  return  to  Mobile  by  land,  all  night  at  Stockton 1  00 

Paid  ferry  boat  to  Mobile  to  report,  and  return 2  00 

Paid  ferry  boat^  self  and  horse,  to  Mobile 2  50 

Paid  board  in  Mobile,  while  writing  in  agent's  office 2  25 

Paid  board  for  horse,  Mobile,  same  time • •...  3  00 

(Leave  Mobile  for  St.  Stephen's  land  office.) 

Paid  ferry  at  Chickasawboge  creek,  10  cents;  (Jedar  creek,  10 

cents ; 20 

Paid  board,  self  and  horse,  at  St.  Stephen's..^ 10  00 

Paid  return  ferry,  at  Cedar  creek,  10  cents  ;  Chickasawboge, 

10  cents 20 

Paid,  all  night  at  Slade.... 1  00 

Paid  board  at  Mobile 1  25 

Paid  passage  on  railroad  car  to  Citronell 90 

Paid,  return  by  the  same,  to  Mobile 90 

Paid  board  for  horse,  Mobile ;.  10  00 

Amount 845  25 

JOHN  rEEBLES. 


The  United  States  to.  Beuben  Mc  Donald ,  Dr. 

May  13,  1854.  For  the  hire  of  one  hand  as  a  chopper  for  a 
Burvey  by  John  Peebles,  surveyor  in  the  case  of  the  United 
States  timber  agent  vs.  John  Stalls,  tor  a  trespass,  at  the 
rate  of  one  dollar  and  fifty  cents  per  day,  for  seven  days $10  50 

Ueceived  of  John  Peebles,  surveyor,  the  above  account,  ten  dollars 
and  fifty  cents,  in  full. 

R.  McDonald. 


*  This  case  was  a  bod  svramp. 
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The  United  Statea  to  John  AviSy  Dr. 

Maj  13,  1854.  For  hire  to  bear  the  chain  for  a  survey  by 
John  Peebles,  surveyor,  in  the  case  of  the  United  States 
timber  agent  vs.  John  Stalls,  for  a  trespass  at  the  rate  of 
one  dollar  and  fifty  cents  per  day  for  seven  days $10  50 

Beceived  of  John  Peebles,  surveyor,  the  above  account,  ten  dollars 
and  fifty  cents,  in  full. 

W.  J.  AVIS. 


B. 

United  States  of  Amekica,    ) 
Southern  District  of  Alabama.  ) 

By  virtue  of  authority  in  me  vested,  I  hereby  designate  and  appoint 
you  to  ascertain  the  boundaries  of  the  lands  belonging  to  the  gov- 
ernment of  the  United  States,  appurtenant  to  the  land  ofiice  at  St. 
Stephens,  when  ascertainment  of  lines,  by  surveys,  shall  be  necessary 
in  the  operations  of  my  agency. 

JOHN  A.  CUTHBEBT, 
U.  S.  Timber  Agent,  S^th.  Dist.  Ala. 
To  John  Peeplbs,  Esq. 

Januart  21,  1864. 


C. 

United  States  of  America,     } 
Southern  District  of  Alabama,  ) 

Know  all  men  by  these  presents,  that  for  the  advancement  of  the 
public  interests  in  the  protection  of  government  timber,  and  the  con- 
venience of  parties  wishing  to  make  a  lawful  settlement  for  timber 
which  they  have  cut  on,  or  taken  from  lands  belonging  to  the  gov- 
ernment of  the  United  States,  I  hereby  authorize  and  empower  John 
Peebles  to  make  settlements  for  timber  of  any  and  every  kind,  cut  on 
or  taken  from  said  lands,  according  to  the  following  regulations,  viz  : 

John  Peebles  must  determine,  according  to  the  best  of  his  infor- 
mation and  judgment,  the  number  of  trees  cut  on,  or  taken  from  gov- 
vernment  lands,  by  the  trespasser,  and  he  must  in  like  manner  ascer- 
tain the  value  of  such  trees,  in  the  neighborhood. 

The  trespasser  must  pay  three  times  the  value  of  the  trees  cut  or 
taken  by  him,  ascertained  as  above. 

In  the  receipt  and  discharge  given  to  the  trespasser,  John  Peebles 
must  specify  the  number  and  kind  of  trees,  and  the  land  on  which 
they  were  cut,  or  from  which  they  were  taken. 

JOHN  A.  CUTHBEBT, 
United  States  Timber  Agent. 

August  16,  1864. 
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No.  1. 


Bureau  of  Yards  and  Docks, 

December  13,  1856. 

Sir  :  The  bureau  has  the  honor  to  acknowledge  the  receipt  of  the 
order  of  the  Court  of  Claims,  of  date  of  the  10th  instant,  for  a  copy  of 
the  commission  to  John  A .  Cuthbert,  late  timber  agent  in  Alabama, 
and  for  any  other  documents  or  evidence  in  relation  to  the  claim  of 
John  Peebles,  now  pending  in  said  court. 

Upon  examination  of  the  records  of  this  bureau,  it  is  found  that 
Peebles'  case  is  referred  to  in  Mr.  Cuthbert's  letter  of  November  28^ 
1864^  and  again  in  the  receipt  given  by  Peebles  to  Cuthbert,  24th  of 
JunC;  1854,  for  the  sum  of  twenty-five  dollars,  for  surveying  ;  copies 
of  which  are  herewith  enclosed.  A  copy  of  the  commission  or  instruc- 
tions to  Mr.  Cuthbert,  dated  July  27,  1853,  is  also  forwarded. 

The  order  of  the  Court  is  herewith  returned. 

I  have  the  honor  to  be,  very  respectfully,  yours,  &c., 

JOS.  SMITH. 

Hon.  J.  C.  DoBRiN, 

Secretary  of  the  Navy. 


Bureau  of  Yards  and  Docks, 

July  27,  1853. 

Sir  :  The  Secretary  of  the  Navy  having  decided  to  consolidate  into 
one  the  timber  agencies  of  Alabama,  and  having  appointed  you  the 
timber  agent  for  that  State,  I  have  been  directed  to  forward  for  your 
government  the  following  instructions : 

It  will  be  your  duty  to  preserve  from  waste,  destruction,  remeval, 
and  from  every  species  of  depredation,  all  the  timber  and  wood  grow- 
ing, standing,  or  being  upon  the  public  lands  in  the  State ;  but  more 
especially  the  live  oak,  red  cedar,  and  long  leaf  yellow  pine,  suitable 
and  valuable  for  naval  purposes. 

For  any  information  you  may  require  to  enable  you  to  designate 
public  from  private  lands,  you  will  apply  to  the  surveyor  general  of 
the  State,  and  to  the  different  land  offices  in  your  district.  If  neces- 
sary, you  will  seek  the  legal  advice  of  either  of  the  United  States  dis- 
trict attorneys  within  your  reach  ;  and  you  will  invoke  the  assistance, 
not  only  of  the  civil  authority,  but  so  far  as  it  can  be  lawfully  given, 
likewise  that  of  the  army  and  the  navy,  for  the  successful  accomplish- 
ment of  the  important  trust  committed  to  you. 

The  department  relies  upon  your  unremitting  exertions,  and  a 
prompt  resort  to  all  proper  means  within  your  power  to  the  effectual 
discharge  of  ihis  duty.  It  is  also  required  by  the  department  that 
you  shidl  engage  in  no  business  whatever  which  shall  interfere  with 
or  prevent  a  faithful  discharge  of  your  duties  as  timber  a^ent. 

lour  compensation  will  be  at  the  rate  of  fifteen  hundred  dollars  ; 
and  it  is  to  be  distinctly  understood  that  the  per  annum  compensation 
of  fifteen  hundred  dollars  is  the  only  allowance  that  will  be  made 
under  any  circumstances  whatever,  except  for  horse  and  boat  hire, 
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snryeying,  the  procuring  of  township  maps,  and  other  similar  expenses 
inseparably  connected  with  an  efficient  performance  of  your  public 
duties. 

For  all  expenses  incurred  by  you  on  public  account,  you  will  take 
receipts  in  triplicate,  and  transmit  a  statement  thereof  quarterly  to 
the  Fourth  Auditor  of  the  Treasury  for  settlement ;  and  in  all  your 
expenses  it  is  expected  that  the  most  rigid  economy  will  be  observed. 
Your  predecessors,  Messrs.  Hardy  Wilkins,  of  Montgomery,  and 
Nathaniel  Davis,  of  Limestone  county,  will  be  directed  to  turn  over 
to  you  all  the  public  property  in  their  possession  having  reference  to 
your  agency.  For  the  property  thus  received  you  will  exchange 
duplicate  receipts,  and  forward  copies  thereof  for  file  in  this  bureau. 

You  will  report  monthly  to  the  bureau,  and  oftener  if  necessary, 
statements  in  detail,  making  the  department  intimately  acquainted 
with  all  your  proceedings. 

Respectfully,  your  obedient  servant, 

JOS.  SMITH. 

John  A.  Cuthbert,  Esq., 

U.  S.  timber  agent,  MobiUy  Ala. 


Extract  from  letter  of  John  A.  Cufhberf.y  United  States  timber  agent, 
sofiUhern  district  of  Alabama,  dotted  Novembr  28,  1854,  so  far  as  it 
relates  to  the  case  of  John  Peebles . 

"  I  had  surveys  completed  for  twelve  of  my  cases  in  the  court  at 
Mobile,  and  for  all  of  my  cases  but  one,  in  the  court  at  Montgomery. 

^^Mr.  John  Peebles  had  a  high  reputation  as  an  industrious  and 
accurate  surveyor ;  and  early  in  the  summer  I  had  engaged  him  to 
make  the  surveys  for  all  the  residue  of  my  cases.  In  August,  I  think 
about  the  middle  of  the  month,  he  entered  into  a  direct  and  absolute 
engagement  with  me  to  make  the  surveys  for  all  these  cases  ;  to  com- 
mence the  work  immediately,  and  not  to  stop  until  the  whole  was 
completed.  This  engagement  was  made  immediately  after  I  had  re- 
jected his  fictitious  account  against  the  government.  It  was  a  ^ood 
job  for  him.  He  evinced  an  earnest  wish  to  get  it,  and  I  believea  he 
would  execute  his  contract  with  me.  In  Oct(K)er  I  again  directed  my 
attention  to  the  surveys,  and  to  my  very  great  surprise,  I  found  that 
Mr.  Peebles  had  not  commenced  them.  I  then  went  on  a  route  for 
the  very  purpose  of  engaging  another  surveyor,  and  I  endeavored  to 
find  Mr.  A.  6.  W .  Kennedy,  whom  I  believe  to  be  a  good  surveyor. 
He  had  some  surveys  on  hand  at  the  time,  and  I  could  not  procure  his 
services  immediately,  but  I  was  informed  that  he  wished  to  engage  with 
me,  and  he  promised  to  meet  me  in  Mobile."  ******* 
''  I  afterwards  saw  Mr.  Kennedy  and  engaged  his  services,  and  I  have 
no  doubt  that  he  is  now  making  the  surveys." 

'^  Just  before  the  interview  with  Mr.  Bequier,  I  had  been  informed 
that  Bradford,  a  surveyor,  whose  testimony  was  important  to  me,  had 
gone  to  Texas  ;  and  a  friend  had  told  me  that  Peebles  was  bribed  to 
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defeat  me,  and  it  was  to  these  matters  that  I  alladed  in  my  remark 
to  Mr.  Bequier.  On  Airther  reflection  I  do  not  believe  that  Peebles 
was  bribed,  but  he  found  as  good  employment  from  private  persons^ 
and  I  believe  that  he  left  me  in  resentment." 

Received  of  Judge  J.  A.  Cuthbert,  at  Mobile,  this  24th  day  of  June, 
1854,  twenty-five  dollars  on  account  of  expenses  in  surveying  the 
public  lands  on  account  of  trespasses. 

JOHN  PEEBLES, 
Surveyor,  sotUhem  district  Alabama. 


No.  2. 

Bureau  of  Yabdb  and  Docks, 

January  20,  1857. 

Sib  :  The  bureau  has  the  honor  to  acknowledge  the  receipt  of  the 
order  of  the  Court  of  Claims,  dated  the  14th  instant,  in  relation  to  the 
case  of  John  Peebles  vs.  The  Uuited  States,  asking  for  information  in 
regard  to  the  regulations  of  the  Navy  Department  for  the  appointment 
of  timber  agents,  with  their  powers  relating  to  the  preservation  of 
live  oak  and  other  timber,  for  naval  purposes,  and  requesting  copies 
thereof,  as  well  as  for  any  other  information  tending  to  elucidate  the 
claim  of  said  Peebles. 

The  3d  section  of  the  act  of  Congress  of  March  3,  1827,  authorizes 
tbe  President  of  the  United  States  to  take  proper  measures  to  protect 
the  live  oak  timber  suitable  for  naval  purposes,  growing  upon  the 
public  lands.  Under  this  authority  the  Secretary  of  the  Navy  has 
m>m  time  to  time,  as  the  public  interests  required,  appointed  timber 
agents  in  the  States  of  Florida,  Alabama,  Mississippi,  and  Louisiana, 
whose  special  duty  it  is  to  take  care  of  the  public  interests  in  this 
regard. 

Mr.  John  A.  Cuthbert  was  appointed  timber  agent  for  the  southern 
district  of  Alabama  on  the  27th  July,  1853,  and  a  copy  of  his  com- 
mission or  instructions  was  sent  to  you  (ia  answer  to  an  order  of  the 
Oourt  of  Claims  dated*  December  10,  1856)  on  the  13th  of  December 
last ;  also  copies  of  the  correspondence  of  Cuthbert  with  the  bureau 
relating  to  the  claim  of  the  said  John  Peebles  for  surveying. 

The  order  of  the  Court  of  Claims  is  herewith  returned. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JOS.  SMITH. 

Hon.  J.  C.  Dobbin,  Secretary  of  the  Navy. 


No.  3. 

Bureau  of  Yabds  and  Docks, 

October  13,  185T- 

Sir  :  I  have  the  honor  to  acknowledge  the  reference  of  the  order 
of  the  Court  of  Claims  of  date  the  12th  instant,  requesting  evidence 
to  be  famished  in  the  suit  of  John  Peebles  vs.  The  United  States ; 
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and)  in  reply,  state  that  the  timber  agents  nnder  the  Navj  Depart- 
ment for  the  State  of  Alabama  were  not  authorized  to  employ  surveyorsi 
except  when  specially  directed  to  do  so  by  this  bureau,  and  that  no 
general  or  special  authority  or  directions  were  given  to  Mr.  Cuthbert 
to  employ  Mr.  Peebles. 

Surveyors  have  been  paid  by  the  Navy  Department,  when  properly 
and  specially  employed  by  its  agents,  at  the  usual  rates  allowed  in  the 
State  for  such  duty,  on  bills  specifying  the  lands  surveyed  which  are 
certified  to  be  correct  by  the  agents,  and  approved  by  this  bureau. 

The  bureau  would  respectfully  state  that  there  is  no  other  evidenoe 
in  the  records  of  the  department  relating  to  this  case  than  that  here- 
tofore communicated  in  letters  to  the  l^cretary  of  the  Navy,  dated 
respectively  December  13,  1856,  January  20,  1857,  and  the  29th  of 
July  last. 

Enclosed  herewith  is  a  copy  of  the  bureau's  letter  of  instructions 
to  Mr.  John  A.  Cuthbert,  late  timber  agent  in  Alabama,  dated  July 
27,  1853. 

The  papers  are  herewith  returned. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JOS,  SMITH. 

Hon.  ISAAO  ToUGETi 

Secretary  cf  the  Navy, 


BmuBAU  OF  Yards  and  Doges,  July  27,  1853. 

Sir  :  The  Secretary  of  the  Navy  having  decided  to  consolidate  into 
one  the  timber  agencies  of  Alabama,  and  having  appointed  you  the 
timber  agent  for  that  State,  I  have  been  directed  to  forward  for  your 
government  the  following  instructions : 

It  will  be  youi  duty  to  preserve  from  waste,  destruction,  removal, 
and  from  every  species  of  depredation,  all  the  timber  and  wood  grow- 
ing, standing  or  being  upon  the  public  lands  in  the  State,  but  more 
especially  the  live  oak,  red  cedar,  and  long  leafed  yellow  pine,  suitable 
and  valuable  for  naval  purposes.  For  any  information  you  may  re- 
quire to  enable  you  to  designate  public  from  private  lands,  you  will 
apply  to  the  surveyor  general  of  the  State  and  to  the  different  land 
offices  in  your  district.  If  necessary,  you  will  seek  the  legal  advice  of 
either  of  the  United  States  district  attorneys  within  your  reach,  and 
will  invoke  the  assistance  not  only  of  the  civil  authority,  but  so  far  as 
it  can  be  lawfully  ^iven,  likewise  that  of  the  army  and  navy,  for  the 
successful  accomplishment  of  the  important  trust  committed  to  you. 

The  department  relies  upon  your  unremitting  exertions,  and  a 
prompt  resort  to  all  proper  means  within  your  power  to  the  effectaal 
discharge  of  this  duty.  It  is  also  required  by  the  department  that 
you  shall  engage  in  no  business  whatever  which  shall  interfere  with  or 
prevent  a  faithful  discharge  of  your  duties  as  timber  agent. 

Your  compensation  will  be  at  the  rate  of  fifteen  hundred  dollars, 
and  it  is  to  be  distinctly  understood  that  the  per  annum  compensation 
of  fifteen  hundred  dollars  is  the  only  allowance  that  will  be  made  under 
any  circumstances  whatever,  except  for  horse  and  boat  hire,  surveying. 
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the  procuring  of  township  maps,  and  other  similar  expenses  insepa- 
rably connected  with  an  efficient  performance  of  yonr  public  duties. 

For  all  expenses  incurred  by  you  on  public  account,  you  will  take 
receipts  in  duplicate,  and  transmit  a  statement  thereof  quarterly  to  the 
Fourth  Auditor  of  the  Treasury  for  settlement ;  and  in  all  your  ex- 

?mses  it  is  expected  that  the  most  rigid  economy  will  be  observed, 
our  predecessors,  Messrs.  Hardy  Wilkins,  of  Montgomery,  and 
Nathaniel  Davis,  of  Limestone  county,  will  be  directed  to  turn  over  all 
the  public  property  in  their  possession  having  reference  to  your 
agency.  For  the  property  thus  received  you  will  exchange  duplicate 
receipts  and  forward  copies  thereof  for  file  in  this  bureau. 

You  will  report  monthly  to  the  bureau,  and  oftener,  if  necessary, 
statements  in  detail,  making  the  department  intimately  acquainted 
with  all  your  proceedings. 
Bespectfully,  yonr  obedient  servant. 

JOS.  SMITH. 

John  A.  Cuthbert^  Esq. , 

V.  8.  limber  Agent,  Mobile,  Alabama. 


No.  4. 

BuRBAu  OF  Yards  Ain>  Docks, 

October  23,  185Y- 

Sir  :  I  have  the  honor  to  acknowledge  the  reference  of  the  order  of 
the  Court  of  Claims,  dated  the  20th  instant,  in  relation  to  the  case  of 
John  Peebles  vs.  The  United  States,  and  in  reply  to  the  first  inter- 
rogatory state,  that  the  records  of  this  bureau  do  not  show  that  any 
special  directions  issued  to  Mr.  John  A.  Cuthbert,  late  timber  agent 
in  Alabama,  to  employ  either  the  Messrs.  Bradford  or  A.  B.  W.  Ken- 
nedy  as  surveyors. 

But  it  does  appear  that  these  parties  were  employed  by  Mr.  Cuth- 
bert to  make  surveys  and  exammations  of  certain  sections  of  land, 
which  they  did  ;  that  their  accounts  for  said  service  were  presented  by 
said  Cuthbert,  duly  certified,  for  payment,  and  that  the  bureau  ap- 
proved them. 

2.  It  has  necessarily  been  the  practice  of  the  department  to  confide 
to  the  timber  agent  for  Alabama,  and  to  the  agents  for  other  States, 
the  making  of  contracts  with  surveyors  when  their  services  are  re- 
quired by  the  public  interests. 

3.  It  has  been  the  general  practice  of  the  department  to  allow  the 
accounts  of  surveyors  when  properly  vouched  and  certified  by  the 
agent.  In  some  cases  of  palpable  overcharge,  the  bureau  has  sus- 
pended the  accounts  of  surveyors  for  want  of  authority  or  for  ex- 
planation. 

I  know  of  no  other  evidence  in  this  bureau  tending  to  elucidate  the 
claim  of  John  Peebles  vs.  The  United  States  which  has  not  previously 
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been  oommunicated  in  letters  dated  December  13,  1856,  January  20, 
July  29,  and  October  13.  1857. 

The  order  of  the  Court  of  Claime  is  herewith  returned. 
I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JOS.  SMITH. 
Hon.  Isaac  Totjcby, 

Secretary  of  the  Navy, 


No.  5. 

BuRBAU  OF  Yards  and  Docks, 

November  18,  1857. 

Sir:  The  bureau  has  the  honor  to  acknowledge  the  reference  of  the 
order  of  the  Court  of  Claims,  dated  the  17th  instant,  in  the  case  of 
John  Peebles  vs.  The  United  States,  requesting  certain  copies  of  cor- 
respondence, and  in  reply  states  that  a  copy  of  the  bureau's  letter  to 
the  Secretary  of  the  Navy,  dated  August  2,  1854,  in  respect  to  the 
Messrs.  Bradford's  account  is  herewith  enclosed. 

In  reference  to  the  second  inquiry  the  records  do  not  show  that  the 
bureau  made  any  reply  to  Mr.  Cuthbert's  letter  of  the  14th  of  March, 
1857,  in  which  objections  and  reasons  are  stated  why  Peebles'  claim 
was  not  well  founded.  But  it  does  appear  that  said  letter  was  forwar- 
ded to  the  Assistant  Solicitor  of  the  Court  of  Claims,  Mr.  Batcliffe,  a 
copy  of  which  is  herewith  transmitted. 

The  order  of  the  Court  is  herewith  returned. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JOS.  SMITH. 

Hon.  Isaac  Toucby, 

Secretary  of  the  Navy. 


No.  6. 

Washinoton,  March  14,  1857. 

Dbar  Sir  :  Your  communication  of  the  5th  instant  has  been  re- 
ceived. I  have  endeavored  to  recall  to  mind  the  material  facts  in 
relation  to  the  claim  of  John  Peebles  against  the  United  States,  and  I 
feel  certain  that  my  recollection  of  them  is  clear  and  reliable.  The 
claim  is  fraudulent  in  every  part. 

I  engaged  the  Bradfords'  to  survey  lands  in  the  county  of  Washing- 
ton, in  preparation  for  prosecutions  that  had  been  commenced.  I  had 
been  in  the  county  of  Clarke,  and  had  there  seen  a  considerable  num- 
ber of  ship  spars  hewn,  but  not  yet  hauled  away,  and  I  had  informa- 
tion that  persons  not  known  to  me  had  been  getting  spars  in  another 
part  of  the  same  county.  I  engaged  Peebles  to  go  into  Clarke  county, 
to  ascertain  the  government  land  on  which  spars  had  been  cut,  and  to 
survey  them. 
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I  expected  him  to  report  what  work  he  might  do  in  a  shape  in 
which  I  could  act  on  it,  and  to  pay  him  the  customary  price  for  what 
work  he  might  do.  I  did  not  enter  into  any  contract  to  employ  him 
by  the  month,  or  to  pay  bis  expenses.  In  all  cases  when  I  employed 
surveyors,  I  found  it  expedient  to  give  them  written  authority,  in 
order  to  prevent  their  being  interrupted  by  tresspassers  who  might 
wish  to  prevent  the  surveys . 

Mr.  Peebles  reported  to  me  one  case  of  trespass,  where  lightwood 
had  been  cut  on  the  public  land.  The  lightwood  was  seized  under 
my  authority,  and  a  prosecution  was  commenced ;  and  Mr.  Peebles 
was  summoned  as  a  witness,  and  failed  to  attend.  This  was  the  only 
case  of  trespass  of  which  he  ever  gave  me  information,  and  he  was 
never  summoned  as  a  witness  in  any  other  case  by  my  direction  or 
within  my  knowledge.  I  remember  well  that  during  the  time  covered 
by  his  account,  I  inquired  of  David  Barton  whether  he  knew  where 
Mr.  Peebles  was,  for  I  was  surprised  that  he  gave  me  no  information 
about  spars ;  and  Barton  told  me,  in  reply,  that  Peebles  was  in  his 
employment,'  hunting  trespasses  for  him  (Barton)  to  return  as  in- 
former. 

In  the  middle  or  latter  part  of  April,  1864,  a  raft  of  cypress  logs 
was  brought  down  Mobile  river,  which  I  was  informed  had  been  taken 
from  government  land.  I  engaged  Peebles  to  go  to  the  place  and 
ascertain,  by  making  a  survey,  whether  the  land  from  which  they  had 
been  taken  belonged  to  the  government.  I  have  no  doubt  that 
Peebles  made  this  survey,  and  the  one  above  mentioned.  .  He  never 
reported  any  other  survey  to  me.  I  have  never  heard  of  his  making 
any  other  survey  for  the  government.  He  never  gave  me  any  infor- 
mation in  relation  to  trespasses,  except  in  the  two  cases  above  men- 
tioned. 

He  asked  me  for  twenty -five  dollars,  saying  that  he  wanted  money 
to  pay  chain  carriers,  not  presenting  any  account  to  me.  I  paid  him 
the  twenty-five  dollars,  and  he  gave  me  a  receipt,  the  language  of 
which  seems  to  favor  his  claim.  I  have  no  recollection  why  the  re- 
ceipt was  written  in  this  form ;  but  I  conjecture  that  it  was  so  written 
at  the  request  of  Peebles,  with  the  design  of  entrapping  me. 

I  suppose  that  there  is  a  balance  due  to  Peebles  on  the  two  surveys 
above  mentioned  ;  but  his  account  is  fraudulent  in  toto. 
With  high  regard, 

JOHN  A.  CUTHBERT. 

Jos.  Smith,  Esq. , 

Chi^  of  Bureau  of  Yards  and  Docks. 


No.  7. 

Bureau  of  Yari>s  and  Docks, 

July  29,  1857. 

Bib  :  The  bureau  has  received  the  letter  of  Mr.  Daniel  Batcliffe, 
Afisirtant  Solicitor  of  the  Court  of  Claims,  which  you  referred  yesterday 
for  a  report  upon  certain  questions  in  reference  to  the  suit  of  John 
Peebles  vs.  The  United  States,  for  alleged  service  as  surveyor  in  the 
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employ  of  Mr.  John  A.  Cuthbert,  late  timber  agent  for  the  sonthern 
district  of  Alabama. 

The  first  question  is : 

**  Under  what  authority  was  the  contract  made  by  Mr.  Cuthbert, 
upon  which  the  petitioner  founds  his  demand  ?" 

Mr.  Cuthbert  had  no  other  authority  from  this  bureau  than  its 
general  instructions  of  the  27th  of  February,  1853,  (a  copy  of  which 
has  been  previously  furnished)  to  make  a  special  contract  with  Mr. 
Peebles  for  surveying  the  public  lands. 

The  rule  of  the  department  is  now,  and  has  been  heretofore,  that 
if  a  timber  agent  reports  a  necessity  for  the  services  of  a  surveyor, 
and  that  by  the  employment  of  such  an  officer  the  public  interests 
may  thereby  be  advanced,  authority  is  then  vested  in  said  agent  to 
employ  one,  or  not,  as  the  judgment  of  the  bureau  may  decide. 

2.  *'  What  is  the  rule  or  measure  by  which  suryeyors  are  paid  for 
services  in  cases  like  the  one  referred  to  ?" 

The  rule  or  measure  of  compensation  to  surveyors,  sanctioned  by 
the  bureau,  is  that  which  obtains  in  the  State  either  by  law  or  usage; 
or  such  sum  per  day  ;  or  for  a  given  job,  as  may  be  agreed  upon  by 
the  authorized  agent  of  the  department  and  the  surveyor. 

3.  ^'  What  was  the  character  of  Mr.  Cuthbert  whilst  connected 
with  the  government  as  timber  agent ;  and  how  did  he  discharge  his 
duties?" 

The  Bureau  had  a  high  estimate  of  the  character  of  Mr.  Cuthbert. 
He  was  a  capable  and  efficient  officer,  and  discharged  his  duties  with 
industry  and  fidelity. 

Mr.  Ratcliffe's  letter  is  herewith  returned. 
I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JOSEPH  SMITH. 
Hon.  I.  ToucBT, 

Secretary  of  tJie  Navy. 


in  the  united  states  court  of  claims. 

John  Peebles,  Claimant,  vs.  The  United  States. 

The  claimant  proposes  to  propound  the  following  interrogatories  to 
David  Barton,  before  R.  B.  Owen,  esq.,  commissioner  of  the  Court 
of  Claims,  at  his  office  in  the  city  of  Mobile,  Alabama,  on  the  26th 
day  of  the  present  month,  June,  1857,  at  10  o'clock  in  the  morning, 
or  before  some  other  commissioner  of  said  Court  at  the  same  time  and 
city,  and  at  his  office  or  place  of  business,  whose  answers  will  consti- 
tute his  deposition  as  rebutting  testimony  to  that  taken  by  the  United 
States  Solicitor  on  the  part  of  the  United  States,  and  is  intended  to  be 
used  as  evidence  in  the  case  of  John  Peebles  against  the  United  States 
now  pending  in  said  court. 

The  following  are  the  interrogatories  referred  to  in  the  forego- 
ing, viz : 

1st  interrogatory.  Do  yon  know  whether  John  A.  Cuthbert  did  or 
did  not  discharge  his  duties  as  United  States  timber  agent  with 
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fidelity,  in  the  prosecution  of  depredators  upon  the  public  lands 
during  the  years  1854  and  1855  ?  If  yea,  state  all  you  know  on  the 
subject. 

2d  and  last  interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  ?    If  yea,  state  it. 

Of  all  which,  the  Solicitor  of  the  United  States  for  the  Court  of 
Claims,  is  requested  to  take  notice. 

J.  F.  POLK, 
Attorney  of  Bcoord  for  the  claimant. 
Washikgton,  D.  0. 

Kon  After  the  witness  has  been  sworn,  and  before  he  answers  the  first  question,  the 
oommissloDer  will  not  foiget  to  require  him  to  state  his  name,  his  occupation,  his  age, 
his  place  of  residence  for  the  past  year ;  whether  he  has  any  interest,  direct  or  indirect,  in 
the  claim  which  is  the  subject  of  inquiry  ;  and  whether,  and  in  what  degree,  he  is  related 
to  the  claimant. 

Notice  accepted,  suhject  to  objections  to  the  testimony,  June  2, 185 T. 

DAN'L  RATCLIFFE, 
Amatant  Solicitor  of  Court  of  Claims. 


in  the  united  states  cx)uet  of  claims.— no.  601,  general  docket. 

John  Peebles  vs.  The  United  States. 

To  the  Solicitor  of  the  United  States  for  the  Court  of  Claims: 

Sis  :  The  petitioner  in  the  case  referred  to  above,  is  desirous  of  hav- 
ing the  name  of  C.  M.  Gk)dbold  associated  with  that  of  David  Barton 
named  in  the  notice  recently  acknowledged  by  you,  as  a  witness  in  said 
case,  and  whose  deposition  it  was  proposed  should  be  taken  in  the  form 
of  his  answers  to  the  interrogatories  which  accompanied  said  notice, 
kfore  B.  B.  Owen,  esq.,  a  commissioner  of  the  Court  of  Claims,  at  his 
office  or  place  of  business  in  the  city  of  Mobile^  at  the  hour  of  ten 
o'clock  in  the  morning,  on  the  26th  day  of  this  present  month,  June, 
1857 ;  and  it  is  requested  that  you  will  make  no  objection  to  the  asso- 
ciation of  the  name  of  said  C.  M.  Godbold  as  aforesaid,  in  order  that 
tile  same  interrogatories  as  were  proposed  to  be  propounded  to  the  said 
Bavid  Barton,  may  also  be  propounded  to  said  Godbold  by  the  same 
commissioner,  and  at  the  same  time  and  plaoe,  and  his  answers  to  the 
same  to  be  t^iken  down  and  forwarded  to  the  Court  of  Claims  as  his 
deposition  in  the  case,  in  like  manner  as  those  of  the  said  Barton. 
With  great  respect,  your  obedient  servant, 

J.  F.  POLK, 
Attorney  of  Beoordfor  the  Clmmant. 

I  consent.  M.  BLAIB,  Sdioitor. 

WABHXNaxoN,  June  17, 1857. 
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IN  THE  COURT  OF  CLAIMS. 

John  Peeblbs,  Claimant,  vs.  Thb  United  States. 

United  States  of  America,  soutJiem  district  of  Alabama. 

Be  it  remembered,  that  I,  Bichard  B.  Owen,  a  commissioner  of  the 
Court  of  Claims,  duly  commissioned  and  qualified,  did,  on  this  26th 
day  of  June,  A.  D.  1857,  cause  to  come  before  me  at  my  office  in  the 
city  of  Mobile,  district  and  State  aforesaid,  pursuant  to  the  notices  hereto 
attached,  David  Barton  and  C.  M.  Godbold,  the  witnesses  in  said 
notices  named,  to  testify  on  the  part  of  the  claimant  in  said  cause 
above  named. 

And  the  said  Barton  and  Godbold  having  been  by  me  first  sworn  to 
speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth  in  the 
cause,  did,  thereupon,  depose  and  say  in  answer  to  the  questions  here- 
inafter written  in  manner,  words,  and  form  as  is  hereinafter  under 
each  question  written. 

Witness  first  states : 

My  name  is  David  Barton ;  I  am  fifty  years  old ;  my  occupation 
that  of  a  farmer  and  land  agent;  I  have  resided  for  the  last  year  in 
Mobile  county ;  I  am  in  no  way  related  to  the  claimant,  and  have  no 
interest  direct  or  indirect  in  the  claim. 

Question  1.  Do  you  know  whether  John  A.  Cuthbert  did  or  did  not 
discharge  his  duties  as  United  States  timber  agent,  with  fidelity,  in 
the  prosecution  of  depredators  upon  the  public  lands,  during  the  years 
1864  and  1855?     If  yea,  state  all  you  know  on  the  subject. 

Answer  1.  He  neglected  a  great  deal  of  business  he  ought  to  have 
attended  to ;  I  was  during  the  time  inquired  of,  his  deputy  in  the  tim- 
ber agency ;  he  employed  the  claimant  and  other  surveyors  to  go  out 
upon  the  public  lands  and  ascertain  where  depredations  had  been  com- 
mitted, and  who  were  the  depredators ;  when  they  found  that  timber 
had  been  cut  on  lands  which  by  surveys  they  ascertained  to  be  public 
lands,  many  of  the  depredators  were  willing  on  the  spot  to  pay  for 
the  timber  so  cut,  at  the  government  price;  the  surveyors  would  then 
notify  by  letter  Mr.  Cuthbert  of  this  willingness  to  settle  on  the  part 
of  depredators,  and  request  him  to  come  immediately  to  the  scene  of  the 
depredations,  which  he  invariably  neglected  to  do.  In  consequence  of 
his  not  coming,  the  cases  went  to  prosecution;  and  at  the  time  of  the 
session  of  the  court,  he  would  meet  the  parties  at  court  and  then  com- 
promise with  them  at  rates  far  below  what  the.  law  authorized;  and 
below  what  I  or  the  surveyors  could  have  effected  on  the  spot ;  if  he 
had  have  done  his  duty  compromises  could  have  been  made,  which 
would  have  made  for  the  government  a  great  deal  of  money  after  pay- 
ing the  expenses  of  the  surveyors.  There  were  complaints  on  the  part 
of  the  district  attorney  and  the  surveyors  against  Cuthbert  on  account 
of  his  neglect  of  duty  as  before  stated.  These  complaints  were  fre- 
quent. 

Question  2.  Do  you  know  of  any  other  matter  relative  to  the  claim 
in  question  ?  if  yea,  state  it. 

Answer  2.  He  must  have  compromised  not  less  than  one  hundred 
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€8868  in  tbe  manner  stated  by  me  in  my  last  answer.  The  compromise 
80  made  by  him  would  not  average  three  cents  a  tree  for  the  timber  so 
cut ;  whereas,  had  the  compromise  been  rightly  managed,  they  would 
have  yielded  three  dollars  a  tree.  Timber  cut  on  public  lands  was 
seized  at  several  mills  and  watchmen  placed  over  it ;  and  when  the 
settlements  were  made  the  compromise  did  not  realize  enough  to  pay 
the  watchmen. 

Claimant  was  always  in  attendance  as  regularly  at  court  as  a 
witness  as  a  man  could  be.  On  one  occasion  he  was  in  attendance 
in  obedience  to  a  subpoena,  and  during  a  session  of  court  he  was  sent 
off  by  Cuthbert  to  do  a  job  of  surveying,  and  whilst  absent  on  this 
daty  he  was  called  as  a  witness^  and  being  absent  he  was  fined.  This 
is  the  only  instance  in  which  he  was  absent  when  wanted,  and  in  this 
case,  at  the  next  term  of  the  court,  his  fine  was  remitted  on  an 
explanation  of  the  circumstances.  I  know  nothing  more  than  I  have 
already  stated  in  my  previous  deposition. 

DAVID  BAKTON. 

Subscribed  and  sworn  to  before  me  this  26th  of  June,  1857. 

R.  B.  OWEN,  Gommiasioner. 

At  this  point  the  further  examination  of  witnesses  was  continued  to 
Saturday,  June  27,  at  10  a.  m. 

E.  B.  OWEN,  Gommiasioner. 


Mobile,  June  27,  1857. 

The  examination  of  witnesses  being  this  day  resumed,  pursuant  to 
adjournment,  C.  M.  Godbold  was  by  me  duly  sworn,  and  did  there- 
QpoQ  depose  and  say  as  follows  : 

Question  1.  Do  you  know  whether  John  A.  Cuthbert  did  or  did  not 
discharge  his  duties  as  United  States  timber  agent  with  fidelity  in  the 
prosecution  of  depredators  upon  the  public  lands  during  the  years 
1854  and  1855  ?     If  yea,  state  all  you  know  on  the  subject. 

The  witness  having  answered  that  he  is  forty-eight  years  of  age  ; 
i«  United  8tates  marshal  for  the  southern  district  of  Alabama ;  that 
he  has  resided  for  the  year  past  in  Mobile  county  ;  that  he  is  in  no 
▼ay  related  to  the  claimant  nor  interested  directly  or  indirectly  in  the 
claim,  to  the  above  written  question  answers  and  says  : 

Answer  1.  1  cannot  specify  any  particular  act  of  Judge  Cuthbert 
in  which  he  was  culpable  in  the  discharge  of  his  duties,  but  1  know 
that  the  complaints  against  him  in  his  official  capacity  were  frequent 
and  loud. 

Question  2.  Do  you  know  any  other  matter  in  relation  to  the  claim 
in  question  ?    If  yea,  state  it. 

Answer  2.  During  the  years  mentioned  I  frequently  saw  the 
claimant  Peebles,  and  always  understood  that  he  was  emjployed  as  a 
surveyor  for  the  government.  I  saw  his  statements  and  the  reports 
which  he  made.  I  consulted  him  frequently,  officially,  as  to  the 
whereabouts  of  persons  ;  and,  at  the  request  of  Judge  Cuthbert,  gave 
Rep.  C.  C.  178 2 
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him  written  authority  to  summon  witnesses  in  the  prosecution  of  depre^ 
datoTS  wherever  and  whenever  he  found  them.  Claimant  himself  was 
subpoened  by  me  regularly  at  every  term  of  court  as  a  witness^  and  I 
have  seen  him  frequently  on  the  stand  as  a  witness  called  by  the 
timber  agent  Cuthbert,  and  he  was  always  interrogated  as  a  surveyor 
and  answered  as  to  information  which  he  got  in  that  capacity. 

The  services  of  the  claimant  as  a  surveyor  were  valuable  to  the 
government,  for  the  information  which  he  obtained  as  such^  and  was 
able  to  impart  on  the  trials,  was  reliable  ;  and  convictions  could  not 
be  had  without  such  facts  as  he  testified  to. 

0.  M.  GODBOLD. 

Signed  and  sworn  to  before  me  this  27th  of  June,  1857. 

R.  B.  OWEN,  Commissioner. 


State  of  Alabama,  Mobile  county. 

On  this  26th  and  27th  days  of  June,  A.  D.  1857,  personally  came 
David  Barton  and  C.  M.  Godbold,  the  witnesses  above  named,  and 
after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  questions  contained  in  the  foregoing  depo- 
sition were  written  down  by  the  commissioner,  and  then  proposed  by 
him  to  the  witnesses ;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witnesses,  who  then  subscribed 
each  his  own  deposition  in  the  presence  of  the  commissioner. 

The  depositions  of  D.  Barton  and  C.  M.  Godbold,  taken  at  the 
request  of  John  Peebles,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in  the 
name  of  John  Peebles.  The  adverse  party  was  notified,  did  not 
attend,  and  did  not  object. 

B.  B.  OWEN,  Commissioner. 

Commissioner's  fees,  $5.    Paid  by  claimant. 

R.  B.  OWEN. 


UNITED  STATES  COURT  OF  CLAIMS. 
[No.  601  on  the  general  docket.] 

John  Peebles  vs.  the  Unitei)  States. 

Sir  :  At  the  boar  of  ten  o'clock,  before  noon,  on  the  4th  of  August, 
1856,  at  the  office  of  B.  B.  Owen,  esq.,  one  of  the  commissioners 
for  taking  testimony  under  appointment  of  the  Court  of  Claims,  and 
in  the  city  of  Mobile,  Alabama,  I  propose  to  take  the  depositions  of 
Elam  Philips,  C.  K.  Godbold,  and  David  Barton,  by  said  B.  B.  Owen, 
esq.,  or  some  other  like  commissioner,  in  the  said  city  of  Mobile,  and 
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at  his  proper  place  of  bnsiDess,  to  be  used  in  the  case  of  John  Peebles 
against  the  United  States,  now  pending  in  said  Court. 
Of  all  which  please  take  notice. 
Very  respectfully,  your  obedient  servant, 

J.  F.  POLK, 
Attorney  of  record  for  Claimant. 
H.  Blair,  Esq., 
BoUdtor  for  the  United  Staiea, 


Wabhinqton  Cnr,  D.  0. 


Notice  served  June  27, 1856. 


Washington  City,  D.  C. 

The  following  are  the  questions  the  answers  to  which  of  Elam 
Philips,  C.  K.  Godbold,  and  David  Barton,  it  is  proposed  to  take  by 
R.  B.  Owen,  esq.,  or  some  other  commissioner  for  taking  testimony 
under  appointment  of  the  Court  of  Claims  of  the  United  States,  in  the 
city  of  Mobile,  Alabama,  on  the  4th  day  of  August,  1856,  to  be  used 
as  testimony  in  the  case  of  John  Peebles  against  the  United  States, 
(No.  601  on  the  general  docket^)  now  pending  in  said  Court,  viz : 

The  first  question.  Your  name ;  your  age  ;  your  occupation,  and 
four  place  of  residence  during  the  past  year  ? 

Second  question.  Have  you  any  interest  direct  or  indirect  in  the 
claim  which  is  the  subject  of  inquiry,  and  are  you  related  to  the 
claimant  ?  If  yea,  in  what  degree  ? 

Third  question.  Are  you  acquainted  with  John  Peebles,  the  claim- 
ant in  this  case  ?  If  yea,  state  how  long  you  have  known  him,  and 
what  is  his  character  as  a  man  and  a  surveyor  ;  and  also  for  truth  and 
fidelity  in  the  discharge  of  his  professional  duties  ? 

Fourth  question.  Have  you  any  knowledge  of  a  contract  entered 
into  by  said  Peebles  and  John  A.  Cuthbert,  in  virtue  of  which  said 
Peebles  was  to  execute  certain  surveying  for  the  United  States  ?  If 
yea,  state  the  terms  of  said  contract ;  when  it  was  entered  into  ;  the 
purpose  for  which  the  surveying  was  to  be  done,  and  in  what  capacity 
said  Cuthbert  entered  into  the  contract. 

Fifth  question.  Do  you  know  whether  said  Peebles  was  commis- 
lioned  by  said  Cuthbert  to  execute  surveying  under  said  contract  ? 

Sixth  question.  Do  you  know  whether  said  Peebles  executed  said 
contract  on  his  part?  If  yea,  state  all  you  know  on  that  point. 
State,  also,  what  you  know  of  the  time  he  was  employed,  the  diffi- 
culty, labor,  and  unavoidable  expense  of  executing  the  surveying 
required  under  such  a  contract. 

ISeventh  question.  Is  it  customary  for  surveyors  when  executing 
surveying  contracts  to  take  receipts  for  their  incidental  expenses, 
such  as  payments  made  to  chainmen,  axemen,  and  choppers  ;  also 
for  provisions  and  travelling  expenses  ?  If  you  know  anything  on 
tbis  subject,  state  it. 

Eighth  question.  Do  you  know  whether  said  Peebles  paid  any,  and 
if  any,  what  sums  of  money  for  said  incidental  expenses? 
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Ninth  question.  Do  you  know  whether  said  Cuthbert  refused  to 
paj  said  Peebles  for  his  services  under  said  contract  ?  If  yea,  state 
why  he  did  so  refuse,  and  whether  he  made  any  complaint  against 
said  Peebles. 

Tenth  question.  Do  you  know  of  any  instructions  given  by  said 
Cuthbert,  or  under  his  authority,  to  said  Peebles,  relative  to  the 
execution  of  his  said  contract  ?    If  yea,  state  it. 

Eleventh  question.  Do  you  know  any  other  matter  or  thing  relative 
to  this  claim  ?    If  yea,  state  it  fully  and  particularly. 

J.   F.   POLK, 
Attorney  of  Record  for  Claimant. 

Washington  City,  D,  C,  June  27,  1856. 

I  have  no  questions  to  ask. 

M.  BLAIR. 


IN  THE  COURT  OP  CLAIBCS. 

John  Peebles  vs.  The  United  States. 

Be  it  known  that  on  this  4th  day  of  August,  A.  D.  1856,  I, 
Eichard  B.  Owen,  a  commissioner  for  taking  testimony,  duly  ap- 
pointed by  the  honorable  the  Court  of  Claims,  did,  at  the  hour  of 
10  o'clock  a.  m.^  call  and  cause  to  come  before  me,  at  my  office  in 
the  city  of  Mobile,  Elam  Philips,  C.  K.  Godbold,  and  David 
Barton,  to  testify  and  the  truth  to  say  as  witnesses  for  the  claimant 
in  the  above  entitled  cause,  now  pending  and  undetermined  in  said 
Court. 

And  the  said  witnesses  having  been  by  me  first  sworn  to  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  in  said  cause,  did 
thereupon,  in  answer  to  the  interrogatories  hereinafter  written,  depose 
and  say  as  follows,  to  wit : 

That  is  to  say,  Elam  Philips,  being  first  examined,  in  answer  to 
the  interrogatories  J  answers  and  says  as  follows,  to  wit: 

Interrogatory  1.  What  is  your  name,  age,  your  occupation  and 
place  of  residence  during  the  past  year? 

Answer.  My  name  is  Elam  Philips,  I  am  fifty-two  years  of  age, 
am  employed  by  the  general  government  as  an  assistant  light-house 
keeper,  and  have  resided  near  Mobile  for  the  past  thirty  years. 

Interrogatory  2.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry,  and  are  you  related  to  the 
claimant,  and  in  what  degree  ? 

Answer.  I  have  no  interest  whatever  in  the  claim,  and  am  in  no 
way  related  to  the  claimant. 

Interrogatory  3.  Are  you  acquainted  with  John  Peebles,  the 
claimant  in  this  cause?  If  yea,  state  how  long  you  have  known  him, 
and  what  is  his  character  as  a  man  and  a  surveyor,  and  also  ior 
truth  and  fidelity  in  the  discharge  of  his  professional  duties. 

Answer.  I  have  known  Mr.  Peebles  for  about  six  years,  and  have 
been  acquainted    with  his    character  for  twenty-five   years.      His 
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character  as  a  man  is  good  ;  no  one  has  a  better  character.  He  ha-) 
the  character  of  a  competent  surveyor.  I  have  myself  employed  him 
as  sach,  and  always  found  him  perfectly  competent.  He  stands  high 
for  truth  and  fidelity  in  the  discharge  of  his  professional  duties. 

Interrogatory  4.  Have  you  any  knowledge  of  a  contract  entered 
into  by  a  lid  Peebles  and  John  A.  Cuthbert,  in  virtue  of  which  said 
Peebles  was  to  execute  certain  surveying  for  the  United  States?  If 
yea,  state  the  terms  of  said  contract,  when  it  was  entered  into,  the 
purpose  for  which  the  surveying  was  to  be  done,  and  in  what  capacity 
said  Cuthbert  entered  into  the  contract. 

Answer.  I  know  of  the  contract  inquired  of.  Mr.  Cuthbert  was 
acting  here  as  timber  agent  of  the  government,  and  conducting 
certain  prosecutions  against  persons  for  depredations  upon  the  public 
lands.  In  a  conversation  with  said  Cuthbert  I  asked  him  why  he  so 
seldom  succeeded  in  convicting  the  parties  indicted,  and  his  reply 
was  that  it  was  on  account  of  the  difficulty  in  defining  the  particular 
tracts  upon  which  depredations  had  been  committed.  I  then  asked 
him  why  he  did  not  employ  some  competent  and  reputable  surveyor 
to  run  out  the  lines,  &c.  He  said  he  would  gladly  do  so  if  he  knew 
where  to  find  such  a  one ;  I  thereupon  recommended  to  him  the 
claimant,  asking  him  at  the  time  whether  he  had  authority  to  em- 
ploy a  surveyor,  and  whether  he  or  government  would  be  responsible 
lor  his  pay.  He  said  he  was  fully  authorized  to  employ,  and  the 
government  would  be  bound  for  the  pay.  He  asked  me  to  send  the 
claimant  to  him,  which  I  did,  and  was  afterwards  told  by  Cuthbert 
that  he  had  employed  him.  I  do  not  know  on  what  terms  the 
claimant  was  employed.  It  was  entered  into  some  time  in  the  month 
of  December,  1853.  The  purpose  for  which  the  surveying  was  to  be 
done  was  to  identify  the  tracts  upon  which  trespasses  had  been  com- 
mitted, Mr.  Peebles  being  acquainted  with  all  the  old  lines  and 
surveys.  Cuthbert  told  me  he  was  authorized,  as  the  agent  of  the 
government,  to  make  the  contract^  and  that  government  would  be 
bound  by  his  act. 

Interrogatory  5.  Do  you  know  whether  said  Peebles  was  commis- 
sioned by  said  Cuthbert  to  execute  surveying  under  said  contract  ? 

Answer.  I  only  know  from  claimant  that  he  was  so  commissioned. 
I  advised  him  before  he  was  employed  to  obtain  such  a  commission  ; 
and  he  afterwards  told  me  that  he  had  gotten  one.  My  reason  for  so 
advising  him  was,  that  I  knew  that  people  in  the  country  looked  with 
distrust  and  ill-feeling  upon  persons  surveying  through  the  country, 
and  it  was  best  for  claimant  to  be  able  to  show  proper  authority  for 
his  acts. 

Interrogatory  6.  Do  you  know  whether  said  Peebles  executed  said 
contract?  If  yea,  state  all  you  know  on  that  point.  State  also  what 
you  know  of  the  time  he  was  employed,  the  difficulty,  labor,  and  un- 
avoidable expense  of  executing  the  surveying  required  under  such  a 
contract. 

Answer.  I  know  that  he  was  busily  employed  in  the  woods  running 
out  lines ;  saw  him  so  employed,  and  was  with  him  several  times. 
Saw  him  in  attendance-  at  court  with  copies  of  maps  of  townships  of 
this  district ;  saw  them  referred  to  by  the  receiver  of  the  land  office. 
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Mr.  Honston,  and  pronounced  by  him  correct.  Said  maps  were  used 
in  the  prosecution  of  trespassers  on  the  public  lands.  He  was  employed 
from  about  Christmas  to  some  time  in  the  succeeding  fall.  I  know 
that  the  claimant  paid  his  own  expenses  for  chain-bearers,  expenses 
of  himself  and  horse,  furnished  his  own  instruments,  and  that  the 
difficulty  and  labor  of  such  employment  were  great ;  the  unavoidable 
expense  of  it  amounting  to  not  less  than  $150  per  month,  exclusive  of 
what  would  form  a  reasonable  compensation  for  himself.  1  am  not 
acquainted,  however,  with  the  terms  of  the  contract  with  Cuthbert. 
I  am  well  acquainted  with  this  part  of  the  country  and  the  difficulty 
attendant  on  surveying  here,  and  know  that  $150  per  month  for  the 
expenses  of  a  survey  is  a  low  estimate. 

Interrogatory  7.  Is  it  customary  for  surveyors,  when  executing 
surveying  contracts,  to  take  receipts  for  their  incidental  expenses, 
such  as  payments  made  to  chainmen,  axemen,  and  choppers ;  also  for 
provisions  and  travelling  expenses  ?  If  you  know  anything  on  this 
subject,  state  it. 

Answer.  In  executing  the  contract  for  the  kind  of  surveying  to  be 
done  by  the  claimant  m  this  case  it  would  be  impossible  to  take 
vouchers  and  receipts  for  all  the  incidental  expenses. 

Interrogatory  8.  Do  you  know  whether  said  Peebles  paid  any,  and 
if  any,  what  sums  of  money  for  said  incidental  expenses  ? 

Answer.  I  know  that  Peebles  paid  out  money  for  said  expenses ; 
saw  him  from  time  to  time  paying  out  money,  but  cannot  say  how 
much  he  paid. 

Interrogatory  9.  Do  you  know  whether  said  Cuthbert  refused  to 
pay  said  Peebles  for  his  services  under  said  contract  ?  If  yea,  state 
why  he  did  so  refiise,  and  whether  he  made  any  complaint  against 
said  Peebles. 

Answer.  Cuthbert  did  refuse  to  pay  Peebles  for  his  services  under 
said  contract ;  and  stated  as  the  reason  for  such  refusal  that  Peebles 
refused  to  give  testimony  in  court. 

Interrogatory  10.  Do  you  know  of  any  instructions  given  by  said 
Cuthbert,  or  under  his  authority,  to  said  Peebles  relative  to  the 
execution  of  his  said  contract  ?    If  yea,  state  it. 

Answer.  I  know  of  no  such  instructions. 

Interrogatory  11.  Do  you  know  of  any  other  matter  or  thing 
relative  to  this  claim  ?    If  yea,  state  it  fully  and  particularly. 

Answer.  I  know  that  the  claimant  was  fined  for  non-attendance  at 
court  as  a  witness,  he  then  being  absent  in  the  necessary  discharge 
of  his  contract;  and  that,  too,  in  a  portion  of  the  country  where  a 
letter  could  not  reach  him.  I  was  applied  to  to  learn  where  a  letter 
would  reach  him  requesting  his  attendance  ;  and  I  am  satisfied  that 
could  the  claimant  have  been  advised  of  his  being  wanted  as  a  witness 
he  would  have  been  in  attendance. 

ELAM  PHILIPS. 

To  the  interrogatories  above  written,  and  which  have  just  been 
answered  by  Elam  Philips,  David  Barton  being  next  sworn,  deposes 
and  says :     The  said  Barton  having  been  present  when  said  interroga- 
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tories  were  written  qnt,  and    having  had^  before    answering,  each 
interrogatory  carefully  read  over  to  him. 

To  the  first  interrogatory  he  says :  I  am  forty-nine  years  of  age, 
am  a  farmer  by  occupation ,  and  have  resided  for  the  past  year  in 
Mobile  county.     My  name  is  David  Barton. 

To  the  second  interrogatory  he  says :  I  have  no  interest,  direct  or 
indirect,  in  the  claim,  nor  am  I  in  any  way  related  to  the  claimant. 

To  the  third  interrogatory  he  says :  I  have  known  the  claimant  lor 
thirty-odd  years,  and  have  been  intimately  acquainted  with  him  for 
the  last  five  or  six  years.  His  character  as  a  man  is  8;ood,  and  he  has 
the  reputation  of  a  first-rate  surveyor.  He  has  ever  been  known  to 
be  truthful  and  faithful  in  the  discharge  of  his  professional  duties. 
As  a  man  he  stands  high  as  regards  truth,  veracity  and  honesty. 

To  the  fourth  interrogatory  he  says:  I  know  of  the  contract 
inquired  of.  Cuthbert  was  to  give  him  a  hundred  dollars  a  month, 
and  was  also  to  pay  all  his  expenses  for  travelling,  chain-bearers, 
axemen,  &c.  The  contract  was  entered  into  on  the  26th  December, 
1853.  The  purpose  for  which  the  surveying  was  to  be  done  was  for 
the  purpose  of  identifying  the  tracts  of  public  lands  on  which 
trespasses  were  alleged  to  be  done.  Cuthbert  was  timber  agent  for 
the  United  States  for  the  southern  district  of  Alabama,  and  in  this 
capacity  entered  into  said  contract.  I  would  state  that  my  reason 
for  knowing  the  terms  of  the  contract,  &c.,  is,  that  I  was  present  when 
it  was  made,  and  was  called  upon  to  witness  it.  The  contract  was  a 
verbal  one.  I  was^  at  the  time  of  the  making  of  the  contract,  a 
deputy  marshal,  and  also  Cuthbert's  assistant  in  the  timber  agency, 
acting  under  a  written  commission  from  him. 

To  the  fifth  interrogatory  he  says :  Peebles  had  a  written  com- 
mission from  Cuthbert  to  execute  survey  under  said  contract,  and 
also  it  was  a  part  of  his  duty  to  attach  timber  which  he  found  cut 
upon  public  land. 

To  the  sixth  interrogatory,  he  says :  Peebles  did  execute  said  con- 
tract on  his  part.  A  few  days  after  the  contract  was  made,  Cuthbert 
sent  him  out  to  begin  the  execution  of  it,  and  for  seven  months  he 
was  diligently  employed  in  the  discharge  of  his  duties  under  it.  He 
surveyed  large  tracts  of  land,  and  also  attached  a  large  quantity  of 
timber  which  had  been  cut  on  public  land,  for  which  trespass  Judge 
Cuthbert  made  compromises  with  the  trespassers. 

At  times,  also,  I  would  attach  timber  which  I  had  cause  to  believe 
had  been  cut  on  public  lands,  and  would  send  the  claimant  to  survey 
the  land,  in  order  to  make  the  proof  that  depredation  was  committed 
on  public  land.  From  my  knowledge  of  the  time  he  was  employed, 
and  of  the  kind  of  work  he  was  sent  out  to  do,  I  should  say  that  the 
difficulty,  labor  and  unavoidable  expense  he  incurred  were  very  great. 
His  expense  account,  as  charged  by  him,  and  which  has  been  shown 
me,  is  very  moderate,  and  its  smallness  can  be  accounted  for  only  by 
the  fact  that,  being  well  acquainted  throughout  the  country,  he  met 
vith  facilities  and  accommodations  in  travelling  and  board  which  a 
Btranger  would  not  have  obtained. 

To  the  seventh  interrogatory  he  says  :  The  expenses  of  such  a  sur- 
Tey  as  the  one  made  by  claimant  consisted  of  a  number  of  very  small 
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items,  and  it  is  not  usual  to  take  vouchers  or  receipts  for  such  outlajs, 
and  frequently  it  is  the  case  that  it  is  impossible  to  get  the  receipts  if 
required. 

To  the  eighth  interrogatory  he  says  :  I  know  that  Peebles  did  pay 
out  money  for  said  incidental  expenses,  but  do  not  know  the  amounts. 

To  the  ninth  interrogatory  he  says :  Outhbert  did  refuse  to  pay 
Peebles  for  his  services  under  the  contract.  He  directed  me,  by  letter, 
to  give  Peebles  notice  that  his  services  were  no  longer  required,  and 
afterwards  told  me  that  his  reason  for  not  embracing  the  claimant's 
account  for  services  in  the  account  forwarded  by  him  to  Washington 
was,  that  he  thought  the  government  would  not  allow  that  account, 
he  (Peebles)  being  employed  by  the  month,  and  the  regulations  re- 
quiring that  the  number  of  miles  surveyed  by  each  surveyor  should 
be  specified,  which  could  not  be  done  in  claimant's  case.  He  made 
no  complaint  against  claimant  except  in  one  instance,  which  was  for 
non-attendance  as  a  witness  at  court,  at  the  time  alluded  to  by  the 
preceding  witness,  Mr.  Philips.  I  remember  the  occasion  of  his  non- 
attendance  so  alluded  to,  and  it  was  owing  to  the  following  reason  : 
He  was  present  at  the  meeting  of  the  court,  but  the  court  not  being 
in  session  for  several  days  during  the  term,  he  was  sent  ofiF  by  Outh- 
bert to  survey  a  piece  of  land  on  which  trespasses  had  been  committed 
and  timber  attached,  and  whilst  so  engaged  the  court  met  again  before 
he  had  had  time  to  return.  His  name  being  called  in  other  cases 
pending,  and  he  not  answering,  vras  fined. 

To  the  tenth  interrogatory  he  says :  The  instructions  given  him  by 
Outhbert  were  to  survey  all  tracts  of  land  supposed  to  be  government 
lands,  on  which  depredations  were  made  ;  and  when  he  had  so  sur- 
veyed them,  to  prepare  maps  and  be  prepared  to  testify  in  accordance 
with  the  facts  of  his  survey,  which  instructions  I  know  were  carried 
out  by  claimant.  After  he  had  been  so  employed  for  seven  months 
he  made  out  his  account,  being  at  the  time  at  my  house,  and  then 
presented  the  same  to  Outhbert  at  hijs  residence,  twenty-eight  miles 
below  the  city,  and  in  a  few  days  after  Outhbert  wrote  to  me  directing 
me  to  dismiss  him  from  the  public  service. 

To  the  eleventh  interrogatory  he  says  :  I  know  that  the  amount 
agreed  to  be  paid  claimant  was  $100  per  month  and  his  expenses.  In 
the  conversation  between  the  parties  as  to  what  would  be  the  amount 
of  expenses,  it  was  understood  that  these  would  not  fall  short  of  $150 
per  month.  It  was,  however,  agreed  that  he  was  to  charge  the  gov- 
ernment only  with  money  actually  paid  out  by  him  ;  in  other  words, 
if  he  got  board,  or  travelling  expenseSjOr  labor,  free  of  charge,  he  was 
not  to  charge  the  same. 

The  claimant  is  an  old  resident  of  this  part  of  the  country,  is  well 
known  all  over  the  district,  and  can,  in  consequence,  obtain  facilities 
in  the  performance  of  surveying  operations  at  much  less  expense  than 
is  usual. 

DAVID  BARTON. 

At  this  point  the  further  examination  of  witnesses  in  this  cause  was 
adjourned  to  Tuesday,  August  5,  1856,  at  10  o'clock  a.  m. 

R.  B.  OWEN,  Commiesioner. 
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Tuesday,  August  5,  1856. 

The  examination  being  this  day  resumed,  pursuant  to  adjournment, 
C.  M.  Gt)dbold  was  duly  sworn,  and  thereupon  the  same  inter- 
rogatories which  were  propounded  to  Elam  Philips  and  David  Barton 
and' answered  by  them,  which  are  above  written,  were  propounded  to 
the  said  Godbold,  and  in  answer  thereto  he  says  as  follows : 

To  the  first  interrogatory  he  says :  My  name  is  Cade  M.  Godbold ; 
I  am  forty-seven  years  of  age,  and  United  States  marshal  for  the 
southern  district  of  Alabama,  and  have  resided  for  several  years  past 
in  Mobile. 

To  the  second  interrogatory  he  says :  Have  no  interest  in  this  claim, 
and  am  in  no  way  related  to  the  claimant. 

To  the  third  interrogatory  he  says :  Have  known  the  claimant  for 
at  least  twenty  years.  His  character  both  as  a  man  and  a  surveyor 
stands  A,  No,  1.  Has  frequently  surveyed  for  me,  and  has  always 
performed  his  duties  to  my  entire  satisfaction. 

To  the  fourth  interrogatory  he  says :  I  have  no  personal  knowledge 
of  the  times  of  the  contract  inquired  of;  but  I  always  recognized  him 
in  my  official  capacity  as  the  surveyor  of  the  timber  agency  in  this 
district,  and  know  that  he  was  so  recognized  by  Judge  Cuthbert,  the 
agent.  He  was  always  considered  as  subpoenaed  at  every  term  of  the 
court,  and  it  was  understood  between  him  and  me  that  he  was  to  be 
in  attendance  to  answer  all  subpoenas  in  my  hands  for  him.  In  my 
conversations  with  Cuthbert  and  his  deputies  the  claimant  was  recog- 
nized by  them  as  one  of  the  surveyors  of  the  agency.  Cannot  state 
as  to  the  time  at  which  the  contract  was  entered  into.  The  purpose 
of  the  surveying  was  to  identify  the  tracts  of  land  on  which  depreda- 
tions bad  been  made  as  government  land,  and  to  make  the  proof  neces- 
sary for  the  conviction  of  the  depredators,  and  for  the  condemnation 
of  timber  found  cut  upon  government  land. 

To  the  fifth  interrogatory  he  says  :  I  do  not. 

To  th«  sixth  interrogatory  he  says :  Can  only  speak  as  to  the  per- 
formance of  the  contract  by  claimant,  on  his  part,  to  this  extent,  t.  6., 
I  knew  him  to  be  repeatedly  summoned  as  a  witness,  and  to  be  in 
attendance  as  such  on  the  trial  of  cases  of  trespassers  on  the  public 
land.  His  testimony  was  efficient  in  the  prosecution  of  such  cases  ; 
and  from  the  testimony  he  was  able  to  give  I  judged  he  had  under- 
stood and  performed  his  business  well.  The  labor  and  difficulty 
attendant  upon  the  discharge  of  the  duties  of  surveyor  to  the  agency 
must  have  been  great ;  and  a  great  deal  of  unavoidabls  expense  must 
have  been  incurred.  I  have  examined  the  account  of  the  claimant 
and  think  the  same  extremely  moderate  ;  so  much  so  as  to  induce  the 
belief  that  he  had  not  charged  therein  many  items  of  expense  necessary 
to  be  incurred. 

To  the  seventh  interrogatory  he  says :  I  cannot  answer  as  to  the 
costom  prevailing  among  surveyors. 

To  the  eighth  interrogatory  he  says :  I  know  nothing  of  the  ex- 
penditure of  the  claimant. 

To  the  ninth  interrogatory  he  says :  Do  not  know  as  to  Cuthbert' s 
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refusal  to  pay.   I  never  heard  of  anycomplainfc  from  Cuthbert  against 
the  claimant  as  to  the  performance  of  his  duties  under  the  contract. 

To  the  tenth  interrogatory  he  says :  I  do  not  know  what  instruc- 
tions were  given  by  Cuthbert  or  under  his  authority. 

To  the  eleventh  interrogatory  he  says :  Have  answered  all  that  I 
know  in  relation  to  the  matter. 

C.  M.  GODBOLD. 


Thb  State  of  Alabama,  Mobile  county. 

On  the  fourth  and  fifth  days  of  August,  anno  Domini  1856,  per- 
sonally came  Elam  Philips,  David  Barton,  and  C.  M.  Godbold,  the 
witnesses  within  named,  and  after  having  been  first  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions  con- 
tained in  the  deposition  of  the  said  Elam  Philips  were  written  down 
by  the  commissioner  and  then  proposed  by  him  to  each  of  the  wit- 
nesses ;  and  the  answers  thereto  were  written  down  by  the  commis- 
sioner in  the  presence  of  the  witness  answering,  who  then  subscribed 
each  his  own  deposition  in  the  presence  of  the  commissioner.  The 
depositions  of  Elam  Philips,  David  Barton,  and  C.  M.  Godbold,  taken 
at  the  request  of  John  Peebles,  to  be  used  in  the  investigation  of  a 
claim  against  the  United  States  now  pending  in  the  Court  of  Claims 
in  his  name.  The  adverse  party  was  notified,  did  not  attend,  and  did 
not  object. 

R.  B.  OWEN, 
Commissioner. 

Commissioner's  fees  |20  ;  paid  by  claimant. 


John  Pebbles  vs.  the  United  States. 

Sir  :  Please  take  notice  that  at  ten  o'clock  in  the  forenoon,  on  the 
20th  day  of  October,  1857,  at  the  office  of  R.  B.  Owen,  esq.,  one  of 
the  commissioners  for  taking  testimony  under  appointment  of  the 
Court  of  Claims,  and  iu  the  city  of  Mobile,  Alabama,  I  purpose  to 
take  the  deposition  of  John  A.  Cuthbert,  by  saidR.  B.  Owen  or  some 
other  like  commissioner  in  the  said  city  of  Mobile,  to  be  used  in  the 
above  entitled  case  now  pending  in  said  court. 

DANIEL  RATCLIFFE, 
Assistant  Solicitor  for  the  Court  of  Claims. 
J.  F.  Polk,  Esq., 

Attorney  of  record  for  the  petitioner. 

Notice  acknowledged  October  2,  1857. 

J.  P.  POLK, 
Attorney  of  record  for  Peebles. 

First  question.  State  your  name,  age,  occupation ^%nd  place  of  resi- 
dence the  past  year. 

Second  question.  Have  you  any  interest,  direct  or  indirect,  in  the 
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claim  which  is  the  subiect  of  inquiry,  and  are  you  related  to  the 
claimant?    If  yea,  eay  m  what  degree. 

Third  question.  Are  you  acquainted  with  John  Peebles^  the  plaintiff 
5n  this  case,  and  if  so  when  did  that  acquaintance  commence  and 
under  what  circumstances  ? 

Fourth  question.  What  was  your  relation  to  the  government  of  the 
TJnited  States  when  you  first  became  acquainted  with  him,  Peebles  ? 

Fifth  question.  Stote  whether  you  made  a  contract  with  Mr.  Peebles 
for  the  survey  of  any  lands  belonging  to  the  United  States  in  the 
southern  district  of  Alabama,  and  if  yea,  give  the  particulars  of  said 
contract. 

Sixth  question.  State  whether  you  authorized  the  said  Peebles  at 
any  time  to  incur  expense  on  account  of  the  United  States,  connected 
with  the  lands  or  interest  of  the  said  United  States,  of  which  you 
were  the  agent  in  southern  Alabama. 

Seventh  question.  State  whether  any  money  was  paid  by  you  as 
agent  of  the  United  States  to  the  said  Peebles,  and  if  yea,  under  what 
circumstances  the  same  was  paid,  particularly  as  to  whether  you  re- 
garded the  said  payment  as  a  full  satisfaction  or  not  for  any  service 
rendered  by  him  in  connexion  with  your  agency. 

£ighth  question.  Do  you  know  any  other  matter  or  thing  relative 
to  the  claim  ?    If  yea,  state  it  fully  and  particularly. 

DANIEL  RATCLIFFE, 
Assistant  Solicitor  of  the  Court  of  Claims, 

Office  of  Chibf  Clerk  Court  of  Claims, 

October  2,  lh61. 

I  hereby  certify  that  the  foregoing  are  true  copies  of  the  original 
notice  and  interrogatories  filed  in  this  office  in  the  above  case. 

In  testimony  whereof  I  have  hereunto  set  my  name  and 
[seal.]  affixed  the  seal  of  said  Court,  at  Washington,  on  the  day  and 
year  above  written. 

EDGAR  M.  GARNETT, 
Assistant  Clerk  of  the  Court  of  Claims. 


m  the  court  of  claims. 
John  Peebles  vs.  The  United  States. 

The  deposition  of  John  A.  Cuthbert,  a  witness  on  behalf  of  the 
defendant  in  said  cause,  produced,  sworn,  and  examined  before  me, 
one  of  the  commissioners  for  taking  testimony,  under  appointments  of 
said  Court,  on  this  20th  day  of  October,  A.  D.  1857. 

The  said  witness  having  been  duly  sworn  by  me,  did  depose  and 
testify  as  follows : 

That  is  to  say,  to  the  first  question,  viz :  ^^  State  your  name,  age, 
and  occupation,  and  place  of  residence  for  the  last  year,"  he  says  : 

'^  My  name  is  John  A.  Cuthbert ;  my  age  is  69  years ;  I  am  a  lawyer 
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by  profession,  but  I  am  engaged  now  in  farming  in  a  small  way  ;  I 
reside  in  the  lower  part  of  Mobile  county,  on  Mobile  bay." 

To  the  second  question,  viz:  **Have  you  any  interest,  direct  or 
indirect,  in  the  claim  which  is  the  subject  of  inquiry,  and  are  you 
related  to  the  claimant,  if  yea,  say  in  what  degree,"  he  says  : 

^'I  have  no  interest,  direct  or  indirect,  in  the  claim  which  is  the 
subject  of  inquiry,  and  am  not  related  to  the  claimant  in  any  way." 

To  the  third  question:  "  Are  you  acquainted  with  John  Peebles, 
the  plaintiff  in  this  case,  and  if  so,  when  did  that  acquaintance  com- 
mence, and  under  what  circumstances,"  he  says: 

^^  I  am  acquainted,  with  John  Peebles,  the  plaintiff  in  this  case  ; 
my  acquaintance  with  him  commenced  in  December,  1853.  He 
had  been  recommended  to  me  as  a  competent  surveyor,  by  Elam 
Philips,  and  in  consequence  of  that  recommendation  I  had  an  inter- 
view with  him  on  the  street  in  Mobile,  in  which  I  gave  him  to  under- 
stand that  I  was  disposed  to  employ  him  as  a  surveyor,  in  making 
surveys  connected  with  the  timber  agency.  But  at  that  time  I  made 
no  contract  with  him." 

To  the  fourth  question :  "What  was  your  relation  to  the  govern- 
ment of  the  United  States  when  you  first  became  acquainted  with 
him,  Peebles,"  he  says: 

"  I  was  timber  agent  of  the  United  States  for  the  southern  district 
of  Alabama  when  I  became  acquainted  with  John  Peebles." 

To  the  fifth  question  :  *' State  whether  you  made  a  contract  with 
Mr.  Peebles  for  the  survey  of  any  lands  belonging  to  the  United 
States  in  the  southern  district  of  Alabama,  and  if  yea,  give  the  par- 
ticulars of  said  contract,"  he  says  : 

^  ^Some  time  in  the  early  part  of  1864,  Mr.  Peebles  gave  me  informatioa 
of  a  case  of  trespass,  by  cutting  light  wood  on  government  land,  in  Clarke 
county  ;  and  I  desired  him  to  survey  a  section,  promising  to  pay  him 
the  customary  charges  for  surveying  it.      I  also  employed  him  to 
survey  a  section  from  which,  as  I  had  been  informed,  cypress  trees  had 
been  cut  by  a  man  named  Strand.     This  land  was,  as  I  understood, 
in  deep  swamps,  and  as  I  supposed  that  finding  the  lines  would  b( 
attended  with  much  more  labor  than  in  common  cases,  I  engaged  t> 
pay  his  chain  carriers,  besides  allowing  the  regular  fees  of  surveying. 
I  believe  that  he  executed  the  surveys  in  both  of  these  cases.     Also, 
in  the  last  of  July,  or  beginning  of  August,  1854,  I  employed  him 
to  survey  the  lands  in  Washington  county,  on  which  indictments  fov 
cutting  timber  were  then   pending.     He  utterly  failed  to  execute 
any  part  of  this  last  contract.     These  were  the  only  contracts  I  evei 
made  with  him  for  surveying,  except  as  I  will  hereafter  explain." 

To  the  sixth  question:  ''State  whether  you  authorized  the  said 
Peebles,  at  any  time,  to  incur  expense  on  account  of  the  United 
States,  connected  with  the  lands  or  interest  of  the  said  Qnited  States, 
of  which  you  were  the  agent  in  southern  Alabama,"  he  says : 

''I  never,  except  in  the  instance  stated  in  the  answer  to  the  preceding 
interrogatory,  authorized  Peebles  at  any  time  to  incur  expense  oa 
account  of  any  matters  connected  with  the  timber  agency." 

To  the  seventh  question  :  "State  whether  any  money  was  paid  by 
you  as  agent  of  the  United  States  to  the  said  Peebles,  and  if  yea, 
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under  what  circamstances  the  same  was  paid^  particalary  as  to  whether 
yoa  regarded  the  said  payment  as  a  full  satisfaction  or  not  for  any 
services  rendered  by  him  in  connexion  with  your  agency,"  he  says : 

'^  In  the  summer  of  1854,  and  I  think  in  the  month  of  June,  I,  as 
timber  agent  of  the  Qnited  States,  paid  to  the  said  Peebles  twenty-^ 
five  dollars.  He  asked  me  for  that  sum  without  presenting  any 
acconnt,  and  I  paid  it  to  him  in  part  satisfaction  for  the  two  surveys 
I  have  already  stated  that  he  made.  I  believe  that  fifty  dollars  would 
be  a  fair  compensation  for  the  twp  surveys.  He  never  performed  any 
other  services  for  me  as  timber  agent." 

To  the  eighth  question :  ''Do  you  know  any  other  matter  or  thing 
relative  to  this  claim,  if  yea,  state  it  fully  and  particularly,"  he  says : 

**In  my  first  interview  with  Peebles,  mentioned  in  answer  to  a  pre- 
vious interrogatory,  I  had  it  in  contemplation  to  employ  a  surveyor 
by  the  month,  to  make  the  surveys  required  for  prosecutions  recently 
commenced,  amounting,  J  believe,  to  more  than  fifty.  And  I  spoke  to 
Peebles  with  that  matter  in  my  mind,  but  I  made  no  contract  with 
him.  I  was  afterwards  led  to  believe  that  these  surveys  would  be 
better  executed  by  two  gentlemen  named  Bradford,  sons  of  General 
Bradford,  formerly  surveyor  general  of  Mississippi,  and  I  engaged 
them  by  the  month  to  make  these  surveys.  There  was  no  indictment 
for  any  trespass  in  the  county  of  Clarke.  I  was  informed  that  many  spars 
had  been  cut  on  government  lands  in  Clarke  county.  In  a  subsequent 
interview  I  proposed  to  Peebles  that  if  he  would  go  into  Clarke  county 
and  ascertain  the  government  lands  on  which  timber  had  been  cut,  and 
the  names  of  the  trespassers,  1  would  employ  him  in  surveying  sucb 
lands,  but  that  he  should  report  every  case  to  me  for  my  decision  before 
he  should  make  the  survey,  and  I  would  pay  him  customary  rates  for 
such  surveys  as  he  should  make.  Peebles  agreed  to  this  proposal,  and 
I  informed  him  of  several  neighborhoods  in  which  trespasses  had  been 
made.  Peebles  went  to  Clarke  county,  as  I  understood,  to  carry  out  this 
arrangement.  Not  long  after  he  reported  to  me  the  case  of  cutting 
the  light  wood,  as  I  have  already  stated,  and  I  never  heard  anything 
more  from  him  in  relation  to  any  trespass  in  Clarke  county.  I  was 
disappointed  that  I  had  no  prosecution  for  trespass  in  Clarke  county, 
where  I  knew  that  a  great  deal  of  spar  timber  had  been  cut,  and  on 
my  making  inquiry  for  Peebles,  at  the  United  States  court  in  Mobile, 
in  the  spring  of  1854,  David  Barton  told  me  that  Peebles  had  been  in 
his  employment  for  a  considerable  time  hunting  up  cases  for  Barton  to 
report  as  informer.  Peebles  came  to  Mobile  about  the  end  of  the 
term  of  the  court,  and  I  then  employed  him  to  make  the  survey  of 
the  cypress  timber,  mentioned  in  answer  to  a  previous  question,. 

"  I  was  in  the  constant  practice  of  giving  to  surveyors  whom  I  em- 
ployed something  like  a  commission,  which  I  did  not  consider  as  having 
any  force  in  itself,  but  it  was  intended  to  give  them  the  standing  of  gov- 
ernment officers,  in  order  to  prevent  ill  usage  from  trespassers  and  to 
secure  the  confidence  of  men  disposed  to  enforce  the  law.  I  gave 
such  a  commission  to  Peebles  when  he  was  about  to  go  to  Clarke  county. 
^^  I  am  aware  that  Elam  Philips  has  testified  that  I  informed  him 
that  I  had  employed  Peebles  by  the  month  ;  in  this  testimony  Philips 
has  misunderstood  or  he  has  misrepresented  me.    I  remember  that  in 
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answer  to  some  inquiry  from  him,  I  told  him  in  general  terms  that  I 
had  seen  Peebles,  and  that  I  expected  to  employ  him.  I  am  perfectlj 
sure  that  I  did  not  tell  him  that  I  had  engaged  Peebles  by  the  month. 
If  I  had  told  him  so  I  would  have  said  that  which  I  knew  to  be  false. 
Whatever  may  have  been  Philips'  understanding  of  my  language,  it 
is  not  the  fact  that  I  employed  Peebles  by  the  month. 

JOHN  A.  CUTHBEBT. 

State  of  Alabama,  > 
Mobile  county.      )     ' 

Personally  came,  on  this  20th  day  of  October,  A.  D.  1857,  John  A. 
Cuthbert,  the  witness  named  within,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by  the 
commissioner  and  then  proposed  by  him  to  the  witness,  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner.  The  deposition  of  John  A.  Cuthbert,  taken  at  the 
request  of  D.  Batcli£Ee^  esq.,  solicitor  of  the  Court  of  Claims^  to  be  used 
in  the  investigation  of  a  claim  against  the  United  States,  now  pending 
in  the  Court  of  Claims,  in  the  name  of  John  Peebles.  0.  A.  Bradford, 
esq.,  attorney  in  Mobile  for  claimant,  was  notified,  did  attend,  but 
did  not  cross-examine  because  the  commissioner  declined  to  permit 
him  so  to  do,  as  the  commissioner  conceived  the  deposition  was  to  be 
taken  upon  the  written  interrogatories,  which  on  their  face  were 
shown  to  have  been  on  file,  and  were  not  crossed. 

K  B.  OWEN, 

Commissioner. 

Commissioner's  fee  |5,  to  be  taxed. 


John  Pebbles  vs.  The  UNrrED  States. 

Losing,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  claim  founded  upon  services  alleged  to  have  been  rendered 
to  the  United  States  as  a  surveyor. 

The  petitioner  alleges  that  on  the  26th  of  December,  1853,  Mr. 
John  A.  Cuthbert  applied  to  him  to  execute  certain  surveying  for  the 
government,  Mr.  Cuthbert  being  the  timber  agent  for  the  southern 
district  of  Alabama,  and  it  being  necessary  to  employ  surveyors  to 
run  out  the  lines  of  the  government  lands.  That  Cuthbert  and  the 
claimant  made  a  verbal  contract,  by  which  Cuthbert  agreed  to  pay 
him  $100  per  month  and  his  necessary  expenses  for  travel,  chain  car- 
riers, &c.  That  the  claimant  was  to  give  his  entire  time  to  this  ser- 
vice, to  run  the  lines  of  tracts  trespassed  upon  when  required  by 
Cuthbert,  &c.,  and  to  testify  to  the  same  on  the  trials  in  court,  &c. 
That  he  was  in  the  employ  of  Cuthbert  for  the  period  of  seven  months, 
and  at  two  tesms  of  the  circuit  court  he  testified  in  trials  for  depre- 
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dations  on  public  lands.     His  account  amounted  to  $845  25,  which 
Cuthbert  refused  to  pay,  saying  he  had  no  funds. 

The  first  important  question  in  the  case  is,  whether  there  was  any 
such  contract,  as  is  alleged,  between  Guthbert  and  the  claimant. 

David  Barton  testifies  that  Guthbert  '  ^  was  to  give  the  claimant  a 
hnndred  dollars  a  month,  and  was  also  to  pay  all  his  expenses  for  trav- 
elling, chain-bearers,  axemen,  &c.  The  contract  was  entered  into 
on  the  26th  of  December,  1853."  »****!  would  state,''  he 
says,  '*that  my  reason  for  knowing  the  terms  of  the  contract,  Ac, 
is,  that  I  was  present  when  it  was  made  and  was  called  upon  to  witness 
it.''  Elam  Philips,  after  stating  a  conversation  with  Guthbert,  says  : 
^'1  was  afterwards  told  by  Guthbert  that  he  had  employed  him  (the 
claimant.)  I  do  not  know  on  what  terms  the  claimant  was  employed. 
It  was  entered  into  some  time  in  the  month  of  December,  1853." 

It  thus  appears  that  Barton  testifies  positively  that  there  was  a 
contract  between  Guthbert  and  the  claimant,  and  states  its  terms. 
Phillips  states  that  there  was  a  contract,  but  is  unable  to  state  what 
its  terms  were.  Upon  this  question,  we  have  the  statement  of  Guth- 
bert himself,  contained  in  a  letter  from  Guthbert  to  the  chief  of  the 
Bureau  of  Yards  and  Docks,  which  is  produced  in  compliance  with  a 
request  made  by  the  complainant ;  a  copy  of  that  letter  is  as  follows  : 

**  Washington,  March  14,   1857. 

"Dear  Sib:  Your  communication  of  the  5th  instant  has  been  re- 
ceived. I  have  endeavored  to  recall  to  mind  the  material  facts  in 
relation  to  the  claim  of  John  Peebles  against  the  United  States,  and 
I  feel  certain  that  my  recollection  of  them  is  clear  and  reliable.  The 
claim  is  fraudulent  in  every  part. 

"I  engaged  the  Bradfords  to  survey  lands  in  the  county  of  Wash- 
ington, in  preparation  for  prosecutions  that  had  been  commenced.  I 
had  been  in  the  county  of  Glarke,  and  had  there  seen  a  considerable 
number  of  ship  spars  hewn,  but  not  yet  hauled  away,  and  I  had  infor- 
mation that  persons  not  known  to  me  had  been  getting  spars  in  an- 
other part  of  the  same  county.  I  engaged  Peebles  to  go  into  Glarke 
county  to  ascertain  the  government  land  on  which  spars  had  been 
cut,  and  to  survey  them. 

' '  I  expected  him  to  report  what  work  he  might  do  in  a  shape  in 
which  I  could  act  on  it,  and  to  pay  him  the  customary  price  for  what 
work  he  might  do.  I  did  not  enter  into  any  contract  to  employ  him 
by  the  month  or  to  pay  his  expenses.  In  all  cases  when  I  employed 
surveyors,  I  found  it  expedient  to  give  them  written  authority,  in 
order  to  prevent  their  being  interrupted  by  trespassers,  who  might 
wish  to  prevent  the  surveys. 

"Mr.  Peebles  reported  to  me  one  case  of  trespass  where  lightwood 
had  been  cut  on  the  public  lands.  The  lightwood  was  seized  under 
my  authority,  and  a  prosecution  was  commenced  and  Mr.  Peebles  was 
gammoned  as  a  witness  and  failed  to  attend.  This  was  the  only  case 
of  which  he  ever  gave  me  information,  and  he  was  never  summoned 
as  a  witness  in  any  other  case  by  my  direction,  or  within  my  know- 
ledge.    I  remember  well  that  during  the  time  covered  Jby  his  account, 
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I  inquired  of  David  Barton  whether  he  knew  where  Mr.  Peebles  was, 
for  I  was  surprised  that  he  gave  me  no  information  about  spars ;  and 
Barton  told  me  in  reply  that  Peebles  w^as  in  his  employment,  hunting 
trespassers  for  him,  Barton,  to  return  as  informer. 

*'In  the  middle  or  latter  part  of  April,  1854,  a  raft  of  cypress  logs 
was  brought  down  Mobile  river,  which  I  was  informed  had  been  taken 
from  government  land.  I  engaged  Peebles  to  go  to  the  place  and  as- 
certain, by  making  a  survey,  whether  the  land  from  which  they  had 
been  taken  belonged  to  the  government.  I  have  no  doubt  that  Pee- 
bles made  this  survey  and  the  one  above  mentioned.  He  never  re- 
ported any  other  survey  to  me.  I  have  never  heard  of  his  making 
any  other  survey  for  the  government.  He  never  gave  me  any  infor- 
mation in  relation  to  trespasses  except  in  the  two  cases  above  men- 
tioned. 

'  *  He  asked  me  for  twenty-five  dollars,  saying  that  he  wanted  money 
to  pay  chain  carriers,  not  presenting  any  account  to  me.  I  paid  him 
twenty-five  dollars,  and  he  gave  me  a  receipt,  the  language  of  which 
seems  to  favor  his  claim  ;  I  have  no  recollection  why  the  receipt  was 
written  in  this  form,  but  I  conjecture  that  it  was  so  written  at  the 
request  of  Peebles  with  the  design  of  entrapping  me. 

**I  suppose  that  there  is  a  balance  due  to  Peebles  on  the  two  sur- 
vevs  above  mentioned.     But  his  account  is  fradulent  in  toto. 
*  *  With  high  regards, 

**JOHN  A.  CUTHBERT. 

"  Jos.  Smith,  Esq. , 

*  *  Chi^  of  Bureau  of  Yards  and  Docks, ^ ' 

Mr.  Cuthbert,  in  his  deposition,  states  that  in  December,  1853,  he 
had  an  interview  with  the  claimant,  in  which  he  gave  him  to  under- 
stand that  he  was  disposed  to  employ  him  as  a  surveyor  in  making 
surveys  connected  with  the  timber  agency,  but  at  that  time  he  made 
no  contract  with  him.  In  answer  to  a  question  whether  he  made  a 
contract  with  the  claimant  for  the  survey  of  any  lands  belonging  to 
the  United  States,  in  the  southern  district  of  Alabama,  the  witness 
answers  as  follows : 

'  *  Some  time  in  the  early  part  of  1854,  Mr.  Peebles  gave  me  infor- 
mation of  a  case  of  trespass  by  cutting  the  lightwood  on  government 
land  in  Clarke  county,  and  I  desired  him  to  survey  a  section,  promis- 
ing to  pay  him  the  customary  charge  for  surveying  it.  I  also  em- 
ployed him  to  survey  a  section  from  which,  as  I  had  been  informed, 
cypress  trees  had  been  cut  by  a  man  named  Strand.  This  land  was, 
as  I  understood,  in  deep  swamps,  and  I  supposed  that,  finding  the 
lines  would  be  attended  with  much  more  labor  than  in  common  cases, 
I  engaged  to  pay  his  chain  carriers,  besides  allowing  the  regular  fees 
of  surveying. 

*  *  I  believe  that  he  executed  the  surveys  in  both  of  these  cases. 

**Also,  in  the  last  of  July  or  beginning  of  August,  1854,  I  employed 
him  to  survey  the  lands  in  Washington  county,  on  which  indictments 
for  cutting  timber  were  then  pending.     He  utterly  failed  to  execute 
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any  part  of  this  last  contract.     These  were  the  only  contracts  I  ever 
made  with  him  for  siirvdying,  except  as  I  will  hereafter  explain." 

He  also  says:  **I  never,  except  in  the  instance  stated  in  the  answer 
to  the  preceding  interrogatory,  authorized  Peebles  at  any  time  to 
incnr  expense  on  aoconnt  of  any  matters  connected  with  the  timber 


agency," 


To  another  question  he  answers:  **In  the  summer  of  1854,  and  I 
think  in  the  month  of  June,  I,  as  timber  agent  of  the  United  States, 
paid  to  the  said  Peebles  twenty-five  dollars.  He  asked  me  for  that  sum 
without  presenting  any  account,  and  I  paid  it  to  him  in  part  satisfac- 
tion for  the  two  surveys  I  have  already  stated  that  he  made.  I 
believe  that  fifty  dollars  would  be  a  fair  compensation  for  the  two 
swrveys.  He  never  performed  any  other  services  for  me  as  timber 
agent" 

In  his  answer  to  the  eighth  interrogatory,  he  says :  *  *  In  my  first 
interview  with  Peebles,  mentioned  in  answer  to  a  previous  interroga- 
tory, I  had  it  in  contemplation  to  employ  a  surveyor  by  the  month, 
to  make  the  surveys  required  for  prosecutions  recently  commenced, 
amounting,  I  believe,  to  more  than  fifty,  and  I  spoke  to  Peebles  with 
that  matter  in  my  mind,  but  I  made  no  contract  with  him."  He  also 
«ays:  "  I  am  aware  that  Blam  Phillips  has  testified  that  I  informed 
him  that  I  had  employed  Peebles  by  the  month.  In  this  testimony 
Phillips  has  misunderstood,  or  he  has  misrepresented  me«  I  re- 
member that  in  answer  to  some  inquiry  from  him,  I  told  him  in 
general  terms  that  I  had  seen  Peebles  and  that  I  expected  to  employ 
him.  I  am  perfectly  sure  that  I  did  not  tell  him  that  I  had  employed 
Peebles  by  the  month.  If  I  had  told  him  so,  I  should  have  said  that 
which  I  know  to  be  false.  Whatever  may  have  been  Phillips'  under- 
etanding  of  my  language,  it  is  not  the  fact  that  I  employed  Peebles 
by  the  month." 

The  only  evidence  of  the  alleged  contract  which  specifies  its  terms, 
is  contained  in  the  testimony  of  Barton.  This  is  met  by  the  positive 
denial  of  Cuthbert  that  any  such  contract  was  made.  The  allegations 
in  the  petition,  therefore,  are  not  proved.  It  is  upon  the  existence 
of  such  a  contract  that  the  claim  is  based,  and  the  denial  by  Cuthbert 
must  be  regarded  as  neutralizing  the  effect  of  Barton's  testimony. 
The  testimony  of  Phillips  is  merely  that  Cuthbert  told  him  that  he 
had  employed  Peebles,  but  he  knows  nothing  of  the  terms  of  the  con- 
tract, and  this  also  is  denied  by  Cuthbert.  But  even  if  Cuthbert  had 
not  denied  it,  the  mere  fact  that  Cuthbert  had  employed  Peebles  by 
DO  means  sustains  the  allegations  in  the  petition,  and  that  he  was 
employed  to  a  certain  extent  is  admitted  by  the  solicitor  throughout. 
Whatever  services  he  did  render,  Mr.  Cuthbert  thinks  would  be  suffi- 
ciently compensated  by  the  sum  of  fifty  dollars;  and  that  sum,  deduct- 
ing $25  heretofore  paid  him,  is  the  only  definite  evidence  of  the  value 
of  his  services,  and  of  the  relief  to  which  he  is  entitled.  For  that 
sum  a  bill  will  be  reported  to  Congress  for  the  petitioner. 

Rep.  C.  0.  178 ^3 
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MARY  E.  D.  BLANEY,  ADMINISTRATRIX. 


7,  1868. — ^Reported  from  the  Court  of  Claims  and  committed  to  a  Committee 

of  the  Whole  House  to-moirow. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  Kif  JSqyresentatives  of  the  United 

SUdes  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the.following  documents 
as  the  report  in  the  case  of 

MARY  E.  R  BLANEY,  Administratrix,  vs.  THE  UNITED  STATES. 

1.  The  printed  record  of  the  case,  and  addenda,  embracing  the 
papers  used  in  the  trial. 

2.  Opinion  of  the  Court  adverse  to  the  claim. 

3.  The  original  papers  of  the  printed  record  are  enclosed  in  a 
separate  envelope  and  herewith  transmitted  to  the  House  of  Repre- 
sentatives. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -|  seal  of  said  Court  at  Washington,  this  seventh  day  of  De- 
^^^^  cember,  A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  THE  COURT  OF  CLAIMS. 


Mary  E,  D.  Blanet,  administratrix  of  George  Blaney  vs.  The  United 

States. 

To  the  homyrdbfe  the  Judges  of  the  Court  of  Claims: 

The  petition  of  Mary  E.  D.  Blaney  in  her  own  right  and  a?  ad- 
ministratrix of  George  Blaney,  late  a  brevet  major  of  the  Corps  of 
Engineers  in  the  army  of  the  United  States,  most  respectfully  repre- 
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Bents  :  that  at  the  time  of  her  husband's  death,  to  wit,  on  the  15th 
of  May,  1835,  the  government  of  the  United  States  was  indebted  to 
him  in  a  considerable  sum  of  money,  which  appears  from  the  settle- 
ment of  his  accounts  at  the  treasury  of  the  United  States,  made  on 
the  9th  of  January,  1847,  and  which  was  paid  to  her  on  the  15th  of 
March  following;  that  at  the  time  of  his  death  there  remained  at  his 
credit  in  the  Bank  of  the  United  States,  at  Payetteville,  North  Caro- 
lina, the  sum  of  three  thousand  one  hundred  and  eighty-two  dollars 
and  fifty-five  cents,  of  which  amount  the  sum  of  two  thousand  four 
hundred  and  thirty-eight  dollars  and  twelve  cents  was  his  private 
funds,  and  for  which,  on  the  day  of  his  death,  he  signed  a  check  on 
said  bank  in  favor  of  and  payable  to  the  order  of  your  petitioner; 
that  on  the  presentation  of  said  check  at  the  bank  and  a  demand  of 
the  payment  thereof  the  proper  officer  of  the  bank  declined  making 
payment  until  instructed  to  do  so  by  the  War  Department;  and  on 
application  for  such  instructions  by  the  bank,  the  then  Acting  Secre- 
tary of  War  (C.  A.  Harris)  forbid  the  payment,  and  directed  the 
bank  to  pay  over  the  whole  amount  at  his  credit  to  the  treasury  of 
the  United  States,  which  order  of  the  Secretary  of  War  was  com- 
plied with  by  said  bank,  to  the  great  injury  and  wrong  of  your  peti- 
tioner and  her  orphan  children. 

Your  petitioner  is  advised,  and  so  represents,  that  her  case  is  not 
the  ordinary  one  of  a  debt  due  by  the  United  States  to  an  individual 
for  services,  upon  which  interest  is  not  usually  allowed,  but  that  in 
consequence  of  the  arbitrary  exercise  of  authority  by  a  high  officer 
of  the  government,  in  forcibly  taking  the  money  properly  belonging 
to  her  and  applying  it  to  the  use  of  the  United  States,  the  govern- 
ment is  as  much  bound  by  every  principle  of  equity  and  justice,  to 
pay  interest  for  the  use  of  such  money  as  an  individual  would  be; 
and  she  therefore  petitions  your  honorable  body  to  authorize  the  pay- 
ment of  interest  upon  the  sum  thus  wrongfully  and  illegally  withheld 
from  her. 

Your  petitioner  further  represents  in  elucidation  of  her  claim, 
that  her  late  husband.  Major  Blaney,  was,  at  the  time  of  his  death, 
and  had  been  for  many  years  before,  in  the  superintendence  of  and 
the  disburing  officer  for  the  public  works  then  in  progress  of  con- 
struction at  Oak  island  and  Cape  Fear  river,  in  North  Carolina;  that 
at  the  time  of  his  death  an  apparent  balance  appeared  against  him 
on  the  books  of  the  treasury,  arising  by  the  suspension  of  various 
items  of  charge  in  his  accounts,  resulting  from  an  erroneous  decision 
by  the  accounting  officers  of  the  treasury  in  regard  to  the  true  mean- 
ing and  interpretation  of  the  army  regulations  of  1825,  under  which 
his  disbursements  were  made;  which  decisions  were  overruled  by  the 
judgment  of  the  Supreme  Court  of  the  United  States  in  an  analogous 
case,  and  in  pursuance  of  which  the  suspended  items  in  question  were 
in  part  finally  admitted  to  his  credit;  and  if  these  items  had  been  ad- 
mitted in  the  first  place,  as  they  should  have  been,  the  result  would 
then  have  been  to  exhibit  the  balance  as  reported  on  the  settlement 
of  his  accounts,  and  paid  on  the  15th  of  March,  1847,  as  justly  due 
to  him  at  the  time  of  the  seizure  of  his  private  money  under  the  order 


MABY  £•  D.  BLANET.  3 

of  the  Acting  Secretary  of  War,  and  paid  into  the  public  treasury 
for  the  use  of  the  United  States. 

Yonr  petitioner  also  respectfully  begs  leave  to  state  that,  soon  after 
the  death  of  her  said  husband,  and  repeatedly  from  that  time  up  to 
the  9th  of  January,  1847,  she  urged  a  final  settlement  of  his  public 
accoonts,  but  the  accounting  officers  of  the  treasury,  adhering  to  their 
former  decision,  declined  making  any  settlement;  and  hence  even  the 
small  balance  of  pay  and  emolument,  amounting  to  one  hundred  and 
fifty-two  dollars  and  ninety-five  cents,  due  to  her  said  husband,  was 
refused  to  be  paid  to  her,  and  withheld  until  after  the  settlement  of 
January,  1847;  upon  this  amount  she  also  believes  herself  to  be  en- 
titled to  interest.  The  documents  herewith  presented  afibrd  abundant 
evidence  in  support  of  the  facts  here  set  forth. 

Yonr  petitioner  therefore  humbly  prays  your  honors  to  inquire  into 
the  matters  hereinbefore  set  forth,  and  to  grant  such  relief  as  to  law 
and  justice  appertains. 

The  petitioner  would  further  show  thaf,  on  the  24th  of  February, 
1848,  the  claim  of  your  petitioner  having  been  presented  to  the 
Senate  of  the  United  States,  was  referred  to  the  Committee  on  Claims, 
but  no  action  appears  to  have  been  had  thereon.  On  the  22d  of 
January,  1852,  the  same  was  referred  to  said  Committee  on  Claims 
of  the  Senate,  and  on  the  12th  of  April  following  a  bill  (No.  359) 
was  reported  to  the  Senate.  On  the  13th  of  December,  1853,  the 
same  was  referred  to  the  said  Committee  on  Claims,  and  on  the  21st 
of  the  same  month  a  bill  (No.  52)  was  reported  to  the  Senate,  (Rep. 
No.  9,)  and  subsequently  passed  the  Senate;  and  on  the  3d  day  of 
March,  A.  D.  1855,  the  same  was,  by  the  House  of  Representatives, 
referred  to  this  honorable  court. 

Your  petitioner  further  states  that  her  husband,  the  late  Major 
Greorge  Blaney,  was  entitled  to  pay  for  his  services  in  receiving  and 
issuing,  and  for  responsibility  therefor,  of  subsistence. stores  for  the 
use  of  the  laborers  employed  on  the  public  works  in  North  Carolina, 
under  his  charge  from  the  year  1826  to  1835.  That  said  service  was 
wholly  and  entirely  separate  and  distinct  from  those  pertaining  to  his 
legitimate  and  proper  duties  as  the  officer  in  charge  of  the  public 
works  at  Oak  island  and  Cape  Fear  river,  and  claims  the  pay  and 
allowances  for  such  service  as  have  been  allowed  in  analogous  cases. 
These  claims  were  submitted  to  Congress  at  the  same  time  as  the 
claims  before  referred  to,  and  adversely  reported  upon  as  stated  in 
report  accompanying  bill  No.  52,  as  aforesaid. 

Your  petitioner  presents  in  detail  a  statement  of  her  respective 
claims  in  a  schedule  hereto  annexed,  marked  A. 

Your  petitioner  would  further  show  that  this  claim  has  not  been 
assigned  or  transferred  to  any  person,  nor  any  part  of  the  same,  but 
the  same  is  the  property  of  your  petitioner  as  administratrix  as  afore- 
said. 

Your  petitioner  prays  your  honors  to  inquire  into  the  matter  afore- 
said, and  on  finding  the  same  to  be  true,  to  grant  such  relief  as  to  law 
and  equity  shall  appertain. 


MARY  E.   D.   BLANEY. 


A. 


Schedvle  of  the  claims  of  Mary  E.  D,  Blaney^  in  her  oum  right  and  as 
administratrix  of  Oeorge  Blaney^  late  major  of  the  Corps  of  Engineers^ 
referred  to  in  the/oregoing  and  annexed  paitton,  viz: 

No.   1.  Interest  on  the  balance  dne  on  the  settlement  of 
accounts  at  the  treasury,  from   May  15,   1835, 
to  March  15,  1847 $1,156  68 

No.  2.  Interest  on  balance  of  pay  and  emoluments  due 

and  not  paid  until  after  said  settlement,  $152  95         110  12 

No.  3.  For  services  in  receiving,  issuing,  and  accounta- 
bility for  subsistence  stores  for  the  laborers  em- 
ployed on  the  public  works  at  Oak  island',  N.  C, 
in  the  years  1826,  '27,  '28,  '29,  '30,  '31,  '32,  '33, 
'34,  and  to  March '3,   1835— in  all  69-sV  months, 

at  $20  per  month $1,382  00 

For  ditto  at  Cape  Fear  river  for  the 
same  period — in  all  69^^  months,  at 

$20  per  month 1,362  00 

2,744  00 


To  the  honorable  the  Senate  and  House  of  Bepresentaiives  of  the  United 

Staies  : 

The  petition  of  Mary  E.  D.  Blaney  administratrix  of  George  Blaney, 
late  a  brevet  major  of  the  Corps  of  Engineers  in  the  army  of  the  United 
States,  most  respectfully  represents  that  at  the  time  of  her  husband's 
death,  to  wit,  on  the  15th  May,  1835,  the  government  of  the  United 
States  was  indebted  to  him  in  a  considerable  sum  of  money,  which 
appears  from  a  settlement  of  his  accounts  at  the  treasury  of  the 
United  States  made  on  the  9th  January,  1847,  and  which  was  paid  to 
her  on  the  15th  March  following.  That  at  the  time  of  his  death  there 
remained  at  his  credit  in  the  Bank  of  the  United  States  at  Fayette - 
ville.  North  Carolina,  the  sum  of  $3,182  55,  of  which  amount  the 
sum  of  $2,438  12  waa  his  private  funds,  and  for  which  on  the  day  of 
his  death,  he  signed  a  check  on  said  bank  in  favor  of  and  payable  to 
the  order  of  your  petitioner  ;  that  on  the  presentation  of  said  check 
at  the  bank,  and  a  demand  of  the  payment  thereof,  the  proper  oflScer 
of  the  bank  declined  making  payment  until  instructed  to  do  so  by  the 
War  Department ;  and  on  application  for  such  instructions  by  the 
bank,  the  then  Acting  Secretary  of  War  (C.  A.  Harris)  forbid  the 
payment  and  directed  the  bank  to  pay  over  the  whole  amount  at  his 
credit  to  the  treasury  of  the  United  States,  which  order  of  the  Sec- 
retary of  War  was  complied  with  by  said  bank  to  the  great  injury 
and  wrong  of  your  petitioner  and  her  orphan  children. 

Your  petitioner  is  advised  and  so  represents  that  her  case  is  not  the 
ordinary  one  of  a  debt  due  by  the  United  States  to  an  individual  for 
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services  upon  which  interest  is  not  annually  allowed;  but  that  in 
consequence  of  the  arbitrary  exercise  of  authority  by  a  high  oflScer 
of  the  government  in  forcibly  taking  the  money  belonging  to  her, 
and  applying  it  to  the  use  of  the  United  States,  the  government  is  as 
much  bound  by  every  principle  of  equity  and  justice  to  pay  interest 
for  the  use  of  such  money  as  an  individual  would  be;  and  she  there- 
fore petitions  your  honorable  body  to  authorize  the  payment  of 
interest  upon  the  sum  thus  wrongfully  and  illegally  withheld  from  her. 

Your  petitioner  further  represents  in  elucidation  of  her  claim,  that 
her  late  husband.  Major  Blaney,  was  at  the  time  of  his  death,  and  had 
been  for  many  years  before,  in  the  superintendence  of  and  the  dis- 
bursing officer  for  the  public  works  then  in  progress  of  construction 
at  Oak  island  and  Cape  Pear  river.  North  Carolina;  that  at  the  time 
of  his  death  an  apparent  balance  appeared  against  him  on  the  books 
of  the  treasury;  arising  by  the  suspension  of  various  items  of  charge 
in  his  accounts  resulting  from  an  erroneous  decision  by  the  accounting 
officers  of  the  treasury  in  regard  to  the  true  meaning  and  interpreta- 
tion of  the  army  regulations  of  1825,  under  which  his  disbursements 
were  made  ;  which  decisions  were  overruled  by  the  judgment  of  the 
Supreme  Court  of  the  United  States  in  an  analogous  case,  and  in  pur- 
suance of  which  the  suspended  items  in  question  were  in  part,  finally 
admitted  to  his  credit ;  and  if  these  items  had  been  admitted  in  the 
first  place  as  they  should  have  been,  the  result  would  then  have  been 
to  exhibit  the  bedance  as  reported  on  the  settlement  of  his  accounts 
and  paid  on  the  15th  March,  1847,  as  justly  due  him  at  the  time  of 
the  seizure  of  his  private  money  under  the  order  of  the  Acting  Secre- 
tary, of  War,  and  paid  into  the  public  treasury  for  the  use  of  the  United 
States. 

Your  petitioner  also  respectfully  begs  leave  to  state  that  soon  after 
the  death  of  her  said  husband,  and  repeatedly  from  that  time  up  to 
the  9th  January,  1847,  she  urged  a  final  settlement  of  his  public  ac- 
counts, but  the  accounting  officers  of  the  treasury  adhering  to  their 
former  decision  declined  making  any  settlement ;  and  hence  even 
the  small  balance  of  pay  and  emoluments  amounting  to  $152  95,  due 
to  her  said  husband,  was  refused  to  be  paid  to  her  and  withheld  until 
after  the  settlement  of  January,  1847.  Upon  this  account  she  also 
believes  herself  to  be  entitled  to  interest.  The  documents  herewith 
presented  afibrd  abundant  evidence  in  support  of  the  facts  here  set 
forth. 

Your  petitioner  therefore  humbly  prays  your  honorable  body  to 
pass  an  act  for  her  relief,  directing  the  payment  to  her  of  interest 
upon  the  sums  so  unjustly  withheld  from  her,  and  that  the  accounts 
of  the  late  Major  Blaney  may  be  settled  by  the  accounting  officers  of 
the  treasury,  upon  the  principles  of  equity  and  justice,  and  such  fur- 
ther allowance  be  made  in  said  settlement  of  the  items  still  disallowed, 
to  which  he  is  entitled  in  accordance  with  the  decisions  of  the  courts 
of  the  United  States  in  similar  cases,  by  which  other  officers  of  the 
same  corps  have  received  allowances,  and  where  those  decisions  have 
been  in  effect,  affirmed  by  the  Supreme  Court  on  appeal,  by  a  divi- 
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sion  in  that  court  in  such  case;  and  as  in  duty  bound  she  humbly  prays, 
&c 

MARY  E.  D.  BLANEY, 
Adrfix  of  Geo.  Blaney,  late  Major  Corps  of  Engr^s  U.  8.  Army, 

By  R'D  BURGESS,  h&r  Attorney. 
Washington  Cmr, 

February  9,  1848. 
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Office  Solicitob  op  the  Court  of  Claims, 

Washington,  Janvary  10,  1857. 

Mary  E.  D.  Blaney  vs.  The  United  States. 

In  the  above  entitled  cause  it  is  admitted  on  the  part  of  the  United 
States,  that  Major  Geo.  Blaney  rendered  a  '  'quarterly  return  of  pro- 
visions purchased  for  the  subsistence  of  persons  employed  on  the  forti- 
fications at  Oak  island,  and  issues  of  the  same  during  the  quar- 
ter, &c.,''  for  the  following  quarters,  viz:  2d  and  3d  of  1827;  Ist,  2d, 
3d,  and  4th  of  1828;  1st  and  2d  of  1829;  and  the  Ist  of  1833;  the 
originals  of  all  which  are  on  file  in  the  engineer  department,  and  have 
been  inspected  by  the  undersigned.  The  returns  for  the  2d,  3d,  and 
4th  quarters  of  1828  are  signed  by  Major  Blaney  as  captain  Corps 
Engineers  and  acting  commissary  subsistence;  the  remainder  of  the 
returns  are  signed  by  him  as  captain  of  engineers  only.  Lieutenant 
A.  J.  Swift  rendered  for  the  3d  and  4th  quarters  of  1826. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor  U.  S.  Court  of  Claims. 
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Wab  Depabtmbnt,  Jidy  1,  1835. 

Sib:  Tout  letter  of  the  24th  ultimo  has  been  received. 

I  have  to  request  that  you  will  deposit  to  the  credit  of  the  Treasurer 
of  the  United  States  the  balance  that  stands  to  the  credit  of  the  late 
Major  Blaney,  under  the  following  heads,  on  the  books  of  your  insti- 
tution: 

Cape  Pear  river $1,762  99 

Oak  Island 1,419  56 

You  will  please  to  transmit  certificates  of  deposit  to  this  depart- 
ment, upon  the  receipt  of  which  measures  will  be  taken  to  pass  the 
above  sums  to  his  credit  here. 

I  am,  &c., 

C.  A.  HARRIS, 
Acting  Secretary  of  War. 
John  Habke,  Esq., 

Pregidmt  U.  8.  JBank^  FayetteviUe^  N.  0. 


Office  Bank  United  States,  FayettevUle^  July  6,  1835. 

Sib:  Your  letter  of  the  1st  instant  is  received. 
Since  Mr.  Haske's  letter  to  you  of  the  24th  ultimo,  a  check  drawn 
by  Major  Blaney  for  $2,438  12  has  been  presented  for  payment.  I 
have  decUned  paying  it  until  I  hear  from  you  on  the  subject.  The 
check  is  dated  the  15th  May,  in  favor  of  Mary  E.  D.  Blaney,  and 
witnessed  by  Lieutenant  Dimick  and  Major  Churchill. 
I  am,  respectfully,  yours, 

JNO.  W.  SANDPORD,  Cashier. 
C  .A.  Habbis,  Esq., 

Acting  Secretary  of  War. 


Dbpabtment  op  Wab,  Jvly  10,  1835. 

Sib:  I  have  received  your  letter  of  the  6th  instant,  in  which  you 
state  that  a  check  of  Major  Blaney  in  favor  of  Mary  E.  D.  Blaney, 
for  $2,438  12,  has  been  presented,  which  you  have  declined  paying 
before  the  views  of  this  department  are  ascertained. 

In  reply  I  have  to  state,  that  no  reason  is  perceived  for  changing^r 
revoking  the  instructions  of  the  1st  instant. 

I  am,  &c.y 

0.  A.  HARRIS, 
Acting  Secretary  of  War. 
Jno.  W.  Sandfobd,  Esq., 

Oaahier  B.  B.  U.  States,  FayetteviUe,  N.  0. 
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Engineer  Depabtment, 
WashingtoTij  February  8,  1848. 

I  certify  that  the  foregoing  letters  to  John  Haske,  esq.,  president 
U.  S-  Branch  Bank,  PayetteviUe,  N.  C,  to  C.  A.  Harris,  Acting  Secre- 
tary of  War,  and  to  John  W.  Sandford,  cashier  of  B.  Bank  U.  S.  at 
Fayetteville,  N.  C,  are  true  copies  from  the  records  of  this  office. 

JOS.  G.  TOTTEN, 
CdUmd  and  Chirf  EngiTveer. 


Treasubt  Department, 
Second  Auditor^s  Office,  January  9,   1847. 

Sib  :  Enclosed  is  a  certificate,  No.  3088,  for  $152  95,  payable  by 
the  paymaster  here  (T.  P.  Andrews)  to  you  or  order,  as  the  attorney 
of  the  administratrix,  the  same  being  for  the  pay  and  emoluments  of 
Brevet  Major  George  Blaney,  of  the  (military)  Corps  of  Engineers, 
from  April  1,  1835,  to  May  15,  1835,  when  he  died,  which  you  will 
please  take  charge  of  accordingly. 
Bespectfally,  &c., 

JNO.  M.  McCALLA, 

Second  Auditor. 
RiGHABD  Burgess,  Esq.,  Attorney  cfec,  Present. 

True  copy :  J.  F.  POLK, 

CM^  Clerk  Second  Auditor^a  Offi/oe. 


Treasury  Department, 
Third  Auditor's  Office,  January  9,  1847. 

Snt :  A  special  statement  has  been  made  of  the  accoimt  of  the  late 
Major  GteorgeBlaney  of  the  Corps  of  Engineers,  by  the  accounting 
officers  of  the  treasury,  wherein  the  following  sums  have  been  ap- 
plied to  his  credit  in  liquidation  of  the  balances  heretofore  standing 
at  bis  debit  in  reference  to  these  works,  viz  : 

On  account  of  fortifications  at  Oak  island $130  43 

On  account  of  improving  the  navigation  of  Cape  Fear  river     1, 684  09 

1,814  52 


And  there  still  remains  at  his  debit  on  account  of  Quar- 
termaster's  Department,  the  sum  of # $26  00 


The  difference  of  $4,586  96  resulting  from  the  present  adjustment 
of  Major  Blaney' s  account,  between  $6,401  48,  the  amount  of  credits 
claimed  in  the  account  presented  by  his  representative,  and  the 
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amount  passed  to  his  credit  as  above  stated,  will  be  found  explained 
by  reference  to  the  statement  herewith  enclosed. 
Very  respectfully,  your  obedient  servant, 

PETER  HAGNER,  Auditor. 
Richard  Burgess,  Esq., 

Attorney  of  Mrs.  Mary  E.  D.  Blaney, 

AdnCx  of  Majcyr  Oeorge  Blaney^  deceased^ 

Washington,  D.  G. 


Statement  of  difference  arising  on  settlement  of  an  account  presented  by 
the  representative  of  the  late  Major  George  Blaney.  deceased,  in  which 
the  following  credits  were  daimed,  viz : 

For  the  diflference  between  the  amount  of  compensation  to 
which  the  deceased  was  entitled  on  his  disbursements  on 
account  of  fortifications  at  Oak  island,  between  1st  Jan- 
uary, 1826,  and  3d  March,  1835,  and  the  amount  here- 
tofore allowed $1,161  02 

For  the  same  on  his  disbursements  on  account  of  works  at 
Cape  Fear  river,  between  29th  May,  1829,  and  3d  March, 
1835 2,366  34 

For  the  amount  of  voucher  four  heretofore  suspended,  on 

account  of  works  at  Cape  Fear  river 130  12 

For  services  as  assistant  commissary  of  subsistence  at  Oak 
island,  between  1st  January,  1826,  and  3d  March,  1835, 
693V  months,  at  $20  per  month 1,382  00 

For  similar  services  at  Cape  Fear  river,  between  the  3d 
quarter,  1829,  and  3d  March,  1835,  62^^  months,  at  $20 
per  month 1,362  00 

Amounting  to • $6,401  48 

On  the  above  items  the  following  allowances  have  been 
made,  and  the  sums  hereinafter  specified  passed  to  the 
credit  of  the  deceased,  in  pursuance  of  the  decision  of  the 
Second  Comptroller  of  8th  January,  1847,  viz: 

Additional  compensation  on  his  dis- 
bursements for  fortifications  at 
Oak  island— allowed $1, 161  02  ' 

From  which  was  deducted  for  want 

of  appropriation *1,030  49 

This  sum  passed  to  his  credit  on  that 

account $130  43 

<^AppiopiiAfeed  at  tlie  Uit  mmIod,  and  paid  to  Mn.  Blaney  15th  March,  1847. 
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Additional  compensation  on  account 
of  the  works  at  Cape  Fear  river — 
allowed $2, 155  89 

Prom  which  was  deducted  for  want 
of  appropriation *601  92 


This  sum  passed  to  his  credit  on  ac- 
count of  this  work $1, 553  97 

The  amount  of  suspended  voucher  No.  14,  re- 
turned with  the  required  evidence  and  ad- 
mitted, on  account  of  Cape  Pear  river 130  12 


^Vmount  allowed  and  passed  to  the  credit  of  de- 
ceased, closing  his  accounts  for  the  above 
works  as  per  official  statement $1,814  52 


Amount  of  difference $4, 586  96 


The  diJBTerence  is  thus  accounted  for — 
Amount  suspended  for  want  of  appropriation  on 

account  of  fortifications  at  Oak  island $1,030  59 

On  account  of  works  at  Cape  Pear  river 601  92 


$1,632  51 


Amount  disallowed,  embracing  the  two  items  of  charge 
above  stated  for  services  as  assistant  commissary  of  sub- 
sistence, viz:  $1,382  and  1,362,  amounting  to 2,744  00 

Add  the  difierence  between  $2,366  34,  claimed  for  addi- 
tional compensation  on  account  of  Cape  Pear  river,  and 
$2, 155  89,  the  sum  allowed  as  stated  above 210  45 


Amount  of  difference,  as  above  stated 4,586  96 


The  amounts  passed  to  the  credit  of  Major  Blaney,  as  herein 
before  stated,  having  been  applied  to  close  his  accounts  for 
the  works  at  Oak  island  and  Cape  Pear  river,  there  still 
remains  at  his  debit  on  account  of  Quartermaster's  Depart- 
ment, the  sum  of $26  00 


Treasury  Depabtment, 

Third  Atiditor's  Office,  Janttary  9,  1847. 


Tebasuby  Department, 
Third  Auditor's  Office,  Fdyruary  9,  1848. 

Sra:  In  reply  to  the  request  contained  in  your  letter  of  this  date, 
to  be  informed  as  to  the  settlement  tnd  close  of  the  accounts  of  the 

° Appropriated  at  the  last  sesBion,  and  pud  to  Mrs.  Blaney  15th  March,  1847. 
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late  Major  George  Blaney,  of  the  Corps  of  Engineers,  for  disburse- 
ments on  account  of  fortifications  at  Oak  island  and  improvements  of 
Cape  Fear  river,  I  have  to  state  that  the  accounts  having  been  re- 
ported to  the  Second  Comptroller  for  his  decision,  on  the  12th  March, 
1847,  and  returned  by  him  on  the  following  day,  the  result  was  a  bal* 
ance  in  favor  of  the  estate  of  the  deceased  of  $1,606  50,  which  sum 
you  will  recollect  was  paid  to  you  as  attorney  of  the  administratrix  at 
this  office  on  the  15th  March,  1847. 

Respectfully,  your  obedient  servant, 

PETER  HAGNER,  Auditor. 
RiCHABD  BuBGBSS,  Esq., 

Washington  City. 


Treasury  Department,  March  24,  1852. 

Sir:  I  have  the  honor  to  transmit  herewith  the  report  of  the  Third 
Auditor  dated  23d  instant,  upon  the  case  submitted  to  him  in  the 
papers  enclosed  in  your  letter  of  the  11th  instant,  returning  also  the 
papers. 

Very  respectfully,  your  obedient  servant, 

WILLIAM  L.  HODGE, 
Assistant  Secretary  of  the  Treasury. 
Hon.  Thomas  G.  Pratt,  United  States  Senate. 


Hon.  Thomas  G.  Pratt,  United  States  Senate,  March  11,  1852, 
transmits  a  statement  of  the  claim  of  the  estate  of  the  late  Major 
George  Blaney,  engineers;  copy  of  a  letter  from  the  Third  Auditor 
of  the  9th  January,  1847,  and  copy  of  a  statement  of  differences. 

And  asks  to  be  informed — 

1st.  What  was  the  decision  of  the  circuit  court  for  New  York  in 
the  case  of  Major  Delafield  ?  . 

2d.  Whether  the  accounts  of  any  oflScer  have  been  settled  under 
it?  And, 

3d.  What  effect  that  decision  would  have  if  applied  to  the  claim  of 
the  widow  and  administratrix  of  the  late  Major  Blaney,  now  pending 
before  the  Committee  on  Claims  of  the  Senate  ? 

The  files  of  this  office  furnishing  no  information  in  regard  to  the 
1st  and  3d  queries  of  this  letter,  it  is  respectfully  referred  to  the 
Solicitor  of  the  Treasury,  with  the  request  that  he  will  inform  me  of 
the  decision  of  the  court  in  Major  Delafield' s  case,  and  also  of  the 
bearing  of  that  decision  if  any  on  the  case  of  the  late  Major  Blaney. 

Please  return  these  papers. 

JOHN  S.  GALLAHER,  AudUcyr. 

Thibd  Auditor's  Office,  March  15,  1852. 

Thibd  Auditor's  Office:  Rtceived  back  March  19,  1852,  The 
letter  of  Hon.  Mr»  Pratt  will  be  retained  on  file  in  this  office. 
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TrEABUBY  DEPARTMEirr, 

Solicitor' 8  Office,  March  18,  1852. 

Sib:  I  have  the  letter  of  the  Hon.  Mr.  Pratt,  and  the  papers  which 
accompanied  relating  to  the  claim  of  the  representative  of  the  late 
Major  George  Blaney,  referred  by  you  to  this  oflSce. 

In  reply  to  your  inquiries  I  have  to  state  that  after  strict  search  no 
copy  of  the  decision  of  the  circuit  court  for  New  York  in  the  case  of 
Major  Delafield  can  be  found  on  the  files  of  the  office.  I  enclose  you, 
however,  a  copy  of  a  letter  from  this  office,  dated  December  28,  1844, 
to  the  Second  Comptroller  of  the  Treasury  in  regard  to  the  final  ad- 
justment of  Major  Delafield' s  account  under  the  decision  of  the  Su- 
preme Court  affirming  the  decision  of  the  circuit  court,  and  which,  I 
have  no  doubt,  recites  with  substantial  accuracy  the  said  decision. 
From  that  letter  you  will  perceive  that  the  affirmation  of  the  decision 
of  the  circuit  court  was  not  made  in  the  form  of  a  positive  dedaiouj 
but  resvUed  from  an  equal  division  of  the  court. 

In  consequence  of  this  circumstance  this  office  appears  to  have 
formed  the  opinion  that  nothing  was  settled  by  it  but  the  suit  with 
Major  Delafield;  and  the  solicitor  refers  to  the  case  of  General  Gratiot, 
Tvhich  was  understood  to  involve  some  of  the  same  questions,  in  which 
it  was  understood  the  Supreme  Court  would  prepare  a  full  opinion. 
The  case  of  General  Gratiot  will  be  found  reported  at  large  in  How- 
ard's  Reports,  vol.  4,  p.  81,  &c. 

If  full  and  exact  information  in  regard  to  the  decision  of  the  circuit 
court  in  the  case  of  Delafield  is  desired,  it  will  be  found  in  the  copy 
of  the  record  filed  in  the  Supreme  Court. 

How  far  the  decisions  in  the  cases  of  Delafield  and  Gratiot  bear  upon 
the  claims  of  Major  Blaney  the  committee  who  have  it  under  con- 
sideration are  more  competent  to  decide  than  I  am. 

I  return  the  letter  of  Mr.  Pratt  and  the  papers  which  accompanied 
it;  and  am,  very  respectfully,  your  obedient  servant, 

J.  CLARK,  Sdidtor. 

John  S.  Gallaheb,  Esq., 

Third  Auditor  of  the  TreoLSury. 


Office  of  the  Solicitob  of  the  Tbbasuby, 

December  28,  1844. 

Sib:  I  submit  the  following  statement  in  reply  to  your  letter  of  the 
27th  instant,  touching  the  further  withholding  of  the  pay  of  Major 
Delafield: 

The  judgment  of  the  circuit  court  in  the  case  of  the  United  States 
vs.  Richard  Delafield,  has  been  affirmed  by  the  Supreme  Court  at 
the  present  term  by  a  divided  court.  This  case  involves  some  of  the 
same  questions  which  arise  in  that  of  Colonel  Gratiot,  in  which  it  is 
understood  the  court  will  prepare  a  full  opinion.  At  the  hearing  of 
the  case  V8,  Delafield  in  the  district  court  the  United  States  attorney 
requested  the  court  to  give  the  following  instructions  to  the  jury: 
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Ist.  That  the  dnties  performed  by  the  defendant,  being  the  ordi- 
nary duties  appertaining  to  the  office  of  an  engineer,  he  was  bonnd 
to  perform  the  same  without  any  extra  compensation  beyond  his  pay 
and  emoluments  as  such  officer  on  account  of  such  service. 

2d.  That  the  rules  and  regulations  of  the  army  do  not  allow  any 
extra  compensation  to  officers  of  the  engineers  for  services  per- 
formed in  relation  to  any  works  other  than  fortifications. 

3.  That  no  usage  can  bind  the  department  to  allow  any  extra 
compensation  not  allowed  by  law. 

4th.  That  there  is  no  such  usage  proved. 

5th.  That  there  is  no  proof  of  any  contract,  express  or  implied,  to 
pay  any  such  extra  compensation. 

6th.  Any  special  allowances  made  by  the  department  for  special 
reasons,  do  not  show  a  general  usage  or  create  any  liability  to  make 
the  same  allowance  in  cases  where,  in  their  judgment,  such  special 
reasons  do  not  exist.  The  allowance  being  an  act  of  discretion,  the 
department  is  the  sole  judge  of  the  propriety  of  such  aUowance. 

7th.  That  the  rules  and  regulations  of  the  army  in  regard  to  the 
compensation  to  be  allowed  to  officers  discharging  the  duties  of  as- 
sistant commissaries  of  subsistence,  apply  to  issues  to  troops  of  the 
army  only;  and  any  allowance  for  the  performance  of  the  duty  of 
assistant  commissaries  of  subsistence  to  laborers  and  workmen  must 
rest  entirely  in  the  discretion  of  the  department,  and  that  the  de- 
partment has  exercised  such  discretion  in  refusing  such  alllowance 
to  captains,  being  extra  compensation;  which  instructions  the  judge 
refused  to  give;  whereupon,  the  United  States  attorney  excepted. 

The  judge  instructed  the  jury  that  if  any  account  had  been  once 
settled  and  allowed  at  the  Treasury  Department,  the  items  of  that 
account  so  allowed  could  not,  without  further  notice,  be  re-ex- 
amined and  disallowed  by  the  department  and  charged  as  a  dif- 
ference in  a  subsequent  account.  To  this  part  of  the  charge  the 
United  States  attorney  excepted. 

That  so  far  as  respected  the  defendant's  charge  for  compensation 
for  services  rendered  as  assistant  commissary,  which  had  been  dis- 
allowed, there  was  no  foundation  for  the  distinction  between  the 
services,  whether  rendered  by  a  lieutenant  or  a  captain,  as  set  up 
and  insisted  on  in  this  case.  To  this  part  of  the  charge  the  United 
States  attorney  excepted. 

That  the  regulation  of  the  army  equally  applied  to  both  officers 
when  rendering  like  services.  That,  as  respected  the  per  diem  al- 
lowance charged  in  this  case  and  disallowed  by  the  accounting 
officers  of  the  Treasury,  there  is  no  distinction  between  disburse- 
ments made  on  a  civil  or  military  work,  so  far  as  respects  the  claims 
of  the  disbursing  officer,  under  regulation  of  the  army  issued  from 
the  War  Department.  To  this  part  of  the  charge  the  United  States 
attorney  excepted. 

The  jury  found  a  verdict  for  the  defendant.  The  cause  was 
brought  up  to  the  circuit  court,  and  the  judgment  of  the  district 
court  was  affirmed. 

Under  such  circumstances  I  am  not  aware  of  any  objection  to  re- 
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lieving  Major  Delafield  from  the  stoppage  of  his  pay.     As  requested, 
I  return  the  letter  of  Major  Delafield  which  was  enclosed  in  your 
eommunioation  of  the  27th  instant. 
I  am,  very  respectfully,  your  obedient  servant, 

C.  B.  PENROSE,  Solicitor. 
Albion  E.  Pabbis, 

Second  Comptroller. 


Treasury  Department, 
Third  Avditor'a  Office,  March  23,  1852. 

Sib:  In  reference  to  the  claim  of  the  administratrix  of  Major 
George  Blaney,  Corps  of  Engineers,  deceased,  enclosed  in  the  letter 
from  the  Hon.  Thomas  G.  Pratt,  of  the  11th  instant,  I  have  the 
honor  to  state : 

That  there  being  no  information  on  the  files  of  this  office  in  regard 
to  his  first  and  third  inquiries,  the  letter  and  papers  enclosed  were 
referred  to  the  Solicitor  of  the  Treasury,  with  the  request  that  he 
would  conununicate  the  desired  information  to  this  office. 

The  Solicitor's  letter  of  the  18th  instant,  and  a  copy  of  the  letter 
of  Mr.  Solicitor  Penrose  of  the  28th  instant,  December,  1844 — in 
reference  to  the  case  of  Delafield,  referred  to  by  the  claimant — en- 
closed therein,  are  respectfully  furnished  herewith,  in  reply  to  the 
first  and  third  inquiries. 

In  reply  to  the  second  inquiry,  I  have  to  state  that  the  records  of 
this  office  furnish  no  evidence  of  the  account  of  any  officer  having 
been  settled  under  the  decision  of  the  circuit  court  for  New  York  in 
the  case  of  Major  Delafield. 

On  examining  the  papers  enclosed  by  the  Hon.  Mr.  Pratt,  it  is 
perceived  that  the  letter  from  this  office  of  the  9th  January,  1847,  is 
mainly  in  reference  to  the  special  statement  of  that  date;  but  the  re- 
port of  the  Third  Auditor  of  the  5th,  and  Second  Comptroller's  de- 
cision thereon  of  the  8th  January,  1847,  furnished  to  the  attorney  of 
the  administratrix  on  the  6th  May,  1847,  do  not  appear  to  have  been 
submitted  ^vith  the  claim.  Deeming  these  to  be  essential  to  a  full 
and  clear  understanding  of  its  merits,  irrespective  of  any  bearing  in 
the  case  of  Major  Delafield  may  or  may  not  have  thereon,  I  respect- 
fully transmit  an  extract  of  so  much  as  relates  to  the  claim  for  pay 
for  Major  Blaney' s  services  as  assistant  commissary  of  subsistence, 
and  an  extract  from  the  Auditor's  report  of  the  4th  April,  1845,  and 
from  the  Comptroller's  decision  thereon,  dated  June  23,  1845. 

The  act  of  March  2,  1821,  *'to  reduce  and  fix  the  military  peace 
establishment, "  enacts  ****<*  that  there  shall  be  as  many 
assistant  commissaries  as  the  service  may  require,  not  exceeding 
fifty,  who  shall  be  taken  from  the  subalterns  of  the  line,  and  shall,  in 
addition  to  their  pay  in  the  line,  receive  a  sum  not  less  than  ten  nor 
more  than  twenty  dollars  per  month."  *  *  *  ♦  .  And  the 
allowance  of  $20  per  month  to  avbaUem  officers  stationed  on  the 
Gulf  of  Mexico,  who  were  not  receiving  the  compensation  for  disburs- 
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ing,  is  supposed  to  have  been  granted  by  the  Secretary  of  War,  in 
1843,  under  that  authority. 

The  papers  transmitted  by  the  Hon.  Mr.  Pratt — viz :  the  claim  of 
Mrs.  Blaney ;  the  copy  of  a  letter  from  this  office  to  Richard  Burgess, 
esq.,  attorney,  dated  January  9,  1847,  and  the  copy  of  the  statement 
of  differences  to  which  it  refers — are  returned  herewith. 

I  have  the  honor  to  be,  with  great  respect,  your  most  obedient, 

JNO.  S.  GALLAHER,  Auditor. 

Hon.  Thomas  Corwin, 

Secretary  qf  the  Treasury. 


Extract  from  the  report  of  the  Third  Auditor  on  the  items  of  credit 
claimed  by  the  representative  of  Major  George  Blaney,  late  of  the 
C(yrps  of  Engineers,  deceased,  presented  llth  December,  1846 — report 
dated  January  5,  1847. 


*  *  In  regard  to  the  fourth  and  fifth  items,  to  wit,  a  claim  of  twenty 
dollars  per  month,  for  services  as  acting  assistant  commissary  of  sub- 
sistence, in  reference  to  each  of  the  public  works  before  mentioned, 
heretofore  frequently  rejected  in  the  several  settlements  made  of  the 
accounts  of  the  deceased,  it  seems  only  necessary  now  to  refer  to  the 
repeated  unequivocal  decisions  of  the  accounting  officers  of  the 
Treasury,  and  especially  to  the  last  decision  of  the  Comptroller  in 
relation  thereto,  subjoined  to  the  accompanying  report  from  the 
Third  Auditor  of  the  4th  of  April,  1845;  and  further  to  remark  that 
the  disbursements  made  by  the  deceased  for  procuring  subsistence 
for  the  use  of  the  laborers  and  workmen  employed  on  the  works  were 
as  applicable  thereto  as  were  any  other  items  of  expenditure  for 
materials,  &c.,  embraced  in  his  accounts;  and  the  sums  so  expended 
constituting  portions  of  the  aggregate  amounts  on  which  compensa- 
tion has  been  allowed,  he  received  the  only  equivalent  for  such 
services  to  which  he  was  considered  entitled  under  existing  regula- 
tions. It  was  certainly  his  duty  to  show  that  the  provisions,  as  well 
as  other  property  purchased,  had  been  properly  applied  to  the  public 
service — and  such  duty  constituted  an  essential  branch  of  the  extra 
service  assigned  him — for  a  faithful  performance  of  which,  on  his 
part,  the  regulations  provided  a  specific  compensation  in  the  form  of 
a  per  diem  or  commission.  And  hence  it  will  be  perceived  that,  in 
accounting  for  the  public  moneys  and  the  public  property  entrusted 
to  his  hands  as  the  superintendent  or  agent  for  those  public  works, 
no  separate,  distinct,  or  independent  service  was  either  required  or 
performed,  and  that  consequently  Major  Blaney  discharged  no  duty 
that  was  not,  from  the  nature  and  character  of  the  services  imposed, 
necessarily  involved  in,  and  inseparably  connected  with,  their  fulfil- 
ment. 
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Extract  from  Second  Comptroller' 8  decision  on  (heforegoinff. 

*  *  Treasury  Department, 
"  Second  CcmptrcUer'a  Office,  January  8,  1847, 
******** 

'  ^  The  claima  for  services  as  an  assistant  commissary  cannet  be 
admitted. 

*  ^ALBION  K.  PARRIS,  OamptroOer.'' 


Extract  from  the  Third  Auditor's  report  of  the  4th  of  April,  1845, 

referred  to  in  the  foregoing. 

*  ******* 

*'The  third  item  in  the  claim  of  Mrs.  Blaney  is  for  the  services  of 
Major  Blaney,  doing  the  duty  of  assistant  engineer  in  receiving, 
issuing,  responsibility  and  accountability  of  the  subsistence  stores 
purchased  for  the  work  people  employed  on  the  erection  of  the  fort  at 
Oak  island,  N.  C,  in  part  of  the  years  1826,  '27,  '28,  '29,  '30,  '31,  '32, 
'33, '34,  and  to  March  3, 1835— in  all,  69,^  months,  at  $20,  =  $1,382. 

**Thi8  claim  is  not  considered  admissible.  There  is  no  authority 
for  the  charge.  Mr.  Calhoun,  the  Secretary  of  War,  in  a  letter  to  the 
Third  Auditor,  dated  December  3,  1823,  decided  '  that  $20  per  month, 
in  addition  to  their  pay  and  emoluments,  should  be  allowed  to  subal- 
tern officers  stationed  on  the  Gulf  of  Mexico,  who  were  not  receiving 
the  compensation  for  disbursing,  as  a  compensation  for  the  perform- 
ance of  the  duties  of  assistant  commissary  of  subsistence.'  Major 
Blaney,  being  in  the  receipt  of  $2  per  day  for  disbursing,  is  therefore 
excluded  under  that  decision. 

'*In  the  case  of  Lieutenant  S.  Tuttle,  who  claimed  the  allowance  of 
$20  per  month  for  performing  the  duties  of  assistant  commissary  of 
inbsistence  at  Oak  island,  N.  C,  from  November  1  to  December  31, 
1825,  Mr.  Eaton,  then  Secretary  of  War,  on  the  10th  February,  1829, 
made  the  following  decision,  viz :  *  The  above  allowance  seems  to  be 
at  variance  with  the  practice  heretofore  maintained  by  the  accounting 
officers.  The  Secretary  of  War  is  indisposed  to  alter  any  rule  the 
tendency  of  which  shall  be  to  enlarge  expenditure.  It  is  accordingly 
disallowed.     Signed,  J.  H.  Eaton.' 

**  In  view  of  the  principles  established  in  the  above  mentioned  cases, 
the  Third  Auditor  considers  the  claim  of  Major  Blaney  not  admissible, 

"The  fourth  item  is  a  claim  for  a  similar  allowance  at  Cape  Fear 
river  during  the  years  1829,  '30,  '31,  '32,  '33,  and  '34,  and  to  3d 
March,  1835— in  all,  68^  months,  at  $20  per  month,  $1,362— which 
is  considered  to  be  inadmissible  for  the  reasons  stated  above." 
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Extract  from  the  ComptroUefif^  a  decision  on  the  Atditor^s  re^port  of  t/ie 

ith  of  April,  1845. 

*  *  Treasury  Department, 
^^ Second  ComptroUer^s  Office,  June  23,  1845. 

*  *  If  the  two  first  items  in  the  account  of  Mrs.  Blaney  come  within 
the  decision  of  the  Supreme  Court  in  the  case  between  the  United 
States  and  General  Gratiot,  they  should  be  allowed. 

^'  It  seems  to  me  that  the  other  items  in  the  account  are  inadmis- 
sible. 

"ALBION  K.  PARRIS,  Comptroller." 


Treasury  Department, 
Third  AvdUxn^a  Office,  May  9,  1856. 

Sir:  Agreeably  to  an  order  from  the  Court  of  Claims,  dated  April 
10,  1856,  a  certified  copy  of  which  was  transmitted  to  you,  and  by 
you  referred  on  the  12th  of  the  same  month  to  this  office,  I  herewith 
enclose  sundry  original  al^stracts  or  returns  rendered  by  Major  George 
Blaney,  deceased,  late  Corps  of  Engineers,  of  provisions  received  and 
issued  to  persons  employed  on  the  fortifications  at  Fort  Caswell  (Oak 
island)  and  improvements  of  Cape  Pear  river,  North  Carolina,  between 
the  4th  quarter  of  1826  to  the  1st  quarter  of  1835,  inclusive.     The 
abstracts  for  some  of  the  quarters  within  the  above  period  are  not 
found  on  file ;  those  which  are  sent  herewith  being  all  which  were 
transmitted  to  this  office  with  Major  Blaney' s  accounts. 

I  also  enclose  a  list  of  these  abstracts,  to  which  is  appended  a  receipt 
which,  it  is  requested,  will  be  signed  by  the  Clerk  of  the  Court  of 
Claims,  and  transmitted  to  you  or  to  this  office,  to  be  retained  until 
the  abstracts  shall  be  returned  for  file  with  the  accounts  from  which 
they  have  been  withdrawn. 

I  deem  it  proper  to  state  that  a  claim  was  presented  by  the  admin- 
istratrix of  Major  Blaney  for  his  services  as  assistant  commissary  of 
subsistence  at  Oak  island  and  Cape  Fear  river,  which  was  rejected  by 
the  accounting  officers  as  inadmissible;  and  that  for  a  part  of  the 
period  for  which  compensation  was  claimed  on  account  of  Oak  island, 
Major  Blaney  had  made  payments  for  the  same  services  to  other 
officers ;  that  is,  he  paid  Lieutenant  B.  D,  A,   Wade  for  services  as 
assistant  commissary  of  subsistence  at  Oak  island  for  one  and  a  half 
(1^)  month,  in  the  second  quarter  of  1829,  at  $20  per  month,  and  Lieiden' 
ant  A.  J.  Swift  for  similar  services  at  the  same  place,  for  the  months 
of  November  and  Decembefr,  1830,  at  the  same  rate,  and  that  the  vouch- 
ers for  said  payments  were  certified  by  Major  Blaney. 

The  communications  referred  by  you  to  this  office  are  herewith 
returned. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

SAM'L  S.  RIND,  Acting  Auditor. 

Hon.  James  Guthrie, 

Secretary  of  the  Treasury. 
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Treasury  Department, 
Third  Auditor's  Office,  May  13,  1856. 

Sib  :  I  have  the  honor  to  enclose  herewith  the  provision  returns 
requested  by  the  Court  of  Claims,  rendered  by  Major  George  Blaney 
between  the  ith  quarter  of  1826  and  1st  quarter  of  1835,  together 
with  a  list  of  the  same,  to  be  receipted  for  by  the  Clerk  of  said  Court. 

The  several  returns  for  the  diflFerent  works  are  distinguished  by  the 
respective  periods  to  which  they  relate,  and  not  by  the  numbers  of 
the  settlements  which  were  endorsed  upon  them  at  the  time  they  were 
withdrawn  merely  to  designate  the  particular  settlement  with  which 
each  was  filed,  in  order  that  they  may  be  restored  to  their  proper  files 
with  greater  facility  when  they  shall  be  sent  back  to  this  office.  The 
numbers  of  the  settlements  have  no  necessary  connexion  with  the 
returns,  and,  having  been  endorsed  upon  them  for  a  purpose  which 
does  not  extend  beyond  this  office,  it  has  been  deemed  proper  to  omit 
them  in  the  list  sent  herewith. 

Very  respectfuUy,  your  obedient  servant, 

SAM'L  S.  RIND,  Acting  Auditor. 

Hon.  James  Guthrie, 

SecreUvry  of  the  Treamry. 


War  Department, 
Washington,  February  6,  1857. 

Sib  :  I  have  received  your  letter  of  the  27th  ultimo,  enclosing  an 
order  of  the  Court  of  Claims  asking  information  whether  Major  George 
Blaney  performed  the  duty  of  assistant  commissary  of  subsistence  at 
the  works  on  Cape  Pear  river  and  at  Oak  island,  between  the  last 
quarter  of  1826  and  first  quarter  of  1835,  &c.,  and,  in  reply,  transmit 
a  report  of  the  Commissary  General,  stating  that  he  did  not  perform 
any  duty  in  his  department  during  the  period  stated;  and  also  a  report 
of  the  chief  engineer,  stating  that  Major  Blaney,  while  superintend- 
ing engineer  and  disbursing  officer  at  th«  works  above  named,  purchased 
and  supplied  provisions  to  the  laborers  employed  upon  them,  and  that 
for  this  service  he  claimed  and  paid  himself,  during  parts  of  the  years 
1826,  1827,  and  the  whole  of  the  year  1828,  the  $20  per  month 
allowed  by  law  to  subaltern  officers  while  acting  as  assistant  commis- 
saries of  subsistence.  These  payments  were  disallowed  by  the 
accounting  officers  and  by  the  Secretary  of  War,  and  the  amount  of 
them  was  refunded  by  Major  Blaney. 

Very  respectfully,  your  obedient  servant, 

JEPFER.  DAVIS, 

Secretary  of  War. 

S.  H.  Huntington,  Esq., 

Chirf  Clerh  Court  of  Claims^  Washington. 
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Office  of  Commissary  General  of  Subsistence, 

Washington,  Jantuiry  30,  1857, 

Sir:  In  obedience  to  your  instructions  to  report  upon  the  order  of 
the  Court  of  Claims  for  information  **  whether  Major  George  Blaney 
performed  the  duty  of  an  assistant  commissary  of  subsistence  between 
the  last  quarter  of  1826  and  the  first  quarter  of  1835,  both  inclusive,' ' 
I  have  the  honor  to  state,  the  books  of  this  office  show  that  Major 
George  Blaney  did  not  perform  any  duty  under  my  instructions,  or 
in  connexion  with  this  department,  during  the  time  stated;  never 
having  received  any  funds  from  the  appropriation  for  army  subsistence, 
nor  subsistence  stores  belonging  to  this  department,  and  never  having 
rendered  an  ** account''  or  ** return"  to  this  office  between  the  last 
quarter  of  1826  and  the  first  quarter  of  1835,  both  inclusive. 
Very  respectfully,  your  most  obedient  servant, 

GEO.  GIBSON, 
Commissary  General  of  Subsistence. 

Hon.  Jefferson  Davis, 


Secretary  of  War, 


Engineer  Department, 
Washington,  Febrtiary  5,  1857. 

Sir:  In  answer  to  the  request  from  the  Court  of  Claims,  dated  the 
27th  ultimo,  and  referred  by  you  to  this  office  for  report  of  "informa- 
tion whether  Major  George  Blaney  performed  the  duty  of  an  assistant 
commissary  of  subsistence  at  the  works  for  the  improvement  of  Cape 
Fear  river  and  the  works  at  Oak  island,  between  the  last  quarter  of 
1826  and  the  first  quarter  of  1835,  both  inclusive,''  I  have  the  honor 
to  state: 

That  there  is  no  information  in  this  office  that  Major  Blaney  per- 
formed duty  as  '*  commissary  of  subsistence''  at  either  of  the  works 
specified. 

As  the  superintending  engineer  and  disbursing  officer  of  those 
works,  Major  Blaney  purchased  and  supplied  provisions  to  the  laborers 
employed  upon  them,  and  he  claimed,  and  paid  himself,  for  that 
service,  a  special  compensation  at  the  rate  then  allowed  by  regula- 
tions to  subaltern  officers  while  acting  as  "assistant  commissary  of 
subsistence,"  ($20  per  month,)  as  follows,  viz: 

For  part  of  the  3d  quarter  of  1826 $20 

For  the  4th  quarter  of  1826 60 

For  the  1st,  2d,  and  3d  quarters  of  1827 180 

For  the  1st,  2d,  3d,  and  4th  quarters  of  1828 240 

500 


In  settling  the  accounts  in  which  these  charges  were  made,  the 
amount  claimed  for  this  service  was  disallowed  by  the  accounting 
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officers  of  the  treasury;  but  the  charge  was,  notwithstanding,  con- 
tinued for  the  period  just  stated,  and  until  Major  Blaney  \^s  informed 
from  this  office  that,  upon  an  appeal  from  him,  **the  Secretary  of 
War  has  decided  that  no  allowance  shall  be  made  to  the  disbursing 
officer  for  compensation  as  assistant  commissary  of  subsistence,  as  the 
coxmnissions  for  disbursements  cover  the  responsibility  incurred  in 
this  as  in  other  cases." 

The  disallowed  amount  was  subsequently  refunded  by  Major  Blaney, 
and  he  does  not  appear  to  have  renewed  the  charge. 

The  application  from  the  Court  of  Claims,  and  the  papers  referred 
'writh  it,  are  respectfully  returned. 

I  am,  very  respectfully,  your  most  obedient, 

JOS.  G.  TOTTEN, 
Brevet  Brigadier  General  Topographical  Engineers, 
Hon.  Jepp*  n  Davis, 
Secretary  of  War. 


Tbeasury  Depabtment, 
Second  Comptroller' s  Office^  January  7, 1857. 

Sib:  Your  letter  of  the  26th  ultimo,  asking  for  certain  information 
to  be  used  in  the  case  of  Mrs.  Mary  E.  D.  Blaney,  administratrix  of 
Major  Geo.  Blaney,  before  the  Court  of  Claims,  was  received  on  the 
1st  instant,  and  on  that  day  I  wrote  to  the  Third  Auditor  requesting 
him  to  furnish  the  information  called  for,  and  I  now  transmit  his  reply, 
dated  yesterday,  to  my  letter. 

Very  respectfully,  your  obedient  servant, 

J.  M.  BRODHEAD, 

OomptroUer. 
Jno.  D.  McPhebson,  Esq., 

Deputy  Solioitor  Court  of  Claims j  Washington,  D.  C. 


Treasury  Department, 
Third  Auditor's  Office,  January  6,  1857. 

Sm:  I  have  received  your  letter  of  the  1st  instant,  in  which  you 
request  to  be  furnished  with  any  information  to  be  found  in  this 
office  relating  to  the  following  inquiry  made  of  you  by  J.  D.  McPher- 
son,  esq,,  deputy  solicitor  of  the  Court  of  Claims,  at  the  request  of 
the  Court,  viz:  ''Whether  any  person  was  paid  for  services  in  receiv- 
ing, issuing,  and  accountability  for  subsistence  stores  for  the  laborers 
employed  on  the  public  works  at  Oak  island,  (Fort  Caswell,)  North 
Carolina,  from  the  1st  September,  1826,  to  the  3d  March,  1835,  and 
at  Cape  Fear  river  for  the  same  period,"  credit  being  claimed  by  Mrs. 
Mary  E.  D.  Blaney,  widow  and  administratrix  of  Major  Geo.  Blaney, 
at  the  rate  allowed  for  an  acting  assistant  commissary  of  subsistence 
for  the  time  between  these  two  dates.     In  reply,  I  have  to  state  that 


24  MABT  £.   D.  BhlSEY. 

it  does  not  appear  that  any  payment  was  made  to  Captain  Blaney  for 
such  services  at  the  time  mentioned;  but  he  is  found  to  have  paid  to 
Lieutenant  B.  D.  A.  Wade,  at  Oak  island,  as  acting  assistant  com- 
missary of  subsistence,  in  3d  quarter  1829,  $90;  in  4th  quarter  1829, 
$60;  and  in  1st  and  2d  quarters  1830,  $120— in  all,  $270.  He  also 
paid  Lieutenant  A.  J.  Swift,  acting  in  the  same  capacity,  at  the  same 
place,  from  1st  November,  1830,  to  31st  March,  1831,  for  2d,  3d,  and 
4th  quarters  1831,  for  1st  quarter  1832,  and  from  31st  March  to  31st 
May,  1832,  the  sum  of  $380,  being  at  the  rate  of  $20  per  month. 

I  also  find  that  he  had  in  his  employment,  at  the  above  mentioned 
place,  in  the  4th  quarter  1826  and  in  the  1st  quarter  1827  and  3d 
quarter  1829,  1  superintendent,  at  $3  50  per  day;  1  clerk,  at  $60 
per  month;  1  overseer,  at  $1  50  per  day;  3  sub-overseers,  at  $1  per 
day  each;  a  baker  and  assistant  baker,  each  at  $20  per  month, 
together  with  a  victualler  and  several  cooks.  It  is  presumed  that 
such  persons  were  employed  during  the  whole  time;  and  if  it  should 
be  deemed  desirable,  an  examination  will  be  made  to  ascertain  whether 
that  was  really  the  case.  The  memorandum  of  certain  payments- 
received  by  you  from  Mr.  McPherson  is  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

ROB.  J.  ATKINSON, 

Atiditor, 

J.  M.  Brodhead,  Esq., 

Second  ComptrcUer. 


The  United  States, 

To  the  estcUe  (/  Major  George  Blaney ,  deceased^ 

late  of  the  Corps  of  Engineers^     Dr. 

To  interest  on  $2, 438  12,  the  private  funds  of  Major  Blaney, 
and  for  which  he  signed  a  check  in  favor  of  Mrs.  Blaney 
on  the  day  of  his  death,  on  the  Bank  of  the  United  States, 
at  Payetteville,  North  Carolina,  which  check  the  bank 
refused  to  pay  under  instructions  of  the  Acting  Secretary 
of  War,  and  which  sum  was  placed  in  the  treasury  of  the  - 
United  States  for  the  public  use,  as  fully  set  forth  and 
explained  in  the  memorial  to  Congress,  viz:  from  15th 
May,  1835,  to  the  13th  March,  1847,  at  6  per  cent,  per 
annum,  being  eleven  years  nine  months  and  twenty-nine 
days,  is $1,730  41 

To  interest  on  $152  95,  being  the  amount  of  pay  and  emolu- 
ments due  to  Major  Blaney  at  the  time  of  his  death,  the 
payment  of  which  was  withheld  until  her  accounts  were 

'  finally  settled  on  the  13th  March,  1847;  the  non-settle- 
ment of  his  accounts  arising  from  an  erroneous  decision 
of  the  accounting  officers,  as  shown  by  a  decision  of  the 
Supreme  Court  in  an  analogous  case,  and  in  pursuance 
of  which  Major  Blaney' s  accounts   were  finally  settled, 


MARY  £.  D.  BLAKET.  25 

resnlting  in  a  balance  in  his  favor,  as  stated  and  claimed 
by  him,  at  six  per  cent,  per  annum,  being  eleven  years 
nine  months  and  twenty-nine  days $115  02 


1,845  43 

E.  E.  

MARY  E.  D.  BLANEY, 
Administratrix  of  Major  George  Blaney, 
By  B.  BURGESS,  her  atttyrvey. 

[See   correspondence   between  the  officers  of  the  bank  and  the 
Acting  Secretary  of  War,  (C.  A.  Harris,)  filed  with  the  petition.] 

The  United  States, 

To  the  estate  of  Captain  Oeorge  Bhrnegy  deceased^ 

late  of  the  Corps  of  Engineers,     Dr. 

For  services  in  receiving,  issuing,  responsibility  and  accounta- 
bility for  subsistence  stores  for  the  laborers  employed  on  the 
public  works  at  Oak  island.  North  Carolina,  in  the  years 
1826,  '27,  '28,  '29,  '30,  '31,  '32,  '33,  '34,  and  to  3d  March, 
1835 — ^in  all,  69  jV  months,  at  $20  per  month $1,382 

For  same  services  at  Cape  Fear  river.  North  Carolina,  for  the 
same  period — in  all,  68-iV  months,  at  $20  per  month 1,362 


$2,744 


The  authority  for  the  above  charge  is  found  in  the  case  of  Major 
Delafield,  of  the  Corps  of  Engineers,  for  similar  services  between  the 
years  1822  and  1830;  within  that  period  he  was  a  lieutenant,  and 
promoted  to  a  captaincy;  was  the  officer  in  superintendence  of  the 
fortifications  then  erecting  at  Fort  Jackson,  on  the  Mississippi;  and 
also  acting  as  assistant  commissary  for  the  laborers  employed  on  that 
work.  For  this  latter  service  he  charged  at  the  rate  of  $20  per  month, 
which,  on  the  settlement  of  his  accounts,   was  disallowed  by  the 
accounting  officers  of  the  treasury,  on  the  ground  that  he  was  at  the 
time  in  the  receipt  of  the  extra  compensation  allowed  by  the  regula- 
tions of  the  army  to  disbursing  officers.     At  a  subsequent  period  the 
claim  was  submitted  to  the  Secretary  of  War,  (Mr.  Poinsett,)  who 
directed  that  the  usual  allowance  of  $20  a  month  should  be  paid  to 
Major  Delafield  for  the  period  he  acted  as  assistant  commissary  at 
Fort  Jackson  until  his  promotion  to  a  captaincy,  after  which   the 
allowance  could  not  be  legally  made.     It  was  accordingly  so  allowed 
in  the  settlement  of  his  accounts.     The  amount  charged  for  the 
period  subsequent  to  his  promotion  was  disallowed,  and  formed  an 
item  in  dispute  when  suit  was  instituted  against  him.     On  the   trial 
of  the  case  in  the  circuit  court  of  New  York,  (Judge  Betts  presiding,) 
it  was  decided  that  the  allowance  appertained  to  the  ofUcer  performing 
the  drUy,  without  regard  to  his  rank,  and  his  claim  was  admitted.   An 
appeal  on   this,  with  other   questions  at  issue,  was  taken   to  the 
Supreme  Court  of  the  United  States,  where,  after  hearing  argument, 
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at  December  term,  1844,  the  court  being  equally  divided,  the  judg- 
ment of  the  court  below  stood  affirmed.  The  language  employed  in 
the  Supreme  Court,  that  the  judgment  of  the  circuit  court  is 
' '  affirmed, ' '  is  deemed  to  have  established  the  law  in  the  case  for  all 
practical  purposes;  and  hence  the  principal  of  the  allowance  claimed 
by  Major  Blaney  is  considered  to  have  been  sanctioned  by  the  highest 
judicicd  authority,  and,  as  such,  should  be  binding  upon  the  accounting 
officers  of  the  treasury.  It  is  believed  to  be  the  universal  practice 
in  the  settlement  of  questions  under  the  revenue  laws,  in  the  Treasury 
Department,  to  be  governed  by  the  decisions  of  the  courts  in  the 
allowances  of  accounts  and  claims.  But,  independent  of  all  this, 
and  admitting,  for  the  sake  of  the  argument,  the  views  above  pre- 
sented to  be  incorrect,  yet  the  high  respect  and  deference  due  to 
such  distinguished  authority  as  the  courts  referred  to  it  wa«  hoped 
would  have  had  its  just  weight  with  the  accounting  officers  in  the 
exercise  of  their  discretionary  power  in  such  cases,  to  have  induced 
a  decision  favorable  to  the  claim  now  under  consideration,  identical  in 
principle  with  the  case  decided  by  those  courts.  This,  moreover, 
would  seem  to  be  one  of  those  cases  in  which,  with  great  propriety, 
might  be  applied  the  humane  and  wise  maxims  of  the  law,  that  when- 
ever there  is  a  doubt,  that  doubt  should  operate  in  favor  of  the  weak 
against  the  strong,  the  one  against  the  many,  the  individual  instead 
of  the  government.  Yet,  notwithstanding  all  these  considerations, 
the  accounting  officers  have  refused  to  admit  the  claim;  an  appeal  is 
therefore  made  from  their  decision  to  the  more  just  and  enlightened 
representatives  of  the  people,  by 

MARY  E.  D.  BLANEY, 
Administratrix  of  Major  George  Elxmey, 
Per  R.  BURGESS,  h&r  attorney. 
Washington  Citt, 

Fdmmry  22,  1848. 

Upon  examination  of  the  subsistence  returns  by  Major  Blaney, 
in  the  engineer  department,  I  find  that,  after  deducting 
from  the  whole  period  of  his  service  from  1826  to  1835,  the 
time  for  which  other  officers  were  paid  as  commissary  of 
subsistence  at  Oak  island.  Major  Blaney  would  be  entitled 
to  GS^^i^  months,  at  $20  per  month,  (over  and  above  all  de- 
ductions,) amounting  to $1,302 

At  Cape  Pear  river  Major  Blaney  served  as  commissary  from 
the  3d  quarter  1829,  to  3d  March,  1835,  (over  and  above  all 
accounts  or  deductions,)  65^^^  months,  at  $20  per  month,  •  •   1,302 

2,604 


RD.  BURGESS. 

December  18,  1856. 
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m  THE  COUBT  OP  CLAIMS.-N0.  — . 
ON  THE  PETITION  OP  MAEY  E.  D.  BLANEY. 

Bri^  of  United  States  Sdicit<yi\ 

The  first  item  of  claim  is  for  interest.  The  settled  principle  that 
interest  is  not  due  from  the  government  as  an  incident  to  a  debt  is 
thought  not  to  be  applicable  to  the  case  which  it  is  sought  to  distinguish 
from  the  ordinary  case  of  a  balance  ascertained  to  be  due  on  settle- 
ment. The  circumstance  which  is  relied  on  to  distinguish  it  is,  that 
Major  Blaney,  major  of  engineers,  in  charge  of  public  works  at  Cape 
Fear  river  and  Oak  island,  on  his  death-bed  gave  a  check  on  the  Bank 
of  the  United  States,  at  Fayetteville,  North  Carolina,  in  favor  of  his 
wife  for  $2,438  12,  where  he  had  funds  deposited  to  his  account  as 
follows  : 

Cape  Pear  river $1,762  99 

Oak  island 1,419  56— $3,182  55; 

which  check  the  cashier  of  the  bank  refused  to  pay,  but,  under  in- 
structions from  the  Secretary  of  War,  turned  over  the  whole  amount, 
>3,185  55,  to  the  Treasurer  of  the  United  States. 

It  is  said  that  this  is  an  appropriation  of  Blaney' s  private  funds 
to  the  extent  of  the  $2, 438  12.  If  that  were  true,  it  was  not  wrongful, 
for  he  had  chosen  to  tangle  items  with  what  is  admitted  to  be  public 
money.  But  it  was  not  private  funds;  only  $1,606  was  allowed  him 
afterwards.  The  amount  was  with  him  as  a  public  oflBcer,  and  on 
account  of  specific  public  objects,  and  although  it  turned  out  after- 
wards that  he  had  a  just  claim  to  a  portion  of  the  money,  he  had  no 
actual  possession  of  it.  It  was  deposited  specially  to  his  credit  as  an 
officer  in  the  depository  of  public  money. 

It  is  true  that  the  rightfulness  of  his  claim  was  afterwards  acknow- 
ledged, and  it  was  ascertained  by  the  decision  in  Gratiot's  case  that 
if  he  had  actually  drawn  the  money  it  could  not  have  been  recovered 
from  him;  but  that  fact  does  not  entitle  him  to  interest  on  it,  nor  is  it 
perceived  how  the  circumstance  that  he  attempted  to  withdraw  the 
amount  from  the  fund  standing  to  his  own  credit  on  special  deposit, 
and  did  not  succeed  in  getting  the  money,  put  the  case  on  a  different 
footing  from  a  similar  unsuccessful  attempt,  had  the  fund  been  to  any 
other  person's  credit. 

The  money  was  treated  by  the  bank  and  the  Secretary  as  public 
money.  This  must  be  deemed  right  till  the  contrary  appears.  Part 
of  it  is  admitted  now  by  the  petitioner  to  have  been  public  money, 
and  nothing  is  shown  to  rebut  the  presumption  that  it  was  all  public 
money  but  the  fact  that  so  much  money  was  allowed  Blaney  after  the 
suit  against  Gratiot,  and  then  the  sum  of  $1,606  51  was  paid  him. 
(See  letter  of  Heyner,  15th  March,  1847.) 
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II.  The  claim  for  services  in  receiving  and  issuing  snbsistencej  dkc^for 
laborers ,  dkc.^  on  the  public  works  at  Cape  Fear  river  and  at  Oak 
island. 

The  regulations  limit  the  allowance  to  subaltern  officers  and  to 
issues  to  troops. 

The  authority  of  the  case  of  Delafield  is  relied  on  to  support  this 
part  of  the  claim;  but  as  that  case  was  affirmed  on  appeal  by  a  divided 
court,  but  little  weight  can  be  given  to  the  case,  and  it  seems  to  me 
that  the  weight  of  reason  is  on  the  side  of  the  usage  of  the  department. 
The  reason  is  not  the  same  for  allowing  this  to  others  as  to  subalterns, 
as  the  circuit  court  supposed,  especially  if  the  regulation  applies  ta 
laborers  employed  by  engineers,  because  the  engineers  in  charge  of  the 
works  are  allowed  $2  per  day  for  such  work,  for  disbursement,  &c., 
of  funds  appropriated  to  carrying  on  the  work.  Now,  this  subsistence 
is  paid  out  of  the  appropriations,  for  the  disbursement  of  which,  and 
for  the  responsibility  attending  the  purchases  and  care  of  articles 
purchased,  the  per  diem  is  expressly  given.  What  reason  is  there 
for  distinguishing  between  the  mode  of  compensation  for  money  and 
services  rendered  in  hiring  men,  and  those  provisioning  them,  par- 
ticularly when  no  separate  account  is  kept,  but  the  whole  is  charged 
to  the  appropriations  on  account  of  the  work  on  which  the  men  are 
employed  in  an  account  rendered  to  the  engineer  department,  and 
not  in  a  separate  account  rendered  to  the  subsistence  department,  as 
contemplated  by  the  regulations  on  subject  of  allowance  to  assistant 
commissaries  of  subsistence? 

It  is  manifest,  indeed,  that  there  is  no  application  to  the  case  of 
engineers  in  charge  of  public  works,  employing  laborers  under  appro- 
priations for  specific  works,  keeping  a  single  account  with  the  work, 
in  which  everything  paid  out  is  charged  to  the  work,  of  a  regulation 
intended  for  troops  when  there  are  different  appropriations  and  ac- 
counts of  pay,  subsistence,  transportation,  clothing,  Ac,  &c.  (See 
Regulations,  1,140.  When  appointment  is  to  be  reported  to  the  com- 
missary general,  1,173-4.)  Quarterly  returns  in  this  case  not  by 
commissary. 

If  an  officer  of  engineers,  besides  the  $2  per  day  allowed  him  for 
disbursements  on  each  fort  or  work,  may  charge  as  assistant  commis- 
sary of  subsistence  for  purchases  of  provisions  furnished  to  his  laborers, 
why  will  he  not  be  permitted  to  charge  as  acting  quartermaster  also  ? 
He  does  the  duties  of  this  office  as  fully  as  he  does  those  of  commis- 
sary of  subsistence.  There  is  no  reason  for  excepting  these  that  there 
is  not  equally  for  excepting  the  commissary's  charge.  These  are 
equally  included  in  his  duties,  and  alike  covered  by  the  allowance  of 
$2  per  day.  (See  extract  from  Third  Auditor's  report,  4th  April, 
1845,  17th  December,  1846,  and  January  5,  1847.) 

There  is  no  proof  offered  that  Blaney  actually  issued  the  provisions. 
On  the  contrary,  the  accounts  show  that  there  were  Toen  employed 
and  paid  by  the  government  for  this  purpose,  and  the  account  and 
return  was  made  up  by  a  clerk.  The  claim  rests,  therefore,  altogether 
on  the  responsibility  for  disbursements. 
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The  allowances  to  subalterns  do  not  apply  to  this  case,  because  they 
do  not  receive  the  per  diem  and  come  within  the  words  of  the  regu- 
lations. 

Major  Blaney  is  neither  within  the  letter  nor  reason  of  the  allowance. 
But  no  number  of  improper  allowances  will  authorize  a  court  to  allow 
others. 

M.  BLAIR,  SoUcUcyr. 


ADDENDA  TO  BECORD  161. 


En6in£eb  Department, 
tFashington,  December  14,  1846. 

Sir:  In  reply  to  your  letter  of  the  12th  instant,  I  have  to  state  that 
it  appears  from  the  records  of  this  office  that  the  late  Captain  Blaney, 
of  the  Corps  of  Engineers,  did  perform  **  service  as  commissary  of 
subsistence"  at  both  '*the  works  in  North  Carolina  under  his  super- 
intendence," as  follows,  viz: 

At  fort  on  Oak  island,  (Fort  CastoeU, )  from  about  the  24th  of  May, 

1832,  to  May  15,  1835. 

At  work  for  improvement  of  Cape  Pear  river,  from  January  1, 

1833,  to  May  15,  1835. 

It  appears  also,  from  his  accounts,  that  he  received  compensation 
for  the  performance  of  this  service;  that  his  accounts  therefor  were 
disallowed  by  accounting  officers  of  the  treasury,  and  that  he  refunded 
the  amount  to  the  United  States. 

Prior  to  the  periods  above  stated.  Captain  Blaney  was  assisted  in 
the  superintendence  of  these  works  by  officers  of  the  army,  by  whom 
the  duty  of  commissary  was  performed;  and  it  appears  from  his  ac- 
counts they  received  compensation  for  this  service,  but  whether  this 
compensation  was  allowed  on  settlement  of  Captain  Blaney' s  accounts 
at  the  treasury  is  not  certainly  known  in  this  department. 

There  were  no  orders  issued  to  Major  Blaney  from  this  office  **  be- 
tween the  1st  of  March  and  15th  May,  1835,"  that  would  entitle  him 
to  an  allowance  for  transportation  of  baggage. 

I  am,  very  respectfully,  your  most  obedient, 

JOS.  G.  TOTTEN, 


Mr.  Richard  Burgess,  Present. 


Col.  and  Chief  Engineers. 


Engineer  Department, 

July  16,  1858. 

I  certify  that  the  above  and  foregoing  is  a  true  copy  from  the  records 
of  this  office. 

H.  G.  WRIGHT, 

Capt.  ofEng.,  in  charge. 

This  letter  was  written  when  the  facts  were  fresh  in  the  mind  of 
the  department.   It  is  offered  in  evidence  to  prove  that  Major  Blaney 
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was  recognized  as  performing  **the  service  as  commissary  of  sub- 
sistence.'' The  fact  that  he  performed  that  service  for  a  series  of 
years  anterior  to  May,  1832,  is  shown  by  his  returns  of  provisions 
issued,  on  file  with  the  papers  in  the  case.  It  also  shows  that  pay- 
ments were  made  for  like  service  at  different  periods  to  other  officers 
at  the  same  places,  and,  according  to  the  decisions  of  the  United 
States  courts  in  Major  Delafield's  case,  in  all  respects  analogous,  that 
the  pay,  Ac,  was  to  the  officers  who  peformed  the  duty,  without  re- 
gard to  his  rank.  The  claim  of  Mrs.  Blaney  would  seem  to  be  fully 
covered  by  these  decisions. 

RD.  BURGESS. 

I  object  to  receiving  this  letter  in  evidence  after  the  evidence  on 
both  sides  has  been  closed  and  the  case  argued  and  submitted. 

General  Totten  speaks  of  what  appears  from  the  records.  On  the 
part  of  the  United  States,  we  ought  to  have  an  opportunity  to  call 
for  these  records.  Secondary  evidence  should  not  be  received  while 
the  original  records  are  within  reach.  Again,  since  this  letter  was 
written,  (in  1846,)  General  Totten  and  the  War  Department  have 
been  called  upon  by  this  Court  for  all  information  in  regard  to  this 
claim.  We  have  the  answers  of  both,  and  this  letter  can  be  of  no 
use  now  except  to  contradict  General  Totten's  last  report,  which 
should  not  be  permitted  at  this  stage  of  the  proceeding  when  we  have 
no  opportunity  to  rebut  it. 

JNO.  D.  Mcpherson, 

Deputy  Sdtcitor. 


Mary  E.  D.  Blaney,  Adm'  x,  vs.  The  United  States. 

January  26,  1857. 
To  the  honorable  the  Secretary  of  the  Treasury : 

You  are  requested  to  furnish  to  the  Court  of  Claims,  to  be  used  as 
evidence  in  the  above  case,  information  whether  there  exists  in  the 
Treasury  Department  any  evidence  that  Major  George  Blaney,  of  the 
Corps  of  Engineers,  performed  the  duties  of  an  assistant  commissary 
of  subsistence  at  the  works  for  the  improvement  of  Cape  Fear  river 
and  the  works  at  Oak  island,  between  the  last  quarter  of  1826  and 
the  first  quarter  of  1835,  both  inclusive;  and  if  so,  for  what  portion 
of  said  period  it  is  shown  that  he  performed  such  duty,  together  with 
any  other  information  in  the  Treasury  Department  tending  to  eluci- 
date said  claim. 


Treasury  Department, 
Third  AvdiUyr's  Offloe,  AprUe,  1857. 

Sir:  The  order  of  the  Court  of  Claims  of  the  26th,  and  the  letter 
of  Samuel  H.  Huntington,  esq.,  Clerk  of  said  Court,  of  the  27th  of 
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January  last,  addressed  to  your  predecessor,  the  Hon.  James  Guthrie, 
relative  to  the  case  pending  therein,  of  Mary  E.  D.  Blaney  versus  The 
United  States,  I  have  the  honor  to  return  herewith.  By  the  order  of 
the  Court,  the  Secretary  of  the  Treasury  is  requested  to  furnish,  to  be 
used  as  evidence  in  the  above  cause,  ^*  information  whether  there  ex- 
ists in  the  Treasury  Department  any  evidence  that  Major  George 
Blaney,  of  the  Corps  of  Engineers,  performed  the  duties  of  an  assistant 
commissary  of  subsistence  at  the  works  for  the  improvement  of  Cape 
Fear  river  and  the  works  at  Oak  island,  between  the  last  quarter  of 
1826  and  the  iBrst  quarter  of  1835,  both  inclusive;  and  if  so,  for  what 
portion  of  said  period  it  is  shown  that  he  performed  such  duty,  to- 
gether with  any  other  information  in  the  Treasury  Department  tend- 
ing to  elucidate  said  claim." 

In  reply,  I  have  the  honor  to  state  that,  from  the  records  of  accounts 
on  file  in  this  o£Sce,  it  appears  that  Major  Blaney,  during  his  life, 
several  times  made  the  charge  of  twenty  dollars  per  month  for  extra 
services  as  issuing  commissary  to  the  laborers  and  other  persons  em- 
ployed under  his  direction  at  each  of  the  works  at  Cape  Pear  river 
and  Oak  island.  North  Carolina,  which  was  as  often  disallowed  by  the 
accounting  officers.  The  grounds  for  the  disallowance  were,  that  the 
same  regulations  of  the  engineer  department  which  made  it  his  duty 
to  disburse  the  appropriations  for  the  above  works,  required  him  to 
make  * '  special  quarterly  returns  of  provisions  purchased  for  the  sub- 
sistence of  the  persons  employed  in  the  operations,  embracing  a  quar- 
terly return  of  the  issues  of  the  same.  Form  5,''  as  well  as  returns  of 
all  the  materials  used  in  the  works;  and  for  this  additional  service, 
as  a  whole^  fixed  an  extra  compensation,  which  Major  Blaney  has, 
under  the  regulations,  already  received. 

Until  the  decision  of  the  Supreme  Court  in  General  Gratiot's  case, 
however,  the  regulations  had  been  construed  by  the  accounting  officers 
to  allow  to  an  officer  but  a  single  per  diem  of  two  dollars,  although  he 
may  have  been  in  charge  of  a  plurality  of  works,  and  such  compen- 
sation only  had  been  paid  to  Major  Blaney;  but  afterwards  his 
acconnts  were  stated  under  said  decision,  and  he  was  allowed  two 
dollars  per  day  for  each  work,  or  four  dollars  for  both,  for  the  entire 
period  of  his  service  between  the  1st  of  January,  1826,  and  the  3d  of 
March,  1835. 

At  the  same  time,  and  in  addition  to  the  above,  a  claim  was  pre- 
ferred by  Major  Blaney's  legal  representatives  of  twenty  dollars  per 
month  at  each  of  the  works,  or  forty  dollars  per  month  for  both,  * '  for 
his  services  doing  the  duty  of  assistant  engineer  in  receiving,  issuing, 
responsibility  and  accountability  of  the  subsistence  stores  purchased 
for  the  work  people  employed,''  and  at  the  two  works  within  the  same 
period,  69  jV  months  for  Oak  island,  and  62-5^  months  for  Cape  Fear 
river,  at  twenty  dollars  per  month  for  each,  amounting  to  $2,744. 
This  charge  was  disallowed  for  the  reasons  before  stated,  and  especially 
as  the  extra  compensation  for  the  service,  as  much  a  part  of  his  duty 
as  any  other  connected  with  the  works,  had  been  extended  from  two 
to  four  dollars  per  day  for  the  whole  time  that  it  was  allowable  under 
the  regulations  and  the  decision  in  the  Gratiot  case. 
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As  to  the  evidence  asked  for  by  the  Court,  that  Major  Blaney  per- 
formed the  duties  of  an  assistant  commissary  of  subsistence  at  the  two 
works  in  question,  the  letter  addressed  by  me  to  your  predecessor  on 
the  9th  of  May,  1856,  in  response  to  an  inquiry  of  the  Court  of  Glaims 
and  for  the  use  of  said  Court,  and  a  letter  from  me  to  John  M.  Brod- 
head,  esq. ,  Second  Comptroller  of  the  Treasury,  of  the  7th  of  January 
last,  a  copy  of  which  is  nerewith,*  contain  all  the  information  upon 
the  subject  that  I  can  furnish. 

I  am,  with  great  respect,  your  obedient  servant, 

ROBT.  J.  ATKINSON, 

Avdiior. 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 


IN  THE  COURT  OF  CLAIMS. 

Mart  E.  D.  Blanet,  in  her  own  right  and  as  administratrix  of  George 

Blaney,  deceased,  vs.  The  United  States. 

ScARBUBOH,  J.,  delivered  the  opinion  of  the  court. 

George  Blaney,  late  a  brevet  major  of  the  Corps  of  Engineers  in  the 
army  of  the  United  States,  died  on  the  15th  day  of  May,  A.  D,  1835. 
For  a  considerable  period  previous  to  his  death  he  was  the  superin- 
tending engineer  of  the  fortification  at  Oak  island  and  of  the  im- 
provement of  Cape  Pear  river.  At  the  time  of  his  death  the  United 
States  were  indebted  to  him  in  a  large  sum  of  money;  but  his  accounts 
were  not  settled  at  the  Treasury  Department  until  March,  A.  D.  1847. 
The  delay  was  occasioned  by  the  suspension  of  certain  items  till  after 
the  decision  by  the  Supreme  Court  of  the  case  of  Gratiot  vs.  The 
United  States,  reported  in  4  How.  R.,  80.  The  amount  found  due 
to  him  was  paid  to  the  petitioner  on  the  15th  day  of  March,  A.  D. 
1847,  but  without  interest.  It  consisted  (1)  of  a  balance  due  him  on 
his  accounts  as  disbursing  agent  at  Oak  island  and  Cape  Fear  river; 
and  (2)  of  a  balance  due  him  for  pay  and  emoluments. 

The  petitioner  alleges  that  her  intestate  acted  as  assistant  commis- 
sary of  subsietence  at  Oak  island  and  Cape  Fear  river  for  the  periods 
mentioned  in  her  petition,  and  that  he  was  entitled  to  compensation 
therefor  at  the  rate  of  twenty  dollars  a  month. 

The  petitioner  claims  (1)  interest  on  the  balances  above  mentioned; 
and  (2)  compensation  for  the  services  of  her  intestate  as  acting  assist- 
ant commissary  of  subsistence. 

(1.)  As  regards  the  claim  for  interest,  this  case  is  in  no  respect  dif- 
ferent from  the  case  of  Samuel  P.  Todd  vs.  The  United  States,  recently 
decided  by  this  Court.  In  each  case  the  balance  found  due  to  the 
party  grew  out  of  his  official  relations  with  the  United  States.  The 
claim  for  interest  is,  therefore,  rejected. 

•  Printed  above,  p.  23. 
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(2.)  Under  the  army  regulations  of  1825,  the  engineer  superintend- 
ing the  construction  of  a  fortification  or  other  work  was  required  to 
furnish  to  the  engineer  department  **a  special  quarterly  return  of 
provisions  purchased  for  the  subsistence  of  the  persons  employed  in 
the  operations,  embracing  a  quarterly  return  of  issues  of  the  same/' — 
No.  391.  The  returns  made  by  Major  Blaney,  as  the  superintending 
engineer  at  Oak  island  and  Cape  Fear  river,  in  pursuance  of  this 
regulation,  are  the  only  evidence  now  offered  that  he  performed  the 
duties  of  assistant  commissary  of  subsistence  at  those  places,  as  alleged 
in  the  petition.  But  these  returns,  being  made  by  Major  Blaney  in 
discharge  of  his  official  duty  as  superintending  engineer,  are  no  evi- 
dence that  he  also  performed  the  duties  of  assistant  commissary  of 
subsistence.  With  the  exception  of  the  returns  for  the  second,  third, 
and  fourth  quarters  of  the  year  1828  for  Oak  island,  they  are  alike 
consistent  with  the  fact  that  he  was,  and  that  he  was  not,  acting 
assistant  commissary  of  subsistence  for  the  periods  embracec  by  them. 
They,  therefore,  do  not  prove,  or  tend  to  prove,  that  he  performed  the 
duties  of  assistant  commissary  of  subsistence,  as  alleged.  The  returns 
for  the  second,  third,  and  fourth  quarters  of  1828  for  Oak  island  are 
signed  by  Major  Blaney,  as  captain  of  the  Corps  of  Engineers  and  act- 
ing commissary  of  subsistence.  But  it  was  as  superintending  engineer 
alone  that  he  was  required  to  make  the  returns.  The  styling  of  him- 
self, therefore,  in  his  signature  to  them,  acting  commissary,  was  wholly 
unauthorized,  and,  at  best,  mere  surplusage.  It  was  certainly  not 
evidence  that  he  was  acting  conmiissary.  Our  opinion  is,  that  this 
item  of  the  petitioner's  claim  is  unsupported  by  evidence. 

We  are  of  the  opinion  that  the  petitioner  is  not  entitled  to  relief. 

Eep.  0.  0.  179 3 
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ALEXANDER  M.  GUMMING. 


Diotnm  t,  1868.— Reported  from  the  Coart  of  Claims,  and  committed  to  a  Committee  of 

^  Whole  Hooae  to-morrow. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  (he  Senate  and  House  of  Bepreeentativee  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectAiUy  presents  the  following  documents 
as  the  report  in  the  case  of 

ALEXANDER  M.  CUMMING  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documents  from  the  Post  Office  Department  numbered  from  1  to 
13,  exhibited  as  evidence'  in  the  case  transmitted  to  the  House  of 
Representatives. 

3.  Depositions  offered  by  the  claimant,  and  numbered  1,  2,  and  3, 
transmitted  to  Hou^  of  Representatives. 

4.  Brief  of  claimant' s  counsel. 

5.  Brief  of  United  States  solicitor. 

6.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r      1    seal  of  said  Court  at  Washington,  this  7th  day  of  December, 
"^    A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 


To  the  Cawi<^  Claims  (^ihe  United  States : 

The  petition  of  Alexander  M.  Gumming,  of  Princeton,  Mercer 
coanty,  New  Jersey,  respectfully  represents  that  in  the  year  1836 
he  was  a  contractor  for  carrying  the  mails  from  New  York  to  Phila- 
delphia, in  post  coaches,  on  route  No.  951,  and  carried  such  mail 
twenty^three  days  in  the  month  of  December  of  that  year,  the  value 
of  which  service,  according  to  the  contract  price,  was  $700.  Payment 
for  the  above  service  was  demanded  of  and  refused  by  the  Post- 
niaster  General,  on  the  ground  that  your  petitioner' s  contract  was 
smulled  on  the  8th  of  December,  1836;  while  your  petitioner  insists 
that  it  was  not  annulled  until  new  schedules  were  furnished,  and  vntil 
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a  new  arrangement  of  the  mails,  which  went  into  operation  on  the 
first  day  of  January,  1837 ;  and  if  his  contract  was  annulled  on  the 
8th  of  December,  1836,  the  direction  of  the  Postmaster  General,  for 
your  petitioner  to  '^continue  carrying  the  mails  on  951  and  952  until 
otherwise  ordered,"  operated  as  a  new,  or  enlargement  of  the  old 
contract,  and  authorized  your  petitioner  to  perform  the  service  above 
mentioned,  which  he  did  in  good  faith,  and  for  the  public  interests. 

Your  petitioner  further  represents  that  in  the  year  1836,  he  ex- 
pended the  sum  of  $827  71,  for  forwarding  the  United  States  mails 
on  route  No.  951,  during  an  unusually  inclement  season.  That  for 
several  days,  owing  to  the  severity  of  the  storm,  the  mails  from  the 
south  did  not  arrive  in  Philadelphia,  and  the  like  delay  of  mails  from 
the  east  existed  at  New  York,  which  devolved  on  your  petitioner 
such  an  extraordinary  quantity  of  mails,  as  made  it  wholly  imprac- 
ticable for  him  to  transport  them  by  his  teams,  which  were  ample  for 
his  regular  mails.  That  he  performed  the  above  service,  and  incurred 
the  above  expenses  at  the  request  of  Colonel  Page,  postmaster  of 
Philadelphia,  and  in  obedience  to  the  requirements  of  George  Plitt, 
agent  of  the  Post  Office  Department,  whose  directions  were  approved 
by  the  Postmcwter  General,  as  were  the  exertions  of  your  petitioner, 
who  received  the  strongest  assurances  of  payment  for  his  extraordinary 
expenses. 

Your  petitioner  also  represents  that  he  made  proposals  for  carrying 
the  United  States  mails  on  routes  No.  951  and  952,  from  Philadelphia 
to  New  York,  for  four  years,  with  a  deduction  from  each  in  case  both 
were  accepted.  That  both  were  accepted  for  four  years,  and  one 
contract  was  annulled  against  his  consent,  at  the  end  of  one  year;  in 
consequence  of  which,  he  insists  that  he  is  entitled  to  receive  the 
maximum  payment  in  the  contract  which  was  continued  and  performed 
by  him  for  the  whole  period. 

Your  petitioner  also  insists  that,  under  his  contract,  he  was  entitled 
to  carry  the  United  States  mail  on  the  routes  above  mentioned  until 
Congress  authorized  the  carrying  of  the  mails  on  railroads,  in  the 
month  of  July,  1838. 

That  i^  consequence  of  the  annulling  of  his  contract  by  the  Post- 
imaster  General,  your  petitioner  has  sustained  damage  to  the  amount 
.of  $15,750.     An  estimate  of  his  damages,  and  proof  thereof,  will  be 
,made  and  furnished  to  the  court   before  the  final  hearing  on  his. 
;petition. 

Your  petitioner  further  showeth  that  his  claims  were  presented  at 
•tba  General  Post  Office  for  adjustment,  and  disallowed  by  the  Post- 
master General  and  the  Auditor  of  that  office,  as  will  appear  by  their 
decisions  and  the  report  of  the  said  Auditor,  dated  February  19,  1842; 
and  also  by  the  First  Comptroller  of  the  Treasury,  on  an  appeal  to 
him  from  the  decision  of  the  auditor. 

His  claim  was  then  presented  to  Congress,  during  the  same  year, 
and  an  adverse  report  made  thereon,  in  the  Senate,  on  the  5th  of 
April,  1842.— (See  Senate  Doc.  No.  219,  2d  Sess.  27th  Congress.) 
A  favorable  report  was  subsequently  made  upon  a  portion  of  his  claim, 
in  the  House  of  Representatives,  January  30,  1846. — (See  House  of 
JElepresenttatives  Doc.  169,  Ist  Sess.  29th  Congress.) 
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A  joint  resolution,  predicated  on  said  report,  was  subsequently 
passed;  but  it  afforded  your  petitioner  no  relief,  the  word  ** equita- 
bly" in  said  resolution  having  been  stricken  out,  and  an  unfavorable 
report  made  by  the  auditor  of  the  Post  Office  Department.  In  the 
winter  of  1854  he  again  presented  his  petition  in  the  Senate,  and  it 
was  referred  to  the  Committee  on  Post  Offices  and  Post  Roads,  but 
no  definite  action  has  since  been  had.  Your  petitioner  being  sole 
owner  of  said  demands  and  alone  interested  therein,  never  having 
sold,  assigned,  nor  transferred  the  same,  or  any  part  thereof,  insists 
that  his  claims  abovementioned  should  be  paid  by  the  United  States, 
with  interest  thereon  from  the  time  when  he  was  entitled  to  the  same, 
and  prays  that  a  favorable  report  may  be  made  by  this  honorable 
court  in  relation  thereto,  to  the  end  that  an  act  may  be  passed  by 
Congress  for  his  relief. 

He  refers  to  the  papers  on  the  files  of  Congress  and  Qeneral 
Post  Office,  and  requests  that  his  case  against  the  United  States  may 
be  placed  upon  the  docket  of  claims  presented  to  this  court,  and  that 
a  commission  may  be  issued  for  the  purpose  of  obtaining  the  testi- 
mony of  G^rge  Plitt,  of  Philadelphia,  Joseph  Cunningham,  of  Tren- 
ton, New  Jersey,  John  V.  D.  Joline,  of  Princeton,  New  Jersey,  and 
Peter  B,  Stelle,  of  New  York  city,  in  support  of  the  claims  above 
mentioned. 

Your  petitioner  further  showeth  that  the  acceptance  of  his  pro- 
posals, the  contracts,  and  other  papers  and  decisions  referred  to  in 
this  petition,  are  not  in  his  possession,  but  are  believed  by  him  to  be 
in  the  auditor's  office  of  the  Post  Office  Department;  and  your  peti- 
tioner  has  caused  application  to  be  made  to  the  General  Post  Office 
Department  for  a  copy  of  said  contracts;  but  the  Second  Assistant 
Postmaster  General,  in  pursuance  of  a  rule  of  the  Postmaster  General, 
has  refused  such  copies  without  an  order  of  this  court  for  that  purpose, 
for  which  order  your  petitioner  now  applies,  and  prays  it  may  be 
granted. 

Bespectfdlly  submitted. 

ALEXANDER  M.  GUMMING. 

Pbingeton,  New  Jersey,  January  15,  1856. 

State  op  New  Jebset,   ) 
Mercer  county ,         )     * 

On  this  twenty-fifth  day  of  January,  1856,  before  the  subscriber, 
a  justice  of  the  peace  in  and  for  said  coimty,  personally  appeared 
Alexander  M.  Gumming,  above  named,  and  made  oath  in  due  form 
of  law,  that  the  facts  stated  in  the  above  petition  are  true  to  the  best 
of  his  knowledge  and  belief. 

ALEXANDER  M.  GUMMING. 

Sworn  and  subscribed  this  twenty -fifth  day  of  January,  A.  D.  1856, 
before  me. 

AUGUSTUS  L.  MARTIN, 

Justice  of  the  Peace. 


AL£XAin>ER  M.   CUMBOKO. 


No.  1. 


**  I  propose  to  transport  the  mail  on  route  No*  951,  from  New  York 
to  Philadelphia  daily,  in  postcoaches  or  suitable  carriages  and  railroad 
cars  with  guards  as  advertised,  for  the  yearly  compensation  of  $13, 125^ 
Or  if  my  proposal  for  route  No.  952  should  be  accepted,  I  will  deduct 
twenty  per  cent,  from  the  above  amount  of  $13,125. 

<<  ALEXANDER  M.  GUMMING. 

'*OCTOBEB  15,  1836." 

I  certify  that  the  foregoing  is  a  true  copy  of  the  proposal,  recorded 
on  one  of  the  route  books  of  this  department,  of  A.  M.  Gumming,  for 
conveying  the  mail  on  route  No.  951,  New  York  to  Philadelphia, 
from  January  1,  1836,  to  December  31,  1839. 

In  testimony  whereof  I  have  hereunto  set  my  hand,  and  caused  the 
P  ^  seal  of  the  Post  Office  Department  to  be  affixed,  this  27  th 
L^-  ^-J  May,  1856. 

JAMES  GAMPBELL, 

Po8tma$ter  Otaerdl. 


No.  2. 

B.  F.  Stockton  agrees  to  carry  the  express  mail  and  great  mail 
consolidated  in  railroad  cars,  &c.,  for  the  lowest  bid  for  an  express 
mail,  viz :  $14, 000,  added  to  the  present  cost  of  the  great  mail, 
$10,500,  conforming  to  the  hours  required  by  the  department,  and 
to  carry  into  contract  a  bid  for  a  second  mail  between  New  York 
and  Philadelphia  accepted  at  the  last  lettings  at  $3,000,  giving  two 
daily  mails  between  the  two  cities  by  railroad. 

It  is  deemed  the  interest  of  the  department  to  carry  this  propo- 
sition into  contract. 

A.  E. 

September  16,  1836. 

I  certify  that  the  foregoing  is  a  true  copy  of  a  record  on  one  of  the 

route  books  of  the  Post  Office  Department  for  the  year  1836,  and  that 

the  annexed  is  a  true  copy  of  the  acceptance  of  a  proposal  of  A.  M. 

Gumming  for  conveying  the  mail  on  routes  No.  961  and  952,  New 

York  to  Philadelphia,  from  January  1,  1836,  to  December  31,  1839, 

as  recorded  on  one  of  the  letter  books  of  this  department. 

In  testimony  whereof  I  have  hereunto  set  my  hand,  and  caused  the 

Pi  seal  of  the  Post  Office  Department  to  be  hereto  affixed, 

L^-  ^-J  this  27th  May,  1856, 

JAMES  GAMPBELL, 

Postmaster  OenerdL 


ALEXANDEB  M.   CUMMINQ. 


Post  Office  Dbpabtmbnt, 
Northern  IHviaion^  December  3,  1835. 

Sm:  The  Postmaster  Oeneral  has  accepted  your  proposal  for 
transporting  the  mail  on  route  No.  951  at  $13,125,  with  a  deduction 
of  twenty  per  cent.,  and  on  condition  that  in  case  any  arrangement 
shall  hereafter  be  made  under  the  authority  of  Congress  to  carry  the 
mail  for  the  whole  or  any  part  of  the  route  on  railroad,  then  your 
contract  to  be  annulled,  or  there  shall  be  a  pro  rata  deduction,  as  the 
case  may  be. 

And  he  has  also  accepted  your  proposal  for  route  No.  952  at 
$9,990  per  annum,  with  a  deduction  of  ten  per  cent.,  and  under  the 
same  condition  as  No.  951,  to  be  run  by  Trenton,  Princeton,  Bruns- 
wick, Newark,  &c. 

Contracts  and  bond  will  be  forwarded  for  your  execution. 

S.  B.  HOBBIE, 
First  AsaistarU  Postmaster  Oenercd. 

A.  M.  CuMMiHO,  Esq.,  Newark^  N.  J. 


Nos.  3  and  4. 

Post  Office  Department,  April  16,  1856. 

Sib  :  I  enclose  herewith,  for  the  use  of  the  Court  of  Claims,  and  in 
compliance  with  its  order  of  the  10th  instant,  certified  copies  of  the 
contracts  of  A.  M.  Cumming  for  mail  service  on  routes  951  and  952, 
New  York  to  Philadelphia,  from  1836  to  1839. 

Prior  to  the  passage  of  the  act  of  July  2,  1836,  '*to  change  the 
oi^anization  of  the  Post  Office  Department,"  &c.^  all  proposals  for 
conveying  the  mail  were  required  by  law  to  be  deposited  in  the  office 
of  the  Comptroller  of  the  Treasury ;  and  as  the  service  under  these 
contracts  commenced  January  1,  1836,  it  is  presumed  the  proposals 
were  so  disposed  of;  but  on  the  route  book  two  proposals  of  Mr. 
dimming,  dated  October  15,  1835,  are  found  recorded,  copies  of 
which  are  given,  being  those  under  which  the  contracts  are  made, 
and  the  department  having  no  knowledge  of  any  of  the  date  of  De- 
cember 3,  1835,  mentioned  in  the  order  of  the  Court. 

Very  respectfully,  your  obedient  servant, 

W.  H.  DUNDAS, 
Second  Assistant  Postmaster  Oenerol. 

S.  H.  Huntington,  Esq., 

OJd^  ClerJc  Court  of  Claims. 


ALEXANDER  M.  CUMMIKG. 


Post  Office  Department. 

I  certify  that  the  annexed  is  a  true  copy  of  a  contract  with  Alex- 
ander M.  Gumming  for  carrjring  the  mail  of  the  United  States  on 
route  No.  951,  from  New  York,  New  York,  to  Philadelphia,  Penn- 
fiylvania,  now  on  file  in  this  department. 

In  testimony  whereof  I  have  hereto  set  my  hand,  and  caused  the 
seal  of  the  Post  Office  Department  to  be  affixed,  at  the 
[L.  s.]  Qeneral  Post  Office,  in  the  city  of  Washington,  this  15th 
day  of  April,  A.  D.  1856. 

JAMES  CAMPBELL, 

Postmaster  Oeneral. 


No.  3. 

No.  951.— $10,600— $2,625. 

This  contract,  made  the  twenty -seventh  day  of  October,  in  the  year 
one  thousand  eight  hundred  and  thirty-five,  between  Alexander  M. 
Gumming,  of  Newark,  New  Jersey,  contractor  for  carrying  the  mails 
of  the  United  States,  of  one  part,  and  the  Postmaster  Oeneral  of 
the  United  States,  of  the  other  part,  witnesseth :  that  the  said  parties 
have  mutually  covenanted  as  follows,  viz:  The  said  contractor  cove- 
nants with  the  Postmaster  General — 

1.  To  carry  the  mail  of  the  United  States  from  New  York,  New 
York,  by  Jersey  City,  New  Jersey,  Newark,  Elizabethtown,  Rahway, 
Methuen,  New  Brunswick,  Kingston,  Princeton,  Trenton,  Morrisville, 
Pennsylvania,  Tulleytown,  Bristol,  Bridgewater,  and  Andalusia,  to 
Philadelphia  and  back  daily,  in  four-horse  post  coaches  and  railroad 
cars;  mail  coach  to  be  limited  to  three  outside  passengers,  and  the 
mail  to  be  accompanied  on  railrojid  by  a  guard  provided  at  the  ex- 
pense of  the  contractor,  on  condition  that  in  case  any  arrangement 
shall  hereafter  be  made  under  the  authority  of  Congress,  to  carry  the 
mails  for  the  whole  or  any  part  of  the  route  on  railroads,  then  this 
contract  shall  be  annulled,  or  there  shall  be  a  pro  rcUa  deduction,  as 
the  case  may  be,  at  the  rate  of  two  thousand  six  hundred  and  twenty- 
five  dollars  for  every  quarter  of  a  year  during  the  continuance  of  this 
contract,  to  be  paid  by  postmasters  on  the  route  above  mentioned,  or 
otherwise  at  the  option  of  the  Postmaster  Oeneral,  in  the  months  of 
May,  August,  November,  and  February. 

2.  That  the  mail  shall  be  duly  delivered  at  and  taken  from  each  post 
office  now  established,  or  that  may  be  established,  on  the  route  em- 
braced in  this  contract;'  that  it  shall  be  conveyed  on  this  route  in  the 
time  specified  in  the  annexed  schedule,  and  in  a  secure  and  safe 
manner,  free  from  wet  or  other  injury,  in  a  secure  dry  boot  or  box 
under  the  driver's  seat  if  the  mail  is  carried  by  stage  or  coach,  or 
under  a  sufficient  oil  cloth  or  bear  skin  when  carried  on  horseback  or 
sulky,  as  herinbefore  designated,  or  hereafter  directed  by  the  Post- 
master Oeneral ;  that  it  shall  be  duly  delivered  into  the  post  office  at 
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the  end  of  the  route,  and  into  the  post  oiSce  at  the  place  at  which 
the  carrier  stops  at  night,  if  one  is  there  kept,  and  if  no  oflSce  is 
there  kept  it  shall  be  locked  up  in  some  secure  place,  at  the  con- 
tractor's risk. 

3.  That  if  the  contractor  shall  run  a  stage  or  other  vehicle  more 
rapidly  or  more  frequently  than  he  is  required  by  the  contract  to 
carry  the  mail,  he  shall  give  the  same  increased  celerity  and  fre- 
quency to  the  mail,  and  without  increase  of  compensation. 

4.  That  the  contractor,  if  on  a  stage  or  coach  route,  shall,  in  the 
conveyance  of  passengers,  give  a  preference  to  those  who  are  brought 
in  the  connecting  mail  lines  over  those  travelling  in  any  other,  so  that 
connecting  mail  stage  routes  shall  form  continuous  travelling  lines. 

5.  That  he  shall  not,  by  himself  or  his  agent,  transmit,  or  be 
concerned  in'transmitting,  commercial  intelligence  by  express,  more 
rapidly  than  by  mail. 

6.  That  the  contractor  will,  if  required  by  the  Postmaster  General, 
coDect  quarterly  of  postmasters  on  said  route,  the  balances  due  from 
them  to  the  General  Post  Office,  and  faithfully  render  an  account  thereof 
to  the  Postmaster  General  in  the  settlement  of  quarterly  accounts, 
and  will  pay  over  to  the  General  Post  Office  all  balances  remaining  in 
his  hands. 

7.  That  in  every  case  of  failure  to  perform  the  trip,  whatever  may 
be  the  cause,  there  shall  be  a  forfeiture  of  the  pay  for  the  trip,  and  a 
failure  to  arrive  at  a  post  office  so  long  after  the  time  set  in  the 
schedule  as  to  lose  the  connexion  with  a  depending  mail  shall  be  con- 
sidered as  equal  to  a  whole  trip  lost;  which  forfeiture  may  be  increased 
into  a  penalty  not  exceeding  one  hundred  dollars,  according  to  the 
circumstances  under  which  the  failure  occurred. 

8.  That  the  contractor  shall  be  subject  for  failure  to  take  or  de- 
liver a  mail  or  any  part  of  a  mail,  for  suffering  th6  mail  to  be  wet  or 
otherwise  injured,  or  lost,  or  destroyed,  to  a  penalty  of  ten  dollars, 
which  may  be  increased  to  one  hundred  dollars,  according  to  the  size 
and  importance  of  the  mail,  and  the  circumstances  under  which  the 
failure  occurred. 

9.  That  a  fine  not  Iqss  than  a  tenth  part,  and  not  exceeding  the 
half  of  the  price  of  a  trip,  may  be  imposed  for  each  ten  minutes' 
delay  of  the  mail  to  arrive  at  the  time  specified  in  the  schedule. 

10.  That  the  contractor  shall  be  answerable  for  the  persons  to 
whom  he  shall  commit  the  care  and  transportation  of  the  mail,  and 
accountable  for  any  damages  which  may  be  sustained  through  their 
unfaithfulness  or  want  of  care;  and  that  he  will  discharge  any  driver 
or  carrier  of  said  mail  whenever  required  to  do  so  by  the  Postmaster 
General. 

11.  That  the  schedules  being  arranged  so  as  to  aUow  seven  minutes 
to  each  post  office  for  opening  and  closing  the  mails  generally,  and 
one  hour  to  the  distributing  post  offices,  the  Postmaster  General  is 
to  have,  nevertheless,  the  power  of  extending  the  time,  on  allowing 
the  like  extension  to  the  contractor  if  he  shall  claim  it. 

12.  That  the  Postmaster  General  may  increase  the  speed  and  alter 
the  times  of  arrival  and  departure  fixed  by  the  schedules,  and  ajter 
the  route,  he  making  adequate  compensation  for  any  expense  occa« 
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sioned  thereby,  not,  however,  to  exceed  the  exact  proportion  of  the 
original  amount  to  the  additional  dnties  required. 

13.  That  the  Postmaster  General  may  curtail  the  service  or  dis^ 
pense  with  it  entirely,  he  allowing  one  month's  extra  pay  upon  the 
amount  deducted,  in  case  he  wishes  to  place  on  the  route  a  higher 
degree  of  service  than  is  contracted  for,  first  oflFering  the  privilege 
to  the  contractor  on  the  route  of  performing  such  higher  service,  on 
the  terms  that  can  be  obtained;  or  whenever  he  shall  deem  it  expe- 
dient to  lessen  the  service,  or  to  leave  such  route,  or  any  part  of  it, 
out  of  operation,  or  to  carry  the  mail  by  steamboat  or  railroad  cars; 
provided  that  reduction  of  compensation  in  consequence  of  reduction 
of  service  shall  not  exceed  the  exact  proportion  which  the  service 
dispensed  with  bears  to  the  whole  service. 

14.  That  the  Postmaster  General  may  annul  the  contrsuct  for  re- 
peated failures  of  the  contractor  to  perform  any  of  the  stipulations 
of  the  contract;  for  violating  the  Post  Office  laws,  or  disobeying  the 
instructions  of  the  department;  or  for  assigning  his  contract  without 
the  previous  consent  of  the  Postmaster  General  first  obtained. 

15.  The  said  Postmaster  General  covenants  with  the  said  contractor 
to  pay  as  aforesaid,  at  the  rate  aforementioned,  quarterly,  in  the 
months  of  May,  August,  November,  and  February;  provided  always, 
that  this  contract  shall  be  null  and  void  in  case  the  contractor  or  any 
person  that  may  become  interested  in  this  contract,  directly  or  indi- 
rectly, shall  become  a  postmaster  or  an  assistant  postmaster.  No  mem* 
ber  of  Congress  shall  be  admitted  to  any  share  or  part  of  this  contract 
or  agreement,  or  to  any  benefit  to  arise  thereupon;  and  this  contract 
shall  in  all  its  parts  be  subject  to  the  terms  and  requisitions  of  an 
act  of  Congress,  passed  on  the  twenty -first  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eight,  entitled  '^An  act 
concerning  public  contracts."  ... 

And  it  is  mutually  covenanted  and  agreed  by  the  said  parties,  that 
this  contract  shall  commence  on  the  Ist  day  of  January,  1836,  and 
continue  in  force  until  the  31st  day  of  December,  inclusively,  which 
will  be  in  the  year  one  thousand  eight  hundred  and  thirty -nine,  unless 
the  Postmaster  General  shall  decide  to  terminate  this  contract  on  the 
30th  September,  1889,  or  the  30th  June,  1839,  which  he  has  the 
right  to  do  on  forwarding  six  months'  previous  notice  of  his  inteiition 
to  determine  this  contract  on  one  of  those  days. 

In  witness  whereof,  they  have  hereunto  interchangeably  set  their 
hands  and  seals. 

ALEX.  M.  CUMMING.     [u  sj 

Signed,  sealed,  and  delivered  in  the  presence  of — 
P.  Alung.    December  16,  1835. 

This  schedule  subject  to  alteration  by  the  Postmaster  General, 
agreeably  to  the  provisions  contained  in  the  twelfth  section  of  the 
contract. 

Leave  New  York  every  day  at  5  p.  m. 

Arrive  at  Philadelphia  next  day  by  6  a.  m.,  or  earlier  if  practicable. 

Leave  Philadelphia  every  day  at  6  p.  m. 

Arrive  at  New  York  next  day  by  6  a.  m.,  or  earlier  if  practicable. 
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-I,  Alexander  M.  Gamming,  being  appointed  a  mail  contractor,  do 
swear  that  I  will  faithfully  perform  all  the  duties  required  of  me,  and 
abstain  from  everything  forbidden  by  the  law  in  relation  to  the  es- 
tablishment of  post  offices  and  post  roads  within  the  United  States; 
and  I  do  solemnly  swear  that  I  will  support  the  Constitution  of  the 
United  States. 

ALEX.  M.  CUMMINa 

Sworn  before  the  sabscriber,  a  justice  of  the  peace  for  the 
coonty  of  Essex,  this  sixteenth  day  of  December,  A.  D.  one  thou- 
sand eight  hundred  and  thirty-five. 

STEPHEN  DON, 
Justice  of  the  Peace. 

Know  all  men  by  these  presents  that  we,  Alexander  M.  Gumming 
as  principal,  and  William  Stevens  and  Joseph  C.  Hornblower  as  securi- 
ties, are  held  and  firm  bound  unto  the  Postmaster  General  of  the 
United  States  of  America  in  the  just  and  full  sum  of  twenty  thousand 
dollars,  value  received,  to  be  paid  unto  the  Postmaster  General,  or  his 
successors  in  office,  or  to  his  or  their  assigns;  to  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  firmly  bv  these  presents.  Sealed 
with  our  seals.  Dated  the  sixteenth  day  oi  December,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-five. 

The  condition  of  this  obligation  is  such  that,  whereas  the  above 
bounden  Alexander  M.  Gumming,  by  a  certain  contract  bearing  date 
the  twenty-seventh  day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-five,  covenanted  with  the  said 
Postmaster  General  to  carry  the  mail  of  the  United  States  from  New 
York  to  Philadelphia,  as  per  contract  annexed,  commencing  the  first 
day  of  January,  one  thousand  eight  hundred  and  thirty-six,  and  ending 
the  thirty-first  day  of  December  which  will  be  in  the  year  one  thou- 
sand eight  hundred  and  thirty-nine: 

Now,  if  the  said  Alexander  M.  Cmoming  shall  well  and  truly  per- 
form the  covenants  in  the  said  indeQture  expressed  on  his  part  to  be 
performed,  and  shall  account  for  all  penalties,  and  shall  promptly 
repay  all  balances  that  may  at  any  time  be  found  due  from  him,  then 
this  bond  is  to  be  void,  otherwise  to  remain  in  full  force. 

ALBX.  M.  GUMMING, 
WILLIAM  STEVENS, 
.  JOS.  G.  HOENBLOWBR,     [l.  sJ 

Signed,  sealed,  and  delivered  in  the  presence  of — 
P.  Allinq.    December  16,  1£3S. 


Jj.  s.] 

L,  s.] 


Post  Office  DBPABftiENT. 

I  certify  that  the  anne^^ed  is  a  true  copy  of  a  contract  with  Alex« 
ander  M.  Gumming  for  carrying  the  mail  of  the  United  States  on  ro^te 
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No.  952,  from  New  York,  New  York,  to  Philadelphia,  Pennsylvania, 
now  on  file  in  this  department;  and  that  the  marginal  and  other  en- 
tries in  red  ink,  are  true  copies  of  orders  and  official  statements  dnly 
made,  modifying  and  affecting  said  contract. 

In  testimony  whereof,  I  have  hereto  set  my  hand,  and  caosed  the 
seal  of  the  Post  Office  Department  to  be  affixed,  at  the 
[SEAL.]     General  Post  Office  in  the  city  of  Washington,  this  fifteenth 
day  of  April,  A.  D.  1856. 

JAMES  CAMPBELL, 

Postmaster  GhneraL 


No.  4. 
No.  952.— $8,991— $2,247  75. 

This  contract,  made  the  twenty-seventh  day  of  October,  in  the 
year  one  thousand  eight  hundred  and  thirty -five,  between  Alexander 
M.  Gumming,  of  Newark,  New  Jersey,  contractor  for  carrying  the 
mails  of  the  United  States,  of  one  part,  and  the  Postmaster  General 
of  the  United  States  of  the  other  part,  witnesseth :  that  the  said  par- 
ties have  mutually  covenanted,  as  follows,  viz:  The  said  contractor 
covenants  with  the  Postmaster  General — 

'^  1.  To  carry  the  mail  of  the  United  States  from  New  York,  New 
York,  by  Jersey  City,  New  Jersey,  Newark,  Elizabethtown,  Rahway, 
Methuen,  New  Brunswick,  Kingston,  Princeton,  Trenton,  Morrisville, 
Pennsylvania,  Tullytown,  Bristol,  Bridgewater,  an<J  Andalusia,  to 
Philadelphia  and  back  daily,  in  four-horse  post  coaches  and"  railroad 
cars,  on  condition  that  in  case  any  arrangement  shall  hereafter  be 
made  under  the  authority  of  Congress,  to  carry  the  mails  for  the 
whole  or  any  part  of  the  route  on  railroads,  then  this  contract  shall 
be  annulled,  or  there  shaU  be  a  pro  rata  deduction,  as  the  case  may  be, 
at  the  rate  of  two  thousand  two  hundred  and  forty-seven  and  yVV  ^^^' 
lars  for  every  quarter  of  a  year  during  the  continuance  of  this  con- 
tract, to  be  paid  by  the  postmasters  on  the  route  above  mentioned, 
or  otherwise,  at  the  option  of  the  Postmaster  General,  in  the  months 
of  May,  August,  November,  and  February. 

2.  That  the  mail  shall  be  duly  delivered  at,  and  taken  from,  each 
post  office  now  established,  or  that  may  be  established  on  the  route 
embraced  in  this  contract;  that  it  shall  be  conveyed  on  this  route  in 
the  time  specified  in  the  annexed  schedule,  and  in  a  secure  and  safe 
manner,  free  from  wet  or  other  injury,  in  a  secure  dry  boot  or  box 
under  the  driver's  seat,  if  the  mail  is  carried  by  stage  or  coach,  or 
under  a  sufficient  oil  cloth  or  bear  skin  when  carried  on  horseback  or 
sulkey,  as  hereinbefore  designated,  or  hereafter  directed  by  the  Post- 
master General;  that  it  shall  be  duly  delivered  into  the  post  office  at 
the  end  of  the  route,  and  into  the  post  office  at  the  place  at  which 
the  carrier  stops  at  night,  if  one  is  there  kept,  and  if  no  office  is  there 
kept  it  shall  be  locked  up  in  some  secure  place,  at  the  contractor's  risk. 
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3.  That  if  the  contractor  shall  run  a  stage  or  other  vehicle  more 
speedily  or  more  frequently  than  he  is  required  by  the  contract  to 
carry  the  mail,  he  shall  give  the  same  increased  celerity  and  frequency 
to  the  mail,  and  without  increase  of  compensation. 

4.  That  the  contractor,  if  on  a  stage  or  coach  route,  shall  in  the 
conveyance  of  passengers  give  a  preference  to  those  who  are  brought 
in  the  connecting  mail  lines  over  those  travelling  in  any  other,  so  that 
connecting  mail  stage  routes  shall  form  continuous  travelling  lines. 

5.  That  he  shall  not  by  himself  or  his  agent  transmit,  or  be  con- 
cerned in  transmitting  commercial  intelligence  by  express  more 
rapidly  than  by  mail. 

6.  That  the  contractor  will,  if  required  by  the  Postmaster  General, 
collect  quarterly  of  postmasters  on  said  route,  the  balances  due  from 
them  to  the  Q«nercd  Post  Office,  and  faithfdlly  render  an  account 
thereof  to  the  Postmaster  (General  in  the  settlement  of  quarterly 
accounts,  and  will  pay  over  to  the  General  Post  Office  all  balances 
remaining  in  his  hands. 

7.  That  in  every  case  of  failure  to  perform  the  trip,  whatever  may 
be  the  cause,  there  shall  be  a  forfeiture  of  the  pay  for  the  trip;  and 
a  failnre  to  arrive  at  a  post  office  so  long  after  the  time  set  in  the 
schedule  as  to  lose  the  connexion  with  a  depending  mail  shall  be  con- 
sidered as  equal  to  a  whole  trip  lost;  which  forfeiture  may  be  in- 
creased into  a  penalty  not  exceeding  one  hundred  dollars,  according 
to  the  circumstances  under  which  the  failure  occurred. 

8.  That  the  contractor  shall  be  subject  for  failure  to  take  or  de- 
liver a  mail  or  any  part  of  a  mail,  for  suffering  the  mail  to  be  wet  or 
otherwise  injured,  or  lost,  or  destroyed,  to  a  penalty  of  ten  dollars, 
which  may  be  increased  to  one  hundred  dollars,  according  to  the  size 
and  importance  of  the  mail  and  the  circumstances  under  which  the 
failure  occurred. 

9.  That  a  fine,  not  less  than  the  tentb  part,  and  not  exceeding  the 
half  of  the  price  of  a  trip,  may  be  imposed  for  each  ten  minutes'  delay 
of  the  mail  to  arrive  at  the  time  specified  in  the  schedule. 

10.  That  the  contractor  shall  be  answerable  for  the  persons  to 
whom  he  shall  commit  the  care  and  transportation  of  the  mail,  and 
accountable  for  any  damages  which  may  be  sustained  through  their 
unfaithfnlness  or  want  of  care;  and  that  he  will  discharge  any  driver 
or  carrier  of  said  mail  whenever  required  to  do  so  by  the  Postmaster 
General. 

11.  That  the  schedule  being  arranged  so  as  to  allow  seven  minutes 
to  each  post  office  for  opening  and  closing  the  mails  generally,  and 
one  hour  to  the  distributing  post  offices,  the  Postmaster  General  is  to 
have,  nevertheless,  the  power  of  extending  the  time  on  allowing  the 
like  extension  to  the  contractor,  if  he  shall  claim  it. 

12.  That  the  Postmaster  General  may  increase  the  speed  and  alter 
the  times  of  arrival  and  departure  fixed  by  the  schedule,  and  also 
the  route,  he  making  adequate  compensation  for  any  expense  occa- 
sioned thereby;  not  however  **to  exceed  the  exact  proportion  of 
the  original  amount  to  the  additional  duties  required." 

13.  That  the  Postmaster  General  may  curtail  the  service  or  dis- 
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peiiBe  with  it  entirely,  he  allowing  one  month's  extra  pay  npon  the 
amount  deducted,  in  case  he  wishes  to  place  on  the  route  a  higher 
degree  of  service  than  is  contracted  for,  first  offering  the  privilege  to 
the  contractor  on  the  route  of  performing  such  higher  service  on  the 
terms  that  can  be  obtained;  or  whenever  he  shall  deem  it  expedient 
to  lessen  the  service,  or  to  leave  such  route  or  any  part  of  it  out  of 
operation,  or  to  carry  the  mail  by  steamboat  or  railroad  cars  pro- 
vided, that  reduction  of  compensation  in  consequence  of  reduction 
of  service  shall  not  exceed  the  exact  proportion  which  the  service 
dispensed  with  bears  to  the  whole  service. 

14.  That  the  Postmaster  Oeneral  may  annul  the  contract  for  re- 
peated failures  of  the  contractor  to  perform  any  of  the  stipulations  of 
the  contract ;  for  violating  the  post  office  law,  or  disobeying  the 
instructions  of  the  department,  or  for  assigning  his  contract  without 
the  previous  consent  of  the  Postmaster  General  first  obtained. 

15.  The  said  Postmaster  General  covenants  with  the  said  contractor 
to  pay  as  aforesaid,  at  the  rate  aforementioned,  quarterly  in  the 
months  of  May,  August,  November  and  February. 

Provided  altoaya.  That  this  contract  shall  be  null  and  void  in  case 
the  contractor  or  any  person  that  may  become  interested  in  this  con- 
tract directly  or  indirectly,  shall  become  a  postmaster  or  assistant 
postoiaster.  No  member  of  Congress  shall  be  admitted  to  any  share 
or  part  of  this  contract  or  agreement,  or  to  any  benefit  to  arise  there- 
upon ;  and  this  contract  shall  in  all  its  parts  be  subject  to  the  terms 
and  requisition  of  an  act  of  Congress,  passed  on  the  twenty-first  day 
of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eight,  entitled  ^' An  act  concerning  public  contracts." 

And  it  is  mutually  covenanted  and  agreed  by  the  said  parties,  that 
tiiis  contract  shall  commence  on  the  first  day  of  January  1836,  and 
continue  in  force  until  the  31st  day  of  December,  inclusively,  which 
will  be  in  the  year  one  thousand  eight  hundred  and  thirty-nine,  unless 
the  Postmaster  General  shall  decide  to  terminate  this  contract  on  the 
30th  September,  1839,  or  the  30th  June,  1839,  which  he  has  the 
right  to  do  on  forwarding  six  months'  previous  notice  of  his  intention 
to  determine  this  contract  on  one  of  those  days. 

In  witness  whereof  they  have  hereunto  interchangeably  set  their 
hands  and  seals. 

ALEX.  M.  CUMMING,     [seal.] 

Signed,  sealed  and  delivered 
in  the  presence  of — 

P.  AujXfQ.    December  16,  1835. 

October  2. — Omit  Sunday  trip,  at  a  reduction  of  $1,714  per  annum, 
until  the  further  order  of  the  department. 

Postmaster  at  Philadelphia  reports  this  order  carried  into  effect 
October  8,  1837. 

November  14, 1836. — ^It  is  ordered  by  the  Postmaster  General  that 
oontractor  be  offered  an  increased  pay  of  $3,009  on  condition  that  he 
run  a  second  daily  line  from  New  York  to  New  Brunswick,  cariying 
both  mails  on  the  East  Jersey  railroad,  and  also  carrying  the  single 
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daily  mail  between  Trenton  and  Philadelphia  on  the  Trenton  railroad, 
with  permission  to  omit  the  Sunday  trip  at  a  pro  rata  reduction  of 
pay,  viz:  $1,714. 

November  25,  1839. — ^Postmaster  General  directs  that  the  term  of 
this  contract  be  extended  to  June  30,  1840. 

This  schedule  subject  to  alteration  by  the  Postmaster  General, 
agreeably  to  the  provision  contained  in  the  twelfth  section  of  the 
contract. 

Leave  New  York  every  day  at  6  a.  m.  Arrive  at  Philadelphia  same 
day  by  6  p.  m.  or  earlier  if  practicable. 

Leave  Philadelphia  every  day  at  6  a.  m.  Arrive  at  New  York 
same  day  by  6  p.  m.,  or  earlier  if  practicable. 

Schedvle  adopted  January  10,  1837. 

Leave  New  York  daily  at  7  a.  m.  and  3^  p.  m. 
\  Leave  New  Brunswick  by  7  a.  m.  and  2J  p.  m. 
Arrive  at  Philadelphia  by  7  p.  m. 
Leave  Philadelphia  at  9  p.  m. 
Arrive  at  New  York  by  9  p.  m. 

Jvly  17,  1837. 

The  Postmaster  General  allows  Saturday  night's  mail  to  leave  Phil- 
adelphia at  ft  p.  m.  February  28,  1838,  change  schedule  of  second 
daily  mail  so  as  to  leave  New  Brunswick  early  enough  to  tsdte  the  2 
p.  m.  train  from  Newark  to  New  York. 

January  13,  1840. 

Leave  New  York  daily  (except  Sunday)  at  7^  a.  m. 

Arrive  at  Philadelphia  same  day  by  l\  p.  m« 

Le»ve  Philadelphia  daily  (except.  Sunday)  at  4  a.  m.,  or  earlier  if 
the  morning  papers  are  in. 

Arrive  at  New  York  saatie  day  by  4  p.  ttL 

Second  daily  mail  between  New  York  and  New  Brunswick  to  be 
the  same  as  heretofore. 

March  19,  1840. 

Leave  New  York  daily  (except  Sunday)  at  7^  a.  m. 
Arrive  at  Philadelphia  same  day  by  7^  p»  m. 
Leave  Philadelphia  daily  (except  Sunday)  at  9  p.  m. 
Arrive  at  New  York  next  day  by  9  a.  m. 

I,  Alexander  M.  Gumming,  being  appointed  a  mail  contractor,  do 
swear  that  I  will  faithfully  perform  all  ^e  duties  required  of  me,  and 
abstain  from  everytibing  forbidden  by  the  law  in  relation  to  the 
establishment  of  post  offices  and  post  roads  within  the  United  States. 
And  I  do  solemnly  swear  that  I  will  support  the  Gonstitution  of  the 
United  States. 

ALEXANDER  M.  GUMMING. 
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Sworn  before  the  subscriber,  a  justice  of  the  peace  for  the  county 
of  Essex,  this  sixteenth  day  of  December,  anno  Domini,  one  thousand 
eight  hundred  and  thirty-five. 

STEPHENLORD, 

Justice  cf  the  Peace, 

Enow  all  men  by  these  presents,  that  we,  Alexander  M.  Gumming 
as  principal,  and  William  Stevens  and  Joseph  M.  Homblower  as  se- 
curities, are  held  and  firm  bound  unto  the  Postmaster  General  of  the 
United  States  of  America  in  the  just  and  full  sum  of  fifteen  thousand 
dollars,  value  received,  to  be  paid  unto  the  Postmaster  General,  or 
his  successor  in  office,  or  to  his  or  their  assigns  ;  to  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals,  dated  the  sixteenth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-five. 

The  condition  of  this  obligation  is  such  that,  whereas  the  above 
bounden  Alexander  M.  Gumming  by  a  certain  contract  bearing  date 
the  twenty-seventh  day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-five,  covenanted  with  the  said 
Postmaster  General  to  carry  the  mail  of  the  United  States  from  New- 
York  to  Philadelphia,  as  per  contract  annexed,  commencing  the  first 
day  of  January  one  thousand  eight  hundred  and  thirty-six,  and  end- 
ing the  thirty-first  day  of  December  which  will  be  in  the  year  one 
thousand  eight  hundred  and  thirty-nine : 

Now,  if  the  said  Alexander  M.  Gumming  shall  well  and  truly  per- 
form the  covenants  in  the  said  indenture  expressed  on  his  part  to  be 
performed,  and  shall  account  for  all  penalties,  cmd  shall  promptly  re- 
pay all  balances  that  may  at  any  time  be  found  due  from  him,  then 
this  bond  is  to  be  void^  otherwise  to  remain  in  full  force. 


ALEX.  M.  GUMMING, 
WILLUM  STEVENS, 
JOSEPH  G.  HORNBLOWBR. 


SEAL. 
SEAL. 
SEAL. 


Signed,  sealed  and  delivered 
in  presence  of — 

P.  Alling.    Dqcember  16,  1835. 


No.  5. 

Audftob'  b  Oppicb,  Post  Oppicb  Dbpartmbkt, 

NcrvemJber  19,  1841. 

Sm :  A.  M.  Gumming  has  submitted  a  claim  against  the  Post 
Office  Department  to  audit  and  allow,  amounting  to  $3,496  50,  or  the 
balance  that  may  be  due  said  Gumming  on  route  No.  952,  (old  ser« 
vice,  New  York  to  Philadelphia,)  as  set  forth  in  the  statement.     If 
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the  Post  Office  Department  is  in  possession  of  any  papers  or  infor- 
mation necessary  for  me  to  obtain  to  a  full  and  perfect  understamding 
of  the  facts,  I  will  thank  you  for  them. 

Most  sincerely,  yours,  E,  WHITTLESEY. 

S.  S.  HoBBiE,  Esq., 

First  Assistant  Postmaster  Oenercd. 


No.  6. 
A.  M.  Cummin^  s  Case. 


Axjbitob's  Oppiob,  Post  Office  Department, 

December  6,  1841. 

The  Postmaster  General  in  1835  advertised  mail  routes  Nos.  951 
and  952,  from  New  York  to  Philadelphia,  inviting  proposals  for  qon- 
tracts  to  transport  the  mail  on  them  from  January  1,  1836,  to  the 
Slat  of  December,  1839,  unless  he  should  terminate  the  contracts  the 
last  of  June  or  September. 

A.  H.  Gumming  offered  proposals  for  both  routes  which  were  ac- 
cepted. His  proposal  for  route  952  was  as  follows:  *^I  propose  to 
transport  the  mail  on  route  952,  from  New  York  to  Philadelphia,  as 
advertised,  in  four-horse  post  coaches  and  railroad  cars,  for  the  yearly 
compensation  of  $9,^990;  or,  if  my  bid  for  route  No.  951  is  accepted, 
I  will  deduct  10  per  cent,  from  the  above  amount  of  $9,990."  He 
was  notified  of  the  acceptance  of  his  proposal  in  the  following  words: 
*' And  he  (the  Postmaster  General)  has  also  accepted  your  proposal 
for  No.  952  at  $9,990  per  annum,  with  a  deduction  of  ten  per  cent. 
and  under  the  same  condition  as  No.  951,  to  run  by  Trenton,  Prince- 
ton, Brunswick,  Newark,  Ac." 

Contracts  were  signed  by  the  parties  on  the  27th  day  of  October, 
1835,  containing  in  addition  to  the  usual  stipulation  in  the  first  arti- 
cle the  following,  after  describing  the  route,  the  number  of  trips, 
and  mode  of  conveyance,  which  is  the  condition  referred  to  in  the 
acceptance,  to  wit:  '*0n  condition  that  in  case  any  arrangement 
shall  hereafter  be  made  under  the  authority  of  Congress  to  carry  the 
mails  for  the  whole  or  any  part  of  the  route  on  railroad,  then  this 
contract  shall  be  cancelled,  or  there  shall  be  a  pro  rata  deduction,  as 
the  case  may  be." 

A  contract  was  signed  also  to  carry  the  mail  on  route  951.  The 
mail  was  transferred  on  the  last  mentioned  route  until  January  1, 
1837.  The  department  having  made  a  contract  with  the  railroad 
company  that  superseded  the  service  on  951,  the  contract  with  Mr. 
Gumming  for  that  route  was  annidled  and  he  was  allowed  $3,009  to 
perform  extra  service  on  route  952,  leaving  the  compensation  for  the 
regular  service  on  this  route  at  $8,971,  the  contract  price,  that  being 
the  sum  contained  in  the  proposal  after  deducting  ten  per  cent,  from 
$9,990,  in  consideration  of  having  a  contract  for  route  951.  Having 
heard  that  the  Postmaster  Genersd  contemplated  to  annul  one  of  the 
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contracts,  Mr.  Cumming,  on  the  16th  of  September,  1836,  remonstrated 
against  the  measure  and  set.  forth  its  minons  consequences  to  him  if 
it  should  take  place.  Soon  after  the  Contract  for  route  No.  951  was 
annulled,  Mr.  Cumming  applied  to  the  Postmaster  General  to  pay 
him  for  the  regular  service  on  route  No.  952  the  annual  compensation 
of  $9,990,  the  sum  contained  in  the  proposals,  if  route  No.  951  should 
not  be  assigned  to  him. 

Mr.  Hobbie,  Ist  Assistant  Postmaster  General,  on  the  10th  of  June, 
1837,  communicated  the  decision  of  Mr.  Kendall,  then  Postmaster 
General,  in  the  following  words:  *'No  allowance  can  be  made  of  the 
ten  per  cent,  claimed ;  the  Postmaster  General  considers  himself 
inhibited  by  the  provisions  of  the  act  of  1836  from  making  such  allow- 
ance." A  renewed  application  was  made  by  M.  St.  Clair  Clarke,  on 
behalf  of  Mr.  Cumming,  for  the  ten  per  cent,  deduction  on  $9,990 
during  the  continuance  of  the  contract,  after  the  service  on  route  951 
was  dispensed  with,  amounting  to  $3,496  50,  which  was  rejected  by 
Mr.  Niles  on  the  3d  of  March,  1841,  in  the  following  decision:  **The 
subsequent  action  of  the  department  in  curtailing  or  annulling  the 
contracts  or  either  of  them,  cannot  affect  the  original  terms  of  the 
contract  not  annulled." 

Failing  to  obtain  relief  at  the  hands  of  the  Postmaster  General 
mentioned,  application  was  made  to  the  Auditor  for  the  Post  Office 
Department  by  Mr.  DoW,  agent  for  Mr.  Cumming  in  his  letter  dated 
October  18,  1841.  Although  an  early  consideration  of  the  subject 
was  then  asked,  and  has  been  repeated  since,  I  have  been  prevented 
from  examining  it  by  circumstances  beyond  my  control  until  the 
present  time.  A  report  is  demanded  of  the  Auditor  in  favor  of  Mr. 
Cumming  for  $3,496  50  or  the  balance  that  may  be  due  on  route  No. 
952,  as  set  forth  in  a  case  stated  on  the  6th  of  June  1841.  The  first 
inquiry  naturally  presented  by  the  fact  that  the  claimant  has  applied 
to  two  Postmaster  Generals  for  relief  is,  has  the  Auditor  the  legal 
power  to  comply  with  the  demand? 

In  the  eighth  section  of  the  act  approved  July  2,  1836,  it  is  made 
the  duty  of  the  Auditor,  ''to  receive  all  accounts  arising  in  the  said 
Department,  or  relative  thereto,  to  audit  and  settle  the  same,  and 
certify  their  balances  to  the  Postmaster  General." 

So  far  as  mail  contractors  are  concerned  their  accounts  must  arise 
from  contracts  between  them  and  the  Postmaster  General.  The  Audi- 
tor cannot  legally  make  any  contract,  nor  give  damages  for  the  breach 
of  a  contract  made  by  the  Postmaster  General,  nor  change,  alter,  or 
modify  one  that  he  has  made. 

In  the  eleventh  section  it  is  made  the  duty  of  the  Postmaster  Gen- 
eral  within  sixty  days  after  the  making  of  any  contract,  to  canse  a 
duplicate  thereof  to  be  lodged  in  the  office  of  the  Auditor  of  the  Post 
Office  Department. 

I  am  asked  as  Auditor  to  go  behind  the  contract  of  October  27, 
1835,  and  look  at  the  proposal  and  acceptance  and  determine  from 
them  what  the  intention  of  the  parties  was  when  they  were  negotia- 
ting with  each  other  relative  to  the  terms  of  a  contract  for  trims- 
porting  the  mail  on  route  952;  but  the  proposal  nor  acceptance  is 
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officially  before  me,  and  I  cannot  under  the  law  look  into  them  to 
form  an  opinion  from  them  as  to  the  intention  of  the  parties.  The 
contract,  it  appears,  from  a  duplicate  filed  in  this  office,  is  explicit,  and 
defines  in  language  unambiguous  the  teiins  of  an  agreement.  If  I 
was  satisfied  that  there  was  a  mistake,  I  could  not  correct  it. 

The  Auditor  is  not  clothed  with  chancery  powers,  and  he  is  re- 
stricted more  than  once  by  the  act  of  July  2,  1836,  to  acts  warranted 
bv  law. 

Mr.  Gumming  having  received  all  the  money  for  transporting  the 
mail  on  route  No.  952  that  the  Postmaster  General  agreed  to  pay 
him  by  the  contract  referred  to,  as  the  same  appears  by  a  duplicate 
filed  iu  this  office,  I  decide,  I  cannot,  without  violation  of  law,  report 
that  Mr.  Gumming  has  a  legal  claim  to  the  money  demanded,  nor  to 
any  part  of  it. 

Very  respectfully,  your  obedient  servant, 

E.  WHITTLESEY, 

Auditor^ 


No.  7. 

A.  M.  Cumming's  case  for  extra  compensaiion  for  carrying  the  mail  on^ 

route  951,  in  the  month  of  January ^  1836. 

Auditor's  Office,  Post  Office  Department, 

February  19,  1843. 

The  claimant  presents  an  account,  amounting  to  $827  71,  for  money 
expended  in  forwarding  the  mails  during  an  unusually  inclement  season. 
He  says,  and  it  is  confirmed  by  Mr.  Plitt,  then  a  special  mail  agent, 
that  the  mails  from  the  south  did  not  arrive,  at  periods,  for  two  or 
three  days  in  succession  at  Philadelphia,  and  that  the  like  delay  of 
the  mails  from  the  east  existed  at  New  York,  which  devolved  upon 
Mr.  Gumming  such  an  extraordinary  quantity  of  mails  as  made  it  wholly 
impracticable  for  him  to  transport  them  by  his  means,  which  were 
ample  for  the  regular  mails;  and  that  he  incurred  the  above  mentioned 
expense  in  obedience  to  the  requirement  of  Mr.  Plitt,  whose  directions 
were  approved,  as  were  also  the  exertions  of  the  claimant. 

It  appears  from  letters  from  Plitt  and  from  Page,  then  postmaster 
at  PhUadelphia,  that  Mr.  Cimiming  was  prompted  to  use  extraor- 
dinary exertions  to  carry  the  mails  thus  accumulated,  under  strong 
assurances  that  he  should  be  remunerated  for  his  extraordinary 
expenses. 

* '  The  account  was  submitted  to  Mr.  Kendall  on  the  regular  vouchers; 
Jind  on  the  28th  of  September,  1836,  he  made  the  following  decision: 
The  contractor  exerted  himself  in  a  manner  highly  creditable  to  get 
his  mails  through;  but  as  he  cflfected  no  more  than  he  was  bound  to 
do  by  his  contract,  the  Postmaster  General  lias  no  legal  authority  to 
allow  him  any  additional  compensation. 

Rep.  C.  C.  180 2 
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* '  Contractor  was  bound  to  carry  the  mail  from  Philadelphia  to  New 
York,  embracing,  of  course,  all  the  mails  w-hich  came  in  at  interme- 
diate points.  The  Owego  mail  connected  with  his  at  the  Newark 
office,  and  from  that  office,  and  of  course  it  was  a  part  of  his  service 
to  take  it  to  and  from  that  office.  The  railroad  is  not  known  in  his 
contract. 

^'A.  K. 

'*  September  28,  1836. '' 

Afterwards,  on  the  29th  of  October,  1836,  it  was  brought  before 
the  Auditor,  with  other  claims;  and,  as  to  the  latter,  he  reported  in 
his  favor  $4,734  93;  and  to  this  claim  he  says,  *'your  claim  for  extra 
compensation  appears  to  have  been  disallowed  by  the  Postmaster 
General  on  the  28th  ultimo,  in  a  decision  which  he  recites.  If  the 
claim  was  of  the  kind  that  the  Auditor  w^as  empowered  to  decide,  he 
virtually  adopted  the  decision  of  the  Postmaster  General  and  made  it 
his  own,  and  thereby  rejected  the  claim;  but,  in  my  opinion,  the 
Auditor  cannot  legally  act  on  the  merits  of  the  claim,  or  order  of  the 
Postmaster  Genei'al,  or  for  services  which  he  recognizes  imder  his 
contract  or  order. 

The  claim  was  presented  to  Mr.  Niles,  and  on  the  3d  of  March  ho 
wrote  as  follows;   **  Proof  is  insufficient  to  show  that  the  sum  claimed 
has  been  actually  expended,  or  to  show  ^vhat,  in  fact,  was  expended 
.in  performing  the  extraordinarv  service  charged  for. 

-J.  M.  N. 

^' March  3,  1841.'' 

It  is  contended  by  the  claimant  that  this  was  re-opening  the  case; 
that  no  decision  was  made  on  its  merits,  because  the  vouchers  were 
destroyed  by  the  fire  in  December,  1836,  which  are  now  supplied 
by  copies,  with  the  exception  of  vouchers  to  cover  about  $50  of  the 
•claim.  With  this  secondary  testimony  the  claim  was  submitted  to 
the  present  Postmaster  General,  who  said,  *  *  this  case  having  been 
decided  by  a  former  Postmaster  General,  I  have  no  power  to  reverse 
that  decision.    December  9,  1841,"  &c. 

This  decision  is  based  on  the  opinion  of  the  Attorney  General.  The 
case  is  submitted  to  me  as  Auditor  under  the  circumstances  and  facts 
mentioned,  and,  after  full  consideration  of  them,  I  decide — 

Ist.  That  the  claimant  is  concluded  by  the  decision  of  Mr.  Kendall. 

2d.   That  if  it   were   otherwise,    inasmuch    as  the   claim  is   for 
extraordinary  services,  not  provided  for  in  any  contract  or  order  of 
the  Postmaster  General,  nor  for  services  which  he  has  recognized,  I 
am  not  by  law  empowered  to  allow  the  claim,  nor  any  part  of  it. 
Most  sincerely,  &c  , 

E.  WHITTELSEY, 

Auditor 
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No.  8. 

Case  of  Mr.  A,  M.  Gumming y  contractor  for  carry 'vag  the  United  States 
mail  on  route  No.  952,  from  New  York  to  Fhiladdphia, 

Comptroller's  Office, 

Feh'uarij  16,  1842. 

From  two  letters  of  the  Auditor  of  the  Post  Office  Department, 
dated  December  6  and  10,  1841,  a  copy  of  the  contract  and  other 
papers  relating  thereto,  the  following  facts  appear: 

Proposals  were  invited  for  said  route,  952,  as  also  for  route  951, 
being  a  parallel  route  to  952. 

On  the  15th  October,  1835,  Mr.  Gumming  made  two  proposals  for 
carrying  the  mail  on  these  routes.  On  route  952  for  $9,990  per 
annum,  in  four-horse  post  coaches  and  railroad  cars;  or,  if  his  bid  for 
route  951  is  accepted,  he  will  deduct  10  per  cent,  from  the  above. 
On  route  951  he  proposes  to  carry  the  mail  for  $13,125  per  annum, 
or  if  his  bid  for  route  952  is  accepted,  he  will  '*  deduct  20  per  cent. 
from  the  above,'*' 

On  the  Sd  December,  1835,  the  Assistant  Postmaster  General  advised 
Mr.  Gumming  that  both  bids  had  been  accepted,  subject  to  the  de- 
duction in  each  case,  as  proposed. 

The  contract  for  route  952,  the  only  one  before  this  office,  bears 
dat^  October  27,  1835,  (before  the  notice  to  Mr.  Gumming  that  his 
bid  was  accepted,)  and  to  take  eflfect  from  the  1st  January,  1836, 
and  which  contains  a  * '  condition  that  in  case  any  arrangement  shall 
hereafter  be  made  under  the  authority  of  Gongress  to  carry  the  mails 
for  the  whole  or  any  part  of  the  route  on  railroads,  then  this  contract 
:!>hall  be  annulled,  or  there  shall  be  a  pro  rata  deduction,  as  the  case 
mav  be." 

The  first  act  of  Congress  authorizing  the  United  States  mail  to  be 
carried  on  railroads  was  approved  July  7,  1838.  The  13th  section  of 
contract  for  route  952  authorizes  the  Postmaster  General  to  *  *  curtail 
the  service,  or  dispense  toith  it  entirely,  he  allowing  one  montKs  extra 
pay  upon  the  amount  deducted,  in  case  he  wishes  to  place  on  the 
route  a  higher  degree  of  service  than  is  contracted  for,''  &c. 

On  the  6th  December,  1836,  contract  for  route  951  was  annulled, 
to  take  effect  after  December  31,  1836,  and  Mr.  Gumming  received 
the  one  month's  extra  pay,  (he  having,  on  the  16th  September  pre- 
ceding, remonstrated  against  the  annulment,  which  he  was  informed 
the  department  intended.) 

On  the  14th  November,  1836,  the  Postmaster  General  ordered  that 
the  contractor  be  offered  an  increase  pay  of  $3,000  upon  route  952, 
on  condition  that  he  run  a  second  daily  line  from  New  York  to  New 
Brunswick,  &c.  This  was  accepted  by  Mr.  Gumming;  and  by  a 
letter  of  June  10,  1837,  to  him  from  the  First  Assistant  Postmaster 
General,  the  following  decision  of  the  Postmaster  General  was  com- 
municated : 

**The  order  of  December  6,  annulling  the  contract,  (for  route  951,) 
was  a  countermand  of  the  service,  which  should  be  paid  for  only  to 
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the  time  of  its  receipt,  say  the  8th  of  December,  the  month's  extra 
pay  being  allowed  to  cover  the  loss  of  the  change. "  The  pay  for  the 
new  arrangement  may  commence  from  the  8th  December,  1836. 

In  consequence  of  the  annulment  of  contract  for  route  961,  Mr. 
Gumming  applied  to  the  Post  Office  Department  for  the  10  per  cent, 
on  952,  agreeably  to  his  proposal,  and  which  he  states  had  been  de- 
ducted therefrom  in  making  the  contract.  On  the  10th  June,  1837, 
the  Assistant  Postmaster  General  informed  him  that  "  the  claim  for 
restoration  of  the  10  per  cent,  on  952  is  not  allowed  by  the  Post- 
master General,  conceiving  himself  wholly  inhibited  by  the  provi- 
sions of  the  act  of  1836  from  doing  it.'' 

Ano^ther  application  was  made  for  an  allowance  of  this  10  per  cent, 
to  the  Auditor  of  the  Post  Office  Department  on  the  18th  October, 
141  ,  by  Jesse  E.  Dow,  esq.,  agent  for  said  Gumming;  and  on  the 
6th  December  following  the  same  was  also  disallowed  by  the  Auditor. 
An  appeal  is  now  made  to  this  office  under  the  act  of  July  2,  1836, 
which  directs  the  Auditor  of  the  Treasur}^  for  the  Post  Office  Depart- 
ment to  receive  all  accounts  arising  in  the  said  department,  or  rela- 
tive thereto,  to  audit  and  settle  the  same,  and  certify  their  balances 
to  the  Postmaster  General,  provided,  that  if  either  the  Postmaster 
General,  or  any  person  whose  account  shall  be  settled,  be  dissatisfied 
therewith,  he  may,  \vithin  twelve  months,  appeal  to  the  First  Gomp- 
troUer  of  the  Treasury,  whose  decision  shall  be  final  and  conclusive. '' 

As  regards  the  claim  now  made  I  would  remark,  that  whatever  may 
have  been  the  intention  or  understanding  of  Mr.  Gumming  in  making* 
his  proposals,  and  which  include  certain  conditions  to  his  contract- 
ing for  carrying  the  mail  on  the  above  route,  no  reference  is  made 
to  those  conditions  in  the  contract  which  he  made  with  the  Post 
Office  Department,  and  by  which  he  unconditionally  agrees  that  the 
Postmaster  General  has  the  right  to  **  curtail  the  service,  or  dispense 
with  it  entirely,  he  allowing  one  month's  extra  pay  upon  the  amount 
deducted. '^  This  extra  pay  having  been  received  by  Mr.  Gumming: 
for  loss  of  service  on  route  No.  951,  his  compensation  for  said  loss,  I 
am  of  opinion,  has  been  fully  paid  agreeably  to  the  terms  of  the  con- 
tract. 

Mr.  Dow  contends  that  the  proposals  made  by  Mr.  Gummings 
should  be  considered  by  this  office  in  connexion  with  th^  contract,  in 
order  to  show  the  intention  of  the  parties.  In  this  I  do  not  concur, 
but  am  of  opinion  that  the  act  of  1836  does  not  authorize  the  Gomp- 
troller  to  go  behind  a  written  agreement,  which,  as  in  this  case,  is 
specific  in  its  terms,  in  order  to  ascertain  the  merits  of  a  claim  pre- 
sented f©r  his  action. 

Whatever,  therefore,  there  may  be  of  equity  in  this  claim  of  Mr. 
Gumming,  no  further  allowance  can  be  made  by  this  office  than  has 
been  already  made  by  the  Post  Office  Department. 

The  papers  which  accompanied  your  letter  are  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

'  ,  J.  N.  BARKER, 

Acting  Compt-rollei\ 

E.  Whittlesey,  Esq., 

Auditor  Post  Office  Department, 
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No.  9. 

A.  M.  Gumming^ 8  case  for  pay  for  transporting  the  mail  on  rotUe  No, 
951,  from  the  8^A  day  of  December y  1836,  to  January  1,  1837. 

■ 

Auditor's  Office,  Post  Office  Department, 

February  19,  1842. 

1  am  not  aware  that  there  are  any  grounds  for  controversy  between 
the  claimant  and  the  department  as  to  the  facts  in  this  case,  except 
;is  to  the 'time  when  the  order  of  the  6th  of  December,  1836,  was  in- 
tended to,  and  did,  take  effect.  It  is  agreed  that  Mr.  Gumming  was 
a  contractor  on  route  No.  951,  from  New  York  to  Philadelphia,  by  a 
contract  in  the  usual  form,  in  which  the  Postmaster  General  reserved 
the  power  to  dispense  with  a  part,  or  with  the  whole  service;  that 
he  did  dispense  with  the  further  service  by  an  order  dated  December 
6,  1836;  and  that  Mr.  Gumming  was  paid  for  services  performed  to 
the  7th  of  December,  1836,  inclusive. 

A  statement  of  facts  was  submitted  to  Mr.  Kendall  by  the  contract 
office,  which  \yill  be  copied  so  far  as  relates  to  route  No.  951,  and  to 
the  question  submitted,  to  wit:  **By  letter  dated  December  6,  1836, 
Mr.  Camming  was  informed  that  his  contract  for  No.  951  was  an- 
nulled, a  contract  having  been  made  with  the  Camden  and  Amboy 
Railroad  Company  to  transport  the  great  mail  between  New  York 
and  Philadelphia,  and  the  arrangement  made  with  him  for  the  im- 
provement on  No.  952,  supplying  certain  offices  that  depended  on 
Xo.  951.  The  pay  on  No.  951  was  stopped  on  7th  December,  1836; 
the  schedule  for  the  new  arrangement  bears  date  2  ith  December,  1836. 
Mr.  Cunmiing  contends  that  the  letter  of  6th  December  conveyed  to 
him  no  instructions  to  discontinue  the  service  on  951,  and  that  he 
therefore  continued  till  the  close  of  the  year,  or  until  he  received  the 
new  schedule  of  December  27,  which  alone  he  considered  as  authority 
to  discontinue  the  old  and  commence  the  new  arrangement.  He  in- 
sists that  his  pay  on  No  951  be  continued  to  31st  December  last. 
The  only  certificates  on  file,  specific  as  to  dates,  are  from  the  post- 
masters at  Newark  and  New  Brunswick,  in  which  they  state  that  they 
received  two  mails  a  day  from  Philadelphia,  until  the  1st  of  January, 
and  since,  but  one  mail  a  day.'' 

The  application  for  pay  for  the  service  performed  between  the  8th 
and  31st  of  December,  inclusive,  having  been  submitted  to  Mr.  Ken- 
dall, he  decided  as  follows,  to  wit :  **The  order  of  December  6th, 
annulling  the  contract,  was  a  countermand  of  the  service,  which  should 
be  paid  for  only  to  the  time  of  its  receipt,  say  the  8th  of  December, 
the  month's  extra  pay  being  allowed  to  cover  the  loss  of  the  change. 

*A.  K. 
••June  8.'' 

The  mail  register  sent  from  Philadelphia  confirms  the  certificates 
from  the  postmasters  at  Newark  and  New  Brunswick  that  the  mail 
was  carried  on  route  No.  951  until  the  Ist  of  January,  1837,  notwith- 
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standing  the  order  of  the  6th  of  December,  1836,  annulling  the  con- 
tract on  that  route. 

The  subject  of  difference  is  this  :  when  did  the  order  of  December 
6th  take  effect  ?  Mr.  Kendall  said  it  took  effect  as  soon  as  it  was  made 
known  to  Mr.  Gumming,  which  he  supposed  was  on  the  following  day. 
Mr.  Gumming  contends  it  did  not  take  effect  until  the  new' schedule 
was  delivered  to  meet  the  new  arrangement,  by  which  the  service 
on  route  No.  951  was  suspended.  Mr.  Kendall,  upon  the  order  itself 
to  justify  the  decision  he  made,  and  Mr.  Gumming  relies  upon  a  post- 
script to  Mr.  Hobble's  letter  of  November  14,  1836,  as  his  authority 
for  continuing  to  carry  the  mail  until  the  1st  of  January,  1857,  and 
upon  the  fact  that  a  new  schedule  was  absolutely  necessary  to  carry 
the  new  arrangement  into  effect,  which  was  not  made  out  until  the 
27th  of  December,  and  until  that  time,  that  the  old  agreement  on 
both  routes  was  in  full  force  and  effect. 

The  Postmaster  General,  by  Mr.  Hobbie,  proposed  to  Mr,  Gum- 
ming on  the  14th  of  November,  1836,  to  increase  his  pay  $3,000  for 
a  second  daily  line  from  New  York  to  New  Brunswick,  carrying  both 
mails,  that  and  No.  952,  on  the  East  Jersey  Railroad,  and  also  carry- 
ing the  single  daily  mail  on  No.  952,  between  Trenton. and  Philadel- 
phia, on  the  Trenton  Railroad,  with  permission  to  omit  the  Sunday 
trip,  at  a  pro  rata  reduction  of  pay,  viz :  $1,714,  and  in  a  postscript 
he  said:  ''You  will  continue  carrying  mails  on  951  and  952  until 
otherwise  ordered.'' 

Mr.  Gumming  gave  a  practical  demonstration  of  what  he  supposed 
was  his  duty,  by  continuing  to  carry  the  mail  until  the  new  arrange- 
ment superseded  the  contract  by  a  change  of  schedule,  which  bears 
date  the  27th  of  December.  It  does  not  appear  that  the  postmasters 
at  the  termination  of  route  No.  951  were  officially  notified  of  the  new 
arrangement  until  the  schedule  was  changed,  but  the  mail  was  de- 
livered by  them  to  Mr.  Gumming,  and  by  him  carried  as  it  had  been 
before  the  order  of  the  6th  of  December. 

Mr.  Gumming  again  brought  the  subject  of  this  claim  before  the 
Postmaster  General,  by  his  letter  addressed  to  Mr.  Hobbie,  on  the 
2d  of  December,  1841.  and  on  the  9th  of  December,  1841,  Mr.  Wick- 
liffe  disposed' of  it  as  follows  :  ''The  claim  having  been  presented  and 
rejected  by  a  former  Postmaster  General,  I  do  not  feel  myself  at  liber- 
ty to  revise  and  reverse  his  decision. 

-G.  A.  WICKLIFFE." 

The  Attorney  General,  in  a  case  submitted  to  him,  decided  that 
when  a  former  Postmaster  General  had  disposed  of  a  claim  on  its  con- 
sideration, that  his  successor  was  not  authorized  to  open  the  case  and 
examine  it  again. 

Failing  to  obtain  relief  on  application  to  Mr.  Kendall  and  to  Mr. 
Wickliffe  when  Postmaster  General,  Mr.  Gumming  applied  to  me,  as 
Auditor  of  the  Treasury  for  the  Post  Office  Department,  to  audit  his 
claim,  and  to  allow  him  $700  for  the  service  mentioned. 

I  have  decided  in  the  case  of  J.  M.  Sherwood,  and  in  the  case  of 
Thomas  A.  Staples,  that  when  a  claimant  has  submitted  his  claim  to 
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the  Postmaster  General  he  must  abide  by  the  decision  he  has  made, 
and  that  an  appeal  does  not  lie  to  this  office.  These  decisions  will 
be  adhered  to  until  I  am  convinced  they  are  erroneous. 

The  claimant  has  the  right,  in  common  with  all  others,  to  apply  to 
Congress  for  relief  when  the  accounting  officers  reject  their  claims  ;. 
and  it  appears  to  me  that  it  is  doubtful  whether  the  department  cans 
charge  an  old  claim  upon  the  present  appropriation. 

There  is  another  feature  of  this  case  which  I  will  notice.  This- 
office  acts  on  contracts  made  by  the  Postmaster  General  and  upoa 
orders  he  gives,  which  may  originate  a  claim.  The  Auditor  is  to  be- 
placed  in  possession  of  both  by  their  being  filed  in  this  office.  The 
order  of  the  6th  of  December,  1836,  was  so  filed,  and  by  its  terms  the 
contract  for  route  951  was  annulled  from  that  day,  and  therefore: 
ceased  to  exist.  The  claimant  relies  upon  the  postscript  to  Mr. 
Hobble's  letter,  of  November  14,  1836,  as  his  authority  for  continuing 
this  service.  Without  determining  whether  the  order  of  December 
6  did  not  render  void  any  previous  order  as  well  as  the  contract,  I 
find  that  neither  said  letter  nor  the  postscript  was  ever  reported  to  thi& 
office,  and  not  having  been  reported  I  cannot,  under  the  act  of  July 
2,  1836,  act  upon  it  although  the  letter  is  before  me. 

In  consideration  of  the  foregoing  premises,  I  decide — 

1st.  That  the  claimant  having  submitted  his  claim  to  the  Postmaster 
General  and  obtained  his  decision,  is  bound  by  it  unless  he  obtains 
relief  in  Congress. 

2d.  That  the  order  of  December  6,  1836,  annulled  the  contract  for 
transporting  the  mail  on  route  No.  951  from  and  after  the  7th,  when 
Mr.  Gumming  was  notified  of  its  existence;  and  there  being  no  con- 
tract in  existence  for  transporting  the  mail  on  said  route,  nor  order 
in  this  office  recognizing  any  service  after  that  day,  that  the  claimant 
has  not  established  his  right  by  such  proof  as  is  required  by  the  act 
of  July  2,  1836,  to  authorize  and  empower  me  to  audit  and  allow  him 
any  further  compensation. 

E.   WHITTLESEY, 

Auditor, 


No.  10. 

Auditor's  Office,  Post  Office  Department, 

September  30,   1848. 

On  the  18th  February,  1847,  a  joint  resolution  was  passed,  directing^ 
the  Auditor  of  the  Treasury  for  the  Post  Office  Department  to  exam-^ 
ine  and  audit  the  claims  of  Alexander  M.  Gumming,  late  mail  cour 
tractor  on  routes  951  and  952  between  Philadelphia  and  New  York, 
between  the  years  1835  and  1839,  and  making  it  the  duty  of  the  Post- 
master General  to  pay  said  Gumming  the  balance  (if  any)  that  may 
be  justly  and  legally  due  him,  under  the  contracts  and  orders  from  the 
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department  and  its  agents,  out  of  the  current  appropriation  for  mail 
transportation. 

The  original  resolution  was  reported  on  the  30th  of  January,  1846, 
accompanied  by  a  report  from  the  Committee  on  Post  Offices  and 
Post  Roads,  in  which  two  distinct  claims  on  the  part  of  Mr.  Cam- 
ming are  set  forth  within  the  period  mentioned.  The  resolution  so 
reported  provided  for  the  payment  of  the  balance,  if  any,  that  may 
be  justly  and  equitably  due  to  Mr.  Cumming  ;  but  the  resolution  was 
amended  and  passed  in  the  form  above  recited,  so  as  to  pay  the  bal- 
ance, if  any,  which  might  be  justly  and  legally  due. 

The  two  claims  set  forth  were  severally  presented,  in  the  first  in- 
stance, to  the  successive  Postmasters  General,  Messrs.  Kendall,  Niles, 
and  Wickliffe,  and  were  afterwards  presented  to  my  predecessor. 
Elisha  Whittlesey,  esq. 

In  the  claim  for  continued  service  on  route  No.  951  Mr.  Whittlesey 
decided,  among  other  things,  February  19,  1842  : 

*  *  That  the  claimant  having  submitted  hife  claim  to  the  Postmaster 
General  and  obtained  his  decision  is  bound  by  it,  unless  he  obtains 
relief  from  Congress.'^ 

And  in  the  claim  for  extra  service,  in  consequence  of  accumulation 
of  mails  : 

1.  'That  the  claimant  is  concluded  by  the  decision  of  Mr.  Ken- 
dall. 

2.  ' '  That  if  it  were  otherwise,  inasmuch  as  the  claim  is  for  extra- 
ordinarj^  services  not  provided  for  in  any  contract  or  order  of  the 
Postmaster  General,  nor  for  services  which  he  has  recognized,  I  am 
not  by  law  empowered  to  allow  the  claim,  or  any  part  of  it.'' 

These  quotations,  as  well  as  the  decisions  of  Mr.  Whittlesey  at 
large,  show  that  he  did  not  decide,  or  indeed  express  any  opinion, 
upon  the  merits  of  the  claims. 

From  these  facts  it  appears  to  me  :  1st.  That  it  was  the  design  of 
the  resolution,  as  passed,  merely  to  remove  the  difficulty  stated  by 
Mr.  Whittlesey,  and  to  authorize  a  settlement  of  the  claims  by  this 
office  as  an   original  question. 

2d.  That  it  was  not  its  design  to  create  any  new  rule  for  such  set- 
tlement, but  that  it  should  be  made  upon  the  principles  of  law  and 
justice,  as  they  are  applied  to  the  accounts  of  all  other  contractors 
and  other  agents  of  the  department. 

No  implication  can  be  raised,  from  the  mere  passage  of  the  resolu- 
tion, that  Congress  considered  the  claimant  had  any  just  demand  on 
the  United  States.  The  language  **to  pay  the  balance  due,  if  any,'' 
is  abundant  to  show  that  Congress  did  not  choose  to  decide  that 
question. 

The  first  claim  to  be  considered  is  for  continued  service  on  route 
No.  951,  from  the  8th  to  the  31st  December,  1836—23  days,  at 
$2,625   per  quarter,    making  $656  25. 

The  claimant  entered  into  contract 'v^dth  the  Department  for  carrjnng 
the  mail  on  this  route  from  Philadelphia  to  New  York,  from  1st  Jan- 
uary, 1836,  to  31st  December,  1839.  This  couitract  was  intended  for 
4;he  conveyance  of  the  great  eastern  mail.     The  schedule  time  of  per- 
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fomiiDg  the  trip  was  twelve  hours,  and  the  contractor  was  limited  to 
three  outside  passengers,  the  whole  of  the  stage  being  reserved  for 
the  mail,  which  was  to  be  provided  with  a  guard.  The  contract  con- 
ta.ined  also  the  folio  wing  stipulation:  ''In  case  any  arrangement  shall 
hereafter  be  made  under  the  authority  of  Congress  to  carry  the  mails 
for  the  whole  or  any  part  of  the  route  on  railroads,  then  this  contract 
shall  be  annulled,  or  there  shall  be  a  pro  rata  deduction,  as  the  case 
mav  -be.'' 

For  the  same  period  the  claimant  entered  into  contract  for  route 
No.  952,  over  the  same  ground,  the  schedule  time  of  the  trip  being 
eighteen  hours,  and  the  route  being  intended  for  carrying  the  way 
mails  and  mail  matter  not  demanding  celerity  of  transit. 

The  contingency  contemplated  in  the  contract  for  route  951  arose 
in  November,  1836.  The  department  entered  into  an  arrangement 
with  the  Camden  and  Amboy  Railroad  Company  for  carrying  the 
great  mail  from  and  after  the  fifteenth  of  that  month. 

On  the  14th  November,  1836,  Major  Hobbie  made  a  jiroposition  to 
Mr.  Gumming  for  an  improvement  of  service  on  route  952,  rendered 
necetssary  by  the  transfer  of  the  great  mail,  and  offered  him  an  in- 
creased compensation  of  $3,000  per  annum  for  such  improvement, 
and  in  a  postscript  to  his  letter  says:  **  You  will  continue  carrying 
mails  on  routes  951  and  952  until  otherwise  ordered.''  This  post- 
script seems  to  be  the  sole  authority  for  this  claim;  but  I  understand 
it  to  have  been  intended  merely  to  guard  against  Mr.  Cumming  hastily 
discontinuing  route  No.  951  in  consequence  of  the  transfer  of  the 
mail  to  the  Camden  and  Amboy  company  agreeably  to  the  stipulation 
recited  in  the  contract,  and  to  keep  route  No.  951  alive  for  the  inter- 
mediate mails  until  the  new  arrangement  designed  by  his  proposition 
.should  be  agreed  upon. 

On  the  6th  December,  1836,  Major  Hobbie  notified  Mr.  Cumming 
of  the  annulment  of  the  contract  as  follows: 

'*Sib:  An  arrangement  having  been  made  with  the  Camden  and 
Amboy  Railroad  Company  for  the  conveyance  of  the  great  mail  be- 
tween New  Ybrk  and  Philadelphia,  and  you  having  accepted  the 
oflTer  of  the  department  for  an  improvement  on  route  No.  952,  which 
will  supply  certain  of  the  towns  in  New  Jersey  with  the  mail,  for 
which  they  depended  on  route  No.  951,  the  Postmaster  General  has 
directed  thatyo^r  contract  on  route  No.  951  be  annulled  and  that  you 
h€  allowed  one  month's  extra  pay. 

'*I  am.  respectfully,  your  obedient  servant, 

^  S.  R.  HOBBIE." 

I  consider  this  notice  as  full  and  ample  as  the  occasion  required, 
and  that,  no  time  being  specified  therein,  the  annulment  took  effect 
from  the  date,  or  at  least  from  the  date  when  it  should  have  been  re- 
ceived by  Mr.  Gumming,  by  due  course  of  mail,  which  was  the  7th 
December,  1836,  and  that  the  sei'vice  then  legally  and  properly  ceased. 

The  quantity  or  weight  of  mail  is  a  matter  of  no  moment  in  railroad 
service.     Upon  the  arrangement  being  made  wuth  the  Camden  and 
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Amboy  Railroad  Company,  the  great  burden  of  the  mail  was  removed 
from  Mr.  Gumming,  whether  on  route  951  or  952.  All  the  through 
mail  was,  of  course,  carried  upon  it,  and  nothing  was  left  for  Mr. 
Gumming  but  the  mail  to  and  from  the  intermediate  offices.  It  is  a 
mistake,  therefore,  to  suppose  that  Mr.  Gumming  continued  the 
service  on  951  after  the  7th  of  December,  1836;  in  fact,  he  had  ceased 
to  carry  the  great  mail,  as  well  as  a  portion  of  the  mail  usually  sent 
on -952,  from  the  15th  of  November,  although  he  continued  to  be 
paid  for  both  precisely  as  if  he  had  carried  the  two  entire  mails  to 
the  former  day,  with  the  addition  of  one  month's  extra  pay,  which  I 
think  the  Postmaster  General  might  well  have  withheld  under  the 
stipulation  in  contract  951,  before  recited,  if  he  had  thought  proper 
so  to  do. 

Another  fact  is  to  be  stated :  that  Mr.  Gumming  has  been  credited 
and  paid  the  amount  oflFered  and  accepted  for  the  improved  service 
on  952,  to  wit:  $3,000  per  annum  from  the  8th  of  December,  1836, 
inclusive,  the  day  following  Major  Hobbie' s  order  of  annulment.  So 
that  the  allowance  of  this  claim  would  give  him,  not  only  the  pay  of 
the  great  eastern  mail  from  the  8th  of  December,  after  its  transfer 
to  the  railroad,  but  the  pay  for  the  improved  service  on  952  rendered 
necessary  by  that  transfer. 

The  second  claim  set  forth  is  for  extra  compensation  for  carrying 
the  mail  on  the  before  mentioned  route,  No.  951,  soon  after  the 
commencement  of  the  contract,  to  wit:  in  the  month  of  January,  1836. 
The  facts  in  this  case  are  fully  presented  in  the  report  of  Mr.  Whit- 
tlesey, before  mentioned,  of  February  19,  1842,  to  which  I  refer.  I 
may  here  state  that  the  original  vouchers  which  Mr.  Whittlesey 
therein  supposed  to  have  been  destroyed  by  fire  in  December,  1836, 
have  since  been  found,  upon  making  a  systematic  arrangement  of 
the  books  and  papers  in  my  office,  and  are  now  before  me.  I  may 
also  observe  that  these  vouchers  are  not,  in  my  opinion,  sufficient  of 
themselves  to  prove  the  amount  expended  for  the  object  alleged. 
They  embrace  the  period  between  the  6th  and  the  22d  of  January, 
1836,  but  they  do  not  show,  nor  is  there  any  other  evidence,  that  the 
charges  were  wholly  for  carrying  mails  which  had  Accumulated  at 
either  end  of  the  route;  many  of  the  charges  are  simply  for  carrying 
mails  for  short  distances,  keeping  horses,  drivers,  Ac.  The  bill  of 
Thomas  Gomwall  contains  items  prior  to  the  7th  of  January,  which 
Mr.  Cumming  does  not  charge,  of  a  similar  character  to  those  after 
that  day,  which  he  does  charge.  The  reason  of  the  distinction  between 
the  two  does  not  appear;  these  omissions  may  be  mere  defect*  of 
proof  which  may  be  supplied,  and  I  think  ought  to  be  supplied,  before 
any  allowance  should  be  made  upon  them.  At  present  the  question 
is  a  matter  of  principle  independent  of  any  proof  of  extra  service. 
The  language  of  the  contract  is  that  the  contractor  **i8  to  carry  the 
mail  of  the  United  States.''  It  is  without  limitation  or  qualification, 
and  necessarily  includes  the  whole  mail,  of  whatever  description, 
which  may,  at  the  time  of  departure,  be  in  the  post  office  for  trans- 
mission. Instances  of  double  mails  to  be  forwarded,  in  consequence 
of  the  failure  of  a  mail  in  a  connecting  line  from  floods,  storms,  or 
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accidents,  have  been  of  constant  occurrence  in  the  department,  with- 
out furnishing  ground  for  additional  compensation  to  the  contractor. 
The  accumulation  in  Mr,  Gumming' s  case  may  have  been  greater 
than  usual,  but  the  excess  does  not  affect  or  vary  the  principle. 

If  Mr.  Gumming  was  bound  to  carry  the  mail,  which  I  consider 
that  he  was  by  the  terms  of  the  contract  as  well  as  the  practice  of 
the  department,  the  unauthorized  orders  of  Mr.  Plitt  or  Mr.  Page 
could  not  raise  for  him  any  additional  ground  for  compensation. 

I  am  therefore  of  opinion  that,  under  the  terms  of  the  joint  resolu- 
tion, Mr.  Gumming  can  take  nothing  on  account  of  this  claim,  nor 
on  account  of  the  first  mentioned  claim,  for  continued  service  in 
December,  1836. 

P.  G.  WASHINGTON,  Auditor, 


No.  11. 

Post  Office  Department, 
Contract  Office,  February  12,  1857. 

Sib:  After  examination  it  does  not  appear  that  any  contract  was- 
ever  executed  by  the  railroad  company  for  transporting  the  United 
States  mail,  on  route  No,  951 — ^New  York  to  Philadelphia — ^between 
the  l8t  of  January,  1836,  and  Slst  of  December,  1839. 
Verv  respectfully,  your  obedient  servant, 

WM.  H.  DUNDAS, 
Second  Assistant  Postmaster  Oenerai. 
Daniel  Ratcliff,  Esq., 

Assistant  Solieiior  Court  of  Claims,   Washington. 


No.  12. 

Post  Office  Department, 
Contract  Office,  January  27,  1857. 

Sir:  By  a  resolution  of  Gongress  of  February  18,  1847,  the  auditof 
for  this  department  w^as  instructed  to  examine  the  claims  of  A.  M. 
Gumming;  and-  I  find  that  this  was  done  accordingly,  and  a  decision 
made  on  the  30th  September,  1848,  adverse  to  the  claimant. 

The  whole  case  was  thus  placed  beyond  the  control  of  this  depart- 
ment, and  I  have  to  suggest  that  whatever  information  you  may 
desire  concerning  it  must  be  applied  for  through  the  Secretary  of  the 
Treasury. 

Verv  respectfully,  your  obedient  servant, 

E.  S.  GHILDS, 
For  the  Sefvnd  Assistant  Postmaster  Oenerai. 
Daniel  Ratcliff,  Esq., 

Assistant  Solicitor  (Court  of  Claims,  Washington  City. 
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COURT  OP  CLAIMS.— No.  1. 

Alexander  M.  Gumming  vs.  the  United  States. 

June  24,  1856, 

Sib:  Please  to  take  notice  that  the  depositions  of  John  V.  D.  Joline 
and  Joseph  Cunningham  will  be  taken  upon  interrogatories  (copies  of 
which  are  herewith  served  upon  you)  before  the  clerk  of  the  county 
of  Mercer,  at  his  oflSce  in  Trenton,  in  said  county,  on  the  22d  day  of 
July,  1856,  at  ten  o'clock  in  the  forenoon. 
Yours,  Ac, 

ALEX.  M.  GUMMING, . 

Coinjotainanf. 
M.  Blair,  Esq.,  United  States  SdicUor, 

Washington,  D,  C. 

Interrogatories  to  be  administered  to  Joseph  Gunningham,  of  Tren- 
ton, New  Jersey,  a  witness  produced  by  complainant. 

Ist  question.  What  is  your  name,  age,  and  occupation,  and  where 
do'yoit  reside? 

2d.  Are  you  acquainted  with  complainant,  and  if  so,  how  long  and 
where  have  you  known  him  ? 

3d.  Were  you  in  1836,  or  at  any  other  and  what  time,  acquainted 
with  mail  routes  Nos.  951  and  952,  from  Philadelphia  to  New  York  ? 

4th.  By  what  contractor  and  in  what  manner  were  the  United 
States  mails  transported  on  those  routes  from  January,  1836,  to  July, 
1840,  inclusive?' 

5th.  How  many  teams  of  horses,  coaches,  and  wagons  were  em- 
ployed in  the  transportation  of  the  mail  on  those  routes,  respectively, 
•during  the  time  aforesaid  ? 

6th.  What  was  the  cost  and  value  of  the  teams,  coaches,  and  har- 
nesses employed  on  those  routes  by  complainant,  if  any  were  em- 
ployed by  him  ? 

7th.  Was  the  mail  carried  over  said  lines  or  routes,  or  either  of 
them,  by  night  or  day,  or  both,  and  were  there  any  other  night  or 
Sunday  lines  than  those  run  by  complainant  on  the  routes  above  men- 
tioned ? 

8th.  After  such  teams,  horses,  harnesses,  carriages,  and  wagons 
had  been  purchased  and  put  on  said  routes,  under  an  expectation  of 
having  them  employed  thereon  for  four  years,  would  the  contractor 
suflFer  any  and  what  loss  upon  said  property  by  having  an  end  put  to 
his  contract? 

9th.  What  was  the  average  number  of  passengers  which  passed 
daily  over  those  routes  and  each  way;  and  what  was  the  price  and 
value  of  transporting  said  passengers  ? 

10th.  What  was  the  value  of  the  daily,  weekly,  and  monthly  income 
of  these  routes,  respectively,  to  the  contractor  for  the  transportation 
of  the  mails  and  passengers  ? 
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11th.  What  was  the  daily,  weekly,  and  monthly  expense  to  the 
contractor  for  the  transportation  of  the  mails  and  passengers  on  said 
routes? 

12th.  What  was  the  daily,  weekly,  and  monthly  profits  of  the  eon- 
tractor  for  carrying  the  mails  on  the  routes  above  mentioned  during 
the  years  1836  and  1837,  upon  the  supposition  that  the  contract  price 
for  carrying  said  mails  was  $9,990  jjer  annum  on  route  No.  952  and 
$13,125  on  route  No.  951? 

13th.  Was  the  stage  property  thrown  out  of  employ  in  the  winter 
of  1836-' 37  less  valuable  than  at  any  other  season  of  the  year,  and  if 
so.  state  the  reasons  why  it  was  less  valuable  ? 

14th.  How  long  was  the  contractor  engaged  in  organizing  and  per- 
fecting his  lines  of  stages  on  the  routes  aforesaid  before  they  were 
broken  up? 

15th.  Were  the  arrangements  of  the  contractors  on  these  routes 
equal  to  the  service  required  for  four  years  from  January  1,  1836. 

16th.  Do  you  know  or  have  you  heard  any  other  matter  or  thing 
relative  to  the  claims  of  the  complainant  against  the  United  States  for 
damages  in  consequence  of  the  annulling  of  his  contracts  by  the  Post- 
master General,  for  carrying  the  United  States  mail  on  routes  No. 
951  and  952,  or  for  extra  services  performed  or  expenses  incurred  by 
liim  on  these  routes,  or  either  of  them,  which  will  tend  to  the  benefit 
or  advantage  of  the  complainant,  and  if  so,  state  the  same,  as  if  par- 
ticularlv  interrogated  thereto? 

J.  D.  WOODWARD, 
Attorney  for  complainant. 


COURT  OF  CLAIMS. 

Alexander  M.  Gumming  vft.  the  United  States. 

Interrogatories   to   be   administered  to  John   Van  Dyke  Joline,  of 
Princeton,  New  Jersey,  a  witness  produced  by  claimant. 

Ist  question.   What  is  your  name,  age,  and  occupation,  and  M^here    . 
do  you  reside  ?  * 

•id.  Are  you  acquainted  with  complainjint,  and  if  so,  how  long  and 
where  have  you  known  him  ? 

3d.  Were  you  in  1836,  or  at  any  other  time  and  what  time,  ac- 
quainted with  mail  routes  No.  951  and  952,  from  Philadelphia  to  New 
York? 

4th.  By  what  contractor  and  in  what  manner  were  the  United 
States  mails  transported  on  those  routes  from  January,  1836,  to  July, 
1><4:0,  inclusive? 

6th.  How  many  teams  of  horses,  coaches,  and  wagoys  were  era- 
ployed  in  the  transportation  of  the  mail  on  these  routes,  respectively, 
during  the  ^ime  aforesaid  ? 
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• 

6th.  What  was  the  cost  and  value  of  the  teams,  coaches,  and  har- 
nesses employed  on  these  routes  by  complainant,  if  any  were  em- 
ployed by  him  ? 

7th.  Was  the  mail  carried  over  said  lines  or  routes,  or  either  of 
them,  by  night  or  day,  or  both,  and  were  there  any  other  night  or 
Sunday  lines  than  those  run  by  complainant  on  the  routes  above  men- 
tioned ? 

8th.  After  such  teams,  horses,  harnesses,  carriages,  and  wagons 
had  been  purchased  and  put  on  said  routes,  under  an  expectation  of 
having  them  employed  thereon  for  four  years,  w^ould  the  contractor 
suffer  any  and  what  loss  upon  said  property  by  having  an  end  put  to 
said  contract  ? 

9th.  What  Avas  the  average  number  of  passengers  which  passed 
daily  over  these  routes  each  way,  and  what  was  the  price  and  value 
of  transporting  said  passengers? 

10th.  What  was  the  value  of  the  daily,  weekly,  and  monthly  income 
of  those  routes,  respectively,  to  the  contractor  for  the  transportation 
of  the  mail  and  passengers  ? 

11th.  What  was  the  daily,  weekly,  and  monthly  expense  to  the 
contractor  for  the  transportation  of  the  mails  and  passengers  on  said 
routes  ? 

12th.  What  was  the  daily,  weekly,  and  monthly  profits  of  the  con- 
tractor for  carrying  the  mails  on  the  routes  above  mentioned,  during 
the  years  1836  and  1837,  upon  the  supposition  that  the  contract  price 
for  carrying  said  mails  was  $13,125  on  route  No.  951  and  $9,990  on 
route  No.  952  per  annum. 

13th.  Was  stage  property  thrown  out  of  employ  in  the  winter  of 
1836-37  less  valuable  than  at  any  other  season  of  the  year,  and  if  so, 
state  the  reasons  why  it  was  less  valuable  ? 

14th.  How  long  was  the  contractor  engaged  in  organizing  and  per- 
fecting his  lines  of  stages  on  •  the  routes  aforesaid  before  they  were 
broken  up. 

15th.  Were  the  arrangements  of  the  contractor  on  those  routeft 
equal  to  the  service  required  for  four  years  from  January  1,  1836? 

16th.  Do  you  know  or  h^ve  you  heard  any  other  matter  or  thing 
relative  to  the  complainant's  claims  against  the  United  States  for 
damages  in  consequence  of  the  annulling  of  his  contract  by  the  Post- 
master General,  for  carrying  the  United  States  mails  on  routes  No. 
951  and  No.  952,  or  for  extra  services  performed  or  expenses  incurred 
by  him  on  those  routes,  or  either  of  them,  which  will  tend  to  the 
benefit  or  advantage  of  the  complainant,  and  if  so,  state  the  same,  as 
if  particularly  interrogated  thereto  ? 

J.  D.  WOODWARD, 
Attorney  for  complainani. 

Endorsement  by  the  United  States  Solicitor  in  the  Court  of  Claims ; 
*  *"  I  have  no  interrogatories. 

**M.  BLAIR,  United  States  Sdicitiyrr 
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Office  of  Chief  Clerk  of  Court  of  Claims, 

Washington^  Atigust  7,  1856. 

I  hereby  certify  that  the  foregoing  are  true  copies  of  the  original 
notice  and  interrogatories  filed  in  this  oflSce  in  the  ease  of  Alex.  M. 
Camming  vs.  The  United  States;  and  that  the  same  were  duly  served 
on  the  Solicitor  of  the  United  States  within  the  proper  time  required 
by  the  rules  of  the  Court,  and  that  the  copy  of  the  Solicitor's  entry 
thereon  is  also  true. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 

P  1   ^®^^  ^^  *^^  ®^^^  Court,  at  Washington,  on  the  day  and  year 

*-         '^   last  above  written. 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


State  of  New  Jersey,  ss. 

I,  William  R.  Murphy,  clerk  of  the  circuit  court  of  the  county  of 
Mercer,  in  said  State,  and  commissioner  of  the  United  States  under 
the  act  of  Congress  entitled  **  An  act  to  establish  a  court  for  the  in- 
vestigation of  claims  against  the  United  States,"  do  solemnly  promise 
and  swear  that  I  will  faithfully  perform  the  duties  of  such  commission, 
according  to  the  best  of  mv  abilities  and  understanding,  so  help  me 
God. 

WM.  R.  MURPHY. 

Sworn  and  subscribed  before  me,  at  Trenton,  this  2l8t  day  of  July, 
A.   D.   1856. 

WM.   C.  HOWARD, 
Justice  of  the  Peace. 


Deposition  of  John  Van  Dyke  Joline  to  the  interrogatories  hereto 

annexed. 

Question  1.  What  is  your  name,  age,  and  occupation,  and  whore 
do  you  reside  ? 

Answer.  John  Van  Dyke  Joline;  forty -nine  years;  farmer;  and 
reside  near  Princeton,  New  Jersey. 

Question  2.  Are  you  acquainted  with  complainant,  and  if  so,  how 
long  and  where  have  you  known  him  ? 

Answer.  I  am  acquainted  with  complainant ;  have  known  him  for 
thirty-three  years,  at  Newark,  New  Jersey,  and  at  Princeton. 

Question  3.  Were  you,  in  1836,  or  at  any  other  and  what  time,  ac- 
quainted with  mail  routes  No.  951  and  952,  from  Philadelphia  to 
New  York? 

Answer.  I  was  in  1836,  1837  and  1838,  acquainted  with  mail  routes 
No.  951  and  952. 
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Question  4.  By  what  contractor  and  in  what  manner  were  the 
United  States  mails  transported  on  those  rontes  from  January,  1836, 
to  July,  1840,  inclusive? 

Answer.  The  contractor  on  those  routes  was  Alexander  M.  Gum- 
ming; in  four-horse  coaches  from  Philadelphia  to  New  Brunswick, 
New  Jersey,  and  from  thence  to  New  York  by  railroad,  until  the  route 
951  was  put  upon  the  railroad  in  January,  1837;  I  mean  the  Camden 
railroad. 

Question  5.  How  many  teams  of  horses,  coaches,  and  wagons  were 
employed  in  the  transportation  of  the  mail  on  those  routes  respect- 
ively,  during  the  time  aforesaid  ? 

Answer.  Eight  four-horse  teams  and  four  coaches  on  each  route, 
making  sixteen  teams  and  eight  coaches;  by  extra  wagons. 

Question  6.  What  was  the  cost  and  value  of  the  teams,  coaches, 
and  harness  employed  on  those  routes  by  complainant,  if  any  were 
employed  by  him  ? 

Answer.  The  value  of  the  aforesaid  horses,  harness,  and  coaches 
was  twelve  thousand  seven  hundred  dollars. 

Question  7.  Was  the  mail  carried  over  said  lines  or  routes  or  either 
of  them  by  night  or  day,  or  both,  or  were  there  any  other  night 
or  Sunday  lines  than  those  run  by  t^omplainant  on  the  routes  above 
mentioned  ? 

Answer.  Over  one  route  the  mail  was  run  by  day  and  over  the 
other  by  night ;  there  were  no  other  lines  run  either  by  night  or  on 
Sunday. 

Question  8.  After  such  teams,  horses,  harness,  carriages,  and 
wagons  had  been  purchased  and  put  on  said  routes  under  an  expecta- 
tion of  having  them  employed  thereon  for  four  years,  would  the  con- 
tractor suffer  any  and  what  loss  upon  said  property  by  having  an  end 
put  to  this  contract  ? 

Answer.  He  would  suffer  a  loss  of  about  three  thousand  dollars 
for  each  route;  that  is,  the  property  would  be  depreciated  to  that 
amount. 

Question  9.  What  was  the  average  number  of  passengers  which 
passed  daily  over  those  routes  each  way,  and  what  was  the  price  and 
value  of  transporting  said  passengers? 

Answer.  The  average  number  of  passengers  on  each  route  each 
way  daily  was  six,  making  twenty-four  daily,  at  the  price  and  value 
of  four  dollars  each. 

Question  10.  What  was  the  value  of  the  daily,  weekly,  and  montlily 
income  of  those  routes,  respectively,  to  the  contractor,  for  the  trans- 
portation of  the  mails  and  passengers  ? 

Answer.  The  value  to  the  contractor  for  transporting  the  mails  and 
passengers  daily  was  sixty  dollars  on  each  route,  four  hundred  and 
twenty  dollars  weekly,  and  eighteen  hundred  dollars  monthly;  that  is, 
for  each  route. 

Question  11.  What  was  the  daily,  weekly,  and  monthly  expense  to 
the  contractor  for  the  transportation  of  the  mails  and  passengers  on 
said  routes? 

Answer,  The  daily,  weekly,  and  monthly  expense  for  transporting 
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the  mails  and  passengers  on  said  routes  was  abont  thirty  dollars  daily, 
two  hundred  and  ten  dollars  weekly,  and  nine  hundred  dollars  monthly 
on  each  route. 

Question  12,  What  was  the  daily,  weekly,  and^  monthly  profits  of 
the  contractor  for  carrying  the  mails  on  the  routes  above  mentioned^ 
during  the  years  1836  and  1837,  upon  the  supposition  that  the  con- 
tract paid  for  carrj^ing  said  mails  was  $9,990  per  annum  on  route  No. 
952,  and  $13,125  on  route  No.  951  ? 

Answer.  The  profits  to  the  contractor  for  carrying  the  mails  over 
both  routes  would  be  about  sixty-eight  dollars  daily,  four  hulidred 
and  seventj'-seven  dollars  weekly,  and  two  thousand  and  fifty-nine 
dollars  monthly. 

Question  13.  Was  the  stage  property  thrown  out  of  emplov  in 
the  winter  of  1836-7  less  valuable  than  at  any  other  season  otihQ 
year?  and  if  so,  state  the  reasons  why  it  was  less  valuable. 

Answer.  It  was  less  valuable  because  grain  and  fodder  are  much 
higher,  and  no  emplojTnent  and  duller  sale  for  such  property  than 
other  seasons  of  the  year. 

Question  14.  How  long  was  the  contractor  engaged  in  organizing 
and  perfecting  his  lines  of  stages  on  the  routes  aforesaid  before  they 
were  broken  up  ? 

Answer.  One  year. 

Question  15.  Were  the  arrangements  of  the  contractor  on  those 
routes  equal  to  the  service  required  for  four  years  from  January  1, 
1836? 

Answer.  They  were. 

Question  1 6.  Do  you  know  or  have  you  heard  any  other  matter 
or  thing  relative  to  the  claims  of  the  complainant  against  the  United 
States  for  damages  in  consequence  of  the  annulling  of  his  contract  by 
the  Postmaster  General  for  carrying  the  United  States  mails  on  routes 
Noe.  951  and  952,  or  for  extra  services  performed  or  expenses  incurred 
by  him  on  those  routes,  or  either  of  them,  which  will  tend  to  the 
benefit  or  ad^^ntage  of  the  complainant?  and  if  so,  state  the  same  as 
if  particuiarly  interrogated  thereto. 

Answer.  I  know  that  the  complainant  carried  the  mails  for  some 
four  or  five  weeks  after  I  understood  that  the  Postmaster  General 
had  annulled  his  contract;  I  know  also  that,  on  account  of  an  un- 
usually severe  storm  of  snow  in  the  winter  of  1836,  a  very  large 
amount  of  mail  matter  accmnulated,  which  in  ordinary  times  could 
have  been  carried  by  the  regular  stages;  the  complainant  was  obliged 
to  hire  horses  and  sleighs  in  addition  to  his  own  for  the  transporta- 
tion of  such  mail  matter.  This  accumulation  occurred  at  New  York 
and  at  Philadelphia  in  consequence  of  the  non-arrival  at  those  points 
of  the  mails  north  and  south,  and  I  have  heard  that  the  complainant 
was  directed  to  incur  this  extra  expense  by  the  postmaster  at  Phila« 
delphia  and  George  Plitt,  a  special  agent  of  the  Post  Ofiice  Depart- 
ment. I  have  no  interest,  direct  or  indirect,  in  the  claim  which  is 
the  subject  of  inquiry,  and  I  am  in  no  degree  related  to  the  com- 
plainant. 

J.  V.  D.  JOLINK 
Rep.  C.  0.  180 3 
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State  op  New  Jersey,  Mercer  County,  88, 

On  this  2l6t  day  of  August,  A.  D.  1856,  personally  came  John  Van 
Dyke  Joline,  the  witness  within  named,  and  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  of  John  Van  Dyke  Joline,  taken  at  the  request  of 
Alexander  M.  Gumming,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  C!ourt  of  Claims  in  the 
name  of  Alexander  M.  Gumming. 

The  adverse  party  was  notified,  did  not  attend,  and  did  not  object. 

WM.  R.  MURPHY, 

Commissioner, 


Deposition  of   Joseph    Cunningham   to  interrogatories  hereto  an* 

nexed : 

Ist  question.  What  is  your  name,  age  and  occupation,  and  where 
do  you  reside? 

Answer.  My  name  is  Joseph  Cunningham;  I  am  fifty-six  years  old; 
I  am  a  hotel-keeper;  I  reside  in  the  city  of  Trenton. 

2d  question.  Are  you  acquainted  with  complainant,  and  if  so,  how 
long  and  where  have  you  known  him  ? 

Answer.  I  am  acquainted  with  complainant,  and  have  known  him 
twenty  years  at  Princeton  and  Trenton. 

3d  question.  Were  you  in  1836,  or  at  any  other  and  what  time 
acquainted  with  mail  routes  Nos.  951  and  952  from  Philadelphia  to 
New  York?  . 

Answer.  I  was  acquainted  in  1836  with  mail  routes  Nos.  951  and 
962  from  Philadelphia  to  New  York. 

4th  question.  By  what  contractor  and  in  what  manner  were  the 
United  States  mails  transported  on  those  routes  from  January,  1836, 
to  July,  1840,  inclusive? 

Answer.  The  contractor  was  Alexander  M.  Gumming,  and  the 
mails  were  transported  in  four  horse  coaches  from  Philadelphia  to 
New  Brunswick,  and  from  thence  to  New  York  by  railroad. 

5th  question.  How  many  teams  of  horses,  coaches  and  wagons  were 
employed  in  the  transportation  of  the  mail  on  those  routes,  respec- 
tively, during  the  time  aforesaid? 

Answer.  Eight  teams,  two  coaches  and  two  wagons  to  each  line, 
making  sixteen  teams,  four  coaches  and  four  wagons  for  the  two 
routes,  besides  extra  wagons  on  both  routes  in  case  of  accident.  « 

6th  question.  What  was  the  cost  and  value  of  the  teams,  coaches 
and  harness  employed  on  those  routes  by  complainant,  if  any  were 
employed  by  him? 
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Answer.  The  cost  and  value  of  the  teams,  coaches  and  harness  em- 
ployed by  complainant  was  from  twelve  to  thirteen  thousand  dollars. 

7th  question.  Was  the  mail  carried  over  said  lines  or  routes,  or 
either  of  them  by  night  or  day,  or  both,  and  were  there  any  other 
night  or  Sunday  lines  than  those  run  by  complainant  on  the  routes 
above  mentioned? 

Answer.  The  mails  were  carried  over  the  routes  both  by  day  and 
night,  and  there  were  no  other  lines  either  by  night  or  Sunday  than 
those  run  by  complainant. 

8th  question.  After  such  teams,  horses,  harness,  carriages  and 
wagons  had  been  purchased  and  put  on  said  routes  under  an  expec- 
tation  of  having  them  employed  thereon  for  four  years,  would  the 
contractor  suffer  any,  and  what  loss  on  said  property  by  having  an 
end  put  to  his  contract? 

Answer.  I  should  say  he  would  lose  three  thousand  dollars  for  each 
line. 

9th  question.  What  was  the  average  number  of  passengers  which 
passed  daily  over  those  routes,  and  each?  and  what  was  the  price 
and  value  of  transporting  said  passengers  ? 

Answer.  The  average  number  of  passengers  on  each  line  each  way 
daily  was  six,  and  the  price  of  each  was  four  dollars. 

10th  question.  What  was  the  value  of  the  daily,  weekly,  and 
monthly  income  of  those  routes,  respectively,  to  the  contractor  for 
the  transportation  of  the  mails  and  passengers?    . 

Answer.  The  value  to  the  contractor  for  transporting  the  mails  and 
passengers  on  each  route,  sixty-dollars  daily,  four  hundred  and  twenty 
dollars  weekly,  and  eighteen  hundred  dollars  monthly. 

11th  question.  What  was  the  daily,  weekly,  and  monthly  expense  to 
the  contractor  for  the  transportation  of  the  mails  and  passengers  on 
said  routes? 

Answer.  The  daily,  weekly,  and  monthly  expense  to  the  contractor 
for  transporting  the  mails  and  passengers  on  each  of  said  routes  was 
about  thirty  dollars  daily,  two  hundred  and  ten  dollars  weekly,  and 
nine  hundred  dollars  monthly. 

12th  question.  What  were  the  daily,  weekly,  and  monthly  profits 
to  the  contractor  for  carrying  the  mails  on  the  routes  above  mentioned 
during  the  years  1836  and  1837,  upon  the  supposition  that  the  con- 
tract paid  for  carrying  said  mails  was  $9, 990  per  annum  on  route  No. 
952,  and  $13,125  on  route  No.  951? 

Answer.  The  profits  to  "the  contractor  for  carrying  the  mails  over 
both  routes  would  be  about  sixty-eight  dollars  daily,  four  hundred 
and  seventy-seven  dollars  weekly,  and  two  thousand  and  fifty-nine 
dollars  monthly. 

13th  question.  Was  the  stage  property  thrown  out  of  employ  in 
the  winter  of  1836-^37  less  valuable  than  at  any  other  season  of  the 
year,  and,  if  so,  state  the  reasons  why  it  was  less  valuable  ? 

Answer.  It  was  less  valuable  on  account  of  the  increased  cost  of 
grain  and  hay,  and  the  want  of  employment,  and  the  dullness  of  sale 
for  such  property  in  the  winter. 

14th  question.  How  long  was  the  contractor  engaged  in  organizing 
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and  perfecting  his  lines  of  stages  on  the  routes  aforesaid  before  they 
were  broken  up  ? 

Answer.  Not  less  than  one  year. 

15th  question.  Were  the  arrangements  of  the  contractor  on  those 
routes  equal  to  the  service  required  for  four  years  from  January  1, 
1836? 

Answer.  They  were  entirely  so. 

16th  question.  Do  you  know,  or  have  you  heard,  any  other  matter 
or  thing  relative  to  the  complainant's  claims  against  the  United  States 
for  damages  in  consequence  of  the  annulling  of  his  contract  by  the 
Postmaster  General  for  carrying  the  United  States  mails  on  routes 
No.  951  and  No.  952,  or  for  extra  services  performed  or  expenses  in- 
curred by  him  on  those  routes,  or  either  of  them,  which  will  tend  to 
the  benefit  or  advantage  of  the  complainant,  and,  if  so,  state  the 
same  as  if  particularly  interrogated  thereto? 

Answer.  At  that  time  I  was  postmaster  at  Trenton.  I  recollect, 
from  conversations  with  the  complainant  and  from  his  correspondence 
with  the  Post  OflSce  Department,  that  his  pay  for  route  No.  951  was 
stopped  three  weeks  before  the  schedule  for  the  new  service  was  re- 
ceived, which  was  three  weeks  before  January  1,  1837,  and  he  con- 
tinued the  service  up  to  that  time.  I  know  also  that  he  was  at- great 
additional  expense  for  transporting  the  mails  during  a  very  violent 
snow  storm  in  the  winter  of  1836,  which  expense  he  was  advised  to 
incur  by  Mr.  Plitt,  an  agent  of  the  department,  who  assured  the  con- 
tractor in  my  presence  that  such  extra  expenses  would  be  paid  by  the 
department.  I  also  advised  the  contractor  to  the  same  course,  because 
the  mail  matter  had  so  accumulated  as  to  render  it  necessary.  I  have 
,no  interest,  direct  or  indirect  in  the  claim  which  is  the  subject  of  in- 
quiry, and  am  in  no  degree  related  to  the  complainant. 

JOSEPH  CUNNINGHAM. 

State  op  New  Jersey,  ) 
Mercer  County,         J 

On  this  twenty-first  day  of  August,  A.  D.  1856,  personally  came 
Joseph  Cunningham,  the  witness  within  named,  and  after  haying  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner,  and  then  proposed  by  him  to  the  witness, 
and  the  answers  thereto  were  written  down  by  the  commissioner  in 
the  presence  of  the  witness,  who  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  Joseph  Cunning- 
ham, taken  at  the  request  of  Alexander  M.  Cumming,  to  be  used  in 
the  investigation  of  a  claim  against  the  United  States,  now  pending 
in  the  Court  of  Claims  in  the  name  of  Alexander  M.  Cumming.  The 
adverse  party  was  notified,  did  not  attend,  and  not  object. 

WM.  R.  MURPHY,  Commissimer. 
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No.  2. 

State  op  Pbnnsylvania,  ) 
County  (f  PhUaddpkiaj  f 

On  this  30th  day  of  September,  A.  D.  1856,  personally  came  George 
Plitt,  the  witness  within  named,  and  after  having  been  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner  and  then  proposed  by  him  to  the  witness;  and  the 
answers  thereto  were  written  down  by  the  commissioner,  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  of  George  Ritt,  taken  at  the  request  of  A.  M.  Gum- 
ming, to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims  in  the  name  of  Alexander 
M.  Camming. 

The  adverse  party  was  notified  and  did  not  attend. 

JAMBS  R.  LUDLOW,  Commissioner. 

Fees  of  witness,  $1  50;  commissioner's  fees,  $10;  postage,  9  cents. 


Geobgb  Plitt,  being  duly  sworn  according  to  law  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  relative  to  the  cause  of 
Alexander  M.  Camming  vs.  The  United  States,  deposes  and  says  as 
follows  : 

1st.  What  is  your  name,  age,  and  occupation,  and  where  do  you 
reside  ? 

Answer*  My  name  is  George  Plitt,  aged  fifty-four.  I  am  clerk  of 
the  circuit  court  of  the  United  States  for  the  eastern  district  of  Penn- 
sylvania, and  I  reside  in  the  city  of  Philadelphia. 

2d.  Are  you  acquainted  with  complainant,  and,  if  so,  how  long 
and  where  have  you  known  him  ? 

Answer.  I  am  acquainted  with  complainant.  I  have  known  him 
from  1833  or  1834  to  the  present  time  ;  first  knew  him  in  Baltimore 
as  agent  for  Stockton  &  Stokes,  mail  contractors  ;  and  afterwards  in 
Princeton,  his  present  residence,  as  mail  contractor  between  Philadel- 
phia and  New  York. 

3d.  Were  you  in  1 836  or  any  other  time,  and  at  what  time,  agent 
for  the  General  Post  Office  Department  for  forwarding  the  United 
States  mails  between  the  cities  of  New  York  and  Philadelphia? 

Answer.  I  was  then  the  general  agent  of  the  Post  Office  Depart- 
ment, having  the  general  superintendence  of  post  offices  and  mails 
throughout  the  Union. 

4th.  Were  you  in  1836  or  at  any  other  time,  and  at  what  time, 
acquainted  with  mail  routes  Nos.  951  and  952  from  Philadelphia  to 
New  York? 

Answer.  Yes,  sir. 
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5th.  By  what  contractor  and  in  what  manner  were  the  mails  trans- 
ported over  these  routes  from  January,  1836,  to  July,  1840,  inclusive? 

Answer.  I  think  that  Mr.  Gumming  was  the  contractor  for  these 
two  routes  during  that  time  ;  he  certainly  carried  the  mail  in  the 
winter  of  1835  and  1836.  The  books  of  the  department  will  tell  who 
the  contractor  was. 

6th.  Was  the  winter  of  1835  and  1836  mild,  or  extraordinary  for  it 
severity? 

Answer.  It  was  a  very  severe  winter,  indeed. 

7th.  Was  there  in  January,  1836,  an  unusual  snow  storm;  and  if  so, 
what  was  the  effect  of  said  storm  upon  the  roads  and  transportation 
of  the  mails  ? 

Answer.  It  was  a  very  heavy  snow  storm  indeed,  and  so  severe 
that  it  was  impossible  to  transport  the  mails  in  the  railroad  cars,  and 
that,  in  consequence,  the  contractor  was  obliged  to  buy  stock  and 
sleds  and  coaches,  and  whatever  was  necessary  to  transport  the  mails 
with  rapidity,  and  that  I,  as  the  agent  of  the  department,  encour- 
aged him  to  do  this,  and  assuring  him  that  the  department  would 
liberally  remunerate  him  for  his  extraordinary  exertions  and  the 
necessary  increased  expenses. 

8th.  In  consequence  of  the  state  of  the  roads  at  the  time,  were  the 
United  States  mails  delayed  in  the  time  of  their  arrival  at  New  York 
and  Philadelphia;  and  if  so,  how  long  were  they  delayed? 

Answer.  They  were  considerably  delayed,  two  and  three  days' 
mails,  back  mails,  arriving  at  the  same  time;  all  of  which  were,  of 
course,  carried  over  the  route  to  and  from  New  York  by  Colonel 
Gumming,  the  contractor,  to  the  exclusion  of  all  passengers. 

9th.  Was   there,  in  consequence  of  an  unprece  dented  storm  of 
snow,  an  unusually  large  collection  or  accumulation  of  mails  at  Phila- 
delphia and  New  York,  or  at  either  of  those  places,  in  January,  1836, 
or  at  any  other  or  what  time  ? 

Answer.  There  was  an  unusually  large  accumulation  of  the  mails 
at  both  points  in  January,  1836. 

10th.  Did  you  as  agent  of  the  Postmaster  General,  give  any  and 
W'hat  directions  to  A.  M.  Gumming  to  have  the  aforesaid  mails  for- 
warded by  extra  trains  or  carriages;  and  if  so,  what  were  these 
directions,  and  to  whom  and  where  were  they  given  ? 

Answer.  They  were  given  both  verbally  and  by  letter  from  the 
Philadelphia  post  oiBce  to  Golonel  Gumming.  In  a  letter  addressed 
to  Golonel  Gumming  on  the  25th  of  December,  1841,  while  I  was  yet 
the  agent  of  the  Post  OflSce  Department,  and  when  the  whole  of  the 
circumstances  were  still  fresh  upon  my  recollection — a  copy  of  which 
letter  was  annexed  to  the  interrogatories  in  the  hands  of  the  commis- 
sioner, and  which  is  marked  J.R.L.  No.  1 — ^will  be  found  a  full  and 
true  statement  as  I  then  believed  and  do  still  believe,  of  the  whole 
facts  of  the  case,  and  which  letter  I  desire  to  make  a  part  of  my 
testimony. 

11th.  Were  any  and  what  promises  of  remuneration  made  by  you 
to  the  contractor  for  the  extra  services  in  sending  forward  said  mails; 
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nnd  were  his  teams  sufficient  and  ample  for  the  transportation  of  his 
regular  mails  on  the  routes  above  mentioned  ? 

Answer.  I  have  answered  the  first  part  of  the  question  in  mj 
answer  to  the  10th  interrogatory;  his  teams  were  sufficient  and  ample 
for  the  transportation  of  the  regular  mails  on  the  routes  above  men- 
tioned; that  is  my  impression. 

12th.  Did  you  frequently  pass  over  the  routes  above  mentioned 
when  the  sleighs  of  A.  M.  Gumming  were  loaded  solely  with  mails? 

Answer.  I  did. 

13th.  Was  there  a  misunderstanding  between  Mr.  KendaU,  Post- 
master General  and  the  Jersey  Railroad  Company,  and  did  such  com- 
pany refuse  to  carry  the  mails  thus  accumulated  on  their  railroad  at 
any  price  ? 

Answer.  I  think  there  was  such  a  misunderstanding  at  the  time, 
and  that  the  company,  according  to  my  impression,  refused  to  carry 
the  mails. 

14th.  Did  you  as  agent  of  the  Post  Office  Department  direct  the 
said  A.  M.  Gumming  to  spare  no  expense  to  get  the  mails  through, 
and  state  to  him  that  the  department  would  certainly  compensate  him 
for  his  extraordinary  expenses  and  services  ? 

Answer.  I  did. 

15tb.  Was  the  Postmaster  General  made  acquainted  with  your 
coarse  in  forwarding  said  mails,  and  did  he  approve  or  disapprove 
of  your  conduct  and  directions  in  relation  thereto  ? 

Answer.  He  was  made  acquainted  at  the  time  with  all  I  did  in  the 
matter,  and  my  strong  impression  is  that  my  whole  course  met  with 
his  warm  and  cordial  approval. 

1 6th.  Was  the  extra  service  performed  with  fidelity  by  Golonel  A. 
M.  Gamming,  and  if  so,  at  what  expense  ? 

Answer.  The  extra  service  was  performed  with  fidelity  by  Golonel 
Gumming,  but  I  have  no  means  of  knowing  at  what  expense. 

17th.  What  was  the  value  of  the  extra  expenses  incurred  by  A.  M. 
Gamming,  in  sending  forward  the  large  accumulation  of  mails  to 
which  reference  has  already  been  made  ? 

Answer.  I  have  no  means  of  knowing;  I  know  he  added  largely  to 
his  stock  at  the  time,  and  that  he  must  have  added  greatly  to  his 
expenses. 

18th.  Did  you  on  December  25,  1841,  address  a  letter  in  regard  to 
said  extra  services  to  Golonel  A.  M.  Gumming,  and  if  so  is  the  paper 
herewith  presented  to  you  a  copy  of  such  letter  ? 

Answer.  I  did,  and  the  letter  hereunto  annexed  and  before  referred 
to  by  me,  I  believe  to  be  a  true  copy. 

19th.  When  did  the  new  arrangement  so  called,  for  carrying  the 
mails  on  routes  951  and  952  commence? 

Answer.  I  do  not  now  remember  when  the  arrangement  com- 
menced, but  the  books  of  the  department  will  show. 

20th.  Were  said  mails  carried  by  Golonel  Gumming  until  January  1, 
1837,  on  the  routes  above  mentioned,  and  was  the  service  performed 
with  the  approbation  of  yourself  and  the  postmaster  at  Philadelphia? 

Answer.  Tes;  my  impression  is  that  they  were,  and  with  the  ap- 
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probation  of  Colonel  Page,   the    postmaster  at   Philadelphia,  and 
myself. 

2lBt.  Did  Colonel  Cumming  transport  the  United  States  mails  on 
the  routes  above  mentioned  for  above  period  ? 

Answer.  I  believe  he  did,  as  he  was  the  contractor. 

22d.  What  was  the  contract  price  for  the  transportation  of  said 
mails  on  said  routes  from  December  3,  to  December  31,  1836;  and 
was  such  a  reasonable  compensation  for  said  service? 

Answer.  I  cannot  answer  this  question;  the  books  of  the  depart- 
ment will  show  that.  • 

23d.  Do  you  know  any  other  matter  or  thing  touching  the  matters 
in  question  that  may  tend  to  the  benefit  or  advantage  of  the  com- 
plainant; if  yea,  declare  fully,  and  at  large,  as  if  you  had  been  par- 
ticularly interrogated  thereto? 

Answer.  I  know  of  nothing  but  that  which  I  have  already  stated, 
except  that  Colonel  Cumming  should  have  been  paid  long  ago. 

GEORGE  PLITT. 

Sworn  and  subscribed  before  me  this  thirteenth  day  of  September, 
A.  D.  1856. 

JAMES  R.  LUDLOW, 

Commissioner. 


COUBT  OF  CLAIMS. 

Ai^XANDEB  M.  Cumming  vs.  The  United  States. 

June  24,  1856. 

Sir:  Please  to  take  notice  that  the  deposition  of  George  Plitt  will 
be  taken  upon  interrogatories  (a  copy  of  which  is  herewith  served 
upon  you)  before  and  by  James  R.  Ludlow,  esq.,  United  States  com- 
missioner, at  his  office  in  Philadelphia,  No.  30  South  Fifth  street,  on 
the  23d  day  of  July,  1856,  at  ten  o'clock  in  the  forenoon. 

Yours,  &c.. 

ALEXANDER  M.  CUMMING, 

Complainant. 
M.  Blair,  Esq.,  U.  S.  Commissioner,  Washington,  D.  C. 


J.  R.  L.  No.    1. 

New  York,  December  25,  1841. 

My  dear  rir:  Your  letter  of  yesterday' s  date,  calling  my  attention 
to  the  extra  service  performed  by  you  as  mail  contractor  on  the  route 
from  Philadelphia  to  New  York  during  the  extraordinary  winter  of 
1835-36,  has  this  moment  been  received.  I  can  only  state  to  you 
what  I  have  heretofore  stated  to  the  department  at  the  time,  and  re- 
peatedly since,  that  you  had  a  just  claim  for  important  and  extra  ser- 
vices rendered  to  the  department  during  the  unparalleled  snow  storm 
of  January,  1836;  and  I  had  supposed  that  it  had  long  since  been 
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dlowed  to  you.  I  remember  well  that  in  consequence  of  the  state  of 
the  roads  at  the  time  no  mails  arrived  at  either  Philadelphia  or  New 
York  from  the  south  or  east  for  two  or  three  days  at  a  time,  and  then 
doable  and  triple  mails  would  come  together.  To  get  these  on  with- 
out delay  I  directed  you  to  hire  extra  conveyances  and  teams  io  run 
between  the  two  cities  while  the  difficulty  lasted,  and  that  you  would 
be  remunerated  by  the  department  for  tbis  extra  service.  I  know, 
too,  that  I  frequently  passed  over  the  road  upon  your  sleighs  which 
were  loaded  solely  with  the  mails,  and  in  repeated  letters  to  Mr.  Ken- 
dall, the  Postmaster  General,  1  recommended  your  zeal,  activity,  and 
extraordinary  exertions  to  have  the  entire  mails  carried  through. 
Mr,  Kendall  was  highly  gratified  with  the  proof  you  gave  of  your 
desire  to  serve  the  department,  and  the  more  so  because  the  Jersey 
Railroad  Company  had  had  a  misunderstanding  or  difficulty  with  him 
and  they  refused  positively  to  carry  the  mails  thus  enumerated  upon 
any  terms.  Both  Colonel  Page  and  myself  called  upon  the  company 
urging  them  for  the  sake  of  the  great  good  they  would  confer  upon 
the  people  of  Philadelphia  and  New  York  to  at  least  carry  a  part  of 
the  mails,  but  without  success.  It  was  in  this  dilemma  that  I  wrote 
to  you  to  spare  no  expense  in  order  to  get  the  whole  mail  through, 
and  that  the  department  would  certainly  compensate  you.  Mr.  Ken- 
dall approved  of  my  course  in  the  premises.  That  you  performed  the 
extra  service  with  fidelity  and  at  great  expense  to  yourself  is  well 
known  to  Colonel  Page,  then  postmaster  of  Philadelphia,  and  myself. 
And  the  newspapers  of  the  day  in  both  cities  had  frequent  commend- 
atory notices  of  your  exertions,  as  well  as  of  the  officers  of  the  de- 
partment. 

You  are  at  liberty  to  use  this  letter  if  you  think  it  will  assist  you 
in  obtaining  your  claim. 

I  am,  respectfully,  your  obedient  servant, 

GEORGE  PLITT, 
Agent  Post  Office  Departmevvt. 

A.  M.  CuiooKG,  Esq., 

Princeton^  New  Jermf, 


COURT  OF  CLAIMS. 

Alexander  M.  CuMMixa  vs.  The  UNrrEo  States. 

Interrogatories  to  be  administered  to  George  Plitt,  esq.,  of  Phila- 
delphia, Pennsylvania,  as  witness  produced  by  complainant: 

Ist.  What  is  your  name,  age,  and  occupation,  and  where  do  ypu 
reside  ? 

2d.  Are  you  acquainted  with  complainant;  and  if  so,  how  long  and 
where  have  vou  known  him  ? 

3d.  Were  you  in  1836,  or  any  other  time,  and  what  time,  agent  of 
the  General  Post  Office  Department  for  forwarding  the  United  States 
mails  between  the  cities  of  New  York  and  PhUadelphia  ? 
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4th.  Were  you  in  1836,  or  at  any  other  time,  and  what  time,  ac- 
quainted with  mail  routes  Nos.  951  and  952  from  Philadelphia  to  New 
York? 

5th.  By  what  contractor  and  in  what  manner  were  the  mails  trans- 
ported over  those  routes  from  January,  1836,  to  July,  1840,  inclusive? 

6th,  Was  the  winter  of  1835  and  '36  mild,  or  extraordinary  for  its 
severity  ? 

7th.  Was  there  in  January,  1836,  an  unusual  snow  storm,  and  if 
so,  what  was  the  effect  of  said  storm  upon  the  roads  and  transporta- 
tion of  the  mails  ? 

8th.  In  consequence  of  the  state  of  the  roads  at  the  time,  were  the 
United  States  mails  delayed  in  the  time  of  their  arrival  at  New  York 
and  Philadelphia,  and  if  so,  how  long  were  they  delayed  ? 

9th.  Were  there,  in  consequence  of  an  unprecedented  storm  of 
snow,  an  unusually  large  collection  or  acciuuulation  of  mails  at  Phila- 
delphia and  New  York,  or  at  either  of  those  places  in  January,  1836, 
or  at  any  other  or  what  time  ? 

10th.  Did  you  as  agent  of  the  Postmaster  General,  give  any  and 
what  directions  to  Colonel  Gumming  to  have  the  aforesaid  mails  for- 
warded by  extra  trains  or  carriages,  and  if  so,  what  were  these  direc- 
tions, and  to  whom  and  when  were  they  given  ? 

11th.  Were  any  and  what  promises  of  remuneration  made  by  you 
to  the  contractor  for  the  extra  services  in  sending  forward  said  mails, 
and  were  his  trains  sufficient  and  ample  for  the  transportation  of  his 
regular  mails  on  the  routes  above  mentioned  ? 

12th.  Did  you  frequently  pass  over  the  routes  above  mentioned 
when  the  sleighs  of  Golonel  Gumming  were  loaded  solely  with  mails? 

13th.  Was  there  a  misunderstanding  between  Mr.  Kendall,  Post- 
master General,  and  the  Jersey  R&ilroad  Gompany,  and  did  such 
company  refuse  to  carry  the  mails  thus  accumulated  on  their  railroad 
at  any  price  ? 

14th.  Did  you  as  agent  of  the  Post  Office  Department,  direct  the 
said  A.  M.  Gumming  to  spare  no  expense  to  get  the  mails  through, 
and  state  to  him  that  the  department  would  certainly  compensate  him 
for  his  extraordinary  expense  and  services  ? 

15th.  Was  the  Postmaster  General  made  acquainted  with  your 
course  in  forwarding  said  mails,  and  did  he  approve  or  disapprove  of 
your  conduct  and  directions  in  relation  thereto? 

16th.  Was  the  extra  service  performed  with  fidelity  by  Golonel  A. 
M.  Gumming,  and  if  so,  at  what  expense  ? 

17th.  What  was  the  value  of  the  extra  expenses  incurred  by  A.  M. 
Gumming  in  sending  forward  the  large  accumulation  of  mails  to  which 
reference  has  already  been  made  ? 

18th.  Did  you  on  December  25,  1841,  address  a  letter  in  regard  to 
said  extra  services  to  Golonel  A.  M.  Gumming,  and  if  so,  is  the  paper 
herewith  presented  to  you  a  copy  of  such  letter  ? 

19th.  When  did  the  new  arrangement,  so  called,  for  carrying  the 
mails  on  routes  951  and  952  commence  ? 

20th.  Were  said  mails  carried  by  Golonel  Gumming  until  January 
1,  1837,  on  the  routes  above  mentioned,  and  was  the  service  per- 
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formed  with  the  approbation  of  yourself  and  the  postmaster  at  Phila- 
delphia ? 

21  St.  Did  Colonel  Camming  transport  the  United  States  mails  on 
the  routes  above  mentioned  for  above  period  ? 

22d.  What  was  the  contract  price  for  the  transportation  of  said 
mails  on  said  routes  from  December  3,  to  December  31,  1836,  and 
i>vaB  such  a  reasonable  compensation  for  said  service  ? 

23d.  Do  you  know  any  other  matter  or  thing  touching  the  matters 
in  question  that  may  tend  to  the  benefit  or  advantage  of  the  complain- 
ant ;  if  yea,  declare  fully  and  at  large  as  if  you  had  been  particularly 
interrogated  thereto  ? 

J.  D.  WOODWARD, 

Attorney  for  pUmUiff. 

[Ecdoraement  by  the  United  States  Solicitor.] 

**I  have  no  interrogatories. 

**M.  BLAIR,  Sdidtar  United  States:' 

Office  of  Chief  Clerk  Court  of  Claims, 

WashingUm^  August  7,  1856. 

I  hereby  certify  that  the  foregoing  are  true  copies  of  the  original 
notice,  interrogatories,  and  exhibit  thereto  prefixed,  filed  in  this 
office  in  the  case  of  Alexander  M.  Cumming  va.  The  tlnited  States  ; 
and  that  the  same  were  duly  served  on  the  Solicitor  of  the  United 
States,  within  the  proper  time  required  by  the  rules  of  the  Court, 
and  that  the  copy  of  the  Solicitor's  endorsement  thereon  is  also  true. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
J  -|  seal  of  said  Court  at  Washington,   on  the  day  and  year  last 

^   '    '  ^  above  written. 

SAM'L  H.  HUNTINGTON. 

Chi^  Clerk  Court  of  Claims. 


No.  3. 

court  of  claims. 

Alexander  Cuhming  vs.  The  Unftbd  States. 

^  June  24,  1856. 

Sib:  Please  to  take  notice  that  the  deposition  of  Peter  R.  Stelle 
will  be  taken  upon  interrogatories  (a  copy  of  which  is  herewith  served 
upon  you)  before  Aaron  Ogden,  esq.,  as  commissioner,  at  his  office  in 
the  city  of  New  York.  No.  52  Trinity  Buildings,  Broadway,  on  the 
25th  day  of  July,  1856,  at  10  o'clock  in  the  forenoon. 
Yours,  4c., 

ALEX.  M.  CUMMING, 

M.  Blaib, 

TJniieA  States  Solicitor ,  Washington,  D.  C. 
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To  the  first  qnestiou  be  says :  My  name  is  Peter  R.  Stelle.  I  am 
forty -nine  years  of  age.  I  am  a  hotel-keeper.  I  reside  in  the  city  of 
New  York.  I  have  resided  in  the  city  of  New  York  the  last  twelve 
years.  I  have  no  interest,  direct  or  indirect,  in  the  claim  which  is 
the  subject  of  inquiry.  I  am  in  no  way  related  to  Alexander  M. 
Gumming,  the  claimant. 

Second  question.  Are  you  acquainted  with  the  complainant,  and  if 
so,  how  long  and  where  have  you  known  him? 

To  the  second  question  he  says:  I  have  been  acquainted  with  Mr. 
Gumming  more  than  twenty  years.  I  have  been  acquainted  with  Mr. 
Gumming  twenty-two  years.     I  knew  him  in  New  Jersey. 

Third  question.  Were  you  in  1836  and  at  any  other  time  and  what 
time,  acquainted  with  mail  routes  No.  951  and  952,  from  Philadelphia 
to  New  York? 

To  the  third  question  he  says:  I  was  acquainted  with  those  routes 
from  1836  to  1839.     I  was  Mr.  Gumming' s  agent  during  that  time. 

Fourth  question.  By  what  contractor  and  in  what  manner  were  the 
United  States  mails  transported  on  those  routes  from  January.  1836, 
to  July,  1840,  inclusive? 

To  the  fourth  question  he  says :  They  were  transported  by  Alex- 
ander M.  Gumming,  as  contractor,  in  four-horse  coaches  and  four- 
horse  wagons  during  that  time,  from  Philadelphia  to  New  Brunswick, 
and  in  cars  from  New  Brunswick  to  New  York. 

Fifth  question.  How  many  teams  of  horses,  coaches,  and  wagons 
were  employed  in  the  transportation  of  the  mail  on  the  routes  respec- 
tively during  the  term  aforesaid  ? 

To  the  fifth  question  he  says:  On  line  No.  951,  eight  teams,  two 
coaches,  and  two  wagons;  on  line  No.  952,  eight  teams,  two  coaches, 
and  two  wagons.  In  addition  to  the  above,  there  were  always  kept 
four  additional  extra  teams  for  the  two  lines,  and  four  extra  coaches 
or  wagons. 

Sixth  question.  What  was  the  cost  and  value  of  the  teams,  coaches, 
and  harnesses  employed  on  these  routes  by  complainant,  if  any  were 
employed  by  him? 

To  the  sixth  question  he  says:  The  cost  and  value  of  the  whole 
stock  of  teams,  coaches,  and  harnesses  employed  by  complainant  on 
these  routes  was  between  twelve  and  thirteen  thousand  dollars. 

Seventh  question.  Was  the  mail  carried  on  said  lines  or  routes,  or 
either  of  them,  by  night  or  day  or  both;  and  were  there  any  other 
night  or  Sunday  lines  than  those  run  by  complainant  on  the  routes 
above  mentioned  ? 

To  the  seventh  question  he  says:  There  was  one  day  line  and  one 
night  line.  There  was  no  other  Sunday  or  night  line  than  those  run 
by  complainant  on  the  routes. 

Eighth  question.  After  such  teams,  horses,  harnesses,  carriages, 
wagons,  &c.,  had  been  purchased  and  put  on  said  routes  vnder  an 
expectation  of  having  them  employed  thereon  for  four  years,  would 
the  contractor  sufier  any  and  what  loss  upon  said  property,  by  having 
an  end  put  to  his  contract? 

To  the  eighth  question  he  says:  I  should  think,  in  such  a  case,  the 
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contractor  would  suffer  a  loss  of  about  four  thousand  dollars  on  each 
of  the  two  lines. 

^inth  question.  What  was  the  average  number  of  passengers  which 
passed  daily  over  th^se  routes  each  day,  and  what  was  the  price  and 
value  of  transporting  said  passengers? 

To  the  ninth  question  he  says:  I  should  think  the  average  number 
which  passed  each  way  daily  over  each  line  was  six.  The  price  of 
transporting  passengers  from  New  York  to  Philadelphia  was  four 
dollars. 

Tenth  question.  What  was  the  value  of  the  daily,  weekly,  and 
monthly  income  of  these  routes  respectively  to  the  contractor,  for  the 
transportation  of  the  mail  and  passengers  ? 

To  the  tenth  question  he  says:  The  daily  income  was  about  one 
hundred  and  twenty  dollars;  the  monthly  income,  about  three  thousand 
six  hundred.  The  weekly  income  was  about  eight  hundred  and  forty 
dollars. 

Eleventh  question.  What  was  the  daily,  weekly,  and  monthly  ex- 
pense to  the  contractor  for  the  transportation  of  mails  and  passengers 
on  such  routes  ? 

To  the  eleventh  question  he  says:  I  should  think  the  daily  expense 
on  each  line  was  thirty -five  dollars;  the  weekly  expense  two  hundred 
and  forty-five  dollars;  the  monthly  expense  one  thousand  and  fifty 
dollars  for  each  line. 

Twelfth  question.  What  was  the  daily,  weekly,  and  monthly  profits 
of  the  contractor  for  carrying  the  mails  on  the  routes  above  mentioned, 
during  the  years  1836  and  1837,  upon  the  supposition  that  the  con- 
tract price  for  carrying  said  mails  was  $13,125  on  route  No.  951,  and 
$9,990  on  route  No.  952,  per  annum? 

To  the  twelfth  question  he  says:  Upon  such  a  supposition  the 
daily  profits  would  be  sixty-five  dollars;  the  weekly  profits  four  hun- 
dred and  fifty-five,  and  the  monthly  profits  nineteen  hundred  and  fifty 
dollars  on  Nos.  951  and  952,  for  mails  and  passengers;  I  mean  by  the 
above  both  mail  pay  and  passenger  money. 

Thirteenth  question.  Was  stage  property  thrown  out  of  employ  in 
the  winter  of  1836-37,  less  valuable  than  any  other  season  of  the 
year?    If  so,  state  the  reasons  why  it  was  less  valuable? 

To  the  thirteenth  question  he  says :  It  was  less  valuable.  It  was 
more  expensive  keeping  the  horses  in  winter  than  any  other  season 
of  the  year,  and  there  was  no  employment  for  such  property. 

Fourteenth  question.     How  long  was  the  contractor  engaged  in  or- 
ganizing and  perfecting  his  lines  of  stages  on  the  routes  aforesaid, 
before  they  were  broken  up  ? 
To  the  fourteenth  question  he  says :  He  was  so  engaged  one  year. 
Fifteenth  question.  Were  the  arrangements  of  the  contractor  on 
those  routes  equal  to  the  service  required  for  four  years,  from  January 
1,1856? 
To  the  fifteenth  question  he  says:  They  were  fully  so. 
Sixteenth  question.  Do  you  know,  or  have  you  heard  any  other 
inatter  or  thing  relative  to  the  claims  of  the  complainant  against  the 
United  States  for  damages,  in  consequence  of  the  annulling  of  his 
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contract  by  the  Postmaster  General,  for  carrying  the  United  States 
mails  on  route  Nos.  951  and  952,  or  for  extra  services  performed,  or 
expenses  incurred  by  him  on  those  routes,  or  either  of  them,  which 
will  tend  to  the  benefit  or  advantage  of  the  complainant  ?  And  if  so 
state  the  same  as  if  particularly  interrogated  thereto  ? 

To  the  sixteenth  question  he  says:  I  recollect  from  conversations 
with  Mr.  Gumming,  and  from  his  correspondence  with  the  deparment 
that  his  pay  for  carrying  the  mail  on  No.  951  was  stopped  some  three 
weeks  before  the  schedule  for  the  new  service  was  received,  while  he 
carried  the  mail  up  to  the  1st  of  January,  1837.  [  know  also  that  he 
was  at  great  expense  in  carrying  extra  mails  during  and  after  a  violent 
snow  storm  in  1836,  which  he  was  advited  to  do  by  the  officers  of  the 
department,  and  which  was  necessary  to  get  the  whole  mail  through 
during  the  prevalence  of  the  storm. 

PETER  R.  STELLE. 

The  above  examination  was  taken  and  reduced  to  writing,  and  by 
the  witness  subscribed  and  sworn  to  this  twenty-eighth  day  of  August, 
eighteen  hundred  and  fifty-six,  before  me, 

AARON  OGDEN, 

Commissioner, 


CODBT  OF  CLAIMS. 

Oommisnoner' 8  return. 

Alexander  M.  Gumming  vs.  The  United  States. 

State  op  New  York,  County  of  New  York,  ss. 

On  this  twenty-eighth  day  of  August,  A.  D.  1856,  personally  came 
Peter  R.  Stelle,  the  witness  within  named,  and,  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  written  deposition  were  written 
down  by  the  commissioner,  and  then  proposed  by  him  to  the  witness; 
and  the  anwers  thereto  were  written  down  by  the  commissioner  in 
the  presence  of  the  witness,  who  then  subscribed  the  deposition  in 
the  presence  of  the  commissioner. 

The  deposition  of  Peter  R.  Stelle,  taken  at  the  request  of  Alexander 
M.  Gumming,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Gourt  of  Claims  in  the  name  of 
Alexander  M.  Gumming.  The  adverse  party  was  notified,  did  not 
attend,  and  did  not  object. 

AARON  OGDEN, 

Commissioner. 
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No.  4. 

COUBT  OF  CLAIMS. 

Parttctdara  of  petitioner's  daim. 
Alexander  M.  Gumming  vs.  The  United  States. 

I. 

The  Uuited  States  to  Alexander  M.  Cumming^  Dr. 

1836  For  carrying  the  United  States  mail  on  route  No. 
951,  from  New  York  to  Philadelphia  in  post 
coaeheft,  from  December  7,  1836,  to  January  1, 

1837,  24  days,   at  the  contract  price  $2,625  per 

quarter,  by  order  of  the  Postmaster  General  •  •  •        $700  09 
Interest  on  the  al>ove  services  rendered  under 
act  of  June  3,  1784,   from  January  1,  1837,  to 
time  of  payment  at  6  per  cent. 

II. 

1836.  Por  furnishing  extra  teams  and  transporting  a  large 

amount  of  mail  matter  which  had  accumulated 
during  a  great  snow  storm  on  said  rout^,  includ- 
ing his  extraordinary  expenses,  by  order  of  the 

Postmaster  General  or  his  agent '. .  .  •         827  71 

Por  interest  on  the  above  from  February  1,  1836, 
to  time  of  payment  at  6  per  cent. 

III. 

1837.  For  the  maximum  pay  for  services  in  transporting 
Jan.  1,      the  United  States  mail  on  route  No.  952,  from 

January  1,  1837,  to  July  1,  1840,  3^  years,  at 
$9,990  per  annum,  deducting  therefrom  the  amount 
received,  $8,991,  balance  due  being  10 percent., 

retained  by  the  Postmaster  General 3,496  50 

Interest  on  the  above  from  each  quarter  day  after 
January  1,  1837,  as  it  accrued  to  the  time  of  pay- 
ment at  6  per  cent. 

IV. 

For  losses  and  damages  in  consequence  of  the  viola- 
tion by  the  Postmaster  General  of  a  contract 
awarded  to  petitioner  for  carrying  the  United 
States  mail  on  route  No.  951,  from  New  York  to 
Philadelphia,   from  January  1,  1837,  to  July  7, 

1838,  18  months  and  7  days,  as  shown  by  three 
witnesses.  Avera«:e  of  their  estimate  of  net 
profits,  as  appears  from  answers  to  interrogatory 

No.  12,  $233  per  week,  79  weeks 18,407  00 

Bep.  C.  C.  180 4 
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For  like  damages  Hiietained  by  contractor  from 
July  7,  1838,  to  January  1,  1840,  when  his  mail 
contract  ended;  77  weeks,  3  days,  at  $233  per 
week $18,040  8& 

The  contract  pay  after  deducting  20  per  cent,  on 
route  No.  951,  was  $10,500  per  annum,  for  three 
years,  $31,500. 

For  depreciation  of  contractor's  property  on  route 
No.  951,  in  consequence  of  the  annulling  of  his 
contract  by  the  Postmaster  General.  See  answers 
of  Messrs.  Joline,  Cunningham,  and  Stelle,  to  in- 
terrogator)- No.  8 3,000  00 

Deduct  one  month's  extra  pay,  which  petitioner 
received  December,  1836,  $875. 


COUBT  OF  CLAIMS. 

Brief, 

Alexander  M.  Gumming  vs.  The  United  States. 

I.  'From  the  evidence  in  the  case  it  appears  tliat  the  petitioner  was 
a  contractor  for  carrying  the  United  States  mails  on  route  No.  951  and 
952,  between  New  York  and  Philadelphia,  by  virtue  of  two  con- 
tracts dated  October  27,  1835.  His  bids  were  $13,125  for  route  No. 
951,  and  $9,990  for  route  No.  962,  with  20  per  cent,  off  on  No.  951 
in  case  No.  952  should  be  awarded  to  him,  and  10  per  cent,  from  the 
sum  contained  in  that  for  No.  952,  should  he  obtain  the  contract  for 
No.  951.  Both  contracts  were  awarded  to  him.  These  contracts 
were  to  commence  on  the  Ist  day  of  January,  1836,  and  to  continue 
in  force  four  years  from  that  time.  They  contain  the  usual  printed 
clause,  authorizing  the  Postmaster  General  to  terminate  them  on 
forwarding  six  months'  notice  of  his  intention  so  to  do.  They  also 
contain  a  written  clause  to  the  effect  that,  **That  in  case  any  ar- 
rangement shall  hereafter  be  made  under  the  authority  of  Congress^ 
to  carry  the  mails  for  the  whole  or  any  part  of  the  route  on  railroads, 
then  this  contract  shall  be  annulled.  *'  The  letter  of  acceptance  of 
the  petitioner's  proposals,  addressed  to  him  by  the  Postmaster 
General,  and  which  forms  a  part  of  the  contract,  is  as  follows: 

Post  Office  Department,  Northern  Division, 

December  8,  1835. 

Sir:  The  Postmaster  General  has  accepted  your  proposal  for 
transporting  the  mail  on  route  No.  951,  at  $13,125,  with  a  deduction 
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of  20  per  cent. ;  and  on  condition  that  in  case  any  arrangement  shall 
hereafter  be  made  under  the  authority  of  Congress,  to  carry  the 
mail  for  the  whole  or  any  part  of  the  route  on  railroad,  then  your 
contract  to  be  annulled,  or  there  shall  be  a  pro  rata  reduction,  as  the 
case  may  be.  And  he  has  also  accepted  your  proposal  for  route  No. 
952,  at  $9,990  per  annum,  with  a  deduction  of  10  per  cent.,  and 
under  the  same  conditions  as  No.  951;  to  be  run  by  Princeton, 
Brunswick,  Newark,  &c.  Contracts  and  bonds  will  be  forwarded 
for  your  execution. 

S.  R.  HOBBIE, 
First  Assistant  Postmaster  Oeneral. 
Alexander  M.  Gumming, 

Netvark,  New  Jersey. 

Under  these  contracts  the  petitioner  transported  the  mails  on  the 
routes  designated,  and  was  entitled  to  the  price  agreed  upon  for  the 
service  required.  On  the  6th  of  December,  1836,  a  letter  was  ad- 
dressed by  Mr.  Dyer,  for  the  Postmaster  General,  to  the  petitioner, 
informing  him  that  his  contract  for  No.  951  was  annulled,  an  agree- 
ment having  been  made  with  the  Camden  and  Amboy  railroad  to 
transport  the  great  mail  between  New  York  and  Philadelphia,  and 
an  arrangement  made  with  petitioner  for  an  improvement  on  No. 
952,  to  supply  certain  offices  that  depended  on  No.  951.  The  pay 
on  that  route  was  stopped  December  7,  1836,  but  the  schedule  for 
the  new  arrangement  bears  date  December  27,  1836,  and  was  not 
received  by  petitioner  until  the  30th  of  said  month,  up  to  which 
time  he  continued  to  transport  the  mail;  and  the  postmasters  of 
Newark  and  New  Brunswick  state  that  they  received  two  mails  a  day 
from  Philadelphia  until  the  Ist  of  January,  1837,  and  after  that  one 
mail  a  dav. 

On  the  14th  of  November,  1836,  the  Assistant  Postmaster  General, 
in  a  postscript  to  a  letter  to  petitioner,  says:  **  Continue  to  carry 
the  mails  on  route  No.  951  and  No.  952  until  otherwise  ordered. 

S.  B.  M. 

From  a  letter  of  Colonel  Page,  postmaster  of  Philadelphia,  and 
the  register  of  the  arrivals  and  departures  of  the  mails  kept  at  the 
post  office  in  Philadelphia,  now  in  the  office  of  the  Auditor  for  the 
Post  Office  Department,  it  appears  that  the  mails  were  regularly  de- 
livered to  and  carried  by  the  petitioner,  on  said  route,  until  31st 
December,  1836.  The  letter  of  C.  Dyer  was  not  an  order  to  dis- 
continue the  service,  nor  was  it  so  considered  by  the  contractor  or 
postmasters;  and  even  if  the  Postmaster  General  intended  to  have 
discontinued  the  route,  such  order  was  not  transmitted  to  the  post- 
masters of  New  York  and  Philadelphia,  nor  were  any  new  schedules 
furnished  to  them  or  the  contractor  (the  only  orders  by  which  the 
contractor  and  postmasters  are  governed)  until  the  time  mentioned, 
but  the  postmasters  continued  to  place  the  mails  in  charge  of  the 
contractor,  and  requested  him  to  carry  them  until  the  schedule  was 
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received.  Had  the  petitioner  discontinued  the  service  on  route  No. 
951  on  7th  of  December,  1836,  (the  new  schedules  on  No.  952  not 
having  been  made,)  the  whole  line  would  have  been  deranged,  and 
the  service  have  suffered.  The  new  schedule,  t.  e.  the  new  order, 
was  received  by  the  postmasters  and  contractor  on  the  30th  of  De- 
cember, and  he  stopped  on  the  next  day,  being  the  end  of  the 
month,  quarter,  and  year.  This  new  schedule  changed  route  No. 
951  over  to  the  Camden  and  Amboy  railroad,  and  also  changed  the 
hour  of  No.  952  from  6  a.  m.  to  9  p.  m.,  commencing  on  the  Ist  of 
January,  1837.  The  omission  of  the  Postmaster  General  to  furnish 
the  new  schedules  justified  the  contractor  in  carrying  the  mail  until 
the  end  of  the  year;  and  the  fact  that  he  did  perform  the  service  at 
the  request  of  the  postmasters,  and  under  the  order  of  the  Assistant 
Postmaster  General,  *'To  continue  carrying  the  mail  until  otherwise 
ordered,''  shows  that  even  if  the  Postmaster  General  had  the  right 
to,  and  did  put  an  end  to  the  original  contract,  his  directions  above 
referred  to,  operated  as  a  new,  or  enlargement  of  the  old  contract, 
until  the  schedules  were  furnished.  Besides,  a  register  of  the  de- 
livery of  the  mails  to  the  petitioner  was  daily  forwarded  to  the 
department,  from  which  it  may  be  inferred  that  the  Postmaster 
General  had  knowledge  of  and  gave  his  assent  to  the  service. 

For  this  service,  performed  for  the  United  States  by  the  peti- 
tioner in  good  faith,  he  is  fairly  entitled  to  a  reasonable  compensa- 
tion, which  may  be  considered  the  price  agreed  upon  by  the  parties 
in  the  original  contract.  If  the  Postmaster  General  could  control  or 
dispense  with  the  service  by  allowing  one  month's  extra  pay,  it  does 
not  follow  that  if  the  service  was  continued  he  could  employ  another 
person  to  perform  it. 

The  petitioner  is  also  entitled  to  interest  on  the  24  days'  service 
from  January  1,  1837,  under  the  act  of  June  3,  1784,  which  pro- 
vides: **That  an  interest  of  6  per  cent,  per  annum  shall  be  paid  to 
all  the  creditors  of  the  United  States  for  supplies  furnished,  or  ser- 
vices done  from  the  time  that  payment  became  due. 

II.  The  petitioner,  at  the  time  of  the  great  fall  of  snow  in  1836  which 
blocked  up  the  roads,  and  stopped  the  mails  in  all  the  Middle  States, 
performed  a  large  amount  of  labor,  at  a  heavy  expense,  in  clearing 
the  snow,  and  opening  the  roads,  which  were  impassable,  and  furnishing 
extra  teams,  and  transporting  a  large  amount  of  mail  matter  which 
had  accumulated  south  of  Philadelphia  and  east  of  New  York, 
which  extra  labor  was  performed  at  the  request  of  Mr.  Page,  Post- 
master at  Philadelphia,  and  by  the  express  direction  of  George  Plitt, 
special  agent  of  the  Post  OflSce  Department,  under  strong  assurances 
that  petitioner  should  be  remunerated  for  his  extraordinary  services 
and  expenses.  In  the  performance  of  this  extra  labor  the  petitioner 
expended  several  hundred  dollars,  for  which  proper  vouchers  were 
furnished  the  Post  Office  Department,  but  which  vouchers  were  sup- 
posed to  have  been  destroyed  by  the  burning  of  the  Post  Office  build- 
ing in  1836,  in  consequence  of  which,  Postmaster  General  Niles  de- 
cided that  petitioner's  claim  could  not  be  allowed,  for  want  of  suffi- 


ALEXANDER   M.   GUMMING.  53 

cient  vouchers.  The  petitioner  afterwards  procured  duplicate  vouch- 
ers for  nearly  the  whole  claim,  one  or  two  small  items  excepted, 
w^liich  in  consequence  of  death  or  removal  of  the  parties  could  not 
be  obtained.  When  these  duplicate  vouchers  were  brought  to  the 
Post  Office  Department,  in  place  of  those  supposed  lost  by  the  fire 
but  which  were  afterwards  found,  a  new  Postmaster  General  was 
then  in  office,  who  objected  to  opening  and  examining  the  case,  be- 
cause he  had  adopted  a  rule  prohibiting  a  case  once  decided  from 
being  re-opened  without  authority  of  Congress.  The  action  of  the 
officers  of  the  Treasury  Department  in  regard  to  charges  Nos.  1  and 
2,  does  not  affect  the  law  of  the  case,  nor  the  rights  of  the  parties. 
Devereaux's  Reports,  pages  80  and  81,  No.  296,  298.  This  extraor- 
dinary service,  rendered  necessary  by  the  act  of  God,  was  not  provi- 
ded for  in  the  contract,  nor  its  necessity  foreseen.  Interest  upon 
the  item  in  question  is  due  to  the  petitioner,  under  the  act  of  June  3, 
1784  before  cited,  and  upon  every  principle  of  justice.  These  charges 
were  presented  to  Congress,  and  allowed  by  the  committee  to  whom 
the  subject  was  referred,  (see  Senate  Report  No.  28,  2d  Session  2Bth 
Congress)  but  the  joint  resolution,  passed  in  pursuance  of  said  re- 
port, proved  valueless  to  the  petitioner  inasmuch  as  the  accounting 
officers  declined  to  act  or  make  any  allowance  under  it. 

The  following  is  a  copy  : 

Joiid  Besolution  authorizing  and  directing  the  examination  and  set- 
tlement of  the  claims  of  Alexander  M.  Gumming.  Resolved  by  the 
Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  Auditor  of  the  Treasury  for  the 
Post  Office  Department  be  directed  to  examine  and  audit  the  claims 
of  Alexander  M.  Gumming  of  New  Jersey,  late  mail  contractor,  on 
routes  nine  hundred  and  fifty-one  and  nine  hundred  and  fifty-two, 
between  the  cities  of  Philadelphia  and  New  York,  between  the 
years  eighteen  hundred  and  thirty-five,  and  eighteen  hundred 
and  thirty-nine,  and  it  shall  be  the  duty  of  the  Postmaster  General 
to  pay  him  the  balance  [if  any]  that  may  be  justly  and  legally  due  him 
under  the  contracts  and  orders  from  the  department  and  its  agents 
out  of  the  current  appropriation  for  mail  transportation.  January 
30,  1846.     H.  R.  1st  Session  29th  Cong. 

Although  this  resolution  would  justify  an  allowance  of  petitioner's 
claims,  yet  the  construction  placed  upon  the  contract,  acts  and  orders 
of  the  P.  M.  General  by  the  Auditor  in  his  department  has  rendered 
the  resolution  of  no  practical  value. 

III.  The  claims  for  the  maximum  pay  for  services  in  transporting  the 
U.  S.  Mail,  on  route  No.  952,  is  predicated  on  the  proposals  of  petition- 
er, their  acceptance,  and  the  contracts  which  followed.  The  fair  in- 
terpretation of  the  whole  is  that  the  deduction  of  ten  per  cent  was 
not  to  be  made,  unless  the  petitioner  had  the  benefit  and  advantages 
of  both  routes  for  the  whole  period.  When  the  Postmaster  General 
discontinued  No.  951,  the  petitioner's  right  to  maximum  pay  remain- 
ed, and  he  was  entitled  to  the  ten  per  cent  under  the  contract,  or  by 
way  of  damages  for  the  violation  of  the   other  by  the  Postmaster 
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General.  The  petitioner  states  his  own  and  other  bids  for  routes 
No.  951  and  952  Philadelphia  and  New  York,  as  follows  : 

No.  961.  No.  952. 

A.  M.  Gumming,            $13,125  A.  M.  Gumming,  $9,990 

Morris  Buckman,              17,000  M.  Buckman  7,000 

Camden  &  Amboy  R.  R.    26, 000  G.  &  A.  Railroad,  12, 000 

Phila.  A  Trenton  R.  R.    24,000  Phil.  &  Trenton  R.  R.  9,000 

That  his  contract  was  four  years  with  the  privilege  of  the  Depart- 
ment to  continue  it  for  6  months  longer,  so  as  to  make  the  year  com- 
mence in  July  instead  of  January,  which  was  done,  and  he  run  that 
mail  four  and  a  half  years  or  until  July  1840.  That  the  Government 
saved  $13,500  per  annum  for  three  and  a  half  years,  or  $47,250  by 
violating  the  contract,  and  effecting  his  ruin. 

IV.  The  claims  for  losses  and  damages  sustained  by  the  petitioner  in 
consequence  of  a  violation  of  the  contract  for  carrying  the  United 
States  mail  from  New  York  to  Philadelphia,  rests  upon  a  plain  and 
common  sense  interpretation  of  the  agreement  between  the  parties, 
which  was  that  petitioner  should  carry  the  mails  on  the  route  indica- 
ted, and  be  entitled  for  such  service  to  the  price  stipulated,  for  four 
years  **unle8s  Congress  should  sooner  determine  to  have  the  mails 
carried  on  railroads.''  The  language  used  by  the  Postmaster  Gene- 
ral in  his  letter  accepting  the  bids,  and  the  written  portion  of  the 
printed  contract,  show  clearly  that  such  was  the  "meaning  and  in- 
tention'' of  the  parties.  Acting  under  this  belief  the  petitioner 
made  the  necessary  investment  of  capital  for  a  faithful  performance 
of  the  contract  on  his  part.  Prom  the  depositions  of  Messrs.  Joline, 
Gunningham  and  Stelle  in  answers  to  the  5th  and  6th  interrogatories 
it  appears  that  8  four-horse  teams,  2  coaches  and  2  wagons  were 
placed  on  each  route,  making  for  both  lines  16  teams,  4  coaches  and 
4  wagons,  besides  extra  wagons  at  a  cost  of  $12,466.  The  petitioner 
also  insists  that  the  Postmaster  General  had  no  right  to  put  an  end 
to  the  contract  until  Gongress  should  authorise  the  mail  to  be  carried 
on  railroads,  and  until  service  of  the  stipulated  notice.  The  peti- 
tioner is  therefore  not  only  entitled  to  his  pay  for  the  time  he  actu- 
ally carried  the  mail,  but  for  the  whole  period  covered  by  his  con- 
tract, or  the  damages  which  he  sustained  by  the  action  of  the  Post- 
master General  in  this  regard.  The  act  of  July  7,  1838  conferred  au- 
thority on  the  Postmaster  General  to  put  an  end  to  the  contract,  but 
he  never  acted  under  it,  and  the  case  may  be  considered  precisely  as 
if  no  such  authority  existed;  petitioner's  profits  were  $10,000  per  an- 
num, which  were  entirely  destroyed  by  the  taking  away  of  his  line 
which  carried  the  passengers  :  see  deposition  of  Joline,  Gunning- 
ham and  Stelle,  witnesses  of  high  character  going  to  corroborate  the 
above  statement,  and  prove  the  heavy  losses  which  tlie  petitioner  has 
sustained.  If  it  be  urged  that  sections  12  and  13  of  the  printed  con- 
tract gave  the  Postmaster  General  a  right  to  terminate  the  contract 
when  he  did,  on  route  No.  951,  it  may  be  answered,  that  those  sec- 
tions being  repugnant  to  and  inconsistent  with  his  agreement  that 
"he  would  not"  terminate  the  contract  until  an  arrangement  should 


ALEXANDER  H.  CUMMmG.  55 

be  made  for  carrying  the  mails  on  railroads  under  the  authority  of 
Congress,  operated  as  a  repeal  of  these  sections,  or  justified  the  pe- 
titioner in  considering  it  an  independent  covenant  for  the  violation  of 
which  the  United  States  are  liable  to  respond  in  damages.  The 
:8econd  section  of  the  act  '*to  establish  certain  post  routes  and  to  dis- 
continue others,"  passed  July  7,  1838,  (eighteen  months  after  the 
action  of  the  Postmaster  General)  provides  **That  each  and  every 
railroad  within  the  limits  of  the  United  States,  which  now  is  or  here- 
after may  be  made  and  completed  shall  be  a  post  route,  and  the 
Postmaster  General  shall  cause  the  mail  to  be  transported  thereon, 
provided  he  can  have  it  done  upon  reasonable  terms,  and  not  paying 
therefor  in  any  instance  more  than  twenty -five  per  centum  over  and 
above  what  similar  transportation  would  cost  in  post  coaches," 
approved  July — ,  1838. — (See  Post  OflSce  Laws  and  Regulations,  page 
50,  or  Statutes  at  Large.)  Under  this  act  the  Postmaster  General  was 
authorized  to  annul  the  contract,  but  no  action  was  taken  by  him  after 
its  passage,  and  the  petitioner  is  therefore  not  only  entitled  to  the 
•damages  which  he  sustained  previous  to  its  passage,  but  for  the  whole 
time  covered  by  his  contract.  It  is  recorded  in  the  Digest  of  Justi- 
nian *  'That  he  who  has  hired  his  services  to  another  is  to  receive  his 
reward  for  the  whole  time,  if  it  has  not  been  his  fault  that  the  ser- 
vices have  not  been  performed."  It  was  not  the  fault  of  petitioner 
that  the  stipulated  service  was  not  performed,  for  he  made  every  ar- 
rangement for  carrying  his  agreement  into  effect,  and  continued  the 
service  until  the  contract  was  taken  from  him  and  turned  over  to  R. 
F.  Stockton,  or  the  Camden  and  Amboy  Railroad  Company,  which 
was  long  before  railroads  were  established  by  law  as  post  routes. 
The  records  of  the  Post  Ofiice  Department  contain  the  following : 

"R.  F.  Stockton  proposes  to  carry  the  mail  on  route  No.  951,  at 
the  price  it  is  now  carried,  say  $10,500.  It  is  considered  the  inter- 
est of  the  department  to  accept  the  proposition.  A.  K." 

R.  F.  Stockton  agrees  to  carry  the  express  mail  and  greaj  mail 
consolidation  in  railroad  cars,  Ac,  for  the  lowest  bid  for  an  express 
mail,  viz:  $14,000  added  to  the  present  cost  of  the  great  mail,  $10,500, 
conforming  to  the  hours  required  by  the  department,  and  to  carry 
into  contract  a  bid  for  the  second  mail  between  New  York  and 
Philadelphia  accepted  at  the  last  letting,  at  $3,000,  giving  two  daily 
mails  between  the  two  cities  by  railroad.  It  is  deemed  the  interest 
of  the  department  to  carry  this  proposal  into  contract. 

September  16,  1836.      "  A.  K. 

It  is  apparent  from  the  foregoing,  that  while  the  interests  of 
the  department  were  promoted  by  annulling  the  contract  for  route 
No.  951,  the  rights  of  the  petitioner  were  entirely  disregarded,  and 
his  pecuniary  ruin  effected.  His  claims  Nos.  1,  2  and  3,  having  been 
rejected  by  the  Postmaster  General,  it  is  not  surprising  that  peti- 
tioner's claim  for  damages  which  he  sustained  by  the  depreciation  of 
his  property  and  loss  of  his  passengers,  was  not  by  him  urged  when 
he  had  no  means  of  enforcing  his  rights,  and  could  only  sue  for  them 
in  the  language  of  solicitation.     The  establishment  of  a  Court  of 


56  ALEXANDER  M.   GUMMING. 

Claims,  an  act  so  creditable  to  Congress  and  satisfactory  to  the  peo- 
ple, has  induced  the  petitioner  to  continue  his  eflForts  to  obtain  that 
relief  which  has  hitherto  been  denied  him,  and  to  which  he  is  most 
justly  entitled. 

Respectfully  submitted, 

J.  D.  WOODWARD, 
Solicitor  and  Goxmsdfor  Petitioner, 
February  25,   1857. 
Argued  and  submitted,  May  26,  1857. 


Memorandum/or  reply  to  h^ef  of  United  States  Solicitor, 
Alexander  M.  Cumming  vs.  The  United  States. 

I. 

The  decision  of  the  Auditor  of  the  Post  Office  Department  (P.  G.  W.)» 
on  the  30th  September  1848,  on  that  part  of  petitioner's  claim  which 
was  referred  to  that  oflScer,  is  not  conclusive,  nor  is  it  a  bar  to  a 
recovery  before  this  court,  for  there  is  nothing  in  the  resolution  of 
Congress  which  makes  the  decision  of  the  Auditor  or  Comptroller 
conclusive.  They  should  have  carried  out  the  intention  of  Congress 
as  evinced  by  the  reports  of  the  committees,  and  were  not  justified 
in  adopting  a  previous  adverse  decision.  In  the  case  of  Beaugrand 
vs.  The  United  States,  Chief  Justice  Gilchrist  says:  **  where  the 
claimant  upon  petition  makes  out  his  case  against  the  United  States, 
the  court  grants  relief  notwithstanding  a  previous  decision  of  the  War 
Department  that,  the  claimant  could  not  receive  the  compensation 
sought  under  a  resolution  and  act  of  Congress  through  the  instrumen- 
tality of  the  Department  on  account  of  its  existing  regulations.'' 

It  is  conceded  by  the  solicitor  that  if  the  mails  which  accumulated 
at  New  York  and  Philadelphia  had  belonged  to  other  routes  than  the- 
one  embraced  by  petitioner's  contract,  he  might  justly  claim  compen- 
sation for  their  transportation.  Now,  it  will  not  be  denied  that  a  large 
part  of  the  mail  matter  which  petitioner  transported  belonged  to  other 
routes,  and  had  accumulated  in  consequence  of  the  storm.  The  ne- 
cessity of  this  extraordinary  service  and  expense  of  cutting  out  roads 
and  forcing  the  United  States  mail  through  snow  drifts  was  not  fore- 
seen, and  the  promise  of  payment  on  the  part  of  Mr.  Plitt,  agent  of 
the  United  States,  ought  to  decide  the  question  in  favor  of  the  peti- 
tioner. 

See  House   report  No.  169,  first  session  Twenty-ninth  Congress, 
and  Resolution  House  of  Representatives  No.  12,  same  Congress. 

IL 

The  claims  for  damages  which  the  petitioner  sustained  in  conse- 
quence of  a  violation  of  the  contract  by  the  Postmaster  General  were* 
jiot  submitted,  nor  have  they  been  acted  upon  by  the  department 
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or  by  CongresB.  The  solicitor  says:  **  the  claim  for  $17, 750  damages 
or  any  other  amount  of  damage  must  depend  upon  the  terms  of  the  con- 
tract, and  if  it  appear  that  the  Post  Office  Department  has  not  vio- 
lated its  terms,  then  the  plaintiff  has  shown  no  legal  ground  to  re- 
cover.'^  We  admit  the  correctness  of  this  view,  but  show  conclu- 
sively that  the  Postmaster  General  by  his  premature  action  has 
violated  his  contract,  and  subjected  the  petitioner  to  the  heavy  losses 
which  he  has  sustained. 

The  petitioner  is  entitled  to  the  actual  value  of  his  contract  which 

was  violated  by  the  Postmaster  General. — See  case  of  Masterdon  vs. 

seventh  Hill's  Reports,  p.  — ,  and  opinion  of  Attorney  General 

Cudhing,  volume  6,  page  516;  also  the  testimony  of  Messrs.  Joline, 

Cunningham  and  Stelle. 


No.  5. 

IN  THE  COUBT  OF  CLAIMS. 

I 

Solicitor's  Brief, 

Alexander  M.  Gumming  vs.  The  United  States. 

The  petitioner's  claim  rests  on  four  distinct  grounds,  to  wit: 

Ist.  He  claims  for  twenty-three  days'  continued  service  in  the 
month  of  December,  1836,  on  route  No.  951,  at  the  contract  price 
per  quarter  of  $2,625,  making  $656  25. 

2d.  He  claims  extra  compensation  for  transporting  an  accumulated 
amount  of  mail  matter  at  Philadelphia  and  New  York  in  the  early 
part  of  January,  1836,  in  consequence  of  severe  weather. 

3d.  He  claims  to  have  10  per  cent,  added  to  his  contract  No.  952, 
because  that  amount  was  deducted  from  it  in  consideration  that  he 
was  to  receive  contract  No.  951,  which  was  awarded  to  him,  and 
afterwards  annulled  by  the  department  before  the  time  limited  for  its 
continuance. 

4th.  He  claims  $15,750  damages  on  account  of  the  annulment  of 
contract  No.  951. 

The  first  three  items  of  this  claim  were  presented  to  the  Post  Office 
Department  at  different  times  for  settlement,  and  disposed  of  adverse- 
ly, which  action  we  think  proper  and  final,  under  the  circumstances 
disclosed  in  the  papers  before  the  court.  The  claim  of  10  per  cent* 
was  referred  to  Mr.  Whittlesey,  Auditor  for  the  Post  Office  Depart- 
ment, and  on  the  6th  day  of  December,  1841,  he  decided  against  it* 
(See  his  report,  marked  A,  in  which  the  facts  are  fully  stated.)  From 
the  decision  of  the  Auditor  an  appeal  was  taken  to  the  First  Comptrol- 
ler, under  the  act  of  Congress  of  July  2,  1836,  (5  S.  L.,  page  81,)  and 
said  decision  affirmed. — (See  paper  marked  B.)  By  the  8th  section- 
of  the  said  act  of  1836,  it  is  provided  that  there  shall  be  appointed 
by  the  President,  with  the  consent  of  the  Senate,  an  Auditor  of  the 
Treasury  for  the  Post  Office  Department,  whose  duty  it  shall  be  ta 
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receive  all  accounts  arising  in  the  said  departments,  or  relative  tliereto; 
to  audit  and  settle  the  same,  and  certify  their  balances  to  the  Post- 
master General :  provided,  that  if  either  the  Postmaster  General,  or 
any  person  whose  account  shall  be  settled  be  dissatisfied  therewith, 
he  may,  within  twelve  months,  appeal  to  the  First  Comptroller  of  the 
Treasury,  whose  decision  shall  be  final  and  conclusive.  The  two 
items  for  twenty^three  days'  continued  service  on  route  No.  951,  and 
«xtra  service  in  January,  1836,  were  also  disposed  of  adversely  by 
the  Auditor,  Mr.  Whittlesey,  on  the  19th  day  of  February,  1842. 
See  papers  C  and  D,  in  which  the  evidence  connected  with  these  de- 
mands is  fully  presented. 

The  petitioner  being  dissatisfied  with  the  action  thus  had  in  his 
case,  afterwards,  to  wit,  on  the  18th  day  of  February,  1847,  procured 
through  Congress  a  joint  resolution  by  which  his  said  claims  were  re- 
ferred to  the  Auditor  of  the  Post  Office  Department,  (Peter  G.  Wash- 
ington,) and  on  the  30th  day  of  September,  1848,  he  reported  against 
them.  See  said  report,  marked  E,  in  which  will  be  found  a  copy  of 
the  resolution  of  Congress  and  also  a  full  statement  of  the  facts  con- 
nected with  the  plaintifi^'s  demand.  From  the  character  of  said  reso- 
lution, and  the  action  had  thereon,  it  seems  to  us  that  the  petitioner 
is  concluded,  and  that  this  court  can  afford  no  relief.  See  Comegys 
and  others  vs.  Vass,  1  Peters,  212;  also  the  decision  of  this  court  ia 
the  cases  of  Letitia  Humphreys  vs.  The  United  States,  Thomas  vs. 
The  United  States,  and  Roberts  vs.  The  United  States.  But  assum- 
ing for  the  sake  of  argument  that  the  case  is  not  thus  concluded, 
and  that  it  is  competent  for  this  court  to  give  relief,  still  we  think  the 
evidence  shows  no  right  in  the  plaintiff  to  recover.  Proposals  were 
invited  by  the  Post  Office  Department  to  carry  the  mails  on  routes 
Nos.  951  and  952,  being  parallel  routes  from  New  York  to  Philadel- 
phia, and  the  petitioner  bid  for  them  on  the  15th  of  October,  1835, 
with  a  condition  if  he  got  both  to  take  off  10  per  cent.  He  did  get 
both,  and  subsequently  entered  into  written  contracts  to  commence 
the  service  on  the  Ist  of  January,  1836.  By  the  13th  section  of  these 
contracts  it  is  provided  that  the  Postmaster  General  may  curtail  the 
service,  or  dispense  with  it  entirely,  he  allowing  one  month's  extra 
pay  upon  the  amount  deducted.  On  the  6th  day  of  December,  1836, 
the  Post  Office  Department  notified  the  petitioner  of  the  annulment 
of  his  contract  No.  951,  and  he  was  paid  one  month's  extra  pay. 
The  claim  for  $15,750  damages  or  any  other  amount  of  damage,  must 
depend  upon  the  terms  of  the  contract;  and  if  it  appears  that  the 
Post  Office  Department  has  not  violated  those  terms,  then  the  plain- 
tiff has  shown  no  legal  ground  to  recover.  He  may  have  sustained 
an  injury  by  having  his  contract  unexpectedly  terminated,  but  that 
injury  is  not  such  as  to  give  him  a  legal  right  to  recover  damages  of 
the  United  States. 

The  claim  for  twenty-three  days'  continued  service  in  the  month  of 
December,  1836,  is  a  question  of  evidence,  and  the  facts  will  be  found 
fully  collected  in  the  report  of  Mr.  Washington  before  referred  to. 
The  item  or  claim  for  extra  labor,  Ac,  in  forwarding  the  mails  from 
Philadelphia  and  New  York  in  the  early  part  of  1836,   involves  a 
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question  of  law.  The  regular  through  mails  had  accumulated  at  these 
points  in  consequence  of  snow  and  bad  weather.  They  were  the 
mails  that  belonged  to  the  routes  of  the  petitioner,  and  but  for  the 
bad  weather,  would  have  been  carried  regularly  as  they  arrived,  and 
no  charge  consequently  made  for  them. 

Had  they  belonged  to  other  routes,  and  by  the  contingency  referred 
to  thrown  upon  the  petitioner,  then  he  might  have  justly  claimed 
compensation  for  their  transportation.  If  he  was  bound  under  his 
contract  to  carry  said  mails  as  they  arrived,  it  was  equally  his  duty 
to  do  so  when  they  had  accumulated,  and  no  promise  on  the  part  of 
the  Post  OflSce  agents,  of  extra  compensation,  could  under  the  cir- 
cumstances give  the  plaintiff  a  legal  demand  against  the  Qovern- 
ment.  DANIEL  RATCLIFPE, 

Assistant  Solicitor*  of  the  Court  of  Claims. 


No.  6. 

Alexander  M.  Gumming  vs.  the  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  court. 

On  the  16th  of  December,  1835,  the  claimant  contracted  with  the 
Postmaster  General  to  carry  the  United  States  mail  from  New  York 
to  Philadelphia  and  back  daily,  in  four-horse  coaches  and  railroad 
cars  on  route  numbered  951.  This  contract  was  on  condition  that,  in 
case  any  arrangement  should  thereafter  be  made  under  the  authority 
of  Congress,  to  carry  the  mails  for  the  whole  or  any  part  of  the  route 
on  railroads,  then  this  contract  should  be  annulled,  or  there  should 
be  a  pro  rcUa  deduction,  as  the  case  might  be.  The  compensation 
for  the  service  was  to  be  $10,500  per  annum,  payable  quarterly. 
The  contract  also  contains  the  following  provision :  "  That  the  Post- 
master General  may  curtail  the  service  or  dispense  with  it  entirely, 
he  allowing  one  month^s  extra  pay  upon  the  amount  deducted,  in 
case  he  wishes  to  place  on  the  route  a  higher  degree  of  service  than 
is  contracted  for,  first  offering  the  privilege  to  the  contractor  on  the 
route  of  furnishing  such  higher  service  on  the  terms  that  can  be  ob- 
tained :  or  whenever  he  shall  deem  it  expedient  to  lessen  the  service, 
or  to  leave  such  route  or  any  part  of  it  out  of  operation,  or  to  convey 
the  mail  by  steamboat  or  railroad  cars;  provided  that  reduction  of 
compensation  in  consequence  of  reduction  of  service  shall  not  exceed 
the  exact  proportion  which  the  service  dispensed  with  bears  to  the 
whole  service." 

On  the  same  day,  namely,  the  16th  of  December,  1835,  that  the 
above  contract  was  executed,  the  claimant  entered  into  another  con- 
tract with  the  Postmaster  General  for  carrying  the  mail  from  New 
York  to  Philadelphia  and  back  daily  in  four-horse  coaches  and  railroad 
cars,  on  route  numbered  952.  The  compensation  for  this  service  was 
to  be  $8,991  per  annum,  payable  quarterly.  This  other  contract 
contains  a  condition  relative  to  the  annulment  of  the  contract,  and  a 
provision  as  to  curtailing  the  service  or  dispensing  with  it,  ifec,  simi 
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lar  to  those  we  have  doHcribed  an  being  contained  in  the  contract 
respecting  route  number  951. 

Both  said  contracts  were  to  commence  on  the  Ist  of  January,  1836, 
and  to  continue  in  force  until  the  Slat  of  December,  1839,  unless,  &c. 

Soon  after  the  claimant  commenced  the  performance  of  these  con- 
tracts, namely,  in  January,  1836,  there  came  on  a  severe  snow  storm 
which  for  several  days  prevented  the  arrival  of  the  mails  at  Phila- 
delphia from  the  south,  and  at  New  York  from  the  north.  On  the 
arrival  of  those  mails,  a  great  accumulation  of  the  mails  at  those  cities 
took  place.  In  consequence  of  such  accumulation  and  the  snow, 
the  claimant  was  put  to  considerable  extra  expense  and  trouble  in  for- 
warding those  mails,  for  which  he  charges  in  his  petition,  the  sum  of 
$827  71.  He  was  requested  by  the  agent  of  the  Post  Office  Department 
to  make  every  exertion  to  forward  the  mails  thus  accumulated,  the 
agent  assuring  him  that  the  extra  expense  would  be  paid  by  the  de- 
partment. This  agent  says  in  his  deposition  that  what  he  did  in  the 
matter  was  approved  of  by  the  department. 

We  think  there  can  be  no  doubt  but  that,  in  a  legal  point  of  view, 
there  is  no  foundation  for  this  claim. 

The  claimant  in  consideration  of  large  sums  of  money,  undertook 
to  carry  the  mails  from  New  York  to  Philadelphia,  and  from  the  latter 
to  the  former,  at  stated  times.  The  contract  makes  no  provision  for 
additional  compensation  in  case  there  should  be  any  such  accumulation 
of  the  mails  as  above  referred  to,  and  the  claimant  took  upon  himself 
the  risk  of  such  accumulation.  The  circumstance  that  8ai<l  agent 
requested  the  forwarding  of  those  mails  by  the  contractor,  and  assured 
him  that  he  would  be  paid  for  it  extra,  and  that  w^hat  the  agent  thus 
did  was  approved  of  by  the  department  can  make  no  difference.  The 
(claimant  did  no  more  than  he  was  bound  to  do  by  his  contract  of  the 
16th  of  December,  1835,  and  the  government  is  not  liable  to  pay  him 
more  for  his  services  than  that  contract  provides  for.  The  promise 
here  relied  on  for  extra  pay  was  without  consideration.  The  sailors 
who  during  a  storm  made  extraordinary  exertions  to  save  the  ship 
on  the  captain's  promise  of  extra  pay,  were  entitled  only  to  their  or- 
dinary wages,  because  it  was  their  duty  to  do  all  they  could  to  save 
the  ship.  The  true  doctrine  is,  that  the  mere  performance  of  an  act 
which  the  party  was  by  law  bound  to  perform,  is  not  a  sufficient  con- 
sideration for  a  promise  of  extra  pay  for  such  performance. — (1  Sel- 
wyn's  Nisi  Prius,  43.)  In  an  able  report  from  the  office  of  the  Audi- 
tor of  the  Post  Office  Department  against  this  claim,  it  is  said :  *  *  In- 
stances of  double  mails  to  be  forwarded  in  consequence  of  the  failure 
of  a  mail  in  a  connecting  line,  from  floods,  storms,  or  accidentia,  have 
been  of  constant  occurrence  in  the  department  without  furnishing 
ground  for  additional  compensation  to  the  contractor.  The  accumu- 
lation in  Mr.  Gumming' s  case  may  have  been  greater  than  usual,  but 
the  excess  does  not  affect  the  principle. " 

The  next  claim  is  for  carrying  the  mail  on  said  route  961  for  twenty- 
three  days — that  is,  from  the  7th  of  December,  1836,  to  the  end  of 
that  month.  The  charge  for  this  service  is  $700.  The  material  facts 
are  believed  to  be  as  follows  : 
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The  claimant's  contract  for  carrying  the  mail  on  route  951  contains 
a  provision  to  which  we  have  referred,  authorizing  the  Postmaster 
General  to  annul  the  contract  at  any  time  on  allowing  one  month's 
extra  pay.  That  oflScer  in  November,  1836,  made  an  arrangement 
with  the  Camden  and  Amboy  Railroad  Company  for  carrying  the 
great  mail  between  New  York  and  Philadelphia  (the  same  that  was 
then  carried  on  route  951  by  the  claimant)  from  and  after  the  15th  of 
November,  1836.  On  the  14th  of  that  month  the  department  made  a 
j)roportition  to  Mr.  Cumming  (which  he  accepted)  for  an  improvement 
on  route  952,  rendered  necessary  by  the  transfer  of  the  great  mail,  and 
offered  him  $3, 009  per  annum  for  such  improvement;  and,  in  a  post- 
hcript  to  the  letter,  it  is  said:  **  You  will  continue  carrying  mails  on 
routes  951  and  952  until  otherwise  ordered.''  Afterwards,  on  the 
6th  of  December,  1836,  the  department  wrote  to  Mr.  Cumming  as 
follows  : 

"Sir:  An  arrangement  having  been  made  with  the  Camden  and 
Amboy  Railroad  Company  for  the  conveyance  of  the  great  mail  be- 
tween New  York  and  Philadelphia,  and  you  having  accepted  the  offer 
of  the  department  for  an  improvement  on  route  No.  952,  which  will 
8«upply  certain  of  the  towns  in  New  Jersey  with  the  mail  for  which 
they  depended  on  route  No.  951,  the  Postmaster  General  has  directed 
that  your  contract  on  route  No.  951  be  annulled,  and  that  you  be 
allowed  one  month's  extra  pay." 

It  appears  that  the  change  of  schedule,  to  meet  the  new  arrange- 
ment, is  dated  the  27th  of  December  1836. 

There  is  the  following  statement  by  the  Auditor  of  the  Treasury  of 
the  Post  Office  Department: 

*'Upon  the  arrangement  being  made  with  the  Camden  and  Amboy 
Railroad  Company,  the  great  burden  of  the  mail  was  removed  from 
Mr.  Cumming,  whether  on  route  951  or  952.  All  the  through  mail 
was  of  course  carried  upon  it,  and  nothing  was  left  for  Mr.  Cum- 
ming but  the  mail  to  and  from  the  intermediate  offices.  It  is  a  mis- 
take, therefore,  to  suppose  that  Mr.  Cummings  continued  the  service 
on  951  after  the  7th  December,  1836;  in  fact,  he  had  ceased  to  carry 
the  great  mail  as  well  as  a  portion  of  the  mail  usually  sent  on  952, 
from  the  15th  November,  although  he  continued  to  be  paid  for  both 
precisely  as  if  he  had  carried  the  two  entire  mails  to  the  former  day, 
with  the  addition  of  one  month's  extra  pay,  which,  I  think,  the  Post- 
master General  might  well  have  withheld  under  the  stipulation  in 
contract  951  before  recited,  if  he  had  thought  proper  so  to  do." 

We  are  of  opinion  that,  according  to  the  above  stated  facts,  there 
is  no  legal  ground  for  this  claim.  The  contract  as  to  route  951,  was 
legally  annulled  by  the  Postmaster  General's  order  of  the  6th  of 
December,  1836,  and  from  the  time  of  notice  of  that  annulment,  the 
claimant  had  no  authority  to  carry  any  mails  on  that  route.  He  con- 
tends that  the  direction  in  the  postscript  to  said  letter  of  the  depart- 
ment of  the  14th  of  November,  1836,  continued  to  be  in  force  tiU  the 
new  schedule  aforesaid  was  delivered.  But  that  is  impossible.  No 
more  positive  direction  to  the  claimant  to  cease  carrying  the  mails  on 
route  951  could  have  been  given  than  the  absolute  annulment  long 
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after  said  postscript  was  written,  namely,  on  the  6th  of  December, 
1836,  of  the  whole  contract  in  regard  to  that  route.  If  the  claimant 
carried  any  of  the  mails  on  said  route  951  after  notice  of  said  annul- 
ment, (and  we  believe  he  did  continue  to  carry  some  of  them  till  the 
last  of  December,  1836,)  they  were  carried  without  authority,  and  he 
can  have  no  legal  claim  for  doing  so.  Individuals  cannot  create  debts 
in  their  favor  against  the  government  without  its  consent. 

Both  the  above  mentioned  claims  were  presented  to  the  PoHtmaster 
General  and  rejected  by  him  on  the  merits.  Afterwards,  in  1847, 
Congress  by  a  joint  resolution  referred  the  same  claims  for  determi- 
nation to  the  Auditor  of  the  Treasury  for  the  Post  Office  Department, 
who,  in  1848,  gave  a  written  decision  against  them. 

The  third  claim  is  for  the  ten  per  cent,  which  was  deducted  from 
the  $9,990  mentioned  in  one  of  the  proposals  of  the  claimant  for 
carrying  said  mails,  which  proposals  were  substantially  as  follows : 
To  carry  the  mail  on  route  951  daily  for  $13, 125  per  annum,  or,  if  the 
proposal  for  route  952  was  accepted,  then  20  per  cent,  to  be  deducted 
from  the  $13,125;  also,  to  carry  the  mail  on  route  952  daily  for 
$9,990  per  annum,  or,  if  the  proposal  for  route  961  was  accepted, 
then  10  per  cent,  to  be  deducted  from  said  sum  of  $9,990.  The  pro- 
posals were  accepted,  and  the  beforementioned  contracts  entered  into 
accordingly. 

The  claimant  contends  that  upon  the  annulment  of  the  contract  for 
route  951  he  became  entitled  to  the  $9,990  per  annum  for  carrying 
the  mail  on  route  952  instead  of  the  $8,991  which  he  received. 

The  answer  to  this  claim  is,  that  the  claimant  contracted  to  carry 
the  mail  on  route  952  for  $8,991  per  annum,  and  there  is  no  provision 
that  he  should  have,  under  any  circumstances,  anything  more  for  that 
service.  As  to  the  annulment  of  the  contract  for  route  951,  that  was 
authorized  by  the  express  terms  of  that  contract  on  payment  of  one 
month's  extra  pay,  which  payment  was  made. 

The  fourth  claim  is  for  $15,000  damages,  alleged  to  have  been  sus- 
tained by  the  claimant  in  consequence  of  the  said  annulment  of  the 
contract  for  route  951.  But  we  have  already  shown  that  that  annul- 
ment was  legal,  it  being  authorized  by  the  express  terms  of  the 
contract. 

We  have  now  noticed  all  the  claims  presented  by  the  petition,  and 
are  of  opinion  that  the  claimant  has  no  cause  of  action. 


35th  Congrbsb,  )  HOUSE  OF  REPRESENTATIVES.  C  Report  C.  C. 
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STATE  OP  ALABAMA. 


DicKMBEm  7, 1858. — Reported  from  the  Court  of  Claims,  and  committed  to  a  Committee  of 

the  Whole  House  to-morrow. 


The  GouBT  OF  Cladcs  submitted  the  following 

REPORT. 

3b  ihe  honorable  the  Senate  and  House  of  Bqpresentatives  of  the  United 

States  in  Congress  assembled: 

The  Conrt  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

STATE  OP  ALABAMA  t?*.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Exhibits  marked  1,  2,  and  3,  and  A,  B,  0,  D,  E,  P,  G,  H,  I, 
transmitted  to  the  Senate. 

3.  Statement  of  the  claim  in  behalf  of  the  State  of  Alabama. 

4.  United  States  Solicitor*  s  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

fr    a  1  ®®^  ^^  ^^  Court,  at  Washington,  this  7th  day  of  December, 
LL.  8.  J  ^  p^  1868. 

SAML.  H.  HUNTINGTON, 

Ohitf  Clerk  Court  of  Claims. 


1. 

Petition. 
The  State  of  Alabama  vs.  The  Unitei)  States. 

To  the  honorable  Judges  of  the  Court  of  Claims : 

Your  petitioner,  J.  P.  Jackson,  agent  of  the  State  of  Alabama, 
showeth  unto  your  honors  that,  by  the  third  clause  of  the  sixth  section 
of  the  compact  made  with  the  State  of  Alabama  on  her  admission  into 
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the  Union,  2d  March,  1819,  it  is  stipulated  **that  five  per  cent,  of 
the  net  proceeds  of  the  lands  lying  within  the  said  Territory,  and 
which  shall  be  sold  by  Congress  from  and  after  the  1st  day  of  Sep- 
tember in  the  year  1819,  after  deducting  all  expenses  incident  to  the 
same,  shall  be  reserved"  for  internal  improvements,  * 'of  which  three- 
fifths  shall  be  applied  under  the  direction  of  the  legislature  1  hereof, 
(the  State,)  and  two-fifths  under  the  direction  of  Congress. 

That  by  the  third  section  of  the  act  of  3d  of  May,  1822,  it  is  enacted 
*'that  the  Secretary  of  the  Treasury  shall  from  time  to  time,  and 
whenever  the  quarterly  accounts  of  public  moneys  of  the  several  land 
offices  in  the  State  of  Alabama  shall  be  settled,  pay  three  per  cent, 
of  the  net  proceeds  of  the  sales  of  the  lands  of  the  United  States 
lying  within  the  State  of  Alabama,  "  Ac,  *'to  such  person  or  persons 
as  may  or  shall  be  authorized  by  the  legislature  of  the  State  of  Alabama 
to  receive  the  same." 

That  a  subsequent  act  surrendered  the  two  per  cent,  fund  also  to 
the  State. 

Under  the  foregoing  stipulation  and  provision  the  United  States 
made  several  adjustments  of  the  accounts  of  lands  sold  in  Alabama, 
and  from  time  to  time  allotted  to  the  State  certain  sums  alleged  to  be 
the  full  amount  due  to  the  State.  In  1848  the  State  had  reason  to 
distrust  the  accuracy  of  these  settlements,  and  her  legislature  passed 
an  act  for  the  appointment  of  an  agent  to  revise  them.  On  this  revi- 
sion at  the  Treasury  Department,  it  was  ascertained  and  admitted  that 
$103,991  20,  which  had  accrued  to  the  State  between  the  years  1820 
and  1831,  had  not  been  paid,  though  unquestionably  due ;  and  this 
sum  was  therefore  paid  in  January,  1850, 

The  State,  pursuant  to  a  late  act  of  her  legislature,  now  claims 
interest  on  this  deferred  payment.  Freely  admitting  that,  as  a  general 
rule,  the  United  States  are  not  liable  to  interest,  and  ought  not  to 
pay  it,  yet  the  State,  in  common  with  all  the  officers  of  the  govern- 
ment, and  every  Congress  since  1776,  is  also  aware  that  there  are 
exceptions  to  the  rule.  It  is  undeniable  that  cases  occur  in  which 
the  principle  and  usage  demand  the  payment  of  interest  by  the 
United  States  as  the  due  measure  of  justice.  Numerous  precedents 
exist  of  this  practice. 

Alabama  claims  that  hers  is  a  case  of  this  peculiarity.  She  asks 
but  that  which  is  strictly  just.  Although  injured  by  detention  of 
moneys  which  were  hers  by  purchase  and  payment  of  consideration, 
yet  she  would  silently  submit  to  the  loss  did  she  not  also  feel  it  right 
that  she  should  appeal  to  national  justice.  To  it  she  does  appeal, 
not  for  a  favor,  but  a  right;  a  right,  if  purchase  and  payment  on  the 
one  hand,  withholding  and  injury  on  the  other,  combined  with  prece- 
dent,  principle,  and  the  highest  usages  of  the  country,  can  create  a 
right  against  a  power  which  is  liable  only  through  the  spontaneous 
action  of  her  own  representatives. 

Should  this  claim,  however,  fail  to  receive  the  anticipated  recogni- 
tion of  the  court,  then  the  State  presenta  another  and  entirely 
distinct  claim  ;  one  which  she  would  not  advance  but  in  case  of  the 
denial  of  her  prior  claim.     This  secondary  one  nom  will  contest.     It 
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18  merely  for  repayment  to  the  State  of  moneys  which  she  overpaid  to 
the  United  States,  as  interest  on  her  bonds  owned  by  the  United  States, 
tlirough  the  error  of  the  latter  ;  moneys  which  she  did  not  owe,  and 
which  are,  in  truth,  her  property  in  the  United  States  treasury. 

District  op  Columbia,  County  of  Washington. 

Personally  appeared  before  me ,  an  acting  justice 

of  the  peace  in  and  for  said  District,  J.  P.  Jackson,  agent  for  the 
State  of  Alabama,  who  says,  on  oath,  that  the  facts  set  forth  in  the 
foregoing  petition  are  true,  according  to  the  best  of  his  knowledge 
and  belief,  and  that  said  State  is  the  owner  of  the  claim  mentioned  in 
said  petition,  and  that  he  has  no  interest  in  the  same  other  than  what 
he  may  be  entitled  to  as  agent  and  attorney  for  said  State. 

Sworn  to  and  subscribed  before  me,  this  the day  of  April, 

A.  D.  1866. 


Synopsis  of  contents. 

Origin  of  claim;  admission  compact  of  State. 

The  States  surrender  waste  lands  and  taxation  for  five  years. 

The  States  receive  therefor  5  per  cent,  of  proceeds  of  lands  sold. 

Strong  reasons  why  per  centage  should  be  punctually  paid. 

The  State  unexpectedly  held  to  abstain  from  taxation  for  ten  to 
8eventeen  years. 

Causes  of  this  serious  enlargement  of  a  deprivation  of  tax  income. 

Manner  in  which  the  United  States  performed  their  part  of  com- 
pact 

Instances  of  their  defaidt  to  Alabama  and  other  States. 

Errors  in  accounts  current  of  all  the  States. 

The  omission  therefrom  of  one  large  item  of  proceeds  altogether. 

This  omission,  and  the  errors  in  the  current  accounts,  only  one 
part  of  default. 

United  States  also  withheld  for  twenty-two  years  admitted  dues, 
($238,000,)  but  interest  not  claimed  on  this  item. 

Pmdtudiiy  as  much  an  essence  of  contract  as  payment. 

The  States  en  tilted  to  their  per  centage  the  moment  the  purchase 
moneys  are  received  in  the  treasury. 

Reasons  for  it,  from  compact. 

Reasons  for  it,  from  law. 

Reasons  for  it,  from  general  principle. 

Nature  of  the  present  claim  for  interest  on  deferred  payments. 

Bat  should  this  fail,  the  State  then  entitled  to  another  and  distinct 
one;  for  repayment  of  moneys  paid  to  the  United  States  in  error, 
and  which  were  not  due. 

Reasons  why  the  United  States  should  pay  interest  on  deferred 
paynients. 

Difference  between  this  and  ordinary  claims. 
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Its  payment  consistent  with  governmental  usage  and  law;  Attorney 
General's  opinion. 

And  also  consistent  with  congressional  action;  cases  in  point. 

And  also  due  to  the  State,  because  the  measure  of  dealing  with  all 
the  other  States;  instances  of. 

And  also  consistent  with  law  of  nations  and  American  law;  authori- 
ties therefor. 

Difference  between  this  and  Galphin  claim. 

Conclusion. 

Exhibits. 

A — Claim  arithmetically  exhibited. 

B — Statement  of  moneys  erroneously  paid  by  Alabama  to  the 
United  States. 

C — Mr.  Wirt  and  Commissioner  Meigs  as  to  State  taxation. 
D — Mr.  Taney  as  to  right  of  oflScers  to  pay  interest. 


General  staJtement  of  the  claim  of  the  State  of  Alabama  on  the  United 

States. 

By  the  third  clause  of  the  sixth  section  of  the  compact  made  with 
the  State  of  Alabama  on  her  admission  into  the  Union,  2d  March, 
1819,  it  is  stipulated  **that  five  per  cent,  of  the  net  proceeds  of  the 
lands  lying  within  the  said  Territory,  and  which  shall  be  sold  by 
Congress  from  and  after  the  1st  day  of  September  in  the  year  1819, 
after  deducting  all  expenses  incident  to  the  same,  shall  be  reserved" 
for  internal  improvements,  **of  which  three-fifths  shall  be  applied 
under  direction  of  the  legislature  thereof,  (the  State,)  and  two-fifths 
under  the  direction  of  Congress." 

By  the  third  section  of  the  act  of  3d  May,  1822,  it  is  enacted  **  that 
the  Secretary  of  the  Treasury  shall  from  time  to  time,  and  whenever 
the  quarterly  accounts  of  public  moneys  of  the  several  land  offices  in 
the  State  of  Alabama  shall  be  settled,  pay  three  per  cent,  of  the  net 
proceeds  of  the  sales  of  the  lands  of  the  United  States  lying  within 
the  State  of  Alabama,"  &c.,  '*to  such  person  or  persons  as  may  or 
shall  be  authorized  by  the  legislature  of  the  State  of  Alabama  to  re- 
eeive  the  same." 

A  subsequent  act  surrendered  the  two  per  cent,  fund  also  to  the 
State. 

Under  the  foregoing  stipulation  and  provision  the  United  States 
made  several  adjustments  of  the  accounts  of  lands  sold  in  Alabama, 
and  from  time  to  time  allotted  to  the  State  certain  simis  alleged  to  be 
the  fall  amount  due  to  the  State.  In  1848  the  State  had  reason  to 
distrust  the  accuracy  of  these  settlements,  and  her  legislature  passed 
an  act  for  the  appointment  of  an  agent  to  revise  them.  On  this 
revision  at  the  Treasury  Department,  it  was  ascertained  and  admitted 
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that  $103,991  20,  which  had  accrued  to  the  State  between  the  years 
1820  and  1831,  had  not  been  paid,  though  unquestionably  due ;  and 
this  sum  was  therefore  paid  in  January  last. 

The  State,  pursuant  to  a  late  act  of  her  legislature,  now  claims  in- 
terest on  this  deferred  payment.  Freely  admitting  that,  as  a  general 
rule,  the  United  States  are  not  liable  to  interest,  and  ought  not  to 
pay  it,  yet  the  State,  in  common  with  all  the  oflScers  of  the  govern- 
ment, and  every  Congress  since  1776,  is  also  aware  that  there  are 
exceptions  to  the  rule.  It  is  undeniable  that  cases  occur  in  which 
principle  and  usage  demand  the  payment  of  interest  by  the  United 
States  as  the  due  measure  of  justice.  Numerous  precedents  exist  of 
this  practice. 

Alabama  claims  that  hers  is  a  case  of  this  peculiarity.  She  asks 
but  that  which  is  strictly  just.  Although  injured  by  detention  of 
moneys  which  were  hers  by  purchase  and  payment  of  consideration, 
yet  she  would  silently  submit  to  the  loss  did  she  not  also  feel  it  right 
that  she  should  appeal  to  national  justice.  To  it  she  does  appeal,  not 
for  a  favor,  but  a  righJb  ;  a  right,  if  purchase  and  payment  on  the  one 
hand,  withholding  and  injury  on  the  other,  combined  with  precedent, 
principle,  and  the  highest  usages  of  the  country,  ocm  create  a  right 
against  a  power  which  is  liable  only  through  the  spontaneous  action 
of  her  own  representatives. 

Exhibit  **  A"  sets  out  the  particulars  and  arithmetical  data  of  the 
claim.  Should  it,  however,  fail  to  receive  the  anticipated  recogni- 
tion of  Congress,  then  the  State  presents  another  and  entirely  distinct 
claim ;  one  which  she  would  not  advance  but  in  case  of  the  denial  of 
her  prior  claim.  This  secondary  one  ncme  tmll  contest  It  is  merely 
for  repayment  to  the  State  of  moneys  which  she  overpaid  to  the  United 
States  through  the  error  of  the  latter;  moneys  which  she  did  not  owe, 
and  which  are,  in  truth,  her  property  in  the  United  States  treasury. 
The  particulars  of  this  matter  are  given  in  exhibit  B. 

With  this  brief  outline  of  the  claim  under  consideration,  we  proceed 
to  its  statement  ^4n  extenso'^  in  the  following  argument: 


Argvmeni. 

The  claim  of  Alabama,  seeking  a  just  compensation  for  wrong  an^ 
injury,  may  at  first  seem  a  matter  of  exclusive  interest  to  herself ;  buj 
it  will  soon  appear  that,  in  asserting  her  own  rights,  she  advocates 
also  a  great  principle  for  all  the  States,  but  especially  for  those  who, 
like  her,  have  compacts  with  the  United  States  containing  mutual 
stipulations.  Her  claim  presents  grave  questions.  It  involves  the 
consideration  of  the  extent  of  pro/ctioal  obligation  imposed  on  the 
United  States  by  their  own  compact;  whether  they  may  leave  their 
covenants  unperformed;  and  if  unperformed,  and  injury  results, 
whether  the  injured  State  is  to  receive  any,  and  what,  compensation. 

The  claim  of  Alabama  arises  under  the  compact  of  March  2,  1819, 
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made  upon  her  admissiou  into  the  Union.  It  contains  the  provisions 
common  to  new  States.  Among  these  are  the  mutual  stipulations, 
which  had  their  being  in  the  early  policy  of  the  United  States.  This 
policy  was  suggested  by  the  condition  of  the  country  at  that  day. 
The  federal  government  found  itself  possessed  of  a  vast,  and,  except 
by  the  Indian,  an  unpeopled  territory.  To  encourage  settlement  On 
the  public  lands,  to  swell  the  treasury  by  their  sale,  and  to  build  up 
new  States,  was  deemed  a  wise  policy.  As  Territories  passed  into 
States,  and  as  star  after  star  was  added  to  the  Union,  public  burdens 
decreased,  and  an  additional  pillar  was  placed  under  the  common 
fabric. 

Hence  arose  the  policy  found  in  the  admission  compacts  of  nearly 
all  the  new  States,  commencing  with  Ohio,  in  1802.  This  policy 
'iconsisted  in  something  to  be  done  by  the  State  on  the  one  side,  and 
'ithe  United  States  on  the  other.  The  State  was  to  surrender  to  the 
United  States  all  waste  lands,  and  to  abstain  from  taxing  public  lands 
for  five  years  after  their  sale. 

As  an  equivalent  therefor,  the  United  States  were  to  pay  the  State 
five  per  cent,  of  the  net  proceeds  of  land  sales,  for  roads  and  other 
improvements — ^three-fifths  to  be  expended  by  the  State,  and  two- 
fifths  by  the  general  government.  In  some  instances  the  whole  five 
per  cent,  was  under  the  control  of  the  State. 

The  exemption  from  taxation  for  five  years,  and  the  pledge  of  one- 
twentieth  of  his  purchase  money  to  the  making  of  improvements  in 
his  State,  induced  the  emigrant  to  purchase,  while  the  State's  per 
centage  stimulated  her  also  to  promote  the  sales  of  public  land. 

The  wisdom  of  this  policy  is  best  commended  by  its  success.  It 
is  continued  to  this  day;  and  out  of  two  hundred  and  forty-five  mil- 
lions of  acres  of  public  lands,  $94,571,339  have  passed  into  the  public 
treasury  since  the  origin  of  the  land  system. 

These  mutual  stipulations  were  obviously  the  equivdlefnla  for  each 
other.  The  Unitea  States  swelled  her  treasury  at  the  cost  of  the 
State,  but  agreed  to  compensate  her  by  a  per  centage.  On  the  other 
hand,  the  State  was  enriched  by  this  pledge  of  one-twentieth  of  the 
proceeds  of  land  sales;  but  it  was  no  gratuity;  she  purchased  it,  and 
dearly  too.  Taxation  is  the  highest  attribute  of  sovereignty.  Its 
exercise  is  necessary  to  State  existence;  and  in  waiving  it,  the  State 
paid  just  fhat  amourd  of  bontis  to  promote  the  salea  of  public  lands. 

For  the  performance  of  the  covenants  of  the  United  States  no 
security  was  given  but  that  of  their  plighted  faith.  Nothing,  how- 
ever, was  left  to  the  faith  of  the  State.  Due  performance  by  her  was 
secured  beyond  the  possibility  of  hazard.  The  prohibition  of  taxation, 
when  assented  to  by  Alabama,  was  an  impassable  barrier  to  its 
exercise.  An  attempt  to  tax  earlier  could  not  be  enforced.  But  on 
the  United  States  no  such  iron  compulsion  rested.  Good  faith  was 
the  only  guaranty  given  to  the  State,  and  Alabama  now  cit^s  that 
faith  to  respond  to  her  appeal  to  the  Congress  of  the  nation. 

The  claim  to  this  good  faith  is  greatly  strengthened  by  the  fact 
that  the  **five  years"  of  non-taxation  (as  stipulated  in  the  compact) 
was  unexpectedly  swelled  to  a  period  ranging  from  ten  to  seventeen. 
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ThiB  extraordinary  enlargement  arose  from  the  old  system  of  sales. 
Lands  were  then  sold  on  a  credit— one-fourth  paid  down,  the  balance 
in  two,  three,  and  four  years,  with  interest,  and  a  year's  grace  was 
then  added.  Meanwhile  the  purchaser  went  into  possession,  but  he 
did  not  get  his  patent,  nor  was  the  land  deemed  to  " be  sold"  until 
full  and  final  payment  of  his  purchase  money  was  made.  The  United 
States  claimed,  and  enforced  the  claim,  that  the  five  years  of  non- 
taxation  did  not  commence  till  then.  If  a  State  taxed  earlier  than 
five  years  after  the  purchaser's  final  payment,  and  sold  for  non-pay- 
ment, the  land  oflSce  invariably  refused  to  recognize  the  title  of  the 
tax-purchaser,  and  even  to  accept  from  him  as  a  mere  tax-purchaser 
the  balance  of  purchase  money.  This  doctrine  and  practice  are  set 
forth  in  Attorney  General  Wirt's  opinion  and  Commissioner  Meigs' 
report.— (See  exhibit  "  C") 

Not  one  out  of  a  hundred  purchasers  paid  regularly.  A  great  mass 
of  overdue  balances  gradually  accrued,  and  finally  rdi^  laws  were 
enacted,  extending  the  time  of  payment  from  1809,  year  by  year,  to 
1821.  Then  by  other  measures  purchases  were  kept  alive,  so  that 
the  balances  did  not  expire  until  1831. 

During  this  period,  from  the  first  relief  law  in  1809  to  their  expi- 
ration in  1831,  large  quantities  o{  settled  land  in  the  fund  States  were 
deemed  to  be  ^^nat  sdUP'  until  1831,  and  on  them  the  five  years  of 
non-taxation  commenced  to  run  only  in  that  year.  Yet  all  these 
lands  had  been  settled  and  improved  prior  to  1820,  and  some  of  them 
ten  years  earlier.  In  fact,  it  is  impossible  to  state  with  exactness 
the  length  to  which  the  taxation  limit  enlarged  itself.  All  that  can 
be  said  is,  that  on  all  credit  sales  in  Alabama  the  actual  taxation  limit 
was  not  less  than  ten  nor  more  than  seventeen  years. 

This  unexpected  and  most  serious  addition  to  the  State's  part  of 
the  compact  adds  powerful  weight  to  the  claim  she  otherwise  has  for 
the  prompt  performance  by  the  United  States  of  the  compensating 
covenant. 

Having  thus  introduced  the  origin  and  nature  of  these  compacts 
between  the  federal  government  and  the  ftmd  States,  and  having 
exhibited  the  respective  positions  of  the  parties,  it  is  proper  next  to 
inquire  to  what  extent  the  United  States  have  performed  their 
covenants. 

The  facts — ^facts  of  record — compel  the  assertion  that  the  United 
States  have  been  in  default,  in  continued  and  unjustifiable  default,  to 
most,  if  not  to  all,  the  fund  States.  They  postponed  their  per  centage, 
and  when  paid  the  amount  was  not  the  true  sum.  For  many  years 
the  moneys  due  to  States  were  retained  in  and  enriched  the  national 
treasury.  Errors  of  singular  uniformity  in  favor  of  the  United  States 
and  against  the  States  characterize  their  ex  parte  accounts  of  this 
fund ;  and,  finally,  a  true  settlement  was  attained  by  the  States  only 
through  an  expensive  agency. 

These  remarks  apply  with  most  force  to  the  early  days  of  the  gov- 
ernment In  modern  times  it  is  cheerfully  conceded  that  the  depart- 
mental ofiScers  have  been,  and  now  are,  faithful  and  accurate  in  their 
Bcconnt&     But  the  evidence  of  facts  justifies  the  charge  that  has 
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been  alleged.  Within  the  last  fonr  years  five  of  the  fund  States  ap- 
pointed agents  to  revise  their  accounts.  Four  of  these  accounts  have 
been  fully  restated,  and  one  of  them  partially.  Each  restatement 
disclosed  the  same  facts  and  the  same  result.  Error  was  in  every 
account.  Just  credits  had  been  withheld,  and  balances  were  founid 
due  to  all,  to  wit : 

To  Ohio $65,749  09 

To  Indiana 49,522  70 

ToDlinois 26,025  63 

To  Mississippi 2,576  89  (partial  statement  only.) 

To  Alabama 103,991  20 

In  the  case  of  Alabama,  the  last  of  these  revisions,  a  very  serious 
fact  respecting  all  these  accounts  was  first  ascertained  and  admitted. 
It  was  the  entire  omisaion  of  a  large  item  of  the  proceeds  of  aalea.  Its 
magnitude  may  be  inferred  from  the  fact  that  in  the  case  of  Alabama 
it  amounted  to  $2,131,105  06.  The  proceeds  thus  omitted  were 
payments  made  under  the  relief  laws.  When  the  price  of  land  ytsib 
reduced  from  $2  to  $1  25  per  acre,  purchase  moneys  that  had  pre- 
viously become  forfeited  on  account  of  failure  of  full  payment  were  iu 
many  cases  restored,  to  enable  the  purchase  to  be  completed  at  the 
reduced  rate.  The  purchaser  was  also  empowered  to  relinquish  one 
or  more  tracts  of  land  on  which  partial  payments  had  been  mcule,  and 
to  apply  these  payments  to  complete  the  purchase  money  on  a  tract 
retained.  The  payments  thus  made  by  restored  forfeitures  and 
relinquishments  were  wholly  withheld  from  the  account  of  sales  f 
and  although  many  millions  of  acres  in  the  several  States  were  pai(f 
for  with  moneys  from  these  sources,  the  States  received  no  per  centagi^ 
thereon.  They  were  not  even  aware  of  such  proceeds  until  the  Ala- 
bama agency  discovered  and  disclosed  the  fact.  In  conseque&ce  of 
it,  Ohio,!Vndiana,  Illinois,  and  Mississippi,  have  again  restated,  or  are 
now  restating,  their  accounts,  to  add  to  their  former  balance  the 
sums  which  are  also  their  due  under  the  discoveries  of  Alabama/  She 
is,  therefore,  entitled  to  the  consideration  of  her  sister  States  for  the 
establishment  of  this  c(»nmon  right. 

The  error  that  omitted  these  proceeds  receives  strong  comment  in 
the  fact  that  out  of  four  departments  of  the  government  which  had 
jurisdiction  of  the  Alabama  principles,^  not  one  officer  questioned  the 
propriety  of  inserting  them. 

These  grave  facts,  perpetuated  on  the  government  records,  sustaiix 
the  allegation  of  default  on  the  part  of  the  United  States  in  the  per- 
formance of  their  fund  obligations.  And  is  there  excuse  for  this 
failure  to  render  the  just  account  that  is  now  acknowledged  ?  The 
United  States  possessed  all  the  requisites  for  a  fair  adjustment ; 
lands,  sales,  officers,  books,  were  all  their  own.  Complexity  there 
was  none.  A  simpler  matter  of  account  cannot  be  proposed.  Why, 
then,  has  the  creation  of  an  expensive  agency  been  necessary  to  the 
attainment  of  justice  by  the  States  ?    This  pregnant  fact,  taken  in 

*  The  LftDd  Office,  Secretary  of  the  Interior,  Attorney  Qeneral,  «id  Fint  ComptroUer. 
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connexion  with  the  uniformity  of  error  in  favor  of  the  United  States, 
naturally  suggests  the  inquiry  whether  there  be  any,  and  what,  remedy 
for  these  many  wrongs. 

Before  proceeding  to  this  consideration,  however,  we  wiU  recapitu- 
late  our  argument  thus  far. 

We  have  shown — 

Ist.  The  origin  of  the  *'ftind"  compact,  to  wit,  in  the  policy  to 
promote  the  sale  of  public  lands. 

2d.  That  the  five  per  cent,  fund  and  the  wm-taacation  were  the 
equivalents  for  each  other. 

3d.  That  the  compact,  assented  to  by  the  State,  effectually  secured 
the  performance  of  the  non-taxation  stipulation. 

4th.  That  the  United  States  so  construed  their  land  laws  as  to 
extend  the  five  years  of  non-taxation  to  a  period  ranging  from  ten  to 
seventeen  years. 

5th.  That  the  States  had  no  security  from  the  United  States  other 
than  their  plighted  faith  for  the  performance  of  the  compact  on  their 
part 

6th.  That  the  claim  of  the  State  to  this  fund  was  enhanced  by  the 
unexpected  and  serious  extension  of  the  non-taxation  period. 

7th.  That  the  United  States  had  the  adjustment  of  the  account 
entirely  to  themselves. 

8th.  That  the  keeping  of  the  fund  account  was  a  simple  task;  that 
palpable  errors  existed  therein;  among  which  was  the  entire  omission 
of  one  distinct  class  of  proceeds,  amounting,  in  Alabama  alone,  to 
over  two  millions  of  dollars. 

9th.  That  the  facts  sustain  a  case  of  grave  and  inexcusable  default 
on  the  part  of  the  United  States. 

It  will  be  observed  that  the  foregoing  remarks  are  justified  by  ad- 
mitted facts.  The  charge  which  they  sustain  is,  the  stating  of 
erroneous  accounts,  and  the  omission  therein  of  appropriate  items. 
To  this  charge  is  now  to  be  added  another,  and,  if  possible,  a  greater 
one,  to  wit,  the  withholding  for  many  years  the  sums  which  their 
own  accounts  showed  to  be  due  to  the  State. 

The  compact  with  Alabama  entitled  her  to  an  expenditure  of  6  per 
cent,  in  improvements  for  her  benefit — ^three-fifths  at  her  own  discre- 
tion, and  two-fifths  by  the  United  States.  The  meaning  of  the  com- 
pact clearly  is,  that  the  payments  shedl  be  made  imrnediaidy — as  fast 
as  moneys  for  land  sales  come  into  the  treasury.  The  language  of 
the  compact  is,  ' '  that  6  per  cent,  ofihe  net  proceeds  shall  be  reserved, '' 
Ac.,  not  5  per  cent,  (mt  of  the  proceeds,  or  arising  from  them,  but  an 
actnal  hypothecation  of  one-twentieth  of  the  original  proceeds  them- 
selves. This  language  contemplated  an  immediate  ownership  in,  and 
of  course  an  immedicUe  use  of  the  fiind  as  soon  as  it  could  conveniently 
be  paid  over.  That  it  was  so  understood  by  the  parties  is  evident 
from  the  provision  made  by  law  for  executing  it.  In  May,  1822,  an 
act  executory  of  the  compacts  with  Alabama  and  other  Amd  States 
was  passed,  directing  the  Secretary  of  the  Treasury  "from  time  to 
time,  whenever  the  quarterly  accounts  of  public  moneys  of  the  several 
land  offices  should  be  settled,^'  to  pay  the  3  per  cent.     Therefore,  in 
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order  to  faithfvRy  perform  the  compact,  prompt  payment  was  requisite* 
Mere  payment  at  some  undefined  future  time  would  not  satisfy  it;  nor 
would  anything  short  of  actual  payment  on  the  quarterly  adjustment 
of  the  accounts. 

This  was  also  just  on  general  principles.  If  the  5  per  cent,  was 
really  to  be  an  equivalent  or  substitute  for  taxation,  its  time  of  pay- 
ment ought  to  take  the  place  of  the  tax,  thus  to  aid  the  State,  when 
her  treasury  was  deprived  of  its  legitimate  resource  by  taxation. 

Every  settlement  on  public  lands  brought  with  it  increased  burdens 
to  the  State.  The  new  settler  and  his  family  swelled  the  population 
which  claimed  the  protection  of  the  State.  In  proportion  to  the  popu- 
lation must  be  the  domestic  representation,  the  judiciary,  police,  roads, 
&c.,  and  other  incidents  to  society.  All  these  are  charges  on  the  State. 
Her  resources  lie  in  taaaJtion,  When  this  right  is  unfettered,  she  can 
easily  provide  for  her  wants  by  an  equable  taxation  on  property.  The 
increase  of  population,  in  this  case,  does  not  augment  the  public  bur- 
dens, because  the  new  settler  tenders  for  taxation  his  new  home.  He 
brings  with  him  the  elements  of  a  self-discharge  of  the  cost  which 
attaches  to  his  citizenship.  In  such  a  case,  all  is  well;  but  in  that  of 
taxation fdtered,  as  in  the  case  under  consideration,  the  equilibrium 
is  lost,  and  the  State  must  look  elsewhere  for  relief  from  the  burdens 
of  an  increasing  population.  The  compact  professes  to  substitute  for 
taxation  5  per  cent,  of  the  settler's  payment ;  but  it  is  no  substitute,  if 
susceptible  of  indefinite  delay.  Prompt  payment — payment  ai  the 
very  time  when  the  settler  augments  the  public  burdens,  and  when  his 
property,  otherwise  taxable,  is  exempt  under  the  contract,  is  the  very 
essence  and  soul  of  its  stipulations. 

Thus  sound  principle  concurs  with  the  compact  and  with  the  law  of 
1822  in  establishing  immediate  payment  as  one  of  the  requisites  called 
for  by  a  faithful  performance  of  the  compact. 

Besides  this,  however,  mere  payment  does  not  satisfy  an  obligation, 
unless  made  on  the  day  when  due.  Money  is  more  valuable  to  a  party 
at  some  periods  than  at  others.  In  early  years  the  State's  means  are 
small.  She  has  much  to  do,  and  all  to  be  done  at  once.  Then  her 
moneys  are  most  beneficial,  and  the  withholding  of  them  the  most 
injurious;  and  if  wilfiilly  withheld  by  an  able  debtor,  she  is  fairly 
entitled  to  compensation,  as  the  measure  of  the  damage  sustained  by 
the  detention,  and  of  the  benefit  derived  by  the  debtor  from  the  use 
of  her  money. 

Let  us  apply  these  principles  to  the  case  of  Alabama.  It  has  been 
seen  that  there  was  error  and  wrong  in  respect  to  her  three  per 
cent. — ^the  portion  payable  to  the  State.  Do  we  find  in  the  per- 
formance of  the  two  per  cent,  branch  of  the  compact  an5rthing  to 
redeem  the  evils  of  the  other  ?  Par  from  it.  On  the  contrary,  there 
the  wrong  is  even  deeper — the  evil  yet  greater.  The  United  States 
agreed  to  expend  the  two  per  cent,  fund,  and  to  do  so  as  fast  as  re- 
ceived at  the  treasury.  Yet  for  twenty-two  years  that  fund  lay  in 
their  treasury  unexpended,  save  for  the  United  States  wants;  and 
these  the  years  of  Alabama's  greatest  need  of  commercial  facilities 
and  her  smallest  means  for  their  construction!    Though  error  existed 
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in  the  three  per  cent,  account,  a  part  of  it  was  paid,  but  not  a  dollar 
of  the  two  per  cent,  until  1841  and  1842.  Its  amount  as  then  adjusted 
at  the  treasury  was  $238,405  21.  This  large  sum,  purchased  by- 
Alabama  for  a  specific  use  by  her  lost  taxation,  had  up  to  this  period 
only  enriched  the  United  States. 

It  might  be  here  asked,  ought  not  the  United  States  to  render  com- 
pensation for  this  withholding  of  a  trust  fund  from  the  cestui  que 
trust  ?  but  Alabama  desires  to  prefer  no  claim  that  is  not  well  assured 
by  the  highest  principles  of  justice.  She  therefore  passes  by  this 
item,  waiving  any  claim  upon  it,  and  alluding  to  it  only  as  proof  of 
the  serious  default  of  the  United  States  in  the  time  of  payment  of 
acknowledged  dues. 

The  claim  she  presents  is  limited  to  that  portion  of  her  purchased 
fund  which  was  found  due  to  her  by  the  late  restatement  of  her 
account  in  the  Treasury  Department,  and  paid  in  January  last.  It 
arose  from  introducing  into  the  account  the  previously  omitted  pay- 
ments for  lands  made  by  restored  forfeitures  and  relinquishments. 
Their  gross  sum  exceeded  two  millions  of  dollars.  The  State's  per 
centage  on  it  was  $103,991  20.  She  now  claims  interest  on  the  de- 
ferred payment  of  this  balance.  For  statement  thereof  see  exhibit 
A.  The  precise  amount  of  each  payment,  with  the  date  of  accrual 
to  the  State,  are  set  out  distinctly  in  the  restated  account.  One  half 
accrued  in  1821,  and  the  other  half  between  that  and  1831 — an  av- 
erage period  of  twenty -five  years.  During  these  twenty-five  years, 
Alabama  often  demanded  of  the  United  States  her  dues  from  this  fund. 
Not  receiving  them,  and  unable  to  postpone  her  public  improvements, 
she  was  finally  coerced  to  raise  the  means  by  the  issue  of  State  bonds, 
bearing  interest.  The  fact  of  her  wants  is  thus  evidenced.  Mean- 
while her  non-taxation  stipulation  was  extended  from  five  to  ten  years, 
and  in  most  instances  to  seventeen.  Her  waste  lands  passed  to  the 
United  States,  and  she  herself  was  held  to  the  very  letter  of  strict 
performance.  And  to  crown  the  whole,  is  the  fact  that  the  United 
States,  becoming  possessed  of  the  bonds  of  Alabama,  issued  in  1836, 
to  the  amount  of  one  million  six  hundred  and  ninety-seven  thousand 
dollars,  which  bonds  were  issued  (in  part)  in  consequence  of  the 
United  States'  default,  have  invariably  demanded  and  enforced  the 
prompt  payment  of  semi-annual  interest  thereon,  from  their  issue  to 
this  day.  Yet  during  all  this  time  the  United  States  were  in  fact  the 
debtor,  and  Alabama  the  creditor,  to  a  certain  extent. 

This  is  a  very  important  consideration.  It  alone  is  deemed  to  be 
decisive  for  the  present  claim.  Let  us  look  at  the  facts,  and  apply 
to  them  the  conounon  and  indisputable  rules  of  all  dealing.  In  1836 
the  United  States  became  possessed  of  certain  bonds  of  Alabama,  and 
have  ever  since  received  interest  on  them  at  six  per  cent.  But  in 
1836,  and  for  many  years  prior,  the  United  States  owed  Alabama 
$103,991  20,  (in  round  terms  $104,000.)  Consequently,  Alabama 
was  entitled,  in  1836,  to  have  that  sum  endorsed  on  the  bonds,  and 
thereby  to  have  so  much  of  the  principal  absolutely  and  forever  dis- 
charged. 
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The  account  on  these  bonds  would  then  have  stood  thus : 

Total  amount  of  bonds $1,697,000 

Less  by  amount  due  Alabama,  say 104, 000 

Balance  due,  and  on  which  Alabama  is  to  pay  interest...  1,593,000 

By  the  error  of  the  United  States  this  indisputable  credit  was  not 
given;  and  in  consequence  Alabama  was  wrongfully  held  to  pay  in- 
terest on  the  face  amount  of  her  bonds,  and  has  been  thus  held  to 
pay  from  1836  to  the  present  time.  Consequently,  she  has  overpaid 
the  legal  interest  by  paying  interest  on  this  $104, 000,  which  she  did 
not  owe.  The  semi-annual  interest  on  that  sum,  at  six  per  cent.,  is 
$3,120.  Each  payment  thereof  was  wrong.  Twenty-eight  of  them 
have  been  made.  In  a  schedule  hereto  attached,  marked  exhibit  B, 
is  contained  the  account  of  these  illegal  overpayments. 

If,  therefore,  the  United  States  should  repudiate  altogether  the  pay- 
ment of  interest  upon  the  balance  due  the  State,  yet  here  is  another 
wholly  distinct  ground  of  claim  by  Alabama — ^it  is  to  get  back  moneys 
wrongfully  overpaid  by  her  to  the  United  States. 

But  it  is  contended  that  every  good  principle,  and  the  usage  of  the 
United  States,  entitle  her  to  interest  on  the  $104,000  for  the  entire 
period  of  its  being  due. 

The  United  State  always  charge  interest  upon  indebtedness  as  an 
indispensable  element  of  account.  They  have  so  charged  Alabama 
and  the  other  fund  States:  and  when  the  latter  owed  interest  on  their 
bonds  in  the  United  States'  possession,  the  United  States  not  only 
charged  interest,  but  actually  applied  the  State's  per  centage  to  dis- 
charge the  interest;  and  that,  too,  although  the  per  centage  was  not 
an  open  sum,  but  a  trust  fund,  pledged  to  a  specific  use,  and  one  in 
which  every  State  in  the  Union  had  an  interest  and  title  as  well  as 
the  indebted  State. 

Let  these  rules  work  both  ways.  As  the  United  States  charged 
Alabama  interest  on  a  presumed  indebtedness,  why  should  not  they, 
in  turn,  pay  her  interest  on  an  actual  one  ? 

As  the  United  States  charge  the  fund  States  interest,  and  detained 
their  per  centage  to  pay  it,  why  should  not  the  United  States,  in  turn, 
pay  interest  on  their  per  centage  when  wrongfully  detained  ? 

When  Alabama  paid  interest  wrongfully  on  money  she  did  not  owe, 
why  should  not  the  wrong  be  made  right  by  the  United  States  re- 
turning the  money  wrongfully  received  ? 

To  answer  these  questions  otherwise  than  affirmatively  would  be  to 
sink  the  sovereignty  of  the  States  in  that  of  the  United  States;  for  the 
United  States  cannot  escape  from  the  force  of  these  established  rules, 
except  under  the  plea  of  the  prerogative  of  sovereignty.  Are  the 
States  less  sovereign,  or  less  seized  of  rights  than  the  United  States, 
the  creature  and  representative  of  them  all  ?  Nay  1  It  is  they  that 
are  the  real  sovereigns,  and  the  actual  source  of  political  life  and 
power  in  the  United  States. 

And  why  should  not  the  United  States  pay,  and  Alabama  receive 
interest?    Her  right  to  the  principal  was  conceded,  and  it  has  been 


STATE  OF  ALABAMA*  13 

paid.  V  Her  right  to  it  twenty-five  years  ago  has  also  been  conceded. 
Her  demand  of  it,  the  injury  inflicted  upon  her  by  its  detention,  the 
errors  of  the  United  States,  and  their  use  of  her  money,  are  all  alike 
unquestioned.  Why,  then,  should  not  interest  be  paid  ?  Interest  is 
at  once  the  measure  of,  and  compensation  for,  the  damage;  the  equiva- 
lent to  the  one  party  for  detention,  paid  by  the  other  for  the  use  of 
money. 

Why,  then,  should  it  not  be  paid  ?  Is  it  that  its  payment  in  this 
case  would  conflict  with  the  practice  of  the  government  ?  We  will 
examine  the  subject,  and  prove  that,  so  far  from  conflicting,  it  would 
be  in  strict  conformity  with  its  theory  and  practice  under  every  ad- 
ministration. 

The  payment  of  interest  by  the  United  States  has  been  often  dis- 
cussed, and  has  recently  undergone  so  thorough  an  investigation  that 
it  is  unnecessary  here  to  go  into  the  subject  at  large.  A  few  cases 
will  be  given,  and  remarks  made  upon  them,  to  show  that  the  case  of 
Alabama  comes  well  within  the  rules  which  sustain  the  payment  of 
intereett,  and  is  distinguisned  by  strong  characteristics  from  those 
cases  which  are  without  them. 

The  great  bulk  of  opinion  and  decision  respecting  the  payment  of 
interest  by  the  United  States  has  been  given  under  circumstances  not 
applicable  to  the  present  case.  Nearly  all  relate  to  the  allowance  of 
•Interest  by  the  departments  or  executive  oflScers.  It  is  their  power 
that  is  chiefly  examined,  and  their  allowance  of  interest  that  is  can- 
vassed and  censured.  Congress  may  be  jealous  of  the  exercise  of  so 
dangerous  a  power  by  merely  executive  officers,  but  Alabama  seeks 
congressional  and  not  departmental  action. 

Another  marked  distinction  between  this  and  ordinary  cases  is  the 
&ct  that  the  latter  are  the  claims  of  individuals,  unknown  to  the  gov- 
ernment until  presented,  vouched,  and  allowed.  They  then,  for  the 
first  time,  become  a  debt  against  the  United  States. 

The  case  of  Alabama  is  in  strong  distinction.  It  is  the  claim  of  an 
equal  and  a  sovereign.  It  arises  under  a  treaty  compact,  (for  these 
compacts  are  in  the  nature  of  treaties,  and  are  entitled  to  the  usages 
appurtenant  to  compacts  between  sovereignties.)  Its  existence  is 
made  known  by  the  treaty.  It  is  secured  by  law.  It  begins  where 
the  other  class  of  claims  ends,  being  founded  on  a  debt  against  the 
United  States  under  a  compact,  and  a  law  executory  of  it.  The 
United  States  are  bound  to  take  notice  of  it,  and  to  provide  for  its 
due  payment,  as  for  any  other  national  obligation,  even  without  special 
demand.  It  is  a  question  of  right  arising  from  a  compact,  and  not  an 
original  demand.  Therefore,  rules  properly  applicable  to  individual 
cases  fail  to  reach  this.  Nothing  is  common  to  the  two,  except  that 
both  are  called  by  the  common  name  of  '*  claims.'' 

The  general  rule  applicable  to  claims  may  be  gathered  from  the 
opinion  of  Attorney  General  Taney  in  Major  Thorpe's  case,  (p.  841.) 
(Attorney  General's  opinion.)  Its  substance  is,  that  there  is  no  legal 
or  constitutional  objection  to  the  allowance  of  interest  by  executive 
officers  ^^  if  justly  rf«6,"  but  that  the  cases  are  rare  in  which  interest 
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can  be  ''justly  due/'  the  United  States  being  presumed  to  be  always** 
ready  to  pay.     (For  this  opinion  see  exhibit  D.) 

It  follows  that  the  converse  of  the  proposition  in  this  opinion  must 
be  equally  true,  and,  therefore,  that  there  may  be  claims  where 
interest  is  "  jusUy  due,"  and  that  the  officers  ought  to  pay  interest 
on  them.  By  referring  to  the  opinion,  it  will  be  seen  that  this  con- 
clusion is  inevitable  from  its  reasoning,  and  that  this  class  of  cases 
are  those  in  which  the  claim  in  proper  shape  is  before  the  govern- 
ment, and  delay  of  payment  is  caused  by  the  default  of  the  United 
States. 

The  test  upon  which  the  exemption  of  the  United  States  from 
interest  is  made  to  depend  is  the  fact,  which  of  the  parties  delayed 
the  payment  of  the  principal  ?  Who  was  in  default  ?  In  the  case 
under  consideration,  if r.  Taney  reasons  thus :  The  accounting  oflScers 
are  not  forbid  to  pay  interest  if  it  is  **  justly  due."  But  the  United 
States  are  always  ready  to  pay  when  a  claim  in  proper  shape  is  before 
them;  ther^ore  it  can  rarely  happen  that  they  are  "justly  chargeable 
with  interest."  Why?  Because  it  is  the  fault  of  the  claimant, 
says  the  opinion.  Hence,  then,  it  is  the  favU  that  decides  the 
justice  of  an  interest  demand. 

When,  therefore,  the  United  States  are  in  fault;  when  the  claim 
in  proper  shape  is  before  them,  and  that  the  delay  of  payment  is 
theirs,  the  case  is  one  of  those  "rare"  occurrences  which  the  Attor- 
ney General  deemed  possible,  though  not  likely,  where  the  United 
States  are  "justly  chargeable  with  interest;"  and  it  becomes  a  subject 
of  demand  so  just  that  even  the  accounting  officers  might  pay  it. 

It  scarcely  needs  to  be  remarked  that  the  case  of  Alabama  is  pre- 
cisely one  of  those  rare  exceptions.  Demand  for  her  due,  apart 
from  special  demand,  was  always  before  the  government  under  the 
obligations  of  a  treaty  compact  and  the  provisions  of  an  executory 
law.  This  continued  notice  and  demand  rendered  any  non-payment 
a  clear  case  of  laches.  The  United  States  themselves  admit  the 
perpetual  obligation  of  this  demand  by  making  adjustments  and 
payments  from  year  to  year  of  the  per  centre  without  special 
demand. 

The  claim  is  therefore  one  which,  in  the  opinion  of  Chief  Justice 
Taney,  even  the  accounting  officers  ought  to  pay;  and  if  so,  then,  a 
fortUyri^  is  Congress  bound  to  pay  it. 

We  will  now  consider  another  case. 

On  page  542,  Attorney  General's  opinions,  is  found  an  opinion  of 
Mr.  Wirt  on  certain  reciprocal  rights  and  duties  of  the  government 
and  the  States.  It  was  given  on  the  claim  of  Virginia  for  interest, 
under  an  act  of  Congress  which  guarantied  payment  of  her  expenses 
during  the  war  with  Great  Britain  with  interest.  His  reasoning  is, 
that  where  the  United  States  fail  to  do  a  thing  to  the  performance 
of  which  they  are  bound,  and  the  State  does  it  from  necessity,  and 
obtedns  the  means  by  borrowing  on  interest,  the  United  States  are 
bound  to  make  the  State  good  in  principal  and  interest. 

Here,  again,  Alabama  presents  a  case  of  entire  analogy.  The 
United  States  were  bound  to  pay  her  moneys  for  internal  improve- 
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ments.  They  failed  to  do  so.  The  improvements  were  indispensa- 
hle  to  the  State.  The  want  of  commercial  facilities  were  as  fatal  to 
her  interests  as  the  presence  of  an  invading  enemy  to  Virginia. 
She  was  therefore  compelled  to  make  the  improvements  in  self- 
defence.  She  borrowed  money  for  the  purpose,  and  paid  interest 
for  its  nse.  According  to  Mr.  Wirt,  then,  **the  United  States 
having  failed  to  make  sach  provision,  and  the  State  having  to  defend 
itself"  (make  the  improvement)  **by  means  of  her  own  resources, 
the  expenditure  thus  incurred  forms  a  debt  against  the  United  States 
which  they  are  bound  to  reimburse;"  and  as  **the  State  has  been 
obliged  to  borrow,"  **and  pay  interest,  such  debt  is  essentially  a 
debt  due  by  the  United  States,  and  both  the  principal  and  interest 
are  to  be  paid  by  the  United  States." 

We  next  invite  attention  to  a  remarkable  case  in  which  the  United 
States  interwove,  in  the  code  of  her  own  polity  and  of  national 
usage,  the  principle  that  the  payment  of  interest  was  indispensable 
to  the  just  satisfaction  of  an  acknowledged  debt,  under  circumstances 
and  reasoning  of  striking  applicability  to  the  present  case. 

The  case  cited  is  found  in  Mr.  Wirt's  opinion  (page  560)  on  the 
convention  of  St.  Petersburg.  This  was  an  award  by  the  Emperor 
of  Russia  on  certain  questions  between  England  and  the  United 
States  arising  out  of  the  war  of  1812.  It  awarded  **just  indemnifi- 
cation" to  the  United  States  for  slaves  and  property  carried  away 
duryig  the  war.  The  question  was,  whether  the  ^^just  indemnjfica' 
tion^^  included  interest  as  well  as  principal,  or  whether  the  indemnity^ 
stopped  at  the  naked  value  of  the  property.  The  British  commis" 
sioner  contended  against  interest.     Mr.  Wirt  reasons  thus: 

**  A  wrong  must  be  repaired  in  whole,  if  it  would  be  indemnified  ; 
that  a  reparation  of  one-half  or  three-fourths  would  not  be  enough  ; 
that  the  taking  away  the  property  originally  was  wrong,  and  the 
continuance  of  the  possession  of  the  property  was  an  additional  wrong; 
that  the  property  was  detained  eleven  years  in  violation  of  a  treaty  : 
that  it  is  not  con8i8tei>t  with  the  usage  of  nations  to  redress  wrong  by 
a  mere  return  of  the  naked  value,  without  interest,  even  of  belligerent 
nations,  far  less  of  friendly  powers  ;"  and  he  concludes  by  deciding 
that  interest  is  a  necessary  part  of  the  indemnity. 

The  facts  of  this  case  are  substantially  those  of  Alabama,  and  the 
reasoning  of  Mr.  Wirt  applies  with  unanswerable  strength.  There 
was  a  treaty  compact  between  the  United  States  and  Great  Britain  ; 
so  between  the  United  States  and  Alabama.  Great  Britain  violated 
the  one,  the  United  States  the  other  ;  one  by  commission,  the  other 
by  omission.  The  one  did  what  she  ought  not  to  have  done,  (take 
property  ;)  the  other  left  undone  what  they  ought  to  have  done,  (pay 
money.)  In  both  cases  there  was  equal  transgression.  The  United 
States  claimed  to  be  made  whole  by  Great  Britain ;  Alabama  now 
claims  the  same  of  the  United  States.  The  original  act  of  Great 
Britain  was  decided  by  the  award  of  the  Emperor  of  Rassia  to  be  a 
wrong  committed  in  1815.  The  original  act  of  the  United  States  was 
decided  by  her  own  ofiicers,  in  their  official  capacity,  to  be  a  wrong 
committed  in  1821.     Great  Britain  and  the  United  States  both  admit 
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the  wrong,  and  offer  reparation  by  payment  of  the  naked  value  at  the 
perpetration  of  the  wrong,  i.  e.,  the  principal.  But  Mr.  Wirt  says  the 
detaining  was  an  equal  wrong  with  the  original  act ;  that  the  parties 
lost  the  use  of  their  property,  and  that  the  only  proper  indemnity  is 
reparation  for  the  whcle  of  it — ^for  the  original  and  the  continuing 
wrong — and  that  interest  is  a  necessary  part  of  the  indemnification 
under  the  law  of  nations.  Accordingly,  the  United  States  demanded 
interest  of  Great  Britain,  and  finally  enforced  it— enforced  it  as  the 
due  measure  of  national  redress  of  wrong,  as  established  by  usage 
and  principle.  And  such  measure  of  redress  Alabama  confidently 
expects  to  receive  from  the  United  States*  It  is  not  to  be  believed 
that  the  United  States  will  now  reverse  great  national  principles  for 
which  they  successfully  contended,  because  of  their  own  reversed 
position  from  creditor  to  debtor.  Were  the  United  States  to  reverse  a 
great  principle  thus  solemnly  and  conspicuously  settled,  and  to  reverse 
it  here  where  its  rule  is  against  them,  such  antagonist  action  would 
necessarily  impair  confidence  in  the  faith  of  the  government,  and 
destroy  that  fixity  which  is  so  essential  in  the  principles  and  proce- 
dure of  government. 

The  foregoing  cases  show  that  the  claim  of  Alabama  for  interest  is 
well  sustained  by  the  principles  and  usage  of  our  government. 

We  will  now  adduce  another  class  of  cases  to  show  what  has  been 
the  action  of  Congress. 

As  might  be  expected  from  a  body  possessing  the  power,  almost 
unlimited,  over  claims,  its  action  will  be  found  more  liberal  than  that 
of  mere  executive  officers.  Liberality,  generosity,  and  an  enlarged 
equity,  no  less  than  strict  justice,  characterize  their  acts. 

The  cases  cited  will  be  those  only  in  which  interest  has  been  paid 
as  the  due  measure  of  relief. 

1st.  Where  money  is  the  basis  of  relief,  interest  is  added  as  a  part 
of  the  remedy. 

Smith  and  Gates  had  purchased  lands  of  the  United  States.  Title 
proved  defective.  Principal  and  interest  were  allowed. — (U.  S.  S., 
vol.  6,  p.  72.) 

Joshua  Sands,  collector,  was  sued  for  vessel  seized  ;  he  claimed  for 
damages  of  the  United  States  ;  he  was  allowed  interest  and  costs. — 
(Vol.  6  U.  S.  S.,  p.  150.) 

John  Thompson  ;  interest  allowed  on  money  advanced,  and  also  on 
services. — (Vol.  6,  p.  208.) 

William  Tharpe  ;  interest  allowed  on  claim  for  services  and  bill  of 
charges.— (Vol.  6,  p.  476.) 

Thomas  Richardson,  a  sutler,  to  protect  himself,  he  took  out  letters 
of  administration  to  soldiers  who  owed  him.  Repaid  vnth  interest^  to 
extent  of  funds  due  to  soldiers. — (Vol.  6,  p.  558.) 

Marius  G.  Gilbert;  the  same. — (Vol.  6,  p.  621.) 

2d.  In  cases  of  accounts  with  the  United  States,  and  also  where  a 
balance  is  found  against  the  United  States,  Congress  pays  interest. 
(Such  is  the  case  of  Alabama.) 

In  1802,  Arthur  St.  Glair ;  his  accounts  referred  to  accounting 
officers,  and  balance  paid  with  interest. — (Vol.  6,  p.  16.) 
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Stephen  Savre,  1807;  his  account  .settled  tind  interest  allowed. — 
(Vol.  6,  p.  65.) 

T.  Barclay,  1808  ;  the  same.— (Vol.  (>,  p.  72.) 

Wm.  Baynham,  1810 ;  the  same.— (Vol.  G,  p.  89.) 

Moses  Young,  1810  ;  the  same. — (Vol.  6,  p.  89.) 

J.  Wheaton,  1806  ;  balance  due  hipi  bV  award,  $1,600  :  interest 
from  1807  added.— (Vol.  6,  p.  166.) 

R.  Hills,  1819;  account  settled  and  interest  paid. — (Vol.6,  p.  231.) 

Wm.  Otis,  1829;  the  same.— (Vol.  6,  p.  396.) 

3d.  In  case  of  unjustified  detention  of  property  by  the  United  States, 
Congress  pays  interest  to  compensate  for  the  detention.  A  fortiori^ 
is  interest  due  for  detention  of  money,  it  being  always  the  subject  of 
interest,  but  property  rarely. 

John  Coles,  1802;  vessel  detained  at  Gibraltar  by  American  consul: 
damages  and  interest  paid. — (Vol.  6,  p.  51.) 

D.  Colton,  1809;  vessel  detained ;  damatges  and  interest  paid. — (Vol. 
6,  p.  80.) 

jth.   Interest  is  a  necessary  part  of  indemnity. 

N.  Green,  indemnified  in  a  certain  sum,  and  interest  paid. — (Vol. 
6,  p.  9,  28.) 

5th.  When  the  claim  is  founded  on  an  equivalent  rendered  to  the 
United  States,  and  the  United  States  have  received  value  therefor^ 
thev  will  pav  the  claim  with  interest,  even  though  it  be  barred  bv  a 
contract  fully  performed. 

Congress  disregards  every  barrier  to  a  compensation  which  is  just 
in  principle. — (See  case  of  John  Steinmau  and  others.) 

Steinman  and  others,  in  1813,  manufactured  arms  for  the  United 
States,  under  a  contract  accompanied  by  a  specimen.  They  delivered 
the  arms  and  were  paid  the  stipulated  price.  In  1826,  the}"^  peti- 
tioned Congress  for  an  additional  allowance,  because  the  arms  were 
better  than  was  required  by  the  contract;  also,  because  the  govern- 
ment had  paid  other  contractors  a  higher  price  for  same  kind  of  articles 
under  contracts. 

Of  course  these  petitioners  had  no  pretence  of  right  on  which  to 
found  their  claim.  They  had  made  their  contract  and  received  the 
stipulated  price;  13  years  passed  away  since  the  transaction  was 
concluded.  It  rested  entirely  on  equitable  principles.  But  Congress 
entertained  the  claim  and  passed  an  act  not  only  giving  them  the 
increased  rate,  but  also  interest  on  it  from  1813. — (See  vol.  6,  U.  S. 
?5..  p.  345.) 

The  cases  last  cited  embrace  the  cardinal  points  of  the  Alabama 
claim.  It,  like  them,  is  for  interest.  The  basis  of  it  (like  point  1st) 
IS  money;  like  point  2d,  it  is  a  balance  on  account  stated  with  the 
United  States;  like  point  3d,  it  is  a  detention  by  the  United  States, 
but  of  money  instead  of  property;  like  point  4th,  interest  is  necessary 
to  indemnify  the  State  for  injury  and  for  interest  paid  by  the  State ; 
and,  like  point  5th,  the  claim  is  founded  on  an  ample  equivalent 
rendered  by  her  to  the  United  States  by  the  surrender  of  t^ixation. 

The  comparison  of  the  cases  of  Steinman  and  Alabama  is  this :  both 
rendered  value  to  the  United  Staters  under  contracts;  to  Steinnifin  the 
Rep.  C.  C.  181 2 
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United  States  performed  in  full;  to  Alabama  they  failed.  Steinman 
bargained  with  his  eyes  open  and  a  sample  in  his  hand^  was  paid  his 
price  in  full  and  acquiesced  for  thirteen  years;  yet  Congress  over- 
looked all  but  the  original  value,  increased  the  price  and  added 
interest  to  boot.  In  the  case  of  Alabama,  no  contract  bars  her. 
True,  a  contract  there  is,  T:)ut  it  throws  its  heavy  weight  in  her  favor, 
and  not  against  her. 

We  shall  now  cite  a  class  of  cases  in  which  the  United  States  have 
invariably  paid  interest  to  the  States  as  the  **just  compensation''  for 
their  performance  of  acts  which  it  was  the  duty  of  the  United  States 
to  do.  This  legislative  action  practically  illustrates  and  sustains  the 
principles  laid  down  by  Mr.  Wirt  in  the  case  of  Virginia,  and  quoted 

on  page .     It  conclusively  establishes  the  principle  that  in  all 

CRses  of  suitable  emergency,  the  States  may  discharge  duties  which 
of  right  pertain  to  the  United  States  alone,  but  which  they  omit 
through  laches  or  necessity. 

But  it  shows  more.  It  establishes  also  the  principle  contended 
for,  that  the  States  as  sovereigns  in  themselves  and  component  parts 
of  the  common  sovereignty  representing  their  Union,  stand  on  a  plat- 
form of  equality  when  respectively  dealing  with  the  united  body; 
that  prerogatives  which  attach  to  sovereignties  in  their  intercourse 
with  individuals,  are  lost  in  the  co-extensive  privileges  of  the  equal. 
Accordingly  we  find  that  in  the  accounts  of  the  latter  class,  the 
ordinary  rule  that  governs  adjustments  between  individuals  prevails. 
In  their  cases — ^the  cases  of  equals — ^interest  unless  waived  by  law  or 
contract,  attaches  to  non-payment  as  an  indispensable  consequence. 
In  a  2d  class  of  cases — that  of  sovereigns  and  individuals — the  equality 
of  condition  is  lost,  and  ^vith  it  the  rule  also.  But  in  the  3d  class  the 
equality  is  restored  and  with  it  the  rule  is  again  established. 

And  still  more,  this  legislation  in  connexion  with  the  preceding 
cases  shows  how  vast  the  field  is  from  which  spring  the  elements  of 
demand  for  interest,  as  the  due  measure  of  satisfaction  for  the  honor 
and  faith  of  the  United  States.  They  exhibit  the  extent  of  exception 
to  the  rule,  generally  deemed  so  fixed,  that  the  United  States  never  pay 
interest,  and  prove  that  like  every  rule  it  has  its  just  exceptions. 

March  3,  1825,  vol.  4,  U.  S.  S.,  page  132. — ^Interest  to  Virginia 
on  expenditures  for  the  United  States  during  the  war  of  1812. 

May  13,  1826,  vol.  4,  U.  S.  S.,  page  161. — ^The  same  to  Maryland. 

May  20,  1826,  vol.  4,  page  175. — ^The  same  to  Delaware. 

May  20,  1826,  vol.  4,  page  177.— The  same  to  Baltimore. 

May  22,  1826,  vol.  4,  page  193.— The  same  to  New  York. 

March  3,  1827,  vol.  4,  page  240. — The  same  to  Pennsylvana. 

March  22,  1832. — ^The  same  to  South  Carolina. 

In  addition  to  these  cases  are  two  in  which  the  present  Senate 
passed  bills  giving  interest  to  Georgia  and  Maine. 

A  large  mass  of  precedent  has  now  been  shown  in  every  depart- 
ment of  the  government,  all  concurring  in  a  common  principle.  The 
opinions  of  Attorney  Generals  Wirt  and  Taney,  the  practice  of  the 
government  in  its. foreign  and  domestic  relations,  the  legislation  of 
Congress  and  the  dealings^with  the  States  of  the  Union,  harmonize 
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in  edtablishiDg  that  the  State  of  Alabama  is  entitled  to  interest  in  a 
vHRe  so  analogous  to  the  numerous  instances  cited. 

It  only  remains  to  be  seen  what  the  law  of  nations  and  the  policy 
of  our  own  laws  suggest  as  applicable  to  the  case.  But  two  authori- 
ties will  be  cited.     Let  them  speak  for  themselves. 

Vattel  says  :  '  •  All  the  promises,  the  conventions,  all  the  contracts 
of  the  sovereign  are  naturally  subjected  to  the  same  rules  as  those  of 
private  persons.'' — (Vattel,  lib.  2,  chap.  14,  p.  213.) 

The  eminent  jurist,  Justice  Story,  sayn,  in  Thorndike  y«.  United 
States,  (1  Mason's  Rep.,  20:)  **If  the  present  were  a  contract  be- 
tween private  citizens,  there  can  be  no  doubt  that  the  court  would 
be  bound  to  give  interest  upon  the  contract  up  to  the  time  of  pay- 
ment; and  if  by  law  the  amount  due  on  the  contract  could  be  pleaded 
Hs  a  tender  or  a  set-off  to  a  private  debt,  it  would  be  a  good  bar  in 
the  fall  extent  of  the  principal  and  interest  due  at  the  time  of  such 
tender  or  set-off.  Nay,  more :  if  the  note  or  promise  were  made  by 
a  citizen  to  the  government,  the  latter  might  enforce  its  claim  to  the 
like  extent.  Can  it  make  any  difference  in  the  construction  of  the 
contract  that  the  government  is  the  dthtor  instead  of  the  crediixyr  ? 
In  reason,  in  justice,  in  equity,  it  ought  to  make  none,  and  there  is 
not  a  scintilla  of  law  to  justify  any.  If  a  suit  could  be  maintained 
against  the  government  I  do  not  perceive  why  it  would  not  be  as 
much  the  duty  of  the  court  to  render  judgment  in  such  suit  for  the 
principal  and  interest,  in  the  same  manner  and  to  the  same  extent,  as 
it  would  in  the  case  of  private  citizens.  The  United  States  have  no 
prerogative  to  claim  one  law  upon  their  own  contracts  as  creditors^ 
another  as  debtors.  If  as  creditors  they  are  entitled  to  interest,  as 
debtors  they  are  bound  also  to  pay  it.'' 

The  force  and  propriety  of  this  reasoning  must  strike  every  one. 
Were  the  United  States  then  to  refuse  interest  to  Alabama  they  would 
do  that  for  which  Mr.  Justice  Story  says  **  they  have  no  prerogative," 
and  far  less  have  they  law.  As  creditors  enforcing  interest  from 
Great  Britain  under  treaty  and  from  the  States  under  contract,  but  as 
debtors  refusing  to  pay  it,  though  their  debt  is  admitted,  and  the  in- 
struments are  the  same,  what  would  it  be  but  to  assume  under  the 
iron  hand  of  power,  the  position  for  which  the  great  jurist  expressly 
declares  there  is  neither  law  nor  prerogative  ? 

Such  action  by  the  United  States  cannot  be  contemplated.  A  dig- 
nified and  honorable  nation,  it  only  needs  to  know  the  right  to  do  it; 
and  in  their  dealing  with  Alabama  they  will  doubtless  conclude,  when 
they  know  the  facts,  that,  in  the  jurist's  words,  **a8  creditors  they 
have  taken  interest  of  the  State,  as  debtors  they  are  bound  also  to 
pay  it." 

To  close  this  branch  of  the  argument  it  only  remains  to  notice  the 
contrast  between  this  and  a  recent  case,  the  subject  of  much  dis- 
cussion. 

The  Oalphin  claim  was  originally  against  the  Indians;  then  against 
Great  Britain;  next  against  Georgia;  but,  in  the  opinion  of  its  oppo- 
nent»<,  never  a  just  one  against  the  United  States.  It  did  not  origi- 
nate* againi^t  them,  and  if  it  lay  against  them  at  all  it  was  only  by 
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implicatiou.  Thus  the  first  great  element  necessary  for  an  interest 
elaim  was  hero  wicertain^  i.  e.  the  actual  ripht  of  claimant  to  the 
principal  from  the  United  States. 

Greater  contrast  cannot  exist  than  does  exist  in  the  foregoing  re- 
spects between  the  Galphin  and  the  Alabama  claims.  The  latter 
arises  from  a  contract  with  the  United  States — is  the  equivalent  for 
a  value  paid  to  the  United  States.  The  Galphin  principal  was  paid 
under  a  late  act  of  Congress — as  a  matter  of  grace,  say  some:  but, 
at  any  rate,  as  a  matter  of  discretion.  Alabama's  principal  accrued 
under  a  treaty  contract,  and  was  paid  as  a  rights  without  congres- 
sional aid. 

But  the  gravamen  of  the  Galphin  case  was  that  executive  (^icei's 
paid  interest  without  a  special  enactment  by  Congress.  Its  opponents 
do  not  allege  that  interest  is  not  to  be  paid  by  the  United  States 
under  any  circumstances,  or  that  Cwigress  cannot  order  its  payment, 
but  they  object  to  its  unauthorized  payment  by  executive  officers  a« 
an  undue  exercise  of  power. 

It  is  to  Congress  Alabama  comes  and  appeals  for  justice.  She  sup- 
plicates not  for  favor,  but  asks  for  i^Ms — rights  admitted  and  long 
withheld;  and  she  comes  with  clean  hands.  Her  faith  to  the  nation 
and  to  individuals  is  untarnished.  She  has  never  been  behind  her 
sister  States  in  upbuilding  and  sustaining  the  institutions  of  our  coun- 
try, and  in  the  early  policy  of  encouraging  the  sales  of  public  lands 
she  has  submitted  to  more  sacrifices  than  any  of  the  land  States. 

Would  it  comport  with  the  dignity  of  a  great  nation  to  withhold 
justice  in  the  present  case?  The  United  States  demanded  and  re- 
ceived from  Great  Britain  that  justice  in  a  similar  case;  they  exact 
it  from  the  States  of  the  Union;  they  enforce  it  from  their  own  citi- 
zens in  all  dealings  with  them.  Is  it  consistent,  is  it  Hght,  that  a  rule 
should  exist  alioays  in  favor  of  a  nation,  but  never  against  her? 

Are  the  great  principles  of  justice  to  be  powerless  when  a  nation 
is  the  subject  of  their  application?  And  is  this  Union  to  protect  it- 
self behind  the  doctrine  of  the  English  crown,  that  **the  King  can 
do  no  wrong?'' 

Nay,  rather  let  the  contrary  doctrine  obtain;  let  justice  be  ever 
most  inflexible,  fair  dealing  most  pure,  and  honor  most  scrupulous  in 
the  dealings  of  a  nation,  herself  the  asserter  and  the  exemplar  of  an 
unswerving  code  of  principles,  as  the  only  foundation  on  which  a  na- 
tion's true  prosperity  and  glory  can  rest. 

RespectfuUv  submitted. 

JEFF.  F.  JACKSON, 
Age7it  for  the  State  of  Alabama. 

Washington,  Jime  25,  1850. 
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APPENDIX. 

EoMbU  Af  showing  the  interest  which  the  State  of  Alabama  now  daims. 

(See  the  last  column  of  statement.) 


The  following  statement  exhibits  the  sums  paid  for  lands  in  Ala- 
bama, with  the  dates  when  paid,  but  which  were  withheld  from  the 
fund  account  of  the  State  until  the  restatement  thereof — J|0*  All  these 
facte  being  taken  from  the  oiGcial  statement  of  the  Treasury,  now  of 
record  there. -%Si[ 

It  also  exhibits  the  State' s  percentage  on  these  omitted  payments  ; 
the  period  for  which  it  was  unpaid,  and  the  interest  thereon  at  6  per 
cent- 
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Period  when  Hales  were  made. 

rchase  mo- 
each  quar- 

1 

Amount  of  interest  at  6 

5^- 

per   cent,    on    Slate's 

• 

II 

portion,  from  date  when 
due  to  June  30,  1850, 

E.S 

and  of  2d  quarter. 

P 

O  4)  s 

Year. 

Quarter. 

Period. 

Amomnt. 

I 

Yn,Mot 

IS21  \ 

Sd  qr.,  ending  Sept. 

30 

$80,853  84 

$4,042  69 

28     9 

$6,973  60 

1822 

3d do Sept. 

39 

879  76 

43  98 

27     9 

72  98 

1823 

3d do Sept. 

SO 

163  84 

8  19 

26     9 

13  11 

1824 

Sd do Sept. 

30 

4,578  97 

228  94 

25     9 

353  55 

1824 

4th... do Dec. 

31 

6,199  86 

309  99 

25     6 

464  24 

1825 

Ist  ...do liarch 

31 

49,553  11 

2,477  65 

25     3 

3, 753  41 

1825 

2d. do June 

30 

9,816  25 

490  81 

25     0 

736  00 

1826 

4th... do Dec. 

31 

447  84 

22  39 

23     6 

31  49 

1827 

Ist  ...do March 

31 

610  49 

30  52 

23     8 

42  55 

1827 

2d. ...do June 

30 

8,840  92 

442  04 

23     0 

609  96 

1827 

Sd do Sept. 

30 

4,812  66 

240  62 

22     9 

328  28 

1828 

3d do Sept. 

30 

310  99 

15  54 

21     9 

20  23 

1829 

1ft  ...do March 

31 

1,449  10 

72  45 

21     3 

92  44 

1829 

2d.... do Jnne 

30 

7,214  02 

360  70 

21     0 

454  44 

1829 

3d do Sept. 

SO 

5,015  03 

250  75 

20     9 

312  08 

1831 

1st  ...do March 

31 

689  87 

34  49 

19     3 

39  65 

1831 

2d.. ..do. ....Jnne 

30 

2,845  25 

142  26 

19     0 

162  07 

1831 

.3d do Sept 

30 

3,746  33 

187  31 

18     9 

210  57 

188,028  OS 

14,670  65 

22 
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STATEMENT— Continued . 


CAHAWBA  DISTRICT. 


• 

Period  when  sales  were  made. 

Amount  of  purchase 
money  paid  in  each 
quarter. 

State's  percentage 
thereon,  5  per  cent. 

Amount  of  interest,  at  6 
per  cent.,    on  State's 
portion,  from  date  when 
due  to  June  30,  1850, 
end  of  2d  quarter. 

Year. 

Quarter. 

Period. 

Amount. 

1821 
1822 
1823 
1826 
1827 
1829 
1831 
1831 

3d  qr.,  endhig  Sept.      30 

8d do Sept.      30 

3d do Sept      30 

3d do.... .Sept      30 

2d do June      30 

2d .do June      30 

Ist...  do March    31 

2d. ...do June      30 

$249,643  40 

2,666  43 

286  48 

194,816  60 

60,404  78 

41,763  46 

3,638  31 

38,638  00 

$12,482  17 

128  32 

14  27 

9,740  78 

3,020  23 

2,087  67 

181  91 

1,931  90 

Yrs.  tno8. 
28     9 
27     9 
26     9 
24    9 
23     0 
21     0 
19     3 
19     0 

$22,107  74 

213  40 

22  74 

14,464  89 

4,167  83 

2, 630  46 

210  01 

2,202  29 

691,746  46 

46,019  36 

HUNTBVILLE  DISTRICT. 


1821 

3d  qr.,  ending  Sept 

30 

668,489  26 

32,924  46 

28     9 

1822 

3d do Sept 

30 

4, 179  43 

208  97 

27     9 

1824 

3d do Sept 

30 

280  18 

14  00 

26    9 

1824 

4th.. .do Dec. 

31 

1,078  27 

63  91 

25     6 

1826 

Ist  -  .  .do-  •  -  -  .March 

31 

51,986  08 

2,699  30 

26     3 

1825 

2d .do June 

30 

20,773  99 

1,038  69 

26     0 

1826 

3d do Sept 

30 

9,077  43 

463  87 

23     9 

1826 

4th. .-do Dec 

31 

3,695  42 

184  77 

23     6 

1827 

Ist . .  .do March 

31 

3,833  96 

191  69 

23     3 

1827 

2d. ...do June 

30 

30,326  48 

1,516  32 

23     0 

1827 

3d do Sept 

30 

41,315  44 

2,066  77 

22     9 

1828 

2d do June 

30 

76 

03 

22     0 

1828 

3d do Sept 

30 

79  33 

3  96 

21     9 

1828 

4th do .Dec. 

31 

375  52 

18  77 

21     6 

1829 

1st do March 

31 

3,431  93 

171  59 

21     3 

1829 

2d do.. June 

30 

57,266  67 

2,863  28 

21     0 

1829 

3d do Sept 

30 

30,013  29 

1,960  66 

20     9 

1830 

4th do Dec. 

31 

150,896  43 

7, 544  82 

19     6 

1831 

1st  .  .  .do March 

31 

16,395  70 

819  78 

19     3 

1831 

2d do June 

30 

227,944  34 

11,397  21 

19     0 

1831 

3d do Sept 

30 

30,892  60 

1,644  63 

1 

18     9 

1,361,331  57 

56, 794  48 

347  71 

21  63 

82  36 

3,937  73 

1,568  00 

646  71 

260  38 

267  37 

2,092  31 

2,819  64 

04 

4  90 

24  08 

218  66 

3,607  59 

2,428  34 

8,827  26 

946  71 

12,992  77 

1,737  66 

• 

St  Stephen's... 
Cahawha....... 

Grand  total 


99,616  22 


14,670  65 
46,019  36 


160,306  23 
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Exhibit  B. 
Schedtde  showing  the  numeya  overpaid  to  the  United  States  by  Alabama, 

TMal  principal  on  which  the  United  States  chaiged  interest  from  1836  to 
present  time $1,697,000  00 

Deduct  amount  due  at  th&t  time  by  the  United  States  to  Alabama,  it  be- 
ing a  good  set-off  to  so  much  of  the  principal,  bat  not  endorsed  on  the 
bonds 104,000  00 

True  amount  of  State  indebtedness........ 1,693,000  00 

And  on  which  sum  only  Alabama  ought  to  have  paid  interest. 

Amount  of  interest  paid  annuallj  by  the  State,  being  6  per  cent,  on 

$1,697,000 101,820  00 

Amount  of  interest  on  $1,693,000,  the  trut  principal. 96, 680  00 

Difference  between  the  true  interest  and  the  amount  paid 6, 240  00 


This  excess  of  interest,  $6,240,  was  wrongfully  paid  by  Alabama  from  July,  1886,  to  the 
present  time  in  semi-annual  payments.  The  following  tabic  exhibits  the  aeoount  thereof 
agsinst  the  United  States,  on  the  usual  principles  of  rectifjring  an  erroneous  payment  of 
money. 


Date  of  overpayment. 


Jnly  1,  1836 

JtDuary  1,  1837 

Jnly  1,  1837 

January  1,  1838 

July  1,  1838 

Jaanary  1,  1839 

July  1,  1839 

Jaoary  1,  1840 

July  1,  1840 

Jaaoary  1,  1841 

July  1.  1841 

Jsnuary  1,  1842 

July  1,  1842 

Jsouaiy  1,  1843 

July  1,  1843 

January  1,  1844 

Jnly  1.  1844 

January  1,  1846 

July  1,  1846 

January  1,  1846 

July  1,  1846 

January  1,  1847 

July  1,  1847 

January  1,  1848 

July  1,  1848 

January  1,  1849.... 

July  1,  1849 

January  1,  I860 

Amount  overpaid. 
Interest  thereon.. 

Total 


$3, 120 
3,120 
3,120 
3,120 
3,120 
3,120 
3,120 
3,120 
3,129 
3,120 
3,120 
3,120 
3,120 
3,120 
3,120 
3,120 
3,120 
3,120 
3,120 
3,120 
3,120 
3,120 
3,120 
3, 120 
3,120 
3,120 
8,120 
3.120 


00 

0$ 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

•0 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 


Interest  at  6  per 
ct.  on  amount 
overpaid  from 
date  of  over- 
payment  to  Ju- 
ly 1,  1860. 


87,360 
38, 001 


00 
60 


$2,620 

2,627 

2,433 

2,340 

2,246 

2,162 

2,069 

1,966 

1,872 

1,778 

1,684 

1,691 

1,497 

1,404 

1,310 

1,216 

1,123 

1,029 

936 

842 

748 

666 

661 

468 

374 

280 

187 

93 


80 

20 

60 

00 

40 

80 

20 

60 

00 

40 

80 

20 

60 

00 

40 

80 

20 

60 

00 

40 

80 

20 

60 

00 

40 

80 

20 

60 


Period  for  which 
interest  is  cal- 
culated. 


Yean,  Mos. 
14        0 


38,001  60 


126,361  60 


13 

6 

13 

0 

12 

6 

12 

0 

11 

6 

11 

0 

10 

6 

10 

0 

9 

6 

9 

0 

8 

6 

8 

0 

7 

6 

7 

0 

6 

6 

6 

0 

6 

6 

6 

0 

4 

6 

4 

0 

3 

6 

3 

0 

2 

6 

2 

0 

I 

6 

1 

0 

0 

6 
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Exhibit  C. 

Attorney  General  WlH^s  letter  to  Mr.  Meigs,  Cammiasioner  of  the  Land 
Office,  November  4,  1840,  page  1387,  Attorney  OeneraTs  opinions. 

This  opinion  refers  to  taxation  in  Illinois.  It  states  the  five  years' 
exemption  from  tax  of  lands  sold  after  January  1,  1819,  and  that  the 
State  considered  lands  on  which  one-fourth  of  the  purchase  money 
had  been  paid,  as  subject  to  the  exemption  provision.  He  says: 
*  *  The  doubt  is  whether  the  sale  must  not  be  consummated  by  the 
payment  of  the  whole  of  the  purchase  money  and  the  passing  of  the 
patent  before  the  lands  can  be  said  to  be  sold. 

^*If  so,  lands  entered  before  the  Ist  January,  1819,  and  one-fourth 
of  the  purchase  money  paid  on  them,  if  standing  in  this  predicament 
at  that  day,  are  still  exempt  from  taxation,  because  the  sale  is  not 
complete. 

*'If,  Tiowever,  the  United  States  have  recognized  the  liability  of 
lands  thus  circumstanced  to  be  taxed,  by  issuing  patents  to  purchas- 
ers under  the  sale  for  taxes,  there  is  an  end  of  the  question.  Will 
you  say  what  the  practice  is,*'  &c. 

Mr.  Meigs  replies  as  follows : 

'*It  has  been  my  opinion  that  the  lands  sold  by  the  United  States 
in  any  territory,  prior  to  its  admission  into  the  Union,  were  exempt 
from  taxes  for  five  years  from  the  time  of  sale.  The  lands  were  sold 
on  a  credit  of  five  years,  and  if  not  paid  for  in  that  time  would  revert 
to  the  United  States.  Under  this  opinion  I  certainly  would  not  issue 
a  patent  to  a  purchaser  at  a  tax  sale,  even  if  he  tendered  the  balance 
due  to  the  United  States,  unless  he  produced  an  assignment  from  the 
original  purchaser. 

* '  I  do  not  know  that  a  single  application  has  been  made  for  a  patent 
by  a  purchaser  at  a  tax  sale ;  if  such  application  has  been  made  and  a 
patent  issued,  it  issued  to  him  as  assignee  of  the  original  purchaser 
on  production  of  the  assignment,  and  without  any  regard  to  the  tax 
sale.'' — (Page  15,  Pub.  Lands,  vol.  2.) 


Exhibit  D. 

Mr,  Taney  to  tlve  Secretary  of  War,  September  10,  1831,  piujr  841. 

**I  am  not  aware  of  any  statute  of  the  United  States  that  forbids 
the  Secretary  of  War,  or  the  accounting  officers,  to  allow  interest  to  a 
claimant,  if  it  should  appear  that  interest  is  justly  due  to  him.  As 
the  United  States  are  always  ready  to  pay,  when  a  claim  is  presented 
supported  by  proper  vouchers,  it  can  rarely,  if  ever,  happen  that 
they  are  justly  chargeable  with  interest,  because  it  is  the  fault  of  the 
claimant  if  he  delays  presenting  his  (*laim,  or  does  not  bring  forward 
the  proper  vouchers  to  prove  it  and  justify  its  payment.     But  if  in 
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Major  Tharp's  case,  or  in  any  other,  the  Secretary  of  War,  upon  a 
review  of  the  whole  evidence,  should  be  of  opinion  that  interest  is 
justly  due  to  the  claimant,  I  think  he  may  legally  allow  it/' 


No.  4. 
IN  THE  COUBT  OF  CLAIMS. 

On  petition  of  the  State  op  Alabama. 

Bri^  of  United  States  Solicitor, 

This  case  involves  only  the  question  of  interest,  and  is  the  same 
question  decided  in  Todd's  case,  and  which  was  discussed  in  my 
brief  in  the  Florida  claim  of  Letitia  Humphreys,  and  which  is  also 
discussed  by  Attorney  General  Gushing  in  vol.  7,  page  523,  in  case 
of  Golmesnil. 

M.  BLAIR. 


No.  6. 

COUBT  OF  CLAIMS. 

The  State  op  Alabama  vs.  The  United  States. 

LfOBiNG,  J.,  delivered  the  opinion  of  the  Court. 

By  the  provisions  of  the  act  of  Congress  of  March  2,  1819,  (3  Stat. 
at  Large,  489,)  entitled  **An  act  to  enable  the  people  of  the  Alabama 
Territory  to  form  a  constitution  and  State  government,  and  for  the 
admission  of  such  State  into  the  Union  on  an  equal  footing  with  the 
original  States,"  it  was  provided,  section  6,  proposition  5th:  *'That 
five  per  cent,  of  the  net  proceeds  of  the  lands  lying  within  the  said 
Territory,  and  which  shall  be  sold  by  Congress  from  and  after  the  first 
day  of  September,  in  the  year  one  thousand  eight  hundred  and  nine- 
teen, after  deducting  all  expenses  incident  to  the  same,  shall  be  re- 
served for  making  public  roads,  canals,  and  improving  the  navigation 
of  rivers  ;  of  which  three-fifths  shall  be  applied  to  those  objects  within 
the  said  State  under  the  direction  of  the  legislature  thereof,  and  two- 
fifths  to  the  making  of  a  road  or  roads  leading  to  the  said  State  under 
the  direction  of  Congress." 

And  by  the  act  of  Congress  of  May  3, 1822,  c.  46,  §  3,  3  Stat,  at  Large, 
674,  it  was  enacted  *'that  the  Secretary  of  the  Treasury  shall,  from 
time  to  time,  and  whenever  the  quarterly  accounts  of  public  moneys 
of  the  several  land  offices  in  the  State  of  Alabama  shall  be  settled, 
pay  three  per  cent,  of  the  net  proceeds  of  the  sales  of  lands  of  the 
United  States  lying  within  the  State  of  Alabama,  which,  since  the 
first  day  of  September,  in  the  year  one  thousand  eight  hundred  and 
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nineteen,  have  been,  or  hereafter  may  be,  sold  by  the  United  States, 
after  deducting  all  expenses  incident  to  the  same,  to  such  person  or 
persons  as  may  or  shall  be  authorized  by  the  legislature  of  the  said 
State  of  Alabama  to  receive  the  same,  &c. ;  which  sum  or  sums  thus 
paid  shall  be  applied  to  making  public  roads  and  canals,  and  improv- 
ing the  navigation  of  rivers  within  the  said  State  of  Alabama,  under 
the  direction  of  the  legislature  thereof/'  Ac. 

And  by  the  act  of  Congress  of  September  4,  1841,  c.  16,  §17,  5  Stat, 
at  Large,  452,  *  *  the  two  per  cent,  of  the  net  proceeds  of  the  lands 
sold  by  the  United  States  in  the  State  of  Alabama  since  the  first  day 
of  September,  eighteen  hundred  and  nineteen,"  &c.,  was  relinquished 
to  the  State  of  Alabama  by  the  United  States,  to  be  applied  to  the 
purposes  of  internal  improvement  specified  in  the  act,  under  the  di- 
rection of  the  legislature  of  Alabama. 

By  these  acts  of  Congress  the  State  of  Alabama  became  entitled  to 
receive  five  per  cent,  of  the.  proceeds-  of  the  lands  lying  in  her  terri* 
tory  and  sold  by  the  United  States  '*/r(wi  arid  qfler  the  first  day  qf 
Sqptemher,  in  the  year  eighteen  hundred  and  nineteenJ'^ 

Prom  1821  to  1846  accounts  of  the  proceeds  of  the  lands  sold  were 
adjusted  and  settled  between  the  United  States  and  the  State  of  Ala- 
bama, according  to  the  construction  of  the  law  then  held  by  the 
Treasury  Department — that  Alabama  was  entitled  to  her  statute  pro- 
portion of  the  proceeds  of  sales  begun  or  entered  upon  c/ter  the  first 
day  of  September,  1819,  and  not  of  sales  begun  before  and  completed 
c/ter  that  day.  In  1846  a  different  construction  of  the  law  was 
adopted  by  the  department,  and  it  was  held  to  entitle  Alabama  to  her 
proportion  of  the  proceeds  of  sales  concluded  c^ter  the  1st  of  Septem- 
ber, 1819,  though  begun  and  entered  upon  b^ore  that  day. 

On  this  new  construction  the  accounts  between  the  parties  were 
revised,  and  it  was  ascertained  that  on  such  construction  Alabama 
should  have  received  $103,991  20  more  than  had  been  paid  to 
her;  and  this  amount  was  paid  by  the  United  States  to  Alabama  on 
the  16th  of  February,  1850.— (Exhibit  1,  page  3.) 

The  State  of  Alabama  alleging  that  the  said  amount  of  $103,991  20 
accrued  to  her  between  the  yeartf  1820  and  1831,  claims  interest  upon 
it,  as  specified  in  Exhibit  A.  annexed  to  her  petition,  and  amounting 
to  $164,306  23. 

It  is  admitted  by  the  petitioner  that  by  the  general  rule  the  United 
States  are  not  liable  for  interest;  but  it  is  claimed  that  this  case  should 
be  made  an  exception.  The  facts  of  the  case  furnish  no  reason  for 
doing  so  ;  for  it  is  not  a  case  of  wilful  default  or  of  neglect  on  the 
part  of  the  United  States.  If  that  is  admitted,  which  the  argument 
assumed,  that  the  original  construction  of  the  law  was  erroneous,  then 
the  non-payment  of  the  $103,991  20  resulted  from  a  mistake  which, 
for  all  that  is  shown,  was  mutual  between  the  parties.  That  mistake 
was  rectified  as  soon  as  it  was  known,  and  the  money  was  paid  as  soon 
as  it  was  demanded.  On  these  circumstances  no  contract  for  interest 
can  be  implied  against  the  United  States,  who  in  all  cases  are  pre- 
snmed  to  contract  to  pay  without  interest;  and  in  such  cases  interest 
is  not  payable  by  the  rule  of  the  government  advisedly  established. — 
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(Opinions  of  Attorney's  General,  vol.  7,  p.  523,  case  of  John  D.  Col- 
mesnil.) 

After  presenting  this  claim  for  interest  on  the  sum  of  $103,991  20, 
the  petition  of  Alabama  proceeds  thus:  *' Should  it  (the  claim  for  in- 
terest) fail  to  receive  the  anticipated  recognition  of  the  Court,  th^n  the 
State  presents  another  and  entirely  distinct  claim,  one  which  she  would 
not  advance  but  in  case  of  the  denial*  of  her  prior  claim.  This  secon- 
dary claim  none  will  contest.  It  is  merely  for  repayment  to  the  State 
of  moneys  which  she  overpaid  the  United  States  through  the  error  of 
the  latter;  moneys  which  she  did  not  owe,  and  which  are,  in  truth, 
her  property  in  th^  United  States  treasury.  The  particulars  of  ijie 
matter  are  given  in  Exhibit  B.'' 

In  support' of  this  claim  Alabama  alleges,  (in  her  printed  argument, 
p.  14,)  that  in  1836  the  United  States  became  possessed  of  the  bonds 
of  Alabama  to  the  amount  of  one  million  six  hundred  and  ninety- 
seven  thousand  dollars,  carrying  interest,  which  interest  Alabama  has 
been  required  to  pay,  and  has  paid  semi-annually,  to  the  United  States 
"  from  their  issue  to  this  day"  of  filing  her  petition;  that  the  United 
States  should,  in  1836,  have  applied  the  $103,991  20,  then  due  to 
Alabama,  towards  the  payment  of  those  bonds,  and  thus,  at  and  from 
that  time,  reduced  the  amount  on  which  interest  was  payable  to  the 
United  States  by  Alabama.  And  Alabama  on  these  allegations  claims, 
ID  effect,  that  an  account  be  now  stated  between  the  parties,  as  if  the 
said  sum  of  $103,991  20  had  been  so  applied  to  the  bonds  of  Alabama 
by  the  United  States  in  1836,  and  that  the  over  payments  of  interest 
by  Alabama  be  repaid  to  her,  with  interest  on  each  over  payment 
from  its  date  ;  making,  as  set  forth  in  said  Exhibit  B,  a  total  of 
$125,361  60. 

The  allegation  in  the  petition,  that  this  ^^seamdary''  claim  is  an 
^  enUrdy  distinct  daim!^  from  the  prior  claim  of  interest  on  the 
$103, 991  20,  is  material,  and  it  is  not  admitted.  It  is  evident  that 
this  '  ^  secondary*^  claim  could  not  have  arisen  if  the  United  States  had 
paid  the  sum  of  $103,991  20  in  1836  ;  and  that  it  would  have  been 
satisfied  if  the  United  States  had  paid  interest  on  that  sum  in  Feb- 
ruarj",  1850.  The  claim  therefore  is,  in  effect,  in  the  position  of  the 
parties  a  claim  for  interest  on  the  $103, 991  20,  and  is  thus  a  paraphrase 
only  of  the  claim  for  interest,  which  has  been  overruled. 

But  the  evidence  obtained  from  the  Treasury  Department  since  the 
printed  argument  of  Alabama  was  submitted  shows  that  the  United 
States  did  not  become  *'  possessed"  of  the  bonds  of  Alabama.  By  that 
evidence  (Exhibits  2  and  3)  it  appears  that  under  the  treaties  of  1832 
and  1834  with  the  Chickasaw  Indians,  certain  lands  belonging  to 
those  Indians  were  required  to  be  surveyed  and  sold  for  their  benefit; 
and  the  treaties  and  the  laws  carrying  them  into  effect  required  the 
Secretary  of  the  Treasury  and  the  Secretary  of  War,  respectively,  to 
invest  the  proceeds  of  such  sales  belonging  to  the  Indians  under  those 
treaties  in  stocks  and  securities  bearing  interest  **m  trust  for  those 
tribes;  such  interest  being  paid  to  them  through  those  dqpartments."  And 
the  bonds  of  Alabama  in  question  were  acquired  by  such  investments. 

Upon  these  facts  the  United  States  had  no  title,  legal  or  equitable, 


W^n^M 


28  STATE   OF   ALABAMA. 

in  such  bonds.  After  such  investments  were  made  the  legal  title  in 
them  was  in  the  persons  ex-officio  holding  them  in  trust,  and  the 
equitable  title  and  beneficial  interest  were  in  the  Indians  as  ceatuis  qve 
trust.  The  claims  therefore,  on  the  bonds,  and  for  the  $103,991  20, 
were  not  mutual  debts,  nor  between  the  same  parties,  so  that  set-oflfor 
deduction  was  out  of  the  question.  The  tenure  and  uses  of  the  bonds 
were  declared  and  fixed  by  law,  and  they  could  not  be  otherwise  held 
or  used. 

But  if  the  facts  were  as  the  petitioner  alleges,  and  the  United 
States,  in  1836,  had  held  the  bonds,  and  in  their  own  right,  and  at 
the  saiiie  time  owed  Alabama  the  $103,991  20,  still  the  United  States 
were  under  no  legal  obligation  to  apply  the  debt  she  owed  to  the  bonds 
she  held.  If  the  United  States  had  a  right  so  to  do,  she  had  also  the 
right  to  pay  the  money  to  the  State  of  Alabama  and  thereby  legally 
and  absolutely  discharge  that  debt  forever.  And  if  Alabama  de- 
manded and  accepted  the  payment  of  the  $103,991  20,  she  was  there- 
after precluded  from  objecting  that  the  sum  was  not  applied  to  her 
bonds  by  the  United  States.  The  evidence  shows  that  Alabama,  with 
a  full  knowledge  of  all  the  facts  she  shows  here,  demanded  and  re- 
ceived of  the  United  States  the  debt  of  $103,991  20  on  the  16th  of 
February,  1850,  six  years  before  she  filed  her  petition  in  this  Court. 
There  is  no  power  in  any  court  of  law  or  equity  to  revive  that  debt, 
to  annul  the  fact  of  a  legal  payment,  or  prevent  or  alter  its  legal  con- 
sequences. 

Upon  the  whole  case  we  are  of  opinion  that  the  petition   estab- 
lishes no  claim  against  the  United  States. 


35th  Congbbbs,  )  HOUSE  OFREPRESENTATIVES.j  Report  CO. 
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NANCY  M.  JOHNSON,  ADMINISTRATRIX  OF  WALTER  R. 
JOHNSON,  AND  EMILIE  G.  JONES,  EXECUTRIX  OP 
THOMAS  P.  JONES,  DECEASED. 

[To  accompany  Billi  H.  B.  C.  C.  89  and  90.] 


DnouiBni  7,  1868. 
Jahuabt  21,  1859.— Orderod  to  be  printed. 


The  CouBT  OF  Claimb  submitted  the  following 

REPORT. 

To  the  honorable  the  SencUe  and  House  of  RepresentaJUvea  ^  the  United 

States  in  Congress  osserrMed : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

NANCY  M.  JOHNSON,  ADMINISTRATRIX  OF  WALTER  R. 
JOHNSON,  AND  EMILIE  G.  JONES,  EXECUTRIX  OP 
THOMAS  P.  JONES,  DECEASED,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimants. 

2.  Letters  testamentary  of  the  claimants,  transmitted  to  the  House 
of  Representatives. 

3.  Evidence  in  the  case,  transmitted  to  the  House  of  Representa- 
tives. 

4.  Opinion  of  the  Court. 

5.  Bills  in  favor  of  each  of  the  claimants. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  a  1  ^^^  of  said  Court,  at  Washington,  this  seventh  day  of  De- 
1-^  ^-J    cember,  A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 

Ghirf  Clerk  Court  of  Claims. 


To  the  honorable  the  Judges  of  the  Court  of  Clainis  : 

The  petition  of  Nancy  M.  Johnson,  widow  of  Walter  R.  Johnson, 
deceased,  and  Emilie  G.  Jones,  executrix  and  sole  devisee  of  Thomas 
P.  Jones,  deceased,  respectfully  showeth  unto  your  honors  :  That  the 
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said  Thomas  P.  Jones  and  Walter  R.  Johnson  were,  together  with 
Charles  Reeder,  appointed  members  of  a  *  *  board  of  examiners  to  make 
experimental  trials  of  inventions  and  plans  to  prevent  the  explosion  of 
steam  boilers;''  that  f hey  were  appointed  by  the  Secretary  of  the 
Navy  in  April,  1843,  and  on  the"  14 th' day  of  that  month  entered  upon 
the  duties  assigned  to  them  thereby;  that  in  the  prosecution  of  those 
duties  they  continued  until  the  30th  day  of  March,  1844  ;  that  in  the 
letter  appointing  them  they  were  informed  by  the  Secretary  of  the 
Navy  that  their  compensation  would  be  three  hundred  dollars  per 
month,  and  that  amount  was  paid  to  them  until  the  month  of  August, 
1843,  when  they  were  informed  that  the  appropriation  devoted  to 
such  experimental  trials  was  exhausted,  and  that  there  was,  conse- 
quently, no  fund  out  of  which  they  could  be  paid. 

And  your  petitioners  further  represent  that,  deeming  the  experi- 
ments about  which  they  were  engaged  to  be  of  very  great  importance, 
and  feeling  that  if  at  that  time  they  ceased  their  labors  the  time  and 
money  already  spent  by  them  would  be  lost  to  the  government,  they, 
with  the  advice  of  the  Secretary,  continued  their  experiments  until 
completed,  on  the  30th  day  of  March,  1844  ;  and  on  the  I7th  of  June  of 
that  year,  before  the  close  of  the  session  in  which  the  act  required 
that  it  should  be  presented,  they  presented  a  report  to  Congress  of 
the  experiments  made  and  the  results  obtained  by  them. 

And  your  petitioners  further  show  unto  your  honors  that,  on  the 
18th  of  May,  1844,  the  House  of  Representatives  passed  a  resolution 
requesting  the  Secretary  of  the  Navy  to  assign  reasons  why  the  board 
of  examiners,  &c. ,  had  not  presented  their  report,  as  had  been  pro- 
mised should  be  done  during  that  session ;  that  the  Secretary  of  the 
Navy,  on  the  22d  of  May,  1844,  communicated  to  Congress  that  the 
commissioners  had  been  urged,  since  the  commencement  of  the  ses- 
sion, to  present  their  report,  Ac. ;  that  he  believed  they  had  used  all 
diligence  in  bringing  their  examinations  to  a  close,  Ac. ;  that  thus,  by 
both  the  House  of  Representatives  and  the  Secretary  of  the  Navy, 
were  the  board  of  examiners  recognized  after  the  date  when  the  ap- 
propriation was  exhausted,  as  was  reported  to  them ;  and  that,  after 
this  date,  that  is  to  say,  after  the  17th  of  June,  1844,  when  the 
examiners  made  their  report  to  Congress,  that  report  was  accepted  by 
Congress,  printed,  and  distributed,  as  your  petitioners  have  every 
reason  to  believe,  widely  through  the  country. 

And  your  petitioner,  Nancy  M.  Johnson,  respectfully  represents 
that  she  is  the  administratrix  of  the  said  Walter  R.  Johnson,  and  as 
such  possessed  of  the  rights  of  the  said  Walter  R.  Johnson,  deceased, 
and  the  proper  person  to  represent  his  said  claim  in  this  honorable 
Court;  and  your  petitioner,  the  said  Emilie  G.  Jones,  respectfully 
represents  that  she  is  the  executrix  and  sole  devisee  of  the  said 
Thomas  P.  Jones,  deceased,  and  as  such  entitled  to  represent  his 
claim  aforesaid  before  your  honorable  Court. 

And  your  petitioners  further  represent  that  this  claim  was  presented 
to  Congress  during  the  twenty-ninth  Congress,  as  your  petitioners 
believe,  for  the  first  time,  and  that  it  has  been  before  every  Congress 
since  ;  that  it  has  been  reported  upon  by  committees  of  the  said  Con- 
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gresfies  frequently,  and  generally  favorably;  that  it  has  passed  one  or 
ihe  other  branch  of  Congress,  but  never  both  during  the  same  ses- 
sion; and  that  the  matter  is  still  before  the  Senate  of  the  United 
States,  in  whose  archives  your  petitioners'  papers  are  all  filed,  and 
cannot  be  placed  before  your  honA-s  until  an  order  to  that  effect  can 
be  obtained. 

And  your  petitioners  further  show  unto  your  honors  that  the  said 
Walter  R.  Johnson  and  Thomas  P.  Jones  were  entitled  to  pay,  at  the 
rate  of  three  hundred  dollars  per  month,  for  the  whole  time  that  they 
served  the  government  under  the  appointment  hereinbefore  men- 
tioned, and  for  whatever  other  expenses  they  incurred  by  reason  of, 
and  in  the  performance  of  their  duties  under,  said  appointment ;  and 
to  enable  them,  as  the  representatives  of  said  parties,  to  obtain  this 
their  right,  they  pray  the  assistance  of  this  honorable  Court,  and  so, 
as  in  duty  bound,  they  will  ever  pray,  Ac, 

N.  M.  JOHNSON. 

District  op  Columbia,  ) 
Cotmty  of  WaahingUm^    ) 

Before  the  subscriber,  a  notary  public  in  and  for  the  county  afore- 
said, in  the  District  of  Columbia,  personally  appeared  Nancy  K. 
Johnson,  and  made  oath  that  the  facts  stated  in  the  foregoing  petition 
are  true  to  the  best  of  her  knowledge  and  belief. 

N.  M.  JOHNSON. 

Sworn  to  and  subscribed  before  me,  this  1st  day  of  August,  1855. 

JOHN  P.  WEBB,  Notary  PvMic. 

The  memorial  in  this  case  was  presented  to  Congress  at  the  first 
session  of  the  29th  Congress,  and  was  referred  to  the  Committee  of 
Ways  and  Means. — (See  Journal,  page  276,  January  20,  1846.)  An 
amendment  was  offered  to  the  deficiency  bill  at  that  session,  pro- 
viding for  the  payment  of  the  claim,  but  [was  rejected. — (Journal, 
page  610.) 

At  the  same  session,  May  7,  1846,  (Journal,  page  766,)  the  memo- 
rial was  referred  to  the  Committee  on  Naval  Affairs  and  subsequently 
withdrawn,  August  10,  1846. — (Journal,  page  1299.) 

The  same  session  :  Memorial  referred  in  the  Senate  to  Committee 
on  Claims,  May  11,  1846,  (Senate  Journal,  page  279,)  and  withdrawn, 
August  8,  1846. — (Senate  Journal,  page  508.) 

The  separate  petition  of  Walter  R.  Johnson  was  presented  at  the 
same  session  to  the  House,  and  was  referred  to  the  Committee  on 
Naval  Affairs,  March  10,  1846. — (See  Journal,  page  511.) 

30th  Congress,  first  session:  The  claim  was  reported  favorably  upon 
by  the  Committee  on  Naval  Affairs,  with  a  bill,  which  was  amended 
and  passed  on  the  8th  of  April,  1848. — (See  House  Journal,  page 
665.)     No  action  in  the  Senate. 

Slst  Congress :  The  claim  was  referred  to  the  Committee  on  Claims 
in  the  Senate,  (see  Senate  Journal,  page  36,)  and  was  reported  favor- 
ably upon,  (see  Journal,   page  76,)  was  considered,  recommitted  to 
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the  committee,  reported  'again  with  an  amendment  and  passed. — 
(See  pages  602,  604,  and  619.)  In  the  House,  September  10,  1850, 
and  September  14„  1850,  (see  Journal,  1438,)  the  Senate  bill  was' 
read  a  second  and  third  time,  committed  to  the  Committee  of  the 
Whole  House,  made  the  order  for  the  next  day  and  nothing  was 
done.  » 

32d  Congress:  The  claim  was  at  the  first  session  referred  to  the 
Committee  on  Claims  in  the  Senate,  (see  Journal,  page  191,)  and 
subsequently,  upon  leave,  withdrawn;  nothing  was  done  during  the 
Congress. 

33d  Congress,  first  session:  The  documents  were  referred  to  the 
Committee  on  Naval  Affairs  in  the  Senate  and  nothing  done.— (See 
Journal,  page  57.)  At  the  second  session,  on.  the  14th  February, 
1855,  the  committee  were  discharged  from  further  consideration  of 
the  claim. 

Philadelphia  City  and  County,  ss  : 

I,  Thomas  C.  Bunting,  register  for  the  probate  of  wills  and  grant- 
ing letters  of  administration  in  and  for  the  city  and  county 
[L.  s.]  of  Philadelphia,  in  the  commonwealth  of  Pennsylvania,  do 
hereby  certify  and  make  known  that,  on  the  fourth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
two,  letters  testamentary  on  the  estate  of  Walter  R.  Johnson,  de- 
ceased, were  granted  unto  Nancy  M.  Johnson,  she  having  first  affirmed 
well  and  truly  to  administer  the  same. 

Given  under  my  hand  and  seal  of  office,  this  ninth  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two. 

THOS.  C.  BUNTING,  Begister. 


Untied  States  op  America, 

Washington  County ,  District  of  Columbia^  to  tvit : 

To  all  to  whom  these  presents  shaU  come,  greeting  : 

Know  ye,  that,  on  the  seventeenth  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-eight,  letters  testa- 
mentary of  all  and  singular  the  goods,  chattels,  and  credits  which 
were  of  Thomas  P.  Jones,  late  of  Washington  county,  deceased,  was, 
by  the  orphans'  court  of  Washington  county  aforesaid,  granted  and 
committed  unto  Bmilie  G.  Jones,  of  the  county  and  district  aforesaid, 
she  having  first  entered  into  bond,  with  approved  securities,  for  the 
faithful  performance  of  the  duties  thereof. 

Witness  William  P.  Purcell,  esq.,  judge  of  the  orphans'  court  of 
-,      Washington  county,  District  of  Columbia,  this  11th  day  of 
[L.  S.J      February,  anno  Domini  1857. 

Test:  ED.  N.  ROACH,  Begister  of  WiUs. 
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Navy  Department,  February  5,  1857. 

Sir:  With  this  you  will  find  the  certified  copi^  of  papers  aaked  for 
in  your  letter  of  the  3d  instant,  with  the  exceplion  of  the  letter  of 
acceptance  of  the  appointment  of  Thomas  P,  Jone^  of  the  10th  of 
April,  1843,  as  a  member  '*of  a  board  of  examiners  to  make  experi- 
mental trials  of  inventions  and  plans  to  prevent  the  explosion  of 
Bteam  boilers,"  which  does  not  appear  on  the  files  of  the  depart- 
ment. 

Very  respectfully,  your  obedient  servant, 

J.   C.  DOBBIN. 

W.  B.  Webb,  Esq.,  Attomegfor  the  Executors  of 

Dr.  Jones  arid  W.  B*  Johnson,  deceased,  Washington,  D.  C. 


United  States  Navy  Department, 

February  13,  1857. 

I  hereby  certify  that  the  annexed  are  true  copies  from  the  records 
of  this  department. 

CHAS.  W.  WELSH, 

Ghi^  Clerk. 

Be  it  known  that  Charles  W.  Welsh,  whose  name  is  signed  to  the 
above  certificate,  is  now,  and  was  at  the  time  of  so  signing,  chief 
clerk  in  the  Navy  Department,  and  that  full  faith  and  credit  are  due 
to  all  his  official  attestations  as  such. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and 
caused  the  seal  of  the  Navy  Department  of  the  United  States 
to  be  affixed,  at  the  city  of  Washington,  this  thirteenth  day 
[L,  s,]  of  February  in  the  year  of  our  Lord  one  thousand  eight  hun- 
and  fifty-seven,  and  of  the  independence  of  the  United  States 
the  eighty-first. 

J.   C.  DOBBIN, 
Secretary  of  the  Navy, 


Navy  Department, 

AprU  28,  1845. 

Sib:  Tour  letter  of  the  14th  instant,  requesting  a  settlement  of  Mr. 
Charles  Reeder's  account,  for  his  services  as  a  member  of  the  board 
for  testing  inventions  to  prevent  the  explosion  of  steam  boilers,  was 
duly  received. 

On  the  31st  of  January  last,  in  answer  to  yours  of  the  24th  of  that 
month,  enclosing  a  copy  of  Mr.  Reeder's  account,  amounting  to 
$3,185  25,  you  were  informed  that  the  claims  of  the  commissioners 
had  * '  already  been  submitted  to  the  chairman  of  the  Committee  of 
Ways  and  Means  in  the  House  of  Representatives.'' 
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Under  the  5th  section  of  the  act  of  March  3,  1843,  by  virtue  of 
•yhich  Mr.  Beeder  claimed  compensation,  the  report  of  the  board  was 
uO  have  been  '^laid  before  Congress  at  its  next  session,''  that  is, 
during  the  1st  session  of  the  28th  Congress,  1843-44.  The  report 
not  having  been  completed  before  the  appropriation  was  exhausted 
is  the  reason  why  the  accounts  were  transmitted  by  the  department 
to  Congress  at  the  request  of  Professor  Johnson. 

In  a  communication  of  Professor  Johnson  to  the  Hon  William  Par- 
menter,  chairman  of  the  Committee  on  Naval  Affairs  of  the  House  of 
Bepresentatives,  a  copy  of  which  is  now  on  the  files  of  this  office, 
dated  January  11,  1845,  he  states:  *^At  the  expiration  of  four  months, 
when  the  experiments  on  explosions  were  yet  in  progress  and  several 
forms  of  apparatus  not  yet  tried,  the  board  were  informed  that  the 
appropriation  was  exhausted.''  In  the  same  communication  Profes- 
sor Johnson  adds : 

*'The  members  (of  the  board)  have  recently  stated  their  claims. 
It  remains  to  be  seen  whether  Congress  will  recognize  them." 

Were  the  appropriations  for  "  contingent  not  enumerated  "  adequate 
to  pay  this  account,  to  pay  one  account  of  three  claimed  would,  under 
the  circumstances,  seem  to  be  interfering  with  the  legitimate  action 
of  Congress,  which  I  must  decline  doing  in  this  as  in  every  case 
where  the  letter  of  the  law  has  not  been  complied  with. 

Mr.  Reeder  will  therefore  look  to  Congress  for  such  remuneration 
as  they  may  think  proper  to  allow. 

I  am,  respectfully,  your  obedient  servant, 

GEORGE  BANCROFT. 

A.  Thomas  Smith,  Esq., 

Washington,  D.  G. 


Navy  Department,  January  17,  1846. 

Sir:  Your  letter  of  the  12th  instant,  directing  my  attention  to  a 
prior  communication  of  the  department  addressed  to  A.  Thomas 
Smith,  esq.,  has  been  duly  received. 

It  appears  from  the  records  of  the  department  that  the  report  of 
the  board  to  which  you  refer  was  transmitted  to  the  Senate  near  the 
close  of  the  1st  session  of  the  28th  Congress. 

The  claims  of  Mr.  Reeder,  Professor  Johnson,  and  yourself  having 
been  referred  to  Congress,  because  the  department  had  no  funds 
applicable  to  their  payment,  I  can  see  no  substantial  reason  for 
changing  the  decision  which  was  communicated  in  the  letter  to  Mr. 
Smith. 

I  am,  respectfully,  yours, 

GEORGE  BANCROFT. 

Dr.  Thomas  P.  Jones, 

Washington,  D.  C. 
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United  States  Navy  Department,  Febrvjaxy  5,  1857. 
I  hereby  certify  that  the  annexed,  numbered  1,  2  and  3,  are  true 
copies  of  letters  from  the  records  and  files  of  this  department. 

CHARLES  W.  WELSH,  Ghirf  Clerk. 

Be  it  known  that  Charles  W.  Welsh,  whose  name  is  signed  to  the 
above  certificate,  is  now,  and  was  at  the  time  of  so  signing,  chief 
clerk  in  the  Navy  Department,  and  that  full  faith  and  credit  are  due 
to  all  his  official  attestations  as  such. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and 
caused  the  seal  of  the  Navy  Department  of  the  United  States  to  be 
affixed,  at  the  city  of  Washington,  this  fifth  day  of  February, 
[L.  8.]    in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven,  and  of  the  independence  of  the  United  States  the 
eighty-first. 

J.  C.  DOBBIN,  Secretary  cf  the  Navy. 


No.  1. 

Navt  Department,  March  20,  1843. 

Sib:  I  invite  your  attention  to  the  fifth  section  of  the  act  of  Con- 
gress, No.  43,  approved  March  3,  1843,  to  modify  the  act  entitled  ''An 
act  to  provide  for  the  better  security  of  the  lives  of  passengers  on 
board  of  vessels  propelled  in  whole  or  in  part  by  steam,"  approved 
July  7,  1838. 

I  am  desirous  of  appointing  you  as  one  of  the  three  commissioners 
authorized,  and  propose  a  compensation  of  $300  per  month. 

If  agreeable  to  you  to  accept  the  duty  I  will  thank  you  to  signify 
the  same  to  me,  and  to  suggest  a  plan  by  which  the  law  may  be 
executed. 

The  balance  in  the  treasury  applicable  to  this  object  is  about  $4, 000. 
I  am,  respectfully,  &c. 

A.  P.  UPSHER. 

Dr.  Thomas  P.  Jokes, 

Washington^  D.  C. 


No.  2. 

Washington,  March  22,  1843. 

Sm:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  20th  instant,  expressing  a  wish  to  appoint  me  one  of  the  com- 
missioners under  the  provisions  of  the  5th  section  of  the  act  of  Congress 
*  *  to  modify  the  act  entitled  *An  act  to  provide  for  the  better  security 
of  the  lives  of  passengers  on  board  of  vessels  propelled  in  whole  or 
in  part  by  steam.' '' 
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It  will  afford  me  great  pleasure  to  aid  in  the  performance  of  the 
duties  of  such  an  appointment,  as  I  believe  that  I  may  be  enabled 
thereby  to  render  available  the  information  that  I  have  acquired  on  a 
subject  to  which  I  have  paid  considerable  attention. 

When  the  appointments  are  made,  I  will  embrace  the  earliest  oppor- 
tunity, in  concurrence  with  the  gentlemen  with  whom  I  may  be 
associated,  to  suggest  a  plan  by  which  the  law  may  be  most  advan- 
tageously executed. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

THOS.  P.  JONES. 
Hon.  A.  P.  Upshbr, 

Secretary  of  the  Navy. 


No.  3. 

Navy  Department,  AprU  10,  1843. 

Sir:  You  are  hereby  appointed  a  member  of  the  board  of  exam- 
iners to  make  experimented  trials  of  inventions  and  plans  to  prevent 
the  explosion  of  steam  boilers. 

Your  compensation  will  be  at  the  rate  of  thrfee  hundred  dollars  per 
month,  to  commence  from  the  date  of  your  acceptance  of  this  appoint- 
ment. 

You  are  requested  to  meet  the  other  two  examiners,  Professor  W. 
R.  Johnson  and  Mr.  C.  Reeder,  at  the  navy  yard,  Washington,  on 
Friday,  the  14th  instant,  at  noon. 

I  am,  respectfully,  your  obedient  servant, 

A.  P.  UPSHER. 
T.  P.  Jones,  M.  D.,    Washington. 


United  States  Navy  Department,  F^nary  5,  1857. 

I  hereby  certify  that  the  annexed,  numbered  1,  2,  3,  and  4,  are 
true  copies  of  letters  from  the  records  and  files  of  this  department. 

C.  W.  WELSH,   Chi^  derk. 

Be  it  known  that  Charles  W.  Welsh,  whose  name  is  signed  to  the 
above  certificate,  is  now,  and  was  at  the  time  of  so  signing,  chief 
clerk  in  the  Navy  Department,  and  that  full  faith  and  credit  are  due 
to  all  his  ojBScial  attestations  as  such. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and 
caused  the  seal  of  the  Navy  Department  of  the  United  States 
to  be  affixed,  at  the  city  of  Washington,  this  fifth  day  of  Feb- 
[L.  8.]  ruary,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-seven,  and  of  the  independence  of  the  United  States 
the  eighty-first. 

J.   C.  DOBBIN, 

Secretary  of  the  Navy. 
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No.  1. 


Navy  Depabthent,  Marck  20,  1843. 

Sib:  I  invite  jotir  attention  to  the  5th  section  of  the  act  of  Con- 
gress, No.  43,  approved  March  3,  1843,  to  modify  the  act  entitled  **  An 
act  to  provide  for  the  better  security  of  the  lives  of  passengers  on 
board  of  vessels  propelled  in  whole  or  in  part  by  steam,"  approved 
July  7,  1838. 

I  am  desirous  of  appointing  you  as  one  of  the  three  commissioners 
authorized,  and  propose  a  compensation  of  $300  a  month  to  each.  If 
agreeable  to  you  to  accept  the  duty,  I  will  thank  you  to  signify  the 
same  to  me,  and  to  suggest  a  plan  by  which  the  law  may  be  executed. 

The  balance  in  the  treasury  applicable  to  this  object  is  about  $4,000. 

I  am,  respectfully,  &c., 

A.  P.  UPSHUR. 

Professor  Wm.  B.  Johnson, 


No.  2. 

Philadelphia,  March  22,  1843. 

Sib:  I  have  the  honor  to  acknowledge  the  receipt  of  your  commu- 
nication of  the  20th  instant,  inviting  my  attention  to  the  5th  section 
of  an  act  recently  passed  in  relation  to  steamboats,  &c.,  &c.,  signify- 
ing a  desire  to  appoint  me  one  of  the  commissioners  under  that  act. 
In  reply  I  will  state  that  I  will  accept  with  pleasure  the  duty  which 
yon  propose,  and  on  the  terms  mentioned.  I  have  procured  a  copy 
of  the  law  in  question,  and  will,  as  early  as  practicable,  submit  my 
views  in  relation  to  a  plan  on  which  the  law  may  be  executed.  Ever 
since  leaving  Washington  last  autumn  I  have  been  intently  engaged 
on  the  analytical  experiments  on  coal,  the  trials  of  copper,  and  the 
preparation  of  apparatus  and  tests,  and  have  only  to-day  so  far  com- 
pleted them  as  to  enable  me  to  go  on  with  the  trials  at  the  navy  yard. 
I  shall  probably  reach  "Washington  in  a  day  or  two  after  the  receipt 
of  this,  and  will  lose  no  time  in  paying  my  respects  to  you  at  the 
department. 

I  have  the  honor  to  be,  &c.,  Ac, 

WALTER  R.  JOHNSON. 

Hon.  A.  P.  Upbhur, 

Secretary  qf  the  Navy. 


No.  3. 

Navt  Department,  AprU  10,  1843. 

Sm:  You  are  hereby  appointed  a  member  of  the  board  of  exam- 
iners to  make  experimental  trials  of  inventions  and  plans  to  prevent 
the  explosion  of  steam  boilers. 
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Tour  compensation  will  be  at  the  rate  of  three  hundred  dollars  per 
month,  to  commence  from  the  date  of  your  acceptance  of  this  appoint- 
ment. 

You  are  requested  to  meet  the  other  two  examiners,  Dr.  T.  P. 
Jones  and  Mr.  C.  Reeder,  at  the  navy  yard,  Washington,  on  Friday, 
the  14th  instant,  at  noon. 

I  am,  respectfully,  your  obedient  servant, 

A.  P.  UPSHUR. 
Professor  W.  R.  Johnson, 

Of  PhUaddphia. 


No.  4. 

Navy  Yabd,  WoBkingtm,  April  14,  1843. 

Sib:  Your  letter  of  appointment  to  me  as  one  of  the  examiners  to 
make  experiments  on  inventions  and  plans  to  prevent  the  explosion 
of  steam  boilers  did  not  reach  me  until  this  morning,  owing  to  its 
having  been  deposited  in  the  city  post  oiGce  instead  of  being  for- 
warded to  this  place.  This  may  account  for  any  seeming  delay  on 
my  part  in  answering  the  same. 

I  have  now  to  signify  my  acceptance  of  the  said  appointment,  and 
to  state  that  I  shall  be  ready  to  meet  the  other  commissioners  this 
day  at  noon. 

I  remain,  very  respectfully,  your  obedient  servant, 

WALTER  R.  JOHNSON. 
Hon.  A.  P.  Upshub, 

Secretary  of  the  Navy, 


Navy  Dbpabtmbnt, 

December  24,  1857. 

Sib:  I  have  received  your  letter  of  the  21st  instant,  in  which  you  in- 
quire *  *  whether  any  notice  in  writing  was  given' '  to  Professors  Johnson 
and  Jones,  **or  either  of  them,  about  the  month  of  August,  1843, 
that  the  appropriation  for  their  payment  was  exhausted,"  Ac. 

No  letter  or  written  notice,  such  as  you  refer  to,  appears  to  have 
been  addressed  by  the  department  in  August,  1843,  to  either  of  the 
persons  named;  but  letters,  dated  respectively  November  13,  1844, 
and  January  27,  1845,  were  addressed  by  Mr.  Secretary  Mason  to 
Professor  Johnson,  explaining  the  reason  why  the  professor's  account 
or  claim  for  compensation  had  not  been  adjusted.  Copies  of  these 
letters  are  herewith  enclosed. 

I  am,  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 

John  D.  McPhebson,  Esq., 

Deputy  Solicitor  Court  of  Claims^  Wdshingion^  D.  (7. 
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Navy  Department, 

November  13,  1844. 

Sib:  I  have  received  your  letter  of  the  9th  instant,  asking  pay- 
ment of  the  account,  which  was  approved  in  July  last,  for  services 
and  expenses  during  your  researches  on  coal. 

The  department  has  no  funds  at  command,  under  the  head  of  ^  ^  Ex- 
periments,'' but  your  claim  will  be  included  in  the  estimate. 
I  am,  very  respectfully,  yours, 

J.  Y.  MASON. 
Professor  W.  R.  Johnson,  Phdaddpkia. 


Navt  Department, 

Jamuxry  27,  1845. 

Sib:  Your  communication  of  the  14th  instant  is  received,  with  a 
copy  of  your  letter  to  the  Hon.  William  Parmenter,  chairman  of  the 
Committee  on  Naval  AflFairs,  House  of  Representatives.  In  your 
letter  to  Mr.  Parmenter  you  say:  '*  I  confess  I  know  not  what  experi- 
ments have  been  made  in  addition  to  the  above  to  absorb  this  sum. 
Others  may  possibly  understand  the  matter  more  fully,  and  why  my 
Outstanding  claim  on  the  subject  of  coal  is  not  discharged." 

In  your  connexions  with  the  department,  your  duties  have  been 
confined  to  particular  objects,  and  not  to  keeping  the  account  of  the 
expenditures.  It  is  not,  therefore,  to  be  wondered  at,  that  you  do 
not  know  what  experiments  have  been  authorized  to  absorb  the  sum 
appropriated  for  the  purpose  of  experiments.  There  were  many 
others;  and  while  it  is  hardly  possible  to  trace  the  exact  amount  ex- 
pended, and  the  objects,  from  the  fact  that  the  expenditures  were 
charged  to  the  head  of  ** Increase,  Repairs,''  Ac,  yet  I  am  satisfied 
that  the  sum  appropriated  has  not  only  been  expended,  but  exceeded; 
and  this  is  the  reason  why  your  account  for  experiments  on  coal  has 
not  been  paid,  as  you  have  been  informed.  Your  claim  for  compen- 
sation for  services,  with  Messrs.  Jones  and  Reeder,  has  been  made 
known  to  me  more  recently,  and  has  not  been  paid  for  the  same 
reason. 

A,  statement  of  the  moneys  paid  to  you  by  the  navy  agent  at 
Washington  has  been  furnished  to  the  chairman  of  the  Committee  of 
Ways  and  Means,  at  his  request;  but  it  is  not  possible,  without  a 
careful  examination  of  every  voucher,  to  determine  which  of  these 
payment*  were  for  your  own  services,  and  which  for  the  labor  of 
others,  or  for  materials.  For  the  reasons  already  stated,  this  would  be 
attended  with  great  difiiculty.  I  supposed  that  you  could  more  readily 
explain  it,  and  therefore  I  make  you  this  communication.  You  will 
remember  that  I  mentioned  the  subject  to  you  when  you  were  last  at 
the  department. 

I  am,  respectfully,  yours, 

J.  Y.  MASON. 

Professor  Walter  R.  Johnson,  PJdladdplmi. 
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Tbeasuby  Department, 
Fourth  Auditor's  Office,  February  19,  1857. 

Sir:  A  request  made  by  the  Court  of  Claims  to  the  department,  to 
furnish  a  certified  copy  of  the  account  of  all  the  expenditures  of  the 
*  *  board  of  examiners  to  make  experimental  trials  of  inventions  and 
plans  to  prevent  the  explosion  of  steam  boilers,"  appointed  by  the 
Secretary  of  the  Navy,  under  an  act  of  Congress  of  March  3,  1843, 
together  with  any  other  information  in  the  department  tending  to 
elucidate  a  claim  of  Nancy  M.  Johnson  and  others  before  said  Court, 
having  been  referred  to  this  office,  I  have  the  honor  to  state  that  the 
said  board  never  rendered  to  this  office  any  account  of  its  expendi- 
tures, but  that  some  vouchers  for  articles  purchased  by  said  board, 
approved  by  the  Secretary  of  the  Navy,  and  paid  by  the  navy  agent 
in  this  city,  have  been  found  among  the  settled  accounts  of  the  said 
agent,  and  an  abstract  of  them  is  herewith  transmitted.  These  are 
all  the  vouchers  that  have  been  discovered  which  indicate  upon  their 
face  that  they  were  for  expenditures  by  the  said  board.  There  is  no 
other  information  in  this  office,  that  I  am  aware  of,  which  would 
elucidate  the  said  claim,  except,  perhaps,  the  vouchers  for  payments 
made  to  the  members  of  the  said  board  for  their  services,  of  which 
also  I  have  included  in  the  abstract  I  transmit. 

The  papers  referred  to  me  are  herewith  returned. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

A.  0.  DAYTON. 

Hon.  James  Guthrie, 

Secretary  of  the  Treasury, 


Abstract  of  vouchers  in  the  offwe  of  the  Fourth  Auditor  of  the  Treasury 
for  expenditures  made  by  the  ^^ board  (f  examiners  to  make  experi- 
mental trials  of  inventions  and  plans  to  prevent  the  explosion  of  steam 
boHers,^'  appointed  by  the  Secretary  of  the  Navy,  under  an  act  (^  Con- 
gress of  March  3,  1843,  and  of  aU  the  vouchers  on  fie  in  said  office 
for  payments  mode  to  the  members  of  the  said  board  for  their  services* 

1843. 

April  16 — John  Holton,  for  copper $15  96 

May      1 — Campbell  A  Coyle,  for  iron  plates 5  66 

May    24 — ^A.  &  C.  Reeder,  for  steam  boiler 409  90 

$431  52 

June  14 — W.  R.  Johnson,  for  services  April  14  to 

June  14,  1843 600  00 

June  23 — Chas.  Reeder,  for  services  two  months  •  •   600  00 
July    15 — T.  P.  Jones,  for  services   April    14,   to 

July  14,  1843 900  00 

July   14 — W.  R.  Johnson,  for  services  June  15  to 

July  14,  1843. . 300  00 
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Aug.  31 — ^T.  P.  Jones,  for  services  July  14  to  Aug. 

14,  1843 $300  00 

Aug.  15 — W.  R.  Johnson,  for  services  July  14  to 

Aug.  14,  1843 300  00 

Oct.   18 — C.  Reeder,  for  services  two  months 600  00 

^$3,600  00 

4,031  52 


A.  0.  DAYTON. 

Tbbasuby  DepartmesnI', 

Fourth  Auditor's  Offi,oe,  February  19,  1857. 


IN  THE  COURT  OP  CLAIMS. 


Walter  R.  Johnson's  Administratrix  and  Thomas  P.  Jones' 

Executrix  vs.  The  United  States. 

ScABBURGH,  J.,  delivered  the  opinion  of  the  Court. 

By  the  second  section  of  the  joint  resolution  approved  August  31, 
A.  p.  1842,  it  was  provided  *  *  that  the  Secretary  of  the  Navy  be,  and 
he  is  hereby,  authorized  to  make  such  experimental  trial  of  the  several 
inventions  of  Thomas  M.  Easton,  Ethan  Campbell,  Aaron  Quinby,  or 
either  of  them,  or  of  other  persons,  to  prevent  the  explosion  of  steam 
boilers,  as  may  be  necessary  to  test  their  value  and  utility  as  applica- 
ble for  the  purposes  aforesaid,  to  the  steamships  of  the  United  States- 
and  the  sum  of  six  thousand  dollars  is  hereby  appropriated  therefor 
out  of  the  fund"  appropriated  by  the  act  of  the  eleventh  of  Sep- 
tember, eighteen  hundred  and  forty-one,  for  experiments  connected 
with  the  naval  service  of  the  United  States.— (5  Stat,  at  L.,  page 

By  the  fifth  section  of  the  act  of  Congress  approved  March  3 
A.  D.  1843,  chapter  94,  it  is  provided  **that  in  execution  of  the 
authority  vested  in  him  by  the  second  section  of  the  joint  resolution 
'  authorizing  experiments  to  be  made  for  the  purpose  of  testing 
Samuel  Colt's  submarine  battery,  and  for  other  purposes,'  approved 
August  thirty-first,  one  thousand  eight  hundred  and  forty-two  the 
Secretary  of  the  Navy  shall  appoint  a  board  of  examiners,  consisting 
of  three  persons  of  thorough  knowledge  as  to  the  structure  and  use 
of  the  steam  engine,  whose  duty  it  shall  be  to  make  experimental 
trial  of  such  inventions  and  plans  designed  to  prevent  the  explosion 
of  steam  boilers  and  collapsing  of  flues  as  they  may  deem  worthy  of 
examination,  and  report  the  result  of  their  experiments,  with  an  ex- 
pression of  their  opinion  as  to  the  relative  merits  and  efficacy  of  such 
inventions  and  plans,  which  report  the  Secretary  shall  cause  to  be 
laid  before  Congress  at  its  next  session.  It  shall  also  be  the  duty  of 
said  examiners  to  examine  and  report  the  relative  strength  of  copper 
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and  iron  boilers  of  equal  thickness,  and  what  amount  of  steam  to  the 
square  inch  each,  when  sound,  is  capable  of  working  with  safety;  and 
whether  hydrostatic  pressure,  or  what  other  plan,  is  best  for  testing 
the  strength  of  boilers  under  the  inspection  laws;  and  what  limita- 
tions as  to  the  force  or  pressure  of  steam  to  the  square  inch,  in  pro- 
portion to  the  ascertained  capacity  of  a  boiler  to  resist,  it  would  be 
proper  to  establish  by  law  for  the  more  certain  prevention  of  explo- 
sions/'— (5  Stat.  atL.,  page  627.) 

On  the  10th  day  of  April,  A.  D.  1843,  Walter  R.  Johnson  and 
Thomas  P.  Jones,  respectively,  were  appointed,  by  the  Secretary  of 
the  Navy,  members  of  the  board  of  examiners  authorized  by  the  last 
recited  act,  and  on  the  14th  day  of  April,  A.  D.  1843,  they,  sever- 
ally, accepted  their  appointments  and  entered  upon  the  discharge  of 
their  duties.  The  compensation  of  each  of  them  was  fixed  by  the 
Secretary  of  the  Navy  at  the  rate  of  three  hundred  dollars  per  month, 
to  commence  from  the  date  of  their  respective  appointments. 

The  petitioners  allege  that  the  above  named  Thomas  P.  Jones  and 
Walter  R.  Johnson  continued  in  the  prosecution  of  their  duties  until 
the  30th  day  of  March,  A.  D.  1844.  It  does  not  expressly  appear 
from  the  evidence  how  long  they  were  employed;  but,  in  obedience 
to  a  resolution  of  the  House  of  Representatives,  passed  on  the  18th 
of  May,  A.  D.  1844,  the  Secretary  of  the  Navy,  on  the  22d  of  May, 
A.  D.  1844,  reported  to  Congress  that  the  examiners  had  been  urged, 
since  the  commencement  of  that  session  of  Congress,  to  present 
their  report,  and  that  he  believed  that  they  had  used  all  diligence 
to  bring  their  examinations  to  a  close.  The  report  was  made  to  Con- 
gress on  the  17th  day  of  June,  A.  D.  1844.  By  that  report  it  appears 
that  on  the  6th  day  of  January,  A.  D.  1844,  they  were  still  engaged 
in  their  work.  Now,  it  is  self-evident,  we  think,  * '  that  a  minute 
and  careful  computation,  and  a  strict  comparison  of  all  the  results," 
was  *■ '  indispensable  to  give  value  to  researches  such  as  were  con- 
signed to"  these  examiners.  It  is  also  indubitable  that,  after  the 
conclusion  of  their  experiments,  they  must  have  been  engaged  a  con- 
siderable time,  *  *  either  in  making  out  descriptions,  procuring  the 
necessary  drawings,  or  making  the  calculations  and  tabular  state- 
ments of  their  various  observations."  Their  report,  which  was  the 
last  duty  required  of  them,  was  not  ready  on  the  22d  day  of  May,  A. 
D.  1844.  From  these  facts  we  think  it  a  just  and  reasonable  con- 
clusion that  the  decedents,  Johnson  and  Jones,  were  engaged  for 
the  full  period  which  has  been  alleged.  They  were,  therefore,  em- 
ployed from  the  14th  day  of  April,  A.  D.  1843,  till  the  30th  of  March, 
A.  D.  1844,  a  period  of  eleven  and  a  half  months. 

The  examiners  received  compensation  for  their  services  up  to  the 
14th  day  of  August,  A.  D.  1843,  and  the  appropriation  made  by  the 
joint  resolution  of  the  31st  of  August,  A.  D.  1842,  being  then  ex- 
hausted, no  further  compensation  was  afterwards  made  to  them. 

The  petitioners  claim  that  their  decedents  respectively  were  en- 
titled to  compensation  for  the  whole  time  they  were  engaged  in  and 
about  the  objects  contemplated  by  the  act  of  March  3,  A.  D.  1843. 
But  it  has  been  urged  that  the  power  of  the  Secretary  of  the   Navy 
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to  employ  them  was  merely  commensurate  with  the  appropriation 
made  by  the  joint  resolution  of  August  31,  A.  D.  1842,  and  that 
their  right  to  compensation  and  authority  to  proceed  with  their  work 
ceased  as  soon  as  the  appropriation  was  exhausted. 

By  the  sixth  section  of  the  act  of  Congress  approved  May  1,  A. 
D.  1820,  it  is  provided  as  follows:  **  No  contract  shall  hereafter  be 
made  by  the  Sectretary  of  State,  or  of  the  Treasury,  or  of  the  De- 
partment of  War,  or  of  the  Navy,  except  under  a  law  authorizing 
the  same,  or  under  an  appropriation  adequate  to  its  fulfillment.'' — (3 
Stat,  at  L.,  page  568.) 

The  examiners  were  either  officers  or  employes.  If  they  were 
officers,  then  this  is  not  a  case  of  contract,  and  consequently  the  act 
of  1820  has  no  application  to  it.  Their  office,  too,  being  created  for 
a  special  purpose,  would  continue  until  that  purpose  was  accom- 
plished. Moreover,  as  their  salaries  were  not  prescribed  by  the 
statute,  they  were  of  necessity  left  to  the  sound  discretion  of  the 
appointing  officer,  the  Secretary  of  the  Navy,  and  would  continue 
during  the  continuance  of  the  examiners  in  office.  The  last  duty 
required  of  them  by  the  act  of  1843  was  to  make  report  to  the 
Secretary  of  the  Navy.  This  duty  was  performed  on  the  17th  day  of 
June,  A.  D.  1844.  If,  therefore,  the  examiners  were  officers,  they 
continued  in  office  and  were  entitled  to  their  salaries  till  the  day  last 
mentioned.  But  we  do  not  adopt  this  view,  nor  do  the  petitioners 
claim  for  their  decedents  the  compensation  to  which  they  would  be 
entitled  under  it. 

We  are  of  the  opinion  that  the  examiners  were  employes  and  not 
officers.  Under  the  act  of  1843  the  Secretary  of  the  Navy  was 
required  to  ^^ appoint  a  hoard  (f  examiners.^'  The  word  ** appoint'' 
in  that  act  is  used  in  the  sense  of  employ,  and  means  merely  to  pro' 
cure  by  contract  or  to  contract  ivith.  Hence  it  is  obvious  that  there 
was  a  contract  between  the  United  States  and  the  examiners,  and 
that  it  was  made  by  the  Secretary  of  the  Navy  *  *  under  a  law  author- 
izing the  same."  It  was  therefore  valid  under  the  act  of  1820.  It 
is  not  pretended  that  the  compensation  agreed  upon  between  the  par- 
ties was  unreasonable,  or  that  the  examiners,  Johnson  and  Jones,  did 
not  do  the  work  prescribed  by  the  act  of  1843  and  required  of  them 
by  the  contract.  Our  opinion  is  that,  upon  performing  the  duty  re- 
quired of  them,  they  become  entitled  to  full  compensation  therefor, 
notwithstanding  it  might  exceed  the  appropriation  which  had  been 
made. 

We  shall  therefore  report  a  bill  in  favor  of  each  of  the  petitioners 
for  the  sum  of  tvH>  tkomand  tivo  hundred  and  fifty  dcHlara. 


35th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  (  Report  C.  C. 
2dSea»im.      )  '  j     No.  183. 


ISAAC  BOWMAN  AND  ANOTHER,  EXECUTORS  OF  ISAAC 

BOWMAN. 


7,  1858. — Beporfced  from  the  Court  of  Claims  and  committed  to  a  Committee  of 

Whole  House  to-morrow. 


The  Court  op  Claims  submitted  the  following 

REPORT. 

To  the  Jumomble  the  Senate  and  House  of  RepresentcMves  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

ISAAC  BOWMAN  AND  ANOTHER,  EXECUTORS  OP  ISAAC 

BOWMAN,  vs.  THE  UNITED  STATED 

1.  The  petition  of  the  claimant, 

2.  Certified  copies  of  documents  from  the  Pension  ofiSce,  filed  by 
claimant. 

3.  Isaac  Bowman's  will,  with  certificate  of  probate  of  the  same, 
and  certificate  of  the  death  of  Mrs.  Bowman,  transmitted  to  the  House 
of  Representatives. 

4.  Copy  of  Heath's  report  in  the  case  of  John  Crittenden.  Copy 
of  instructions  to  General  Clark  in  same  case,  and  the  decision  of  the 
Secretary  of  the  Interior,  transmitted  to  the  House  of  Representatives. 

5«  Decision  of  the  Secretary  of  the  Interior  in  Isaac  Bowman's  case. 

6.  Claimant's  brief. 

?•  United  States  Solicitor's  brieC 

8.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims* 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
[L.  8.]    the  seal  of  said  Court,  at  Washington,  this  seventh  day 
December,  A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 

Ghi^  Olerh  Court  of  Claims. 


W  THE  XmiTED  STATES  COURT  OF  CLAIMS. 

To  the  Judges  <^  the  Court  of  Claims^  estaUished  by  the  act  of  the  Con* 
gress  of  the  United  States  of  America  approved  February  24,  1855 : 

Tour  petitioners,  Isaac  S.  Bowman  and  George  Brinker,  surviving 
executors  of  the  last  will  and  testament  of  the  deceased  Isaac  Bow 
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man,  citizens  of  the  State  of  Virginia,  and  therein  residing,  do  most 
respectfully  state  and  allege  to  this  honorable  Court: 

That  the  said  testator,  Isaac  Bowman,  a  citizen  of  the  State  of  Vir- 
ginia, in  the  war  of  the  revolution  held  the  commission  of  the  State 
of  Virginia,  in  the  regiment  of  Colonel  George  Rogers  Clark,  (after- 
wards Brigadier  General  Clark,)  called  the  Illinois  regiment,  and  also 
held  the  staff  appoinjbment  in  said  regiment  of  quartermaster,  also 
called  in  the  vulgar  tongue  horse-master,  because  among  his  duties 
of  quartermaster  he  had  to  purchase  horses  for  the  regiment,  sell 
such  as  were  broken  down  and  unfit  for  or  not  longer  needed  for  ser- 
vice, and  to  superintend  that  branch  of  the  service. 

That  whilst  in  service  and  in  the  line  of  his  duty,  commanding  a 
detachment  of  said  regiment,  they,  the  said  troops,  were  attacked  by 
the  Chickasaw  Indians,  the  allies  of  Great  Britain,  then  at  war  with 
the  United  States,  whereupon  a  bloody  battle  ensued,  in  which  said 
Isaac  Bowman  was  wounded  and  disabled  by  four  wounds  in  his  body 
and  limbs,  by  leaden  balls  discharged  from  the  guns  of  the  Indians, 
and  taken  prisoner  ;  all  his  soldiers  except  one,  named  Riddle,  were 
killed,  and  said  Isaac  Bowman  was  detained  as  a  prisoner  from  No- 
vember, 1779,  to  April,  1780;  he  was  sold  by  his  captors  to  a  white 
man  trading  among  the  Indians,  named  TrumbuU,  by  him  taken  to 
New  Orleans,  and  from  thence  to  the  Island  of  Cuba,  from  whence 
said  Isaac  Bowman  passed  to  the  city  of  Philadelphia,  and  thence  to 
his  home  in  Virginia. 

Your  petitioners  aver  that  said  Isaac  Bowman  never  resigned  hiB 
commission  as  lieutenant,  nor  his  appointment  as  quartermaster, 
otherwise  called  horse-master;  that  he  was  never  again  ordered  into 
service  after  his  return  from  captivity;  that  he  never  waa  cashiered 
or  dismissed  from  the  service  by  the  sentence  of  any  court  martial. 
That,  by  reason  of  the  said  facts  and  services  of  said  Isaac  Bowman, 
he  became  entitled,  under  the  statute  of  Virginia,  (10  Henning,  p.  25,) 
to  half-pay  for  life  as  a  lieutenant  and  quartermaster,  otherwise 
called  horse-master. 

The  law  of  Virginia  adopted  for  the  pay  of  her  State  troops  the 
regulations  and  pay  adopted  by  the  Congress  for  the  continental 
army. — fSee  9  Henning' s  Stat,  at  Large,  pp.  194,  389,  and  the  Jour- 
nals of  Congress  of  27th  May,  1778;  2  vols,  by  Way  &  Gideon,  p. 
567.)  The  pay  of  a  lieutenant  of  infantry  was  fixed  at  twenty-six  and 
two-thirds  dollars  per  month;  and  by  the  resolve  of  Congress,  (same 
pagd,  567,  vol.  2,)  the  pay  of  a  quartermaster  was  fixed  at  thirteen 
dollars  per  month  ($13)  in  addition  to  his  pay  in  the  line;  but  it  appears 
that  the  commissioners  of  the  State  of  Virginia  for  adjusting  the  ac- 
counts for  full  pay  allowed  said  Bowman,  as  horse-master  or  quarter- 
master, at  the  rate  of  six  shillings  and  four  per  day,  (six  shillings  to 
the  dollar  being  the  currency  of  Virginia.)  The  pay  as  lieutenant  at 
the  rate  of  twenty -six  dollars  and  two-thirds  per  month,  and  as  horse- 
master  or  quartermaster  at  the  rate  of  thirteen  dollars  per  month,  in 
addition  to  his  pay  in  the  line,  made  said  Bowman's  pay  at  the  rate 
of  tliirty-nine  and  two-thirds  dollars  per  month;  the  one-half  of  which 
,;(equal  io  nineteen  dollars  ^V  ^^^  ^  fraction)the  said  Bowman  became 
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entitled  to  per  month,  from  22d  April,  1783,  when  the  war  ended, 
(in  Virginia,)  until  hie  death  in  the  month  of  in  the  year  1826. 

And  by  the  act  of  Congress  approved  Jnly  5,  1832,  to  provide  for 
liqtiidating  and  paying  certain  claims  of  the  State  of  Virginia,  and 
especially  by  virtue  of  the  third  section  of  said  act,  (4  Stat,  at  Large, 
by  Little  and  B.,  p.  563,  ch.  173,)  the  United  States  assumed  to  pay 
those  claims  for  half-pay  of  the  officers  of  the  regiments  and  corps 
enumerated  in  said  act,  which  had  not  been  paid  or  prosecuted  to 
judgments  against  the  State  of  Virginia,  **and  for  which  said  State 
would  be  bound  on  the  principles  of  the  half-pay  cases  already  decided 
m  the  Supreme  Court  of  Appeals  of  said  State." 

Tour  petitioner  ftirther  states,  that  under  said  act  of  Congress,  he, 
as  the  executor  of  his  father,  did  ask  payment  of  the  half-pay  due  for 
his  testator's  services  as  lieutenant  and  quartermaster,  otherwise  called 
horse-master,  in  the  regiment  of  Colonel  Clark,  employed  in  the  Illi- 
nois service  as  aforesaid,  and  produced  to  the  Commissioner  of  Pen- 
sions, James  E.  Heath,  to  whom  the  administration  of  the  said  act  of 
5th  July,  1832,  had  been  committed,  evidence  of  the  services  of  said 
Isaac  Bowman,  deceased,  as  before  stated;  but  the  said  Heath  re- 
jected the  claim.  Upon  appeal  to  the  Secretary  of  the  Interior,  (Hon. 
R.  McClelland,)  the  rejection  of  the  claim  was  approved. 

After  this,  your  petitioner,  by  his  agent,  presented  his  petition  to 
the  Senate  and  House  of  Representatives  of  the  Congress  of  the  Uni- 
ted States,  which  petition  was  referred  in  the  Senate  to  the  Committee 
on  Pensions,  who  on  13th  February,  1854,  made  their  report  in  favor 
of  the  (Jaim  No.  101,  and  in  the  House  to  the  Committee  on  Revolu- 
tionaiy  claims,  who  on  the  16th  February,  1854,  made  their  report, 
No.  106,  in  favor  of  the  claim,  by  Mr.  Rogers;  and  upon  a  recommit- 
ment to  the  same  committee,  a  second  report  in  favor  of  said  claim 
was  made  on  the  SOth  June,  1864,  No.  275,  by  Mr.  Eddy;  which  re- 
ports, respectively,  were  concurred  in  by  the  respective  Houses,  and 
by  the  separate  resolves  of  the  Senate  and  of  the  House  of  Representa- 
tives the  said  claim  for  half-pay,  under  the  act  of  the  general  assem- 
bly of  Virginia,  of  May  session,  1779,  was  referred  to  the  Secretary 
of  the  Interior  for  liquidation,  under  the  act  of  Congress  of  July  5, 
1832.     AU  which  will  more  fully  appear  by  said  reports.  No.  106, 
No.  275,  and  No.  101,  and  the  resolutions  of  said  two  Houses  respec- 
tively, as  printed  in  the  journals  and  public  documents  of  the  said  two 
Houses  of  Congress,  to  which  your  petitioner  begs  leave  to  refer;  and 
he  avers  that  the  said  reports  contain  a  true  history  of  the  services, 
wounds,  captivity,  and  sufferings  of  the  said  Isaac  Bowman,  deceased. 
Certified  copies  of  these  reports  and  resolutions  were  produced  to 
the  Secretary  of  the  Interior.    Whereupon  the  said  Secretary,  instead 
of  liquidating  the  said  claim  and  causing  the  same  to  be  paid,  referred 
to  the  Attorney  General  of  the  United  States  the  question,  whether 
the  said  two  separate  reports  and  resolves  made  thereupon  by  the 
Senate  and  by  the  House  of  Representatives,   respectively,   were 
legally  obligatory  upon  him,  the  said  Secretary.     Whereupon  the 
Attorney  General  advised  that  nothing  but  a  bill,  or  a  joint  resolution 
passed  by  the  two  Houses  of  Congress,  and  approved  by  the  Presi- 
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dent  of  the  United  States,  or,  if  disapproved  by  him,  reconsidered 
and  passed  by  two-thirds  of  each  House,  his  objections  notwithstand- 
ing, could  make  an  obligatory  rule  of  action;  but  that  the  said  resolves 
of  the  two  Houses,  although  separately  made  and  never  presented  to 
the  President  of  the  United  States  for  his  signature,  were  entitled  to 
great  respect,  and  gave  sufficient  cause  for  opening  the  decision  and 
giving  the  claim  a  reconsideration.  But  the  Secretary  of  the  Interior 
has,  nevertheless,  persisted  in  his  refusal  to  liquidate  the  claim  and 
to. cause  payment  thereof  at  the  Treasury  of  the  United  States, 
although  the  evidence  produced  to  him  from  the  records  of  the  State 
of  Virginia,  as  well  as  by  the  proof  of  witnesses,  was  ample 
and  conclusive  to  establish  the  right  and  justice  of  said  claim  for  half- 
pay,  according  to  the  laws  of  the  State  of  Virginia,  and  the  act  of 
Congress  of  July  5,  1832,  before  mentioned.  In  verification  whereof, 
your  petitioner  begs  leave  to  refer  to  said  evidence  produced  to  the 
Secretary  of  the  Interior,  certified  from  that  department  to  the  Con- 
gress of  the  United  States,  and  also  to  the  evidence  on  which  the 
Congress,  acted  as  aforesaid,  and  now  remaining  as  well  on  the  files 
of  the  Department  of  the  Interior  as  on  the  files  of  the  Clerk  of  the 
House  of  Representatives. 

Your  petitioner  will,  in  due  time,  bring  here  into  court  his  letters 
testamentary,  which  show  plainly  that  he  is  executor  of  the  last  will 
and  testament  of  said  Isaac  Bowman,  deceased,  who  died  on  the  9th 
day  of  September,  1826. 

Your  petitioner  prays  that  the  solicitor  for  the  United  States  ap- 
pointed to  represent  the  government  before  this  honorable  Court  be 
required  to  answer  to  this  petition  j  that  such  proceedings  be  had 
herein  as  justice  and  equity  require  ;  and  that,  on  the  final  hearing, 
this  Court  will  grant  him  such  relief  as  his  case  deserves. 

W.  AMBROSE  WHARTON,  and 
GEO.  M.  BIBB,  F(yi^  Petitioner. 


District  op  Columbia,  City  op  Washington,  ad. 

August  9,  1855. 

On  this  day,  before  me,  the  undersigned,  one  of  the  justices  of  the 
peace  of  the  United  States  of  America,  in  and  for  the  said  city,  duly 
commissioned,  sworn,  and  acting  as  such,  appeared  William  A.  Whar- 
ton, who  then  and  there  made  oath  that  the  statements  in  the  afore- 
going petition  of  Isaac  S.  Bowman  vs.  the  United  States,  which  relate 
to  the  matters  of  fact  therein  alleged,  are  true,  to  the  best  of  his 
knowledge  and  belief. 

Sworn  to  before  me,  on  the  day  and  year,  and  at  the  place  stated 
in  the  caption. 

JOHN  S.  HOLLINGSHEAD, 

Justice  of  the  Peace. 
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UNITED  STATES  COURT  OF  CLAIMS, 

Amendment  to  Petition. 

Isaac  S.  Bowman  and  George  Brinker,  surviving  executors  of  Isaac 

Bowman,  deceased,  vs.  The  United  States. 

The  petitioners  moved  to  amend  their  petition  in  this  :  Instead  of 
the  prayer  for  the  specific  aggregated  sum  stated  in  the  petition,  the 
petitioners  pray  for  the  half-pay  due  to  said  Isaac  Bowman,  deceased, 
as  lieutenant  and  quartermaster,  otherwise  called  horse-master,  in 
Clark's  regiment,  with  interest  on  each  annuity  from  the  day  it  be- 
came due  until  paid;  or  for  such  other  sum  or  sums  as  this  Court  shall 
adjudge  right  and  proper. 

BIBB, 
For  Petitioners. 


I  hereby  certify  that  the  accompanying  pages,  numbered  from  one 
to  twenty -five,  inclusive,  are  truly  copied  from  the  originals  on  file  in 
the  office  of  the  Commissioner  of  Pensions. 

J.  MINOT, 
Commissioner  of  Pensions. 

Be  it  remembered  that  J.  Minot,  who  has  signed  the  foregoing  cer- 
tificate, is  Commissioner  of  Pensions;  and  that  to  his  attestations  full 
faith  and  credit  are  and  ought  to  be  given. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name,  and 
caused  the  seal  of  the  department  to  be  affixe(L  on  this  twen- 
[L.  8.]    tieth  day  of  December  in  the  year  of  our  Lord  one  thouK^and 
eight  hundred  and  fifty-five. 

R.  McClelland, 

Secretary  of  the  Interior. 


Transcript  <f  the  testimony  in  the  case  of  the  applioaiion  of  the  represent- 
aiives  of  Isaac  Bowman  for  half -pay  as  lieniienant  in  the  Illinois  regi' 
ment^  in  the  Virginia  service^  wader  the  act  of  Jtdy  5,  1832. 

Proceedings  of  the  Illinois  Board  in  1784. 

1. — Evidefnce  to  svstain  the  daim. 

Proceedings  of  the  adjusting  board  for  the  Illinois  officers  and 
soldiers,  in  1784. 

Copy  of  the  proceedings  of  the  commissioners  for  adjusting  the 
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claims  of  the  officers  and  soldiers  of  the  Illinois  regiment  to  the  lands 
given  them,  under  a  resolution  of  January  2,  1781,  agreeably  to  the 
act  of  assembly  passed  October  session,  1783. 

IxmsvUle,  Avgvst  2,  1784. — Court  met  according  to  adjoununent. 
Present:  Walker  Daniel,  George  R.  Clark,  John  Montgomery,  John 
Bailey,  Robert  Todd,  and  William  Clarke,  gent.,  commissioners. 

Ordered  that  the  board  adjourn  till  to-morrow  morning. 

W.  DANIEL,  Clerk. 

August  3. — ^The  board  met  according  to  adjournment.  Present  the 
same  members  as  yesterday,  and  also  A.  C.  Chaplin,  gent. 

On  motion,  the  board  came  to  the  following  resolution :  That  all 
officers  and  soldiers  who  marched  and  continued  in  service  until  the 
reduction  of  the  British  posts  on  the  northwest  side  of  the  Ohio,  that 
all  who  engaged  and  enlisted  in  the  Illinois  regiment  afterwards  and 
served  during  the  war,  or  three  years,  are  entitled  to  a  share  of  the 
grant  under  the  resolutions  and  act  of  assembly;  that  all  those  soldiers 
who  have  enlisted  in  said  regiment  since  the  2d  day  of  January,  for 
three  years,  or  during  the  war,  are  not  entitled,  as  there  seems  to  be 
no  provision  under  the  resolution  for  those  who  should  thereafter  be 
incorporated  in  the  said  regiment. 

That  the  officers  of  the  regiment  are  entitled  to  a  share  of  the  land 
in  proportion  to  the  commission  they  respectively  held  on  the  said  2d 
day  of  January,  1781,  and  not  in  proportion  to  the  commission  they 
have  since  held  in  consequence  of  promotions,  and  that  therefore 
officers  commissioned  since  that  period  are  not  entitled  at  all.  And 
that  those  soldiers  who  enlisted  to  serve  twelve  months  after  their 
arrival  at  Easkaskias,  agreeable  to  an  act  of  assembly  of  the  fall 
session,  1778,  for  the  protection  and  defence  of  the  Illinois  country, 
who  did  not  re-enlist  in  the  regiment,  are  not  included  in  said  reso- 
lution. That. those  officers  who  were  commissioned  under  said  act 
and  resigned  before  the  expiration  of  the  twelve  months  are  not  enti- 
tled. Last,  that .  those  who  continued  during  the  year  and  then 
retired,  not  having  a  command,  are  entitled.     Adjourned. 

August  4. — ^The  same  members  as  yesterday. 

The  following  claims  were  allowed  and  disallowed,  as  they  are 
marked,  to  wit: 

John  Williams,  Captain  George  R.  Clarke,  Brigadier  General 
George  Walls,  Captain  John  H.  Montgomery,  Lieutenant  Colonel 
Robert  Todd,  Captain  Joseph  Bowman,  Major  jjeonarcl  Helms,  Cap- 
tain Thomas  Quick,  Major  Isaac  Taylor,  same.  Walker  Daniel,  Major 
Jesse  Evans,  not  oiJlowed. 

Captain  James  Shelby,  Captain  John  Bailey,  Captain  Richard 
Bashears,  Captain  Robert  George,  Captain  Richard  McCarty,  Captain 
Abraham  Eellar,  Captain  Edward  Worthington,  Captain  William 
Harrod,  Captain  John  Rogers,  Lieutenant  James  Merriwether,  lieu- 
tenant James  Montgomery,  Lieutenant  Isaac  Bowman. 

(Here  follow  the  names  of  180  others,  subalterns,  non-commissioned 
officers,  and  privates.) 


ISAAC  BOWMAN  AND  ANOTHEB.  7 

The  record  then  proceeds  as  follows: 

The  commissioners  direct  certificates  to  issue  in  the  following  mode, 
to  wit: 

To  a  brigadier  general  7,500  acres  of  land;  to  a  lieutenant  colonel 
4,500  acres  of  land;  to  a  major  4,000  acres  of  land;  to  a  captain  2,000 
acres  of  land ;  to  a  subaltern  2, 000  acres  of  land ;  to  a  sergeant  200 
acres  of  land;  and  to  a  private  100  acres  of  land.  On  a  calculation  is 
supposed  to  leave  19,500  acres  of  land  to  be  granted  to  further  claim- 
ants, Ac 

The  remainder  of  the  proceedings  of  the  board,  being  confined 
entirely  to  the  adoption  of  provisions  and  rules  for  the  distribution  of 
the  lands,  is  omitted  here. 


Certyioate  of  John  DorUhUL 
Certificate  of  John  Douthitt  in  relation  to  the  foregoing  record: 

I,  John  Douthitt,  clerk  of  the  board  of  commissioners  of  the  Illinois 
grant,  do  hereby  certify  that  it  appears  from  the  books  and  papers  in 
this  office  that  Isaac  Bowman  served  in  said  Illinois  regiment  as  a 
lieutenant,  and  that  he  was  allowed  two  thousand  one  hundred  and 
fifity-six  acres  of  land  in  said  Illinois  grant,  to  wit:  lots  1,  158,  213, 
and  289 — ^five  hundred  acres  each — and  156  acres  in  No.  32. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  29tb 
day  of  August^  1834. 

JOHN  DOUTHITT.    [L.  a.] 


Affidavit  of  KerchevaL 

Statb  of  Yibginia,  Shenandoah  county^  S8 : 

Personally  appeared  before  me,  the  subscriber,  a  justice  of  the 
peace  in  and  for  said  county,  Samuel  Kerchevel,  who,  being  duly 
sworn,  saith  that  he  is  now  in  the  sixty-eighth  year  of  his  age;,  that 
he  became  personally  acquainted  with  Oaptain  Isaac  Bowman,  late  of 
said  county,  deceased,  about  the  year  1784,  and  afterward  related  by 
marriage,  and  continued  most  intimately  acquainted  with  him  until 
the  time  of  his  death,  on  the  6th  of  September,  1826,  when  he  (depo- 
nent) was  personally  present;  that  he  was  ever  known  through  life  as 
an  officer  of  the  Illinois  regiment  in  the  war  of  the  revolution;  that 
the  deceased  repeatedly  and  at  various  times  minutely  stated  to  him 
(deponent)  a  part  of  his  services  and  privations,  to  wit:  that  late  iH 
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the  fall  of  the  year  1779,  while  coming  from  Kaskaskia  (as  he,  depo- 
nent, understood  on  furlough,)  to  the  Falls  of  Ohio,  they  were  attacked 
by  the  Indians,  when  all,  save  and  except  himself,  were  killed  or 

^afterwards  heard  from.     And  the  said  Bowman — ^wounded  in 

four  places,  the  scars  of  which  he,  deponent,  has  often  seen,  to  wit : 
one  below  the  shoulder  blade,  another  through  the  left  arm,  another 
through  the  calf  of  the  leg,  and  a  fourth  through  the  foot — ^was  taken 
prisoner  and  carried  into  the  interior  of  the  Indian  country,  and 
ultimately  adapted  by  an  Indian  squaw,  and  was  afterwards  purchased 
by  an  Indian  trader  and  taken  to  Natchez,  and  from  thence  he  went 
to  New  Orleans,  the  Havana,  on  the  island  of  Cuba,  from  which  he 
succeeded  in  obtaining  a  passage  to  Philadelphia,  and  from  thence  he 
reached  his  home,  the  place  on  which  he  lived  and  died;  that  he  was 
long  a  cripple,  so  unable  to  have  joined  his  regiment  and  perform 
military  duty  probably  not  for  a  year  or  two;  that  the  said  Captain 
Bowman  stated  to  him  that  he  had  lost  his  commission  and  all  of  his 
papers  at  the  time  he  was  taken  prisoner. 

SAMUEL  KERCHEVAL. 

Sworn  to  and  subscribed  before  me  this  8th  day  of  August,  1834. 

W.  MORRIS. 


C. 

Affidavit  (^  D.  SticJdey. 

State  op  Virginia,  Shenandoah  county,  as : 

Personally  appeared  before  me,  the  subscriber,  a  justice  of  the 
peace  in  and  for  said  county.  Captain  David  Stickley,  who,  being 
sworn  according  to  law,  saith  that  he  has  been  personally  and  inti- 
mately acquainted  for  about  forty  years  with  Captain  Isaac  Bowman, 
late  of  the  said  county,  deceased;  that  the  said  deceased  has  during 
that  period  of  time  ever  been  known  and  reported  to  have  been  an 
officer  of  the  Illinois  regiment  of  the  war  of  the  revolution,  and  to 
have  been  wounded  and  taken  prisoner  by  the  Indians  and  kept  in 
captivity  for  some  time;  and  deponent  has  repeatedly  and  often  heard 
the  history  of  the  same  from  Captain  Bowman  himself,  to  wit: 
ascending  the  Ohio  river,  where  he  was  attacked  by  the  Indians, 
when  all  or  nearly  so  were  killed,  and  himself  wounded  in  seversd 
places  and  taken  prisoner,  and  retained  for  some  time  in  captivity, 
when  he  was  purchased  by  an  Indian  trader  and  taken  to  Natchez, 
and  thence  he  went  to  New  Orleans  and  the  island  of  Cuba,  and  at 
the  Havana  he  obtained  a  passage  for  Philadelphia,  and  thence  home 
to  his  residence,  adjoining  him,  (the  said  deponent,)  where  he  be- 
lieves (the  said  deponent)  he  was  born  and  died  on  or  about  the  9th 
day  of  September,  1824.  From  the  common  report  relative  to  Cap- 
tain Bowman,  and  his  known  character  for  truth  and  veracity,  and 
Captain  Bowman's  frequent  recurrence  to  these  transactions,  he  (the 
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eaid  deponent)  is  as  fully  convinced  of  the  reality  of  his  service  and 
captivity,  Ac,  as  he  could  possibly  be  of  anything  which  he  did  not 
see,  and  further  he  saith  not. 

D.  STICKLEY. 

Sworn  and  subscribed  before  me  this  8th  of  August,  1834. 

W.  MORRIS. 

I  do  certify  that  I  have  been  acquainted  with  Mr.  Kercheval  and 
Captain  David  Stickley  for  years,  and  know  them  to  be  men  of  truth, 
and  the  above  was  truly  read  to  them  before  testified  to. 

W.  MORRIS. 

August  8,  1834 


D. 

Affidavit  of  Ahraham  Bovmum, 

Com MOITB^EALTH  OF  KENTUCKY,  ) 

Fayette  courdy^  )     ' 

Personally  appeared  before  me,  Daniel  Bradford,  a  justice  of  the 
peace  in  and  for  the  county  aforesaid.  Colonel  Abraham  Bowman,  a 
revolutionary  officer,  who,  being  first  duly  sworn,  saith  that  his  brother, 
Isaac  Bowman,  a  lieutenant  in  the  Illinois  regiment  of  the  Virginia 
State  line  of  the  army  of  the  revolution,  was  taken  prisoner,  as  he 
has  been  informed  by  his  said  brother,  and  believes,  on  the  Ohio 
river,  about  forty  miles  above  the  mouth,  in  the  month  of  November, 
1779,  being  then,  at  the  time  of  his  capture,  a  lieutenant  of  said  regi- 
ment, being  then  in  service  from  the  spring  of  the  year  1777;  that 
he  was  with  the  Indians  as  a  prisoner  until  the  month  of  April,  1780, 
and  was  then  purchased  by  a  man  by  the  name  of  Trumbull,  when  he 
went  to  New  Orleans,  thence  to  Cuba,  and  thence  to  Philadelphia, 
which  this  deponent  thinks  was  in  the  fall  of  1781;  and  further  this 
deponent  saith  not. 

ABRAHAM  BOWMAN. 

Subscribed  and  sworn  to  before  me,  a  justice  of  the  peac6  for  the 
county  aforesaid,  this  23d  day  of  June,  1832. 

DANIEL  BRADFORD,  J.  P. 


E. 
Affidavit  (^  Anthony  Crockett. 


State  of  Kentucky,  )  ^ 
FranJdin  oovfrvty^      ) 

Personally  appeared  before  me,  the  subscriber,  a  justice  of  the 
peace  in  and  for  said  county,  Anthony  Crockett,  of  the  army  of  the 
revolution,  who,  being  duly  sworn,  saith  that  Isaac  Bowman  was  a 
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lieutenant  in  the  IllinoiB  regiment  in  the  fall  of  the  year  1779  at  Ftn* 
cennes;  that  he,  affiant,  at  that  time  was  returning  into  Virginia,  and 
knows  not  how  long  the  said  Bowman  continued  in  service,  and  fur- 
ther saith  not. 

Sworn  to  and  subscribed  this  4th  day  of  September,  1832. 

JOHN  McKBE,  J.  P.  F.  0. 

The  foregoing  are  true  copies  of  original  papers  on  file  in  this 
department. 

J.  B.  RICHARDSON, 
Amatant  Secretary  of  CtymmonrjoeoiUTi. 


G. 

Affidavit  cf  Archtbdld  Lovdaoe. 

District  of  Columbia,  Washington  county,  88 : 

Archibald  Lovelace,  an  old,  respectable,  and  competent  witness, 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  for  said 
county  and  District,  and  made  oath  that  he  was  acquainted  with 
Daniel  Ovear,  of  Fauquier  county,  Virginiet,  who  was  a  soldier  in  the 
Illinois  regiment  in  the  war  of  the  revolution;  that  said  Ovear  was  a 
connexion  of  his  first  wife;  that  he  lived  near  him  many  years;  heard 
said  Ovear  say,  when  speaking  of  his  revolutionary  services,  that  he, 
said  Ovear,  was  a  part  of  the  time  under  Lieutenant  Isaac  Bowman,  of 
the  Illinois  regiment;  said  that  Bowman  was  a  valuable  officer;  that 
while  he.  Bowman,  was  first  lieutenant  in  said  regiment,  that  he  was 
taken  prisoner  on  or  near  the  Ohio  river,  and  was  kept  as  such  a  con- 
siderable time.  The  statement  of  Ovear,  he  says,  made  a  considerable 
impression  on  his  (affiant's)  mind,  when  speaking  of  an  officer  being 
taken  prisoner,  and  his  privations. 

He,  Ovear,  further  said  that  Lieutenant  Bowman  lived  and  died  in 
Shenandoah  county,  leaving  a  highly  honorable  and  intelligent  family. 
He,  affiant,  says  that  Ovear  made  the  above  statement  in  substance 
more  than  once ;  and  he,  Ovear,  was  a  man  of  strict  integrity,  and  is 
now  dead,  as  he  is  informed. 

Given  under  my  hand  and  seal  this  12th  day  of  April,  1852. 

F.  S.  Ml fjR, 
Justice  of  the  Peace. 


F. 
Affidanrii  qf  James   Chdhrie. 

I  know  Colonel  Anthony  Crockett,  of  Franklin  county,  Kentucky, 
and  he  was  all  that  the  Hon.  Oeorge  M.  Bibb  has  said  in  his  letter 
of  him. 

I  only  know  Colonel  Bowman  by  character,  which  was  unquestion* 
ably  good. 

JAMES  GUTHRIE. 
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H. 
Application  for  fvU  pay. 

TESTIHONT  FBOM  THE  FIBST  AUDITOR'S  OFFICE,  RICHMOND. 

Proceedings  hefore  the  oommisaionera  in  obtaining  balance  of  fuU  pay. 

Mat  12, 1779. 
The  State  op  Virginia  to  Isaac  Bowman,  Dr. 

To  my  seryices  as  horse-master  in  the  Illmois  regiment  until  I  was 
defeated  by  the  Indians,  which  was  the  17th  day  of  November,  and 
then  until  October  11,  1780,  before  I  got  home,  which  is  16  months 
and  29  days. 

June  24,  1783. 

I  certify  that  Mr.  Isaac  Bowman  was  appointed  horse-master,  in 
the  year  1779,  in  the  Illinois  department;  but  how  long  he  continued 
I  know  not. 

G.  R.  CLARK. 

Crrr  of  Richmond,  to  wit  : 

This  is  to  certify  that  Isaac  Bowman  made  oath  before  me  this  day, 
that  he  hath  never  received  from  the  State  of  Virginia  any  satisfaction 
or  pay  as  horse-master  to  the  Illinois  regiment,  during  his  continuance 
therein. 

Given  under  my  hand  this  24th  day  of  June,  1783. 

W.  POUSHEE. 

The  commissioners  are  all  of  opinion  that  Mr;  Isaac  Bowman  ought 
to  be  allowed  for  his  services  as  horse-master  from  the  12th  of  May, 
until  the  17th  of  November,  200  days,  at  %a.  id.  per  day,  amounting 
to  X63  %8.  8€t— equal  to  a  quartermaster's  pay. 

They  are  further  of  opinion  that  he  was  out  of  the  service  of  this 
State  at  the  time  he  was  captured,  and  consequently  has  no  claim  for 
the  time  he  remained  in  captivity,  but  beg  leave  to  refer  it  to  the 
consideration  of  the  honorable  the  executive. 

Fort  Clark,  June  27, 1779. 

I  have  received  of  Isaac  Bowman  the  sum  of  eighteen  dollars,  for 

taking  up  and  securing  three  horses  belonging  to  the  State  of  Virginia. 

hit 

JOHN  BATTIST  M  MONTBAT. 

mark. 
Test: 

John  Haskins. 
Allowed  by  the  Illinois  scale,  IZa. 
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Fort  Clark,  June  20, 1779. 

Then  received  df  Isaac  Bowman,  horse-master,  the  sum  of  twelve 
dollars  for  four  men  taking  care  of  the  State  horses,  six  days,  I  say 
received  by  me. 

hiB 

JOSEPH  W  BEAUGROFP. 

mark. 

Allowed  by  the  Illinois  scale,  99. 

Commissioners'  Office, 

BuJimond,  June  25,  1783. 

It  appears  to  the  commissioners  that  there  is  due  to  Mr.  Isaac  Bow- 
man for  service  as  horse-master,  Ac,  the  sum  of  sixty-four  pounds, 
nine  shillings  and  two  pence,  per  vouchers  received.  Given  by  order 
of  the  board. 

JOHN  Mcdowell,  Secretary. 

Wednesday,  June  25,  1780. 

Mr.  Isaac  Bowman  presented  an  account  of  his  service  as  horse- 
master  to  the  Illinois  regiment  from  May  12,  till  November  17,  1779, 
200  days,  for  which  the  commissioners  are  of  opinion  he  ought  to  be 
allowed  equnl  to  quartermaster's  pay,  six  shillings  four  pence  per  day, 
which  amounts  to  sixty-three  pounds  six  shillings  and  eight  pence. 
They  are  further  of  opinion  that  he  was  out  of  the  service  of  the 
State  at  the  time  he  was  captured,  and  consequently  has  no  legal 
claim  for  the  time  he  was  in  captivity,  but  beg  leave  to  refer  it  to 
the  honorable  the  executive. 

It  also  appears  to  the  commissioners  that  one  pound  two  shillings 
six  pence  is  due  to  the  said  Isaac  Bowman  for  cash  paid  in  behalf  of 
the  State,  when  he  was  in  service  as  per  vouchers. 

Wednesday,  Apnl  20,  1785, 
lUinoia,  to  J,  -4.,  treasurer,  Dr. 

Warrant  to  Isaac  Bowman  for  his  services  as  horse-master,  4&c.,  in 
the  Illinois  regiment,  per  certificate  from  the  commissioners  appointed 
to  settle  western  claims;  sixty-four  pounds  nine  shillings  two  pence. 
Evidence  showing  that  John  Reed  was  quartermaster  from  June  1, 
1779,  to  October  11,  1779. 

This  is  to  certify  that  there  is  on  file  in  this  office,  in  the  2d  volume 
of  Illinois  papers,  an  account  headed  thus: 

''An  account  of  quartermaster's  stores,  &c.,  issued  in  the  Illinois 
and  its  dependencies,  commencing  the  first  day  of  June,  1779,  by  John 
Reed,  quartermaster  of  the  Illinois  regiment,  viz  :  ♦  ♦  *  which  is 
very  lengthy,  the  first  entry  therein  dated  June  1,  1779,  and  the  last 
on  the  11th  of  October,  1779,  and  is  dated  Palls  of  the  Ohio,  Octo- 
ber, 31,  1779,  and  signed,  John  Reed,  quartermaster  Illinois  regiment, 
and  verified  by  G.  R.  Clark,  November  4,  1779. 

Given  under  my  hand,  in  the  office  of  the  auditor  of  public  accounts, 
Richmond,  Virginia,  this  15th  March,  1853. 

RO.  JOHNSON, 

Auditor  qf  Pvhlic  Accounts^ 
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K. 

This  is  to  certify  that  the  tipper  corners  of  the  greater  part  of  the 
book  filed  in  this  office,  endorsed  *  *  plunder  store  accounts, ' '  *  *Mr.  Isaac 
Bowman,  quartermaster  accounts,''  has  been  so  nearly  obliterated  by 
the  action  of  water  and  some  other  cause  as  to  be  illegible  j  when 
legible  it  is  invariably  headed  1779,  and  there  can  be  little  doubt 
that  it  was  so  throughout,  as  the  Port  St.  Vincent  had  not  been 
captured  in  the  spring  and  summer  of  1778,  and  Isaac  Bowman  states 
that  he  was  defeated  by  the  Indians  in  November,  1779,  arid  did  not 
reach  home  until  October  1780;  that  the  said  book  contains  accounts 
raised  against  thirty-seven  persons,  many  of  which  contained  charges 
similar  to  those  embraced  in  the  certified  extracts  from  that  book, 
viz :  the  accounts  of  Captain  Edward  Worthington,  Major  Joseph 
Bowman,  and  Isaac  Bowman,  given  from  this  office  a  short  time  since. 
And  that  so  far  as  it  has  been  practicable^to  search  the  mass  of  papers 
connected  with  this  Illinois  expedition,  no  evidence  of  a  resignation 
by  Isaac  Bowman  has  been  discovered. 

Given  under  my  hand  at  the  auditor's  office,  Richmond,  this  14th 
February,  1853. 

RO.  JOHNSTON, 
Auditor  Public  AcooutUs. 


I. 

Letter  from  John  Toddj  ahotving  the  capture  of  Bowman. 

May  it  please  toub  Excellency  :  On  consulting  with  Colonel  Clark 
we  foimd  it  impracticable  to  maintain  so  many  petty  posts  on  the  nii- 
nois  with  so  few  men.  I  concluded  it  better  to  draw  them  all  to  one 
point.  The  land  at  the  junction  of  the  Ohio  and  Mississippi  was 
judged  best  situated  for  the  purpose,  as  it  would  command  the  trade 
of  an  extensive  country  on  both  sides  of  each  river,  and  might  serve 
as  a  check  to  any  encroachments  from  our  present  allies,  the 
Spaniards,  whose  growing  powers  might  justly  put  us  upon  our  guard, 
and  whose  fondness  for  engrossing  territory  might  otherwise  urge 
them  higher  up  the  river  upon  our  side  than  we  could  wish.  The  ex- 
penses in  erecting  this  new  post  and  victualling  the  men  would  have 
been  obstacles  insurmountable  without  a  settlement  contiguous  to  the 
garrison  to  support  it,  whose  adventurers  would  assist  the  soldiers 
in  the  heavy  work  of  building  their  fortification.  I  therefore 
granted  to  a  certain  number  of  families  four  hundred  acres  to  each 
family,  at  a  price  to  be  settled  by  the  general  assembly,  with  com- 
missions for  civil  and  military  officers  and  the  necessary  instructions, 
copies  of  the  principle  of  which  I  herewith  send  you.  The  others 
being  agreeable  to  the  printed  forms  heretofore  delivered  to  me  by 
the  governor  and  council.  Lest  the  withdrawing  our  troops  from  St. 
Vincent  might  raise  suspicions  among  the  citizens  to  our  disadvantage, 
I  have  sent  to  Major  Bossoran,  the  then  district  commandant,  blank 
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commissions  with  power  to  raise  one  company  ;  put  them  in  posses- 
sion of  the  garrison  with  the  assurance  that  pay  and  rations  should 
be  allowed  them  by  the  government. 

I  enclose  you  also  a  return  of  the  clothes,  &c.,  which  I  sent  down 
by  Mr.  Clarke  to  Captain  Dodge,  whom  I  appointed  agent  agreeably 
to  your  excellency's  letter,  as  Mr.  Lindsey  desired  to  be  discontinued. 
When  Colonel  Clark  left  the  falls  his  officers  and  men,  to  the  amount 
perhaps  of  120,  were  well  clothed,  except  in  the  article  of  linens. 

Mr.  Lindsey  had  not  arrived  the  8th  May  last  from  Illinois,  and 
I  have  not  heard  whether  the  goods  from  Orleans  were  yet  arrived. 

Captain  Dodge  was  also  to  receive  them  from  Lindsey. 

Mr.  Isaac  Bowman,  with  seven  or  eight  men  and  one  family,  set 
offfron^  Kaskaskias  the  15th  November  last,  in  a  bateau,  attended 
with  another  bateau  and  twelve  men  and  three  or  four  families  in  it, 
bound  for  the  falls  of  the  Ohio.  I  judged  it  safer  to  send  to  the  faUs 
many  articles  belonging  to  the  commonwealth  by  Bowman  than  to 
bring  them  myself  by  land. 

Bowman's  batteau  fell  into  the  hands  of  the  Chickasaw  Indians, 
and  the  other  arrived  in  March  or  April  at  the  French  Lick  in  Cum- 
berland, with  the  account  that  Bowman  and  all  the  men  except  one, 
Riddle,  were  killed  and  taken.  I  enclose  your  excellency  with  a  list 
of  such  articles  as  belonged  to  the  State,  as  well  as  I  can  make  out 
from  my  detached  memoranda;  my  books  and  many  necessary  papers 
being  also  lost. 

Many  necessary  articles  of  intelligence  yet  remain  uncommunicated. 
I  will  enjoy  no  leisure  until  I  shall  have  fully  acquainted  your  excellency 
with  the  situation  of  Illinois. 

I  have  the  honor  to  be,  with  great  respect,  your  excellency's  most 
obedient  and  humble  servant, 

JNO.  TODD,  Jr. 


Isaac  Bowman. 


Dr. 


Maj       SI 


To  8  yards  ducking,  at  9  flhilUngB 

To  4  two-and-a-balf  point  blankets,  at  16  shUlings 

To  1  dozen  of  knives,  at  1  shilling 

To  1  oarret  of  tobacco,  at  6  shillings 

To  S  pounds  stronding,  at  18  shlUingB  per  eU 

To  4  shirts,  at  12  shiUlngs  per  shirt 

To  2  two-point  blankets,  at  9  shUlings 


£.  f.    d. 

3  12  00 
00  00 
12  00 
6  00 
U  00 
8  00 
18  00 


3 
0 
0 
2 
2 
0 


I  hereby  certify  that  there  is  <m  file  in  this  office  a  smaU  book  of  64  pages,  of  which  the 
last  13  pages  are  blank.    On  the  first  page  of  which  is  written— 


Plunder  Store  acc't. 

Ifr.  Isaac  Bowman, 

Qr.  Mr.  acc'ts. 


And  the  foregoing  copies  are  extracted  from  pages  6,  32,  83,  34,  and  36,  of  that  book. 
Given  under  my  hand  at  the  Auditor's  office,  Richmond,  this  9th  February,  1863. 

BO.  JOHNBON,  And.  if 
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Major  Joaqph  Bowman. 


Db. 


21 


To  6}  yards  ducking,  at  9  shllUngi  per  yard 
To  2}  yards  sfcrouding,  at  14«.  6d,  per  yard  . 
To  4  two  half-point  blankets,  at  16  shillings 

To  3  down  knives,  at  1  shilling 

lb  4  shirts,  at  12  shillings  each 

To  12  two-point  blankets,  at  2  shillings 

To  1  piece  blue  coating,  at  £12 

To  1  waistcoat,  at  5  cbllars 

To  1  pair  trowsers,  at  6  dollars 

To  B  shirts,  at  12  shillings  per  shfart 

To  1}  ells  strouding,  at  18  shilling  per  ell  .. 
To  4  hand  towels,  at  3  shillings 


£. 
2 
1 
3 
1 
2 
5 
12 
1 
1 
3 
1 
0 


18  6 
16  3 
00  00 
16  00 
8  00 
8  00 
00  00 
10  00 

10  00 
12  00 

11  6 

12  00 


Oapt.  Edward  Worthington. 


Dr. 


19 


July       12 


Mandi    19 


August  i2 


To  1  suit  of  dothes,  at  20  dollars 

To  1  pair  of  shoes,  at  3  dollars 

To  2  blankets,  at  16  shUlings  per  blanket 

To  3}  yards  of  strouding,  at  lli  Bd  per  yard 

To  2  coats,  at  10  dollars  each..... 

The  above  delivered  by  Mr.  Kennedy. 

To  21  two  half-point  blankets,  at  16  shillings  per  blanket 

To  21  shirts,  at  12  shillings  per  shirt 

To  48  scalping  knives,  at  1  shilling  per  knife 

To  21  ells  strouding,  at  18  shillhigs  per  ell 

To  28  carrets  tobacco,  at  6  shillings  per  carret.. ........ 

To  Sf  yards  ducking,  at  9  shillhigs  per  yard 

To  1  suit  clothes  to  Edward  Muny,  at  20  dollars 

To  1  pair  shoes,  at  3  dollars 

To  1  two-point  blanket,  at  9  shilUngs 


£. 

ff.  d. 

6 

00  00 

0 

18  00 

1 

10  00 

2 

10  9 

6  00  00 

16  16  00 

12 

12  00 

2 

8  0% 

18 

18  00 

7  00  00 

1 

13  9 

6  00  00 

0  18  00 

82 

.  8  6 

00 

9  00 

Reium,  June  2, 1780,  Bichmondj  by  Oeorge  Rogers  Glarhy  oommander- 
ifiF'chiefqf  the  Virginia  forces  in  the  western  department^  dc,^  dtc. 

Whereas  a  fort  is  intended  immediately  to  be  built  near  the  mouth 
of  the  Ohio,  and  a  number  of  artificers  wanting  to  carry  on  the  works, 
all  well  as  other  inhabitants — 

I  do,  by  virtue  of  the  power  and  authority  to  me  given,  authorize 
you  to  raise  any  number  of  persons  that  you  can  get  to  become  settlers 
at  said  post,  the  whole  to  be  under  pay  as  militia  as  long  as  necessary. 
Yon  are  to  rendezvous  at  this  place  by  the  1st  day  of  December  next. 

Given  under  jny  hand,  headquarters,  Falls  of  Ohio,  September  30, 
1779- 

Captain  Silas  Harlik,  Commanding  Militia. 
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Fort  Patrick  Henry, 
Jvly  10,  1779. 

Sir:  Please  to  deliver  to  laaxjc  Bovmian  all  the  goods  remaining  in 
the  plunder  taken  at  the  post,  with  an  inventory  of  the  same;  and 
your  compliance  will  oblige  your  humble  servant, 

JOSEPH  BOWMAN. 

The  Quartermaster. 

(Here  follows  the  inventory  of  sundry  stores  delivered  to  Isaac 
Bowman.) 

Auditor's  Office. 

I  hereby  certify  the  copies  on  the  foregoing  six  pages  to  be  truly 
copied  from  the  first  and  second  returns  of  Illinois  papers  on  file  in 
this  office. 

Given  under  my  hand  this  15th  March,  1853. 

RO.  JOHNSON, 
Auditor  of  Public  Accounts. 


Isaac  BovrmavUs  wiU, 


In  the  name  of  God,  Amen.  I,  Isaac  Bowman,  of  the  county  of 
Shenandoah  and  State  of  Virginia,  do  make  and  ordain  this  instru- 
ment of  writing  to  be  my  last  will  and  testament : 

1.  It  is  my  will  and  desire  that,  after  my  death,  my  body  shall  be 
decently  buried  by  my  executors,  hereinafter  named,  and  my  funeral 
expenses  and  all  my  just  debts  fully  paid  and  satisfied. 

2.  I  have  heretofore  given  to  my  eldest  son,  Philip,  a  valuable 
tract  of  land  in  the  county  of  Shenandoah,  which  I  conveyed  by  deed 
to  him,  as  his  full  portion  of  real  estate.  I  have  also  given  and  con- 
veyed to  my  sons,  Abraham,  Joseph,  and  John,  valuable  tracts  of  land 
in  the  State  of  Indiana  as  their  respective  portions  of  my  real  estate. 
I  have  also  heretofore  given  to  my  said  several  sons,  Philip,  Abraham, 
Joseph,  and  John,  sundry  slaves  and  other  articles  of  personal  prop- 
erty, with  which  they  respectively  stand  charged  as  their  respective 
proportions  of  my  slaves  and  personal  estate,  agreeable  to  my  plan  of 
the  present  division  of  my  slaves  and  personal  estate. 

3.  I  give  and  devise  to  my  daughter  Susannah,  wife  of  William  H. 
Richardson,  now  resident  in  the  State  of  Ohio,  a  tract  of  land  con- 
taining five  hundred  acres,  more  or  less,  being  lot  No.  232,  lying  and 
being  in  what  is  generally  called  the  **  Illinois  military  grant,"  in  the 
State  of  Indiana,  to  his  and  her  heirs  or  assigns,  as  her  full  portition 
of  my  real  estate.  I  have  also  heretofore  given  to  my  said  daughter 
Susannah  sundry  slaves  and  other  articles  of  personal  estate,  with 
which  she  stands  charged  as  her  proportion  of  the  present  division  of 
my  personal  estate. 

4.  I  give  and  devise  to  my  daughter  Eliza  B.,  wife  of  Joseph  M. 
Fauntleroy,  of  the  county  of  Frederick,  a  tract  of  land  containing 
five  hundred  acres,  more  or  less,  in  the  said  Illinois  grant,  and  State 
of  Indiana,  as  her  full  proportion  of  my  real  estate.     I  moreover  give 
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and  devise  to  my  said  daughter  Eliza  B.  the  several  slaves  and  other 
articles  of  personal  property  with  which  she  stands  charged,  as  her 
proportion  of  the  present  division  of  my  personal  estate  ;  all  which 
I  give  and  devise  to  her  and  her  heirs  or  assigns  forever. 

5.  I  give  and  devise  to  my  beloved  wife  Mary  the  whole  of  the 
several  tracts  of  land  on  which  I  now  reside,  part  whereof  lies  in  the 
county  of  Shenandoah,  and  the  remainder  in  Frederick,  including  the 
tract  I  lately  purchased,  formerly  owned  by  my  son  Philip,  and  on 
which  he  now  resides,  with  the  buildings  and  improvements  thereon, 
and  all  the  residue  of  my  slaves  and  personal  estate,  subject,  neverthe- 
less, to  the  conditions  and  provisions  hereinafter  expressed  and  limited. 

6.  It  is  my  will  and  desire  that,  as  my  six  younger  children,  to  wit, 
Isaac,  George,  Robert,  Washington,  Mary,  and  Rebecca,  respectively, 
arrive  at  lawful  age,  my  executors  shall  deliver  to  each  of  them  as 
many  of  my  slaves,  in  equitable  lots,  as  can  conveniently  be  made, 
which  lots  are  to  be  taken  from  the  families  of  the  slaves  and  their 
increase,  of  which  I  acquired  possession  by  my  intermarriage  with  my 
said  wife  Mary,  and  as  much  of  my  stock  of  horses  and  other  articles 
of  personal  property  as  will  make  each  one's  proportion  as  nearly 
equal  as  can  conveniently  be  done  to  the  distributions  which  I  have 
heretofore  made  among  my  elder  children  by  my  said  wife  Mary,  and 
each  division,  when  so  made,  shall  be  delivered  to  my  said  six  younger 
children,  and  each  one  of  them  shall  be  charged  with  his  or  her 
respective  parts  so  delivered,  and  when  so  delivered  shall  constitute 
their  respective  portions  of  my  personal  estate,  except  such  further 
provisions  for  them  as  hereafter  expressed. 

7.  It  is  my  will  and  desire  that  my  widow  shall  maintain  and  edu- 
cate my  said  six  younger  children  without  any  charge  to  either  of 
them  for  their  expenses  of  maintenance  and  education;  and  I  enjoin 
it  as  a  solemn  duty  upon  my  said  wife  Mary,  and  my  nephew  and 
friend,  George  Brinker,  to  be  particularly  attentive  to  the  decent 
maintenance  of  said  six  younger  children,  and  their  education,  until 
they  respectively  arrive  at  lawful  age.  But  if  either  of  said  six 
younger  children  should  depart  this  life  before  he,  she,  or  they  shall 
arrive  at  lawful  age,  or  without  lawful  issue  of  their  bodies,  in  that 
event  it  is  my  will  and  desire  that  the  proportion  of  the  slaves  to 
which  he,  she,  or  they  would  have  been  entitled  shall  be  equally 
divided  among  the  surviving  children  of  my  said  wife  Mary,  and  their 
heirs  or  assigns. 

8.  For  the  purpose  of  better  enabling  my  executors  to  maintain 
and  educate  my  said  six  younger  children,  it  is  my  will  and  desire 
that  my  estate  shall  be  kept  together,  and  that  the  same  shall  be 
managed  and  conducted  as  if  I  was  still  living,  until  my  youngest  or 
surviving  youngest  child  shall  arrive  at  lawful  age,  except  the  event 
hereinafter  mentioned  shall  have  taken  place,  and  except  such  specific 
provisions  hereinbefore  and  hereinafter  expressed.  I  therefore  ex- 
pressly direct  that  no  appraisement  of  my  personal  estate  or  slaves 
shall  be  made,  nor  no  security  required  of  my  executors,  until  my 
youngest  or  surviving  youngest  child  shall  arrive  at  lawful  age,  unless 
my  widow  should  marry;  in  that  event,  an  appraisement  and  division 
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of  my  slaves  and  personal  estate  shall  immediately  be  made  among 
all  my  surviving  children,  according  to  the  provisions  hereinbefore 
expressed,  and  their  heirs  or  assigns.  As  soon  as  my  youngest  or 
surviving  youngest  child  shall  arrive  at  lawful  age,  a  general  division 
and  distribution  of  my  slaves,  with  future  increase,  and  personal 
estate,  shall  be  made  amongst  all  my  children  and  their  heirs,  subject, 
nevertheless,  to  the  furthfer  provisions  hereinafter  made  to  my  said 
wife  Mary. 

And  whereas  I  have  heretofore  given  and  divided  between  the 
children  of  my  first  wife  the  slaves  and  their  increase,  of  whom  I  ac- 
quired possession  by  my  intermarriage  with  my  said  first  wife;  and  it 
being  equally  just  and  reasonable  that  the  childrenof  my  present  wife 
Mary  shall  exclusively  own  the  slaves  and  their  increase,  of  whom  I 
acquired  jKwsession  by  her,  it  is  therefore  my  will  and  desire  that 
slaves  and  their  increase  acquired  by  said  wife  Mary  shall  be  exclu- 
sively divided  among  her  several  children  and  their  heirs  or  assigns, 
according  to  the  provisions  hereinbefore  expressed.  And  the  slaves 
and  their  increase  o^vned  by  me  previous  to  my  first  marriage,  or 
acquired  by  purchase  at  any  time,  shall  be  equally  divided  among  all 
my  children  and  their  heirs,  except  as  hereinafter  excepted,  which 
general  division  shall  be  made  at  the  time  hereinbefore  directed. 

9.  My  several  lots  of  land  in  the  town  of  JefTersonville,  in  the 
State  of  Indiana,  my  ferrj^  across  the  Ohio  river,  and  my  tract  of  land 
in  the  said  Illinois  grant,  containing  one  hundred  and  fifty-six  acres, 
more  or  less,  being  part  of  lot  No.  32,  in  said  grant,  shall  constitute 
one  other  division  of  real  estate  ;  my  tract  of  land  lying  on  the 
waters  of  Green  river  and  Delaware  creek,  in  the  State  of  Kentucky, 
containing  fourteen  hundred  acres,  more  or  less,  shall  constitute  one 
other  division  of  my  real  estate;  and  my  several  tracts  of  land 
whereon  I  now  live  and  occupj'-,  part  whereof  lies  in  the  county  of 
Shenandoah,  and  the  remainder  in  Frederick,  shall  constitute  four 
other  divisions  of  my  real  estate,  which  four  divisions  shall  be  made 
in  the  following  manner  :  The  said  several  tracts  contain  altogether 
about  eleven  hundred  acres,  which  shall  be  divided  into  four  equal 
parts,  according  to  quantity  and  quality,  and  as  nearly  of  a  size  as 
can  justly  be  done.  My  brick  dwelling  house,  with  lands  and  im- 
provements immediately  adjacent  thereto,  shall  constitute  one  division : 
my  stone  house,  in  which  I  formerly  lived,  with  the  lands  and  im- 
provements thereto,  shall  constitute  the  second  division  ;  my  mer- 
chant mill,  and  the  lands  and  improvements  adjacent  thereto,  shall 
constitute  the  third  division  ;  and  my  tract,  commonly  called  the 
Island  tract,  shall  constitute  the  fourth  division.  The  said  several 
four  divisions  to  be  so  laid  off  and  divided  as  to  give  each  legatee  as 
nearly  an  equal  quantity  of  land  as  can  be  done,  having  due  regard 
to  quality  and  timber.  And  as  there  are  no  buildings  on  the  Island 
tract,  I  will  and  direct  that  the  three  legatees  who  shall  receive  the 
three  improved  divisions  shall  each  one  pay  to  the  one  receiving  the 
Island  tract  a  sufficient  sum  to  defray  the  expenses  of  erecting  com- 
fortable and  convenient  buildings  thereon,  which  sum  or  sums  of 
money  so  to  be  paid  by  each  legatee  as  aforesaid  to  the  one  receiv- 
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ing  the  Island,  shall  be  adjudged  and  awarded  by  the  commissioners 
who  shall  be  appointed  by  the  court  of  Shenandoah  county  for  divi- 
ding and  laying  off  the  same. 

If  any  two  of  my  sons,  when  they  arrive  at  lawful  age,  shall  think 
proper  to  accept  of  the  lands  in  the  State  of  Indiana,  including  my 
ferry  across  the  Ohio  river,  at  Jeffersonville,  and  the  lots  in  the  town 
of  Jeffersonville,  with  the  156-acre  tract,  and  the  1400-acre  tract,  on 
the  waters  of  Green  river,  in  the  State  of  Kentucky,  as  their  full 
portions  of  my  real  estate,  or  if  any  one  of  them  shall  accept  the 
1400-acre  tract,  on  Green  river,  as  aforesaid,  then  I  give  and  devise 
the  same  to  him  and  his  heirs  or  assigns  forever  ;  and  if  any  one  of 
them  shall  accept  the  lots  in  Jeffersonville,  the  ferry,  and  156-acre 
tract  in  Indiana,  then  I  give  and  devise  the  same  to  him  and  his  heirs 
or  assigns  forever.  But  if  neither  of  my  said  younger  sons  shall 
accept  of  either  of  the  divisions  of  real  property  in  the  western 
coantrj^  then  it  is  my  will  and  desire  that  the  same,  together  with  the 
four  divisions  of  the  lands  in  the  counties  of  Shenandoah  and  Fred- 
erick, shall  be  divided  by  lot  between  my  said  six  children,  Isaac, 
George,  Robert,  Washington,  Mary,  and  Rebecca,  and  their  heirs  or 
assigns  forever;  and  if  any  one  of  my  sons  shall  accept  of  either  of 
the  divisions  of  my  western  lands,  then  the  remainder  of  all  ray  lands 
to  be  divided  by  lot  between  the  other  five  as  before  directed. 

10-  I  hereby  request  the  county  court  of  Shenandoah  to  appoint 
as  many  discreet  and  disinterested  men  as  to  them  shall  seem  reason- 
able and  proper  for  dividing  and  allotting  the  lands  aforesaid,  agree- 
able to  the  foregoing  provisions,  and  for  awarding  and  deciding  the 
amount  to  be  paid  in  money  to  the  one  which  will  receive  the  Island 
tract;  and  the  division,  allotment,  and  award  of  such  commissioners, 
so  appointed  by  the  court,  shall  be  final,  which  divisions  and  allot- 
ments, with  the  award  of  the  said  commissioners,  I  give  and  devise 
to  my  said  six  children,  Isaac,  George,  Robert,  Washington,  Mary, 
and  Rebecca,  and  their  heirs  or  assigns  forever.  But  if  either  of 
my  said  six  younger  children  shall  depart  this  life  before  he,  she,  or 
they  shall  arrive  at  lawful  age,  then,  in  that  event,  it  is  my  will  and 
desire  that  the  part  of  my  real  estate  to  which  he,  she,  or  they  would 
have  been  entitled  shall  be  sold  by  my  executors,  and  the  money 
arising  from  the  sale  thereof  to  be  equally  divided  between  all  my 
;*urviving  children  and  their  heirs  or  assigns. 

11.  I  give  and  devise  to  my  said  wife  Mary  one-third  of  my  lands 
in  the  counties  of  Shenandoah  and  Frederick  for  and  during  her 
natural  life,  including  my  brick  dwelling  house  and  all  the  buildings 
and  improvements  attached  thereto;  her  choice  of  five  slaves,  which 
choice  is  to  be  taken  from  the  families  of  those  slaves  I  acquired  by 
her,  also  to  bo  held  during  her  natural  life,  and  after  her  death  the 
sjiid  slaves  and  their  increase  to  be  equally  divided  between  her 
children  and  their  heirs  or  assigns.  I  also  give  and  devise  to  my  said 
wife  Mary  her  choice  of  three  head  of  horses,  six  milch  cows,  two 
feather  beds,  bedsteads,  and  furniture,  my  riding  gig  and  harness, 
and  one-third  part  of  all  the  residue  of  my  personal  estate  (the  slaves 
excepted)  to  her  exclusive  use  and  benefit  and  to  her  heirs  or  assigns. 
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But  if  any  part  of  the  same  shall  remain  at  the  time  of  her  death, 
the  same  shall  be  sold  by  my  surviving  executors,  and  the  money 
arising  therefrom  equally  divided  between  all  my  children  and  their 
heirs  or  assigns. 

12.  If  the  moneys  due  me  at  the  time  of  my  death  shall  be  insuf- 
ficient to  discharp^e  my  just  debts,  my  executors  are  hereby  author- 
ized and  required  to  sell  as  much  of  my  personal  estate,  the  slaves 
excepted,  as  will  be  sufficient  to  discharge  all  my  just  debts,  and  to 
sell  and  dispose  of  all  surplus  crops  and  stock  of  all  kinds  from  time 
to  time  for  the  more  convenient  and  comfortable  maintenance  of  the 
family  and  education  of  the  children. 

13.  When  my  youngest  child  or  surviving  youngest  child  shall 
arrive  at  lawful  age,  or  at  the  marriage  of  my  widow,  should  that 
event  take  place,  an  appraisement  of  all  my  slaves  and  personal 
estate  shall  be  made,  and  the  same  divided  between  my  children  in 
the  manner  before  directed;  and  for  the  more  convenient  distribution 
thereof,  all  my  personal  estate,  the  slaves  excepted,  shall  be  sold  by 
my  executors,  except  such  part  as  I  have  hereinbefore  especially  be- 
queathed. 

14.  The  slaves  and  other  personal  estate  to  which  my  son  Philip 
would  have  been  entitled,  I  give  and  bequeath  to  his  sevei*al  children, 
as  well  those  now  in  existence  as  those  which  may  hereafter  be 
born,  to  be  delivered  and  paid  to  them  as  they  respectively  arrive  at 
lawful  age,  or  when  the  general  division  of  my  estate  shall  take  place, 
and  not  before. 

And  lastly,  I  ho  hereby  appoint  my  said  wife  Mary,  my  nephew 
and  friend,  George  Brinker,  my  four  sons,  Isaac,  George,  Robert,  and 
Washington,  executors  of  this  my  last  will  and  testament;  any  one 
or  more  of  my  said  sons  to  be  permitted  to  qualify  as  they  arrive  at 
lawful  age. 

In  testimony  whereof,  I  have  signed,  sealed,  published,  pronounced, 
and  declared  this  instrument  of  writing  to  be  my  last  will  and  testa- 
ment, hereby  revoking  all  other  wills  by  me  heretofore  made«  this 
20th  day  of  June,  in  the  year  of  our  Lord  1824. 

ISAAC  BOWMAN,  [l.  s.] 

Signed,  sealed,  published,  and  declared  to  be  his  last  will  and  tes- 
tament, in  presence  of — 
Saml.  Kercheval. 
RiCHD.  M.  Sydnor. 
Will.  M.  Bayly. 

CodiciL 

Whereas  I  was  appointed  guardian  for  my  four  elder  children,  to 
wit,  Philip,  Abraham,  Catharine,  and  Susannah,  in  order  to  receive 
their  respective  portions  of  the  legacy  due  their  mother,  or  to  them 
in  right  of  their  mother,  who  was  one  of  the  daughters  of  Philip 
Gate  wood,  deceased;  and  as  I  have  heretofore  delivered  and  paid  to 
each  of  said  four  elder  children  the  slaves  and  all  other  property  and 
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moneys  due  them  in  right  of  their  said  mother:  I  therefore  expressly 
declare  and  direct  that  the  said  Philip,  Abraham,  Catharine,  and  Su- 
sannah, or  all  and  every  one  claiming  under  or  from  them,  shall  release 
and  discharge  my  executors  from  all  claim  or  demand  whatever  for 
and  on  account  of  my  guardianship  aforesaid,  before  he,  she,  or  they 
shall  be  entitled  to  receive  or  demand  any  part  of  their  respective 
legacies  provided  and  devised  in  my  foregoing  last  will  and  testa- 
ment. 

ISAAC  BOWMAN,  [l,  s.] 

Teste: 

Saml.  Kercheval. 
RiCHD.  M.  Stdnob. 
Will.  M.  Bayly. 

At  a  court  held  for  the  county  of  Shenandoah,  on  Monday,  the  13th 
day  of  November,  1826,  this  last  will  and  testtunent  of  Isaac  Bowman, 
deceased,  with  a  codicil  thereto  annexed,  was  produced  in  the  court 
and  proved  by  the  oaths  of  Samuel  Kercheval  and  William  M.  Bayly, 
witnesses  thereto,  and  ordered  to  be  recorded;  and  on  motion  of  Mary 
Bowman,  George  Brinker  and  Isaac  S.  Bowman,  three  of  the  execu- 
tors therein  named,  who  made  oath  according  to  law,  and  entered  into 
bond,  without  security,  agreeable  to  the  directions  of  said  will,  a  cer- 
tificate is  granted  them  for  obtaining  probat  thereof  in  due  form. 

Teste:  P-  WILLIAMS,  0.  S.  C. 

A  copy — ^Tester 

R  WILLIAMS,  a  s.  a 


Virginia,  Shenandoah  County,  to  wit : 

I,  Philip  Williams,  clerk  of  the  said  county  court,  do  hereby  cer- 
tify that  the  foregoing  is  a  true  copy  of  the  last  will  and  testament 
of  Isaac  Bowman,  deceased,  recorded  in  the  clerk's  office  of  said 
countv. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 
rr  R  1  ^^^  ^^  county,  this  13th  day  of  August,  1834,  and  in  the 
^  '    *-'  59th  year  of  the  Commonwealth. 

P.  WILLIAMS,  a  S.  C. 


State  op  Virginia,  Shenandoah  County^  ss. 

"At  a  court  held  for  the  county  of  Shenandoah,  on  Monday,  the 
13th  day  of  November,  1826,  this  last  will  and  testament  of  Isaac 
Bowman,  deceased,  with  a  codicil  thereto  annexed,  was  produced  into 
court,  and  proven  by  the  oaths  of  Samuel  Kercheval  and  William  M. 
Bayly,  witnesses  thereto,  and  ordered  to  be  recorded. 

*  'And,  on  motion  of  Mary  Bowman,  George  Brinker  and  Isaac  S. 
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Bowman,  three  af  the  execntars  therein  named,  who  made  oath  ac- 
cording to  law,  and  entered  into  bond,  without  security,  agreeable  to  the 
directions  of  said  will,  a  certificate  is  granted  them  for  obtaining 
probat  thereof  in  due  form." 

I,  Samuel  C.  Williams,  clerk  of  the  said  county  court,,  certify  that 
the  foregoing  is  a  true  copy  from  the  minutes  thereof. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
[L.  s.]  seal  of  said  court  this  3d  day  of  January,  1856. 

SAML.  C.  WILLIAMS, 

Clerh  of  8hena%dodk  ComUy. 

Pee  for  copy,  Ac,  and  seal,  |1  42. 


State  of  Virginia,  Fredertek  County,  to  wit : 

I,  Joseph  Kean,  clerk  of  the  circuit  superior  court  of  law  and  chan- 
cery for  the  said  county  of  Frederick,  in  the  State  of  Virginia,  do 
hereby  certify  that  it  appears,  from  an  order  of  said  court  bearing 
date  the  22d  day  of  December,  1831,  that  Mrs^  Mary  Bowman,  the 
executrix  and  widow  of  Isaac  Bowman,  deceased,  of  Shenandoah 
county,  was  dead  prior  to  the  date  of  said  order. 

In  testimony  whereof,  I  hereto  set  my  hand  and  annex  the  seal 
[L.  s.]  of  the  said  court  this  14th  day  of  August,  1834. 

J.  KEAN. 


A  A. 
hhstructwiM  to  Oolcnel  Clarke,  January  2,  1778. 

Sib:  You  are  to  proceed  with  all  conrenient  speed  to  raise  seven 
companies  of  soldiers,  to  consist  of  fifty  men  each,  officered  in  the 
usual  manner,  and  armed  most  properly  for  the  enterprise,  and,  with 
this  force,  attack  the  British  post  at  Kaskaskia.  It  is  conjectured 
that  there  are  many  pieces  of  cannon  and  military  stores  to  consider- 
able amount  at  that  place,  the  taking  and  preservation  of  which  would 
be  a  valuable  acquisition  to  the  State.  If  you  are  so  fortunate,  there- 
fore, as  to  succeed  in  your  expedition,  you  will  take  every  possible 
measure  to  secure  the  artillery  and  stores,  and  whatever  may  advantage 
the  State. 

For  the  transportation  of  the  provisions,  troops,  Ac,  down  the 
Ohio,  you  are  to  apply  to  the  commanding  oflBcer  at  Port  Pitt  for  boats; 
and,  during  the  whole  transaction,  you  are  to  take  special  care  to  keep 
the  true  destination  of  your  force  secret.  Its  success  depends  upon  this. 
Orders  are  therefore  given  to  Captain  Smith  to  secure  the  two  men 
from  Kaskaskia;  similar  conduct  will  be  proper  in  similar  cases.  It  is 
earnestly  desired  that  you  show  humanity  to  such  British  subjects, 
and  other  persons,  as  fall  into  your  hands.  If  the  white  inhabitants 
at  that  post  and  the  neighborhood  will  give  undoubted  evidence  of 
their  attachment  to  this  State,  (for  it  is  certain  they  live  within  its 
limits,)  by  taking  the  test  prescribed  by  law,  and  by  every  other  way 
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and  means  in  their  power,  let  them  be  treated  as  fellow-citizens,  and 
their  persons  and  their  property  duly  secured;  assistance  and  pro- 
tection against  all  enemies  whatsoever  shall  be  afforded  them,  and 
the  Commonwealth  of  Virginia  is  pledged  to  accomplish  it.  But  if 
these  people  will  not  accede  to  these  reasonable  demands,  they  must 
feel  the  miseries  of  war  under  that  humanity  that  has  hitherto  distin- 
guished Americans,  and  which  it  is  expected  you  will  ever  consider  as 
the  rule  of  your  conduct,  and  from  which  you  are  in  no  instance  to  depart. 
The  corps  you  are  to'  command  are  to  receive  the  pay  and  allowance 
of  militia,  and  to  act  under  the  laws  and  regulations  of  this  State  now 
in  force  as  militia.  The  inhabitants  at  this  post  will  be  informed  by 
you  that,  in  case  they  accede  to  the  offers  of  becoming  citizens  of  this 
State,  a  proper  garrison  will  be  maintained  among  them,  and  every 
attention  bestowed  to  render  their  commerce  beneficial,  the  fairest 
prospects  being  opened  to  the  dominions  of  both  France  and  Spain. 
It  is  in  contemplation  to  establish  a  post  near  the  mouth  of  the  Ohio. 
Cannon  will  be  wanted  to  fortify  it;  part  of  those  of  Kaskaskia  will 
be  easily  brought  thither,  or  otherwise  secured,  as  circumstances  will 
make  necessary.  You  are  to  apply  to  General  Hand  for  powder  and 
lead  necessary  for  this  expedition.  If  he  cannot  supply  it,  the  person 
who  has  that  which  Captain  Lynn  brought  from  Orleans  can.  Lead 
was  sent  to  Hampshire,  and  that  may  be  delivered  you. 

I  am,  &c. 

A  true  copy. 

A.  BLAIR,  G.  C. 

The  above  is  truly  copied  from  a  paper  in  a  volume  marked  *' Vir- 
ginia Claims,"  now  in  this  office. 

J.  E.  HEATH, 

CommiBsumi^. 


Department  of  the  Interior, 

WasMngtcm^  March  27,  1854. 

Sir:  The  claim  of  the  legal  representatives  of  Major  John  Critten- 
den, late  of  Kentucky,  deceased,  for  half-pay  under  the  act  of  Con- 
gress approved  July  5,  1832,  appears  to  have  been  first  presented 
shortly  after  the  passage  of  that  act,  and  to  have  been  rejected  by 
Mr.  Secretary  McLean,  of  the  Treasury  Department,  on  the  20th  of 
February,  1853.  Within  the  last  three  or  four  years  it  seems  to  have 
been  revived  by  the  Hon.  George  M.  Bibb,  as  attorney  and  adminis- 
trator, and  brought  by  appeal  before  my  immediate  predecessor,  who 
again  rejected  it  on  the  4th  of  June,  1852;  but  upon  the  receipt  from 
Mr.  Bibb  of  an  argument  intended  to  show  that  Lieutenant  John 
Crittenden,  of  the  continental  line,  and  the  Brigade  Major  John  Crit- 
tenden, who  was  attached  to  the  Illinois  regiment,  were  two  distinct 
persons,  your  predecessor  was  requested  to  examine  the  claim  on  that 
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issue.  This  he  appears  to  have  done,  but  certain  new  evidence  and 
arguments  having  been  presented  subsequent  to  his  report  of  the 
result  of  that  examination,  dated  the  27th  of  August,  1852,  he  was 
again  requested  to  review  the  claim  and  submit  a  report  thereof, 
which  he  did  on  the  4th  of  February,  1853. 

Finding  this  amongst  a  large  number  of  claims  unacted  on  when  I 
took  charge  of  the  department,  it  was  returned  with  others  to  be  first 
examined  by  you,  and  is  now  again  before  me  on  your  report  of  the 
18th  instant. 

This  claim  having  been  examined  and  rejected  by  Messrs.  Secre- 
taries McLean  and  Stuart,  the  only  question  which  I  can  properly 
consider  is  that  raised  since  Mr.  Stuart' s  decision  of  the  4th  of  June, 
1852,  as  to  the  identity  of  Lieutenant  John  Crittenden,  of  the  con- 
tinental line,  with  the  Brigade  Major  John  Crittenden,  who  was 
attached  to  the  Illinois  regiment;  and  upon  that  point  I  fully  concur 
with  yourself  and  Mr.  Commissioner  Heath  in  the  opinion  that  the 
evidence  is  conclusive  of  their  being  one  and  the  same  person. 

This  being  the  case,  and  Lieutenant  Crittenden  having  in  his  life- 
time received  his  commutation  of  five  years'  full  pay  in  lieu  of  half 
pay  for  life,  no  claim  exists  against  the  United  States  under  the  act 
of  5th  July,  1832. 

All  the  papers  in  the  case,  except  the  several  reports  from  your 
office,  are  herewith  returned. 

I  am,  sir,  very  respectfully,  Ac, 

E.  McClelland, 

Secretary, 
Hon.  S.  P.  Waldo, 

Commisaioner  cf  Pensions. 


Pension  Office,  February  4,  1853. 

Sir:  I  have  been  prevented  by  a  press  of  official  engagements  from 
an  earlier  consideration  of  the  half-pay  case  of  Brigade  Major  John 
Crittenden,  returned  by  you  to  this  office  on  the  8th  of  October  last 
for  re-examination  and  report,  in  view  of  the  new  evidence  and  argu- 
ment filed  by  the  attorney  for  the  claimant.  As  the  subject  has  been 
already  fully  discussed,  it  is  unnecessary  to  do  more  than  notice  a  few 
of  the  points  presented  by  Mr.  Bibb's  last  argument.  Before  doing 
so,  however,  it  is  proper  to  correct  an  error  into  which  he  has  fallen. 
He  asserts  more  than  once  that  I  have  thought  proper,  of  my  own 
mere  motion,  to  re-examine  the  case  after  his  appeal  had  been  pre- 
sented. If  he  had  taken  pains  to  examine  with  care  the  papers  filed 
he  would  have  seen  that  this  was  done  by  the  special  direction  of  the 
Secretary.  Mr.  Bibb  denies  that  the  Illinois  regiment  proper  was 
raised  by  the  act  of  assembly  passed  at  its  October  session,  1778. — 
(9th  Henning,  page  552.)  In  this  he  is  mistaken.  He  confounds  the 
volunteer  force  with  which  Clarke  captured  the  British  posts  at  ^as- 
kaskia  and  Vincennes  with  the  regiment  subsequently  raised  and 
placed  upon  a  legal  footing  by  competent  authority;  an  inspection  of 
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paper  marked  A  A  will  show  this  to  be  so.  That  paper  is  a  copy  of 
the  instructions  given  Clarke  by  the  executive  of  Virginia,  authorizing 
him  to  raise  a  volunteer  force  and  attack  the  British  post  of  Kaskas- 
kia.  It  bears  date  the  2d  qf  January^  1778.  Acting  under  these  in- 
structions, Colonel  Clarke  promptly  raised  a  force,  and  in  the  spring 
of  that  year  gallantly  defeated  the  enemy  in  the  manner  so  graphically 
described  by  Mr.  Bibb.  The  victorious  result  of  the  expedition  ren- 
dered it  necessary  that  a  permanent  force  should  be  organized  for  the 
protection  of  the  country,  and  at  its  next  session  the  legislature  ac- 
cordingly organized  such  a  force;  this  was  the  Illinois  regiment 
proper.  It  is  true  that  many  of  the  officers  and  men  who  accompa- 
nied Clarke  on  his  expedition  afterwards  re-enlisted  in  the  Illinois 
regiment,  and  among  others  Clarke,  who  was  appointed  to  command 
it  This  very  circumstance  has  given  rise  to  many  confused  notions 
in  regard  to  that  regiment.  That  Clarke' s  force  engaged  at  Kaskaskia 
was  not  the  Illinois  regiment  proper  is  apparent  from  the  fact  that 
that  force  was  raised  solely  by  the  direction  of  the  executive.  To 
organize  and  keep  on  foot  a  permanent  regiment  surely  required  some 
higher  authority  than  this.  That  authority  could  alone  be  vested  in 
the  legislature.  It  is  worthy  of  remark  that  the  first  legislation  by 
Virginia  in  regard  to  the  Illinois  country  is  to  be  met  with  in  the  act 
hefore  referred  to. 

There  are  several  other  errors  in  Mr.  Bibb's  statement,  but  as  they 
are  comparatively  immaterial,  it  is  unnecessary  to  notice  them.  The 
main,  and,  in  fact,  the  only  question  to  be  considered  in  the  further 
discuBsion  of  this  case  is  a  simple  one  of  identity.  In  other  words, 
was  John  Crittenden,  who  acted  as  brigade  major  in  the  Illinois  regi- 
ment, and  whose  claim  for  half-pay  Mr.  Bibb  represents,  the  same 
John  Crittenden  who  was  a  lieutenant  in  the  continental  line  and 
received  land  as  such  from  the  executive  in  1783  ?  If  it  be  admitted  that 
they  were,  then  I  presume  that  the  claim  for  half-pay  will  be  aban- 
doned, as  the  latter  has  already  received  from  the  United  States  his 
commutation  of  five  years'  full  pay  in  lieu  of  half  pay  for  life.  In  my 
previous  reports  I  have  already  considered  the  question  so  fully  that 
it  is  almost  unnecessary  to  discuss  it  again.  One  or  two  points,  how- 
ever, may  with  propriety  be  again  noticed. 

Mr.  Bibb  contends  that  inasmuch  as  John  Crittenden  was  not  a 
brigade  major  in  the  continental  line.  Colonel  Towles'  certificate 
must  have  been  erroneous,  and  therefore  there  must  have  been  two 
persons  of  that  name.  I  think  the  opposite  conclusion  can  be  plainly 
drawn.  The  very  fact  that  Crittenden  was  not  a  brigade  major  in 
the  continental  line  is  a  very  strong  circumstance  to  prove  the  iden- 
tity of  the  two  men.  Colonel  Towles  was  an  officer  of  high  position 
in  Virginia,  with  opportunities  of  acquiring  much  knowledge  of  the 
revolutionary  services  of  others,  and,  upon  his  certificates,  land  bounty 
was  allowed  to  many  officers  and  soldiers.  It  is  highly  improbable 
that  he  would  have  styled  Lieutenant  Crittenden  of  the  continental 
line  brigade  major,  unless  he  was  the  same  person  who  had  just  re- 
turned from  the  Illinois  country  where  he  had  held  that  rank,  and 
been  so  designated  in  his  intercourse  with  his  fellow  officers. 
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If  Mr.  Bibb's  Bupposition  be  correct,  that  there  were  two  John 
Crittendens,  and  that  one  of  them  was  a  regular  commissioned  officer 
in  the  Illinois  regiment,  and  served  as  such  for  six  years  and  four 
months,  why  did  not  this  Crittenden  apply  to  the  executive  and  receive 
the  proportion  of  land  to  which  he  would  have  been  entitled  accord- 
ing to  his  rank.  The  question  is  not  easily  answered.  No  such  claim 
was  asserted  during  his  life,  but  after  his  death  his  administrator,  Mr. 
Bibb,  himself,  in  1809,  applied  for  and  received  148  acres,  being  the 
additional  land  * '  due  unto  the  said  John  Crittenden  for  his  services  as 
an  officer  in  the  Virginia  continental  line.'' — (See  paper  marked  B  B.) 
I  can  conceive  of  no  evidence  more  conclusive  as  to  this  question  of 
identity. 

Again,  if,  as  Mr.  Bibb  supposes,  John  Crittenden  joined  the  Illinois 
regiment  as  early  as  December,  1776,  or  February,  1777,  he  must  have 
been  present  with  Clarke  at  the  capture  of  Kaskaskia,  and  of  course 
would  have  been  entitled  to  his  proportion  of  the  one  hundred  and 
fifty  thousand  acres  specially  granted  by  the  resolution  of  assembly 
to  the  officers  and  men  engaged  in  that  expedition. — (See  Henning, 
pages  25  and  565.)  There  is,  however,  a  complete  list  in  this  office 
of  the  officers  and  men  who  received  their  proportions  of  this  grant, 
and  upon  that  list  the  name  of  John  Crittenden  does  not  appear.  Is 
it  fair  to  presume  that  he  would  so  far  have  neglected  his  own  inter- 
est, or  that  his  rights  would  have  been  overlooked  by  the  commis- 
sioners appointed  to  adjust  the  claims  of  those  entitled,  if  he  had 
really  been  present  with  Clarke  during  that  expedition? 

The  records  of  the  Illinois  regiment  in  this  office  are  quite  volumi- 
nous, far  more  so  than  those  of  any  other  State  line  regiment.  Among 
other  documents,  there  is  a  copy  of  a  **  return"  dated  Port  Nelson,  1st 
September  1782,  "of  the  officers  retained  in  actual,  also  those  con- 
sidered as  supernumerary  of  the  Illinois  regiment  as  they  stand  ar- 
ranged at  present;  their  rank  and  date  of  commissions,  Ac."  Crit- 
tenden' 8  name  is  again  omitted. — (See  copy  of  this  paper,  marked  C  C. ) 
Here,  then,  wo  have  two  authentic  records  of  the  commissioned  offi- 
cers attached  to  the  Illinois  regiment  without  any  reference  whatever 
being  made  to  the  existence  of  any  such  officer  as  Crittenden.  Is  it 
probable  that  this  would  have  been  the  case  if  he  really  had  belonged 
to  the  line  of  the  regiment,  and  had  served  in  it  six  years  and  four 
ihonths  ? 

I  think,  upon  a  full  and  candid  examination  of  the  whole  testimony, 
the  conclusion  is  most  apparent  that  there  was  only  one  officer  named 
John  Crittenden  in  the  service  of  Virginia  during  the  revolutionary 
war.  His  service,  both  as  regards  its  nature  and  duration,  can  easily 
be  traced.  He  entered  the  continental  line  as  a  commissioned  officer 
in  July,  1777,  and  continued  to  serve  until,  by  the  Chesterfield  arrange- 
ment, as  it  was  termed,  he  became  a  supernumerary,  in  February, 
1781.  Being  probably  a  man  of  ardent  temperament,  a  life  of  inac- 
tion was,  no  doubt,  most  irksome,  and  he  shortly  afterwards  proceeded 
to  the  western  country,  then  the  scene  of  stirring  adventure  and  peril- 
ous enterprise,  and  joined  the  army  as  a  volunteer,  under  the  com- 
mand of  Clarke.     Having,  doubtless,  acquired  much  experience  of 


ISAAC   BOWMAN   AND  ANOTHER.  29 

military  affaira  while  in  the  continental  service,  he  was  selected  by 
Clarke  to  act  as  his  aid,  or,  in  other  words,  was  appointed  brigade 
major.  This  post  he  occupied  from  the  Ist  July,  1781,  to  the  22d  of 
November,  1782,  as  is  shown  by  the  certificate  of  Clarke  and  the  pay- 
ment made  to  him  by  the  auditor  of  the  State.  After  this  period  his 
military  career  no  doubt  ended,  and  he  shortly  afterwards  returned 
to  Virginia.  Early  in  1783  he  applied  for  and  received  the  propor- 
tion of  land  bounty  due  to  him  as  a  lieutenant  in  the  continental  line, 
and  in  the  following  year  received  the  commutation  of  five  years'  full 
pay  in  lieu  of  half-pay  for  life.  After  his  death  a  different  rule  of 
construction  prevailed  in  the  allowance  of  bounty  land  claims,  construc- 
tive service  being  then  admitted;  and,  accordingly,  in  1809  his  admin- 
istrator applied  for  and  received  one  hundred  and  forty-eight  acres, 
being  the  additional  amount  due  him  for  a  service  of  four  months  over 
and  above  six  years  as  a  lieutenant  in  the  continental  line. 

Before  concluding,  it  is  proper  to  advert  to  a  single  point.  It  will 
be  seen,  by  reference  to  the  evidence  filed,  that  before  the  auditor  of 
Virginia  settled  the  accounts  of  Crittenden,  a  resolution  of  the  house 
of  delegates  had  to  be  passed  directing  him  to  do  so.  Now,  it  is  difii- 
cult  to  suppose  that  such  action  of  the  legislature  would  have  been 
necessary  if  Crittenden  had  really  been  a  commissioned  officer  in  the 
Illinois  regiment.  The  accounts  of  other  officers  of  the  regiment  were 
adjusted  without  their  being  compelled  to  resort  to  the  legislature  for 
relief,  and  there  is  no  reason  to  suppose  that  any  such  invidious  dis- 
crimination would  have  been  made  in  reference  to  Crittenden  if  he 
had  occupied  a  position  similar  to  other  officers  in  the  regiment.  The 
simple  explanation  of  the  fact  is,  that,  owing  to  his  having  been  a  vol- 
unteer officer,  there  was  no  authority  under  law  to  settle  his  accounts 
without  the  special  direction  of  the  legislature. 

Since  my  last  report  was  sent  to  the  Secretary,  Mr.  Bibb  has  filed  two 
additional  affidavits  in  support  of  his  claim.  They  only  prove  that 
Crittenden  was  present  with  the  regiment  and  acted  as  brigade  major 
in  1781,  a  fact  which  has  never  been  disputed. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

J.  E.  HEATH, 

Commissioner. 

Hon.  A.  H.  H.  Stuart, 

Secretary  of  the  Interior. 


Department  op  the  Interior, 

September  4,  1854. 

The  claim  of  Isaac  S.  Bowman,  executor  of  Isaac  Bowman,  deceased,  for 
half-pay,  amounting  to  upwards  of  $6, 000,  alleged  to  be  due  him 
as  lieutenant  and  quartermaster  in  the  Illinois  regiment  in  the  war 
of  the  revolution,  under  the  act  of  Congress  of  July  5,  1832. — (4 
United  States  Laws,  page  563.) 

The  third  section  (under  which  this  application  is  made)  provides 
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**that  the  Secretary  of  the  Treasury  (now  the  Secretary  of  the  Inte- 
rior) be,  and  he  is  hereby,  directed  and  required  to  adjust  and  settle 
those  claims  of  the  lUinoia  and  other  regiments  and  corps,  (previously 
mentioned, )  which  have  not  been  paid  or  prosecuted  to  judgments 
against  the  State  of  Virginia,  and  for  which  said  State  would  be  bound 
on  the  principles  of  the  half-pay  cases  already  decided  in  the  supreme 
court  of  appeals  of  said  State." 

This  claim  was  first  presented  in  1834.  Mr.  Woodbury,  the  then 
Secretary  of  the  Treasury,  rejected  it,  on  account  of  the  '*  absence  of 
all  record  proof  of  the  services  of  Isaac  Bowman." 

In  1853  further  proofs  were  exhibited  and  a  decision  asked.  After 
an  elaborate  examination,  the  Commissioner  of  Pensions,  to  whom  it 
had  been  referred,  disallowed  it.  Upon  appeal  to  the  Secretary  of 
the  Interior,  after  a  patient  investigation,  it  was  again  rejected. 

Soon  after  an  application  was  made  to  both  Houses  of  Congress  for 
relief,  and  each  House  adopted  a  separate  resolution  referring  the 
case  to  the  Secretary  of  the  Interior  for  liquidation  under  the  act 
aforesaid.  In  conformity  with  these  resolutions  the  case  was  once 
more  brought  to  his  attention,  and  the  claimant  contended  that  they 
were  mandatory  on  the  Secretary,  (Barbour,  August,  1854,)  and  the 
opinion  of  the  former  Attorney  General  (Johnson)  in  the  case  of 
Churchill  Gibbs  was  referred  to  as  conclusive  upon  this  point.  Dis- 
senting in  toto  from  this  opinion,  and  viewing  the  action  of  the  two 
Houses  in  the  light  of  a  request  rather  than  a  positive  instruction,  I 
submitted  the  question  whether  these  resolutions  were  mandatory  to 
the  present  Attorney  General,  who,  in  a  clear,  lucid,  and  most  con- 
clusive argument,  has  shown  the  utter  fallacy  and  absurdity  of  that 
position.  Respect,  however,  for  the  action  of  the  two  Houses  has 
induced  me  to  re-examine,  with  much  care  and  labor,  the  facts  and 
the  law  of  the  case,  and  upon  such  re-examination,  and  the  reflection 
I  have  been  able  to  bestow  upon  it,  I  see  no  cause  for  changing  my 
former  opinion. 

In  examining  such  cases  it  is  very  difficult  to  prevent  our  sympathies 
from  influencing  our  judgment.  A  liberal  construction  should  be 
given  to  acts  for  the  relief  or  benefit  of  soldiers  of  the  revolution. 
But  as  to  the  merits  of  any  particular  case,  the  only  safe  rule  of  action 
is  to  rely  upon  the  proofs  adduced,  and  discard  mere  suppositions  and 
assumptions. 

The  statement  of  the  claimant  is,  that  Isaac  Bowman  was  a  lieuten- 
ant in  the  Illinois  regiment;  that  in  May,  1779,  he  was  appointed  a 
horse  master,  equal  to  quartermaster  in  that  regiment;  that  whilst  in 
service  and  on  duty  he  was  attacked  by  the  Chickasaw  Indians,  shot 
down  with  four  balls  in  his  body  and  limbs,  taken  prisoner  and  kept 
as  such  from  November,  1779,  to  the  month  of  April,  1780,  when  he 
was  sold  by  the  Indians  to  a  trader,  who  carried  him  to  New  Orleans, 
whence  he  finally  reached  his  home  in  Virginia;  that  he  was  a  cripple 
for  life ;  that  the  Illinois  regiment  was  reduced  from  May,  1779,  to 
August,  1780,  from  350  to  130  men;  and  that  Bowman  never  resigned 
his  commission,  either  of  his  lineal  or  staff  rank,  and  that  it  does  not 
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appear  that  after  his  capture  he  was  ever  recalled  to  service.    Are 
these  allegations  sustained  by  proofs? 

The  decision  of  Mr.  Secretary  Woodbury  has  never  been  con- 
troverted. The  parol  proofs,  which  are  the  same  now  as  they  were 
when  before  him,  are  of  a  very  indefinite  and  unsatisfactory  character — 
to  no  great  extent  either  stating,  with  any  degree  of  certainty,  time, 
place,  or  circumstances.  The  only  part  that  is  entitled  to  much 
weight  is  the  affidavit  of  Colonel  Crocket,  and  this  is  so  destitute  of 
facts,  the  particulars  of  which  would  naturally  be  recollected  by  a 
person  in  his  position,  that,  in  connexion  with  the  record  proofs  in 
the  case,  the  conclusion  is  irresistible  that  he  must  have  been  mis- 
taken, and  probably,  after  so  long  a  time  eliapsing  since  the  events  allu- 
ded to  had  transpired,  he  confounded  the  periods  of  Bowman's  service. 

There  were  two  classes  of  troops  coming  under  the  general  denom- 
ination of  the  Illinois  regiment.  First,  the  officers  and  soldiers  who 
marched  with  Colonel  George  Rogers  Clarke,  and  reduced  the 
western  British  posts,  previous  to  the  year  1779;  and  secondly,  those 
who,  after  most  of  the  others  had  returned  to  their  homes,  were  in- 
corporated into  or  remained  with  the  regiment,  and  constituted  what 
might  be  caDedthe  Illinois  regiment  proper. — (See  10  Henning,  565.) 
The  former  were  volunteers  and  militia,  the  latter  enlisted  men. 
The  Illinois  regiment  proper  was  composed  of  the  latter,  and  appears 
to  have  been  organized  in  the  year  1779. — (9  Henning,  552;  10  ib.,' 
18  to  21.)  It  is  well  to  mark  and  remember  this  distinction,  as  it  will 
enable  us  to  divest  the  question  of  many  of  the  difficulties  by  which 
it  has  been  heretofore  surrounded. 

Much  reliance  is  placed  by  the  claimant  on  a  paper  recently  dis- 
covered and  filed  in  the  case,  stating  that  Isaac  Bowman  was  an 
ensign  in  his  brother's  company.     From  this  he  infers  that  as  his 
brother  was  afterwards  promoted.  Ensign  Bowman  became  » lieutenant ; 
and  hence,  that  the  chain  of  testimony  is  complete.    In  my  judgment, 
this  very  discovery  presents  an  insurmountable  obstacle  to  the  whole 
claim.     There  can  be  no  doubt  that  Isaac  Bowman  belonged  to  the 
troops  raised  for  the  defence  of  the  western  frontier  previous  to  the 
year  1779.     The  records  of  the  auditor's  office,    in  Richmond,  Vir- 
ginia, show  that  a  pay  certificate  for  his  services  as  ensign  in  Captain 
Joseph   Bowman's  company  was,  on  the   second   day  of  November, 
1775,  delivered  (among  others)  to  one  Isaac  Hite  for  him.  I  am  aware 
this   date  is  said  to  be  erroneous,  but  upon  further  examination  it  is 
found    to  be   correct. — (See   ordinance  of  July,    1775;  9    Henning, 
61).       It    appears     that    commissioners     were    appointed    by    the 
assembly  and  convention  of   Virginia  to  settle  the  accounts  of  the 
militia   drawn  out  into  actual   service,  who  made  report  thereon, 
and  the  president  of  the  committee  of  safety,  on  the  first  of  December, 
1775,  issued  an  order  on  the  treasurer  of  the  State  of  Virginia  for 
the  payment  of  the   claims  allowed. — (See  auditor's   report,  August 
31,  1854).     There  is  no  doubt,  therefore,  that  in  that  year  he  was  an 
ensign  of  that  company;  and  from  other   circumstances  hereinafter 
noted  it  is  fair  to  presume  he  was  promoted  to  the  rank  of  lieutenant, 
and  tHe  probabihty  is,  he  held  that  rank  when  this  and  the  other 


32  ISAAC  BOWMAN  AND   ANOTHER, 

companies  were  disbanded,  and  the  Illinois  regiment  reorganized  in 
1779. 

If  this  be  correct,  and  it  is  the  only  satisfactory  way  of  solving  the 
difficulty,  the  case  does  not  come  within  the  provisions  of  the  act  of 
Congress  of  July  5,  1832.  The  third  section  of  that  act  only 
embraces  half-pay  cases,  for  which  the  State  of  Virginia  would  have 
been  bound.  This  is  clearly  not  such  case,  because  the  only  act  that 
would  have  bound  that  State  is  that  of  May,  1779,  the  requirements 
of  which  were  not  complied  with  by  Bowman. — (10  Henning,   25.) 

On  the  second  day  of  January,  1781,  (10  Henning,  564,)  Virginia 
made  a  special  grant  of  a  quantity  of  land,   not  exceeding    150,000 
acres,  to  the  officers  and  soldiers  of  the   Illinois  regiment,  (namely, 
**  the  officers  and  soldiers  who  first  marched  to  the  British  posts  with 
him,  and  the  other  officers  and  soldiers  that  have  since  been  incor- 
porated into  the  said  regiment.'')     The  board  selected  to  distribute 
this  land  allotted  2, 156  acres  of  this  special  grant  to  Isaac  Bowman, 
being  his  share  as  a  lieutenant.     It  will  be  perceived  that  these  lands 
were  granted,  and  so  they  were  allowed  to  these  officers  and  soldiers, 
militia   as  well  as  enlisted  men,  without  discrimination.     It  was  a 
special  grant,  intended  to  comprehend  all  who  had  been  in  the  western 
service.     There  existed  also  a  general  law  in  Virginia,  granting   to 
every  subaltern  of  the  Virginia  line  and  the   continental   or   State 
establishment  2,000  acres  of  land,  (10   Henning,    160,)  which  was 
afterwards   increased   one-third,  (10  Henning,  375,)  making  in   the 
aggregate  2,666  acres.     There  is  no  evidence  showing  that  he  ever 
applied  for  or  obtained  bounty  land  from  the  State  under  this  general 
law.     He  only  received  his  proportion  of  the  special  grant  of  150,000 
acres.     His  name  appears  upon  the  list  made  out  by  the  board  (of 
which  Colonel  Clarke  was  a  member)  as  a  lieutenant;  but  it  is  not 
stated  in  the  list,  or  otherwise  shown,  to  what  company  he  was  attached, 
nor  for  what  time  or  term  he  served,  nor  whether  he  belonged  to  the 
first  or  second  class  of  the  Illinois  regiment.     His  receiving  his  quota 
of  the  special  grant  is  not  even  conclusive  that  he  belonged  to  either 
class,  as  I  understand  it  is  admitted  by  the  claimant  that  there  were 
others  that  received  a  portion  of  this  grant  who  never  belonged  to 
that  particular  regiment. 

Much  force  is  attached  by  claimant  to  a  certificate,  dated  August 
29,  1834,  given  by  John  Douthitt,  clerk  of  the  board  of  commission- 
ers of  the  Illinois  grant.  All  that  he  certifies  to  is,  that  it  appears 
*  *  from  the  books  and  papers  in  this  office  that  Isaac  Bowman  served 
in  said  Illinois  regiment  as  a  lieutenant,  and  that  he  was  allowed 
2,156  acres  of  land  in  said  Illinois  grant."  It  is  evident  he  referred 
to  the  proceedings  of  the  board  appointed  to  make  the  distribution, 
as  he  speaks  of  nothing  else.  His  certificate  is  of  no  more  importance 
than  that  of  any  other  person  having  the  books  and  papers,  and  the 
claimant  and  others  have  produced  all  of  them  that  are  deemed  mate- 
rial. He  does  not,  in  any  other  way  than  as  above  stated,  give  the 
grounds  or  reasons  of  his  belief,  nor  does  he  profess  to  have  any  other 
knowledge  of  the  facts.  At  best  it  is  a  mere  opinion,  and  even  as 
such  it  does  not  discriminate  between  the  two  classes  of  officers  and 
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soldiers  usually  denominated  the  Illinois  regiment.  It  occurs  to  me 
that  it  should  not  have  much  weight.  It  certainly  is  not  entitled  to 
the  consideration  given  to  it  by  the  claimant. 

On  the  16th  of  November,  1779,  Isaac  Bowman,  with  several  men 
and  families,  set  off  from  the  Kaskaskia  for  the  falls  of  Ohio.  The 
object,  at  least  of  a  majority  of  the  party,  appeared  to  be  to  make  a 
settlement.  They  were  attacked  by  the  Indians  and  defeated.  He 
was  severely  wounded  and  taken  prisoner.  Notwithstanding  an  ac- 
count is  given  of  his  departure  and  point  of  destination,  by  John 
Todd,  jr.,  the  county  lieutenant  or  commandant  of  the  county  of  Illi- 
nois, it  does  not  appear  that  he  went  in  any  military  capacity,  or  was 
clothed  with  any  military  power.  Mr.  Todd  calls  him  Mr.  Isaac  Bow- 
man, and  says,  in  his  communication  of  June  2,  1780,  to  the  executive 
of  Virginia,  that  he  judged  it  safe  to  send  to  the  falls  many  articles 
belonging  to  the  commonwealth,  by  Bowman,  but  he  does  not  inti- 
mate in  anywise  that  Bowman  was  an  ofiQcer,  nor  does  he  give  him 
any  military  title  whatever.  Prom  the  papers  and  testimony  on  file, 
it  is  fair  to  presume  Isaac  Bowman  was,  at  that  time,  acting  under 
the  authority  and  by  the  direction  of  Todd,  who  had  no  power  to  ap- 
point any  such  officer  as  Bowman  is  represented  to  have  been. — (9 
Henning,  552.)  If  he  was  an  officer,  and  had  (as  is  claimed)  a  furlough, 
from  whom  did  he  obtain  it,  and  where  is  the  proof  of  it? 

After  his  release  from  captivity  and  return  to  Virginia,  he  presented 
to  the  commissioners,  appointed  by  the  executive  of  Virginia  to  settle 
and  liquidate  claims  in  the  western  country,  an  account  for  services 
as  horse  master  in  the  Illinois  regiment,  from  May  12,  1779,  to  Octo- 
ber 11,  1780;  about  the  date  of  his  return.  He  claimed,  under  oath, 
not  as  lieutenant  or  quartermaster,  but  as  horse  master;  an  officer,  so 
far  as  I  can  learn,  unknown  to  the  military  organization  of  that  or  any 
other  period.  Appended  to  his  account  is  the  certificate  of  Colonel 
George  Rogers  Clarke,  the  commandant  of  the  Illinois  regiment,  that 
Isaac  Bowman  was  appointed  horse  master  in  the  Illinois  department 
(wA  the  Illinois  regiment)  in  the  year  1779;  but  how  long  he  continued 
he  knew  not.  The  commissioners  allowed  him  a  per  diem  compensa- 
tion up  to  the  time  of  his  capture,  and  refused  the  balance,  because 
they  were  of  opinion  he  was  out  of  the  service  of  the  State  at  the 
time  he  was  captured,  and  consequently  had  no  legal  claim  for  the 
time  he  remained  in  captivity;  but  referred  it  to  the  consideration  of 
the  executive.  It  seems  remarkably  strange  that  neither  he  himself, 
nor  his  commanding  officer,  nor  the  commissioners,  whose  duty  led 
them  to  inquire  strictly  into  all  such  matters,  did  not  know  that  he  pos- 
sessed a  military  commission  known  to  the  law;  but  that  it  should 
have  been  discovered  by  the  ingenuity  of  others  so  long  after  his  death. 
So  far  from  the  commissioners  recognizing  him  as  possessed  of  any 
military  rank,  they  expressly  discriminate  against  it.  They  do  not 
allow  him.  the  pay  of  a  quartermaster,  but  a  given  sum  per  day, 
being  equal  to  a  quartermaster's  pay.  There  is  nothing  in  the 
action  or  proceedings  of  the  board  evincing  any  disposition  to 
consider  ''horse  master"  as  the  s}nnonym  of  quartermaster.  It 
is  plain  that  they  viewed  his  services  as  of  a  civil  character,  and 
Rep.  C*  C.  183 3 
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only  referred  to  the  pay  of  quartermaster  as  a  measure  of  compensa- 
tion. Besides,  they  could  not,  by  any  military  law  or  practice,  have 
refused  him  pay  during  his  captivity,  had  he  been  a  commissioned 
officer.  If  he  considered  himself  wronged  by  this  decision  of  the 
commissioners,  why  did  he  not  press  the  appeal  to  the  executive? 
It  is  alleged,  as  an  excuse  for  this  failure,  that  it  was  not  decided  un- 
til 1792,  in  Virginia,  that  a  prisoner  on  parole  was  in  service;  (Bar- 
bour, July  25,  1854)  but  this  is  not  a  parallel  case,  he  not  being  on 
parole,  but  in  captivity.  Suppose,  however,  that  he  was  on  parole, 
how  is  his  inattention  to  the  appeal,  from  1792  to  the  period  of  his 
death  (1826)  accounted  for?  If  he  was  a  commissioned  officer  at  the 
time  of  his  capture,  how  easy  it  would  then  have  been  for  him  to 
prove  the  fact  by  his  brother,  Colonel  Crockett,  Mr.  Todd  and  his 
brother  officers,  and  others  who  were  living  near  at  hand,  and  must  of 
necessity  have  been  well  acquainted  with  jJl  the  facts.  Again,  if  the 
claim  is  just  and  legal  he  was  a  commissioned  officer  in  the  Illinois 
regiment  proper.  That  he  was  severely  wounded  and  disabled  in  the 
rencounter  with  the  Indians,  is  undoubted.  But  the  act  of  May,  1779 
(10  Henning,  21)  expressly  provides  that  all  of  that  regiment  who 
might  be  disabled  in  the  service,  should  be  entitled  to  receive  fvKlL 
'pay  during  life.  Why  did  not  he  or  his  representatives  take  advan- 
tage of  the  provisions  of  that  act?  It  was  not  a  mere  gratuity,  the 
act  having  passed  before  the  disability  was  incurred.  No  objection 
could  therefore  have  been  urged  against  it  by  the  most  sensitive  and 
fastidious.  The  only  inference  that  is  legitimately  deducible  from  his 
neglect  to  embrace  the  provisions  of  the  law,  is  that  he  knew  he  had 
been  employed  in  the  civil  capacity  of  horse  master,  and  that  it  was 
a  civil  trust,  such  as  wagon  master,  forage  master  and  the  like.  On 
any  other  supposition,  his  conduct  is  incomprehensible.  Had  he  held 
a  military  commission,  his  pride  would  have  been  stung  by  the  action 
of  the  commissioners,  and  he  could  not  have  been  induced  to  acqui- 
esce in  a  decision,  which  under  such  circumstances  would  have  de- 
tracted from  his  standing  as  an  officer  and  his  character  as  a  man,  and 
would  have  deprived  him  most  unjustly  of  compensation  and  pay, 
to  which  he  would  have  been  clearly  entitled.  His  silence  must  be 
construed  into  a  concession  of  the  justice  of  their  judgment. 

But  it  is  urged  that  this  view  impugns  the  conduct  of  his  comman- 
der, Colonel  Clarke,  in  agreeing  to  his  name  being  placed  on  the  list 
above  mentioned,  as  a  lieutenant.  So  far  from  it,  I  imagine  it  to  be 
the  only  way  in  which  his  actions  can  be  satisfactorily  explained  and 
reconciled.  In  1783,  when  everything  was  fresh  in  his  recollection, 
he  certified  to  Bowman's  being  a  horse  master,  and  in  1784  he  admits 
him  to  have  been  a  lieutenant ;  that  is,  as  we  conceive  it  to  be,  Bow- 
man was  a  lieutenant  previous  to  1779  and  before  he  was  wounded, 
and  horse  master  at  the  time  of  his  misfortune  and  captivity.  This  is 
the  only  solution  of  the  mystery  that  can  be  given,  which  is  at  all 
consistent  with  the  proofs.  Colonel  Clarke  did  not  know  how  long 
Bowman  remained,  aa  horse  master,  in  the  service.  Why?  because 
he  was  employed  for  an  indefinite  period  — ^perhaps  at  the  pleasure  of 
the  commanding  officer,  in  a  civil  capacity.    Is  it  to  be  supposed  that 
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if  Bowman  was  commissioned,  and  the  commission  (as  I  believe  the 
law  required,)  ran  for  a  definite  period,  Colonel  Clarke  would  have 
been  ignorant  of  it,  or  that  he  would  not  have  stated  it  in  his  certifi- 
cate and  have  been  explicit  as  to  time  ?  Besides,  the  law  itself,  au- 
thorizing the  appointment  of  the  officers  of  that  regiment,  prescribes 
their  number  and  rank,  and  does  not  embrace  any  such  officer  as  that 
of  horse  master. 

The  record  no  where  names  him  quartermaster.  The  only  approach 
to  such  recognition  is  *^he  small  book"  referred  to  in  the  certificates 
produced  from  Richmond,  upon  the  first  page  of  which  is  written — 
''Plunder  store  acct.  Mr.  Isaac  Bowman,  Q.  M.  a|c.''  This  book  was 
kept  by  himself;  admitting  it  to  have  been  kept  correctly,  there  is  no 
difficulty  in  harmonizing  it  with  the  other  proofs.  It  is  possible,  nay 
probable,  that  in  the  capacity  of  horse  master,  he  may  have  occasion* 
ally  acted  as  quartermaster,  in  the  absence  of  the  regular  officer,  dis- 
charging such  duties.  If  he  had  been  quartermaster,  or  if  horse  mas- 
ter and  quartermaster  were  synonymous,  he  surely  would  not  have 
adopted  the  designation  of  horse  master  in  preference  to  quartermas- 
ter, when  he  knew  the  latter  was  authorized  by  law  and  the  former 
not ;  nor  would  his  commanding  officer  have  given  him  any  such  title. 

In  the  account  of  public  horses,  delivered  in  the  western  and 
Illinois  department,  under  the  direction  of  the  quartermaster  general, 
William  Shannon,  there  is  this  entry:  **1779,  June  14,  delivered 
Captain  Bowman,  H.  M.  as  per  receipt  38"  (horses.)  Here  he  is 
designated  as  captain,  and  the  claimant  perceiving  the  confusion  pro- 
duced by  it,  attempts  to  explain  it  by  saying — a  lieutenant  holding 
a  staff  appointment  was  called  captain — ^but  adduces  no  proof  of  the 
fact-  Prom  this  however,  he  can  argue  that  he  was  really  at  that 
time  a  captain  in  the  regiment,  with  the  same  propriety  and  as  much 
force,  as  from  the  other  proofs  produced,  that  he  was  actually  a  lieu- 
tenant and  staff  officer  at  the  time  of  his  capture,  or  at  any  period  after 
the  reorganization  of  the  regiment.  The  memorandum  of  Mr.  Shannon 
merely  shows  how  little  reliance  is  to  be  placed  in  the  military  titles 
given  in  such  papers. 

It  is  contended  that  Bowman  was  a  supernumerary  officer,  but  of 
this,  I  have  not  been  able  to  find  the  slightest  testimony.  The  regi- 
ment was  never  full,  and  after  its  reorganization  it  was  very  iauch 
reduced;  but  the  facts  show  that  the  reduction  was  from  ordinary 
causes,  and  not  by  operation  of  law  or  the  authority  of  the  executive. 

In  the  journal  of  the  western  commission  of  Virginia,  it  is  stated, 
''that  the  papers  of  Major  Joseph  Bowman  and  Captain  Isaac  Bow- 
man were  laid  before  the  board,  which  were  examined,  and  finding 
them  necessary  for  the  settlement  of  other  accounts,  (they)  took  them 
with  them  to  the  falls  of  Ohio."  This  is  all  that  is  said  about  these 
papers,  and  yet  it  is  insisted  with  much  earnestness,  that  because 
the  commissioners  took  the  papers  of  Isaac  Bowman  to  the  falls  of 
Ohio,  the  claimant  is  deprived  of  the  power  of  producing  them,  and 
deriving  from  them  valuable  information  which  might  sustain  his 
claim.  This  is  hardly  worthy  of  a  passing  remark,  because  the 
papers  were  taken  in  January,  1783,  and  his  account  was  settled  in 
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June  of  the  same  year.  It  is  to  be  presumed,  they  were  returned  to 
Mr.  Bowman,  or  were  public  papers  of  which  he  had  not  the  proper 
custody;  or  they  were  of  little  value  to  him,  as  he  never  uttered  any 
complaint  about  it.  The  nature  of  the  papers  is  unknown,  and  it 
might  be  argued  that  if  produced,  they  would  as  likely  prove  unfa- 
vorable as  favorable  to  the  claim. 

Of  a  like  character,  is  the  assertion  that  he  lost  his  commission 
when  captured.  It  does  not  appear  that  he  ever  had  one,  and  until 
that  is  shown  it  would  be  difficult  to  prove  that  he  lost  it. 

It  is  stated  that  by  the  decisions  of  the  highest  judicial  tribunals 
of  Virginia,  one  witness  is  sufficient  to  prove  a  claim.  Without  ad- 
mitting that  we  are  bound  by  decisions  merely  involving  the  proof 
necessary  to  sustain  such  claims,  it  is  a  sufficient  answer  that  those 
decisions  must  relate  to  cases  where  there  are  no  conflicting  proofs, 
and  where  the  testimony  of  the  witness  is  unimpeached.  Otherwise 
it  would  be  an  exceedingly  unreasonable  rule. 

Prom  the  preceding  review  of  the  whole  case,  I  have  been  led  to  the 
following  conclusions: 

If  Isaac  Bowman  was  a  lieutenant  in  the  niiuois  regiment,  it  must 
have  been  soon  after  he  was  ensign  (1T75,)  and  when  the  militia 
constituted  the  regiment  prior  to  its  organization  in  1779,  and  by  no 
law  that  has  been  cited,  was  he  entitled  to  half-pay  therefor. 

That  his  own  admissions  under  the  solemnities  of  an  oath,  the  cer- 
tificate of  his  commanding  officer,  and  the  decision  of  the  commis- 
sioners appointed  to  decide  upon  such  claims,  show  him  to  have  been 
merely  a  horse  master,  and  not  a  commissioned  officer  in  the  eye  of 
the  law. 

That  the  fact  that  neither  he  nor  his  representatives,  previous  to 
the  passage  of  the  act  of  Congress  of  July  5,  1832,  ever  (after  the 
decision  of  the  commissioners)  claimed  his  pay  during  his  captivity, 
nor  the  pension  authorized  to  be  paid  by  the  law  of  Virginia,  of  May, 
1779,  prove  conclusively  both  his  and  their  acquiescence  in  the  de- 
cision of  the  said  commissioners. 

R.  McClelland,  Secretary. 
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IN  THE  UNITED  STATES  COURT  OP  CLAIMS. 

Isaac  S.  Bowhan  and  George  Brineeb,  surviving  executors  of  Isaac 
Bowman,  petitioners,  vs.  The  United  States,  defendant. 

This  claim  is  for  half- pay  due  the  testator,  Isaac  Bowman,  in  his 
lifetime,  for  his  services  as  lieutenant  in  the  line,  and  quartermaster 
(otherwise  called  horse-master)  in  the  staff,  in  Colonel  George  Eogers 
Clarke's  regiment,  ccdled  the  Illinois  regiment,  under  the  act  of  Vir- 
ginia of  May  session,  1779,  (10  Henning's  Statutes,  p.  25,)  by  which 
"All  general  officers  of  the  army,  *  *  *  all  field  officers,  cap- 
tains, and  subalterns,  commanding,  or  who  shall  command  in  the  bat- 
talions of  this  commonwealth  on  continental  establishment,  or  serving 
in  the  battalions  raised  for  the  immediate  defence  of  the  State,  or  for 
the  defence  of  the  United  States,  and  all  chaplains,  physicians,  sur- 
geons/' Ac,  Ac,  *  *  *  "provided  Congress  do  not  make  some 
tantamount  provision  for  them,  who  shall  serve  henceforward,  or  from 
the  time  of  their  being  commissioned  until  the  end  of  the  war ;  and 
all  such  officers  who  have  or  shall  become  supernumerary  on  reduc- 
tion of  any  of  the  said  battalions,  and  shall  again  enter  into  the 
said  service,  if  reqvired  so  to  do,  in  the  same  or  any  higher  rank, 
and  continue  therein  until  the  end  of  the  war,  shall  be  entitled  to 
half-pay  during  life,  to  commence  from  the  determination  of  their 
command  or  servioeJ^ 

Congress  did  make  provision  for  half-pay  for  life  for  the  officers  of 
the  continental  army,  by  resolution  of  May  15,  1780,  (Journals  of 
Congress,  by  Way  A  Gideon,  vol.  2,  p.  554,)  amended  by  resolve  of 
August  11,  1779,  (vol.  3,  pp.  536,  537,)  extended  to  the  widows  and 
orphans  of  those  officers  "who  have  died  or  shall  hereafter  die  in  the 
service;"  by  resolve  of  August  21,  1780,  (same  vol.,  pp.  512,  513,) 
amended  by  resolve  of  August  24,  1780,  so  as  to  include  officers 
reduced,  (same  vol.  pp.  538,  539 ;)  finally  commuted  for  five  years' 
full  pay,  with  interest  at  six  per  centum  per  annum,  by  consent  of 
the  officers,  the  mode  of  taking  such  consent  being  provided  for  by 
the  resolve  of  March  22,  1783.— (1  vol.  of  Journals,  by  Way  A  Gid- 
eon, pp.  178,  179.) 

This  provision  by  Congress,  confined  to  the  officers  on  continental 
establishment,  left  the  State  of  Virginia  to  pay  the  officers  of  the  army 
for  her  own  internal  security  and  defence,  according  to  the  promises 
made  by  the  aforementioned  act  of  May,  1779,  (10  Henn.,  p.  25,)  ex- 
tended to  the  officers  of  the  navy. — (Nov.  sess.,  1781 ;  10  Henn.,  p. 
467,  chap.  19,  sec.  14.)  By  the  act  of  Congress  approved  July  5, 
1832,  (4  Stat,  at  Large,  by  L.  A  B.,  p.  563,  chap.  173,)  the  United 
States  assumed  the  payment  of  the  debts  so  contracted  by  the  State 
of  Virginia. 

The  merits  of  this  claim  are  fully  set  forth  in  the  report  of  the 
Committee  of  the  Senate  on  Pensions,  of  February  13,  1854,  No.  101, 
concurred  in  by  the  Senate,  and  in  the  two  reports  of  the  House  of 
Representatives  on  revolutionary  claims,  of  February  16,  1854,  No. 
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106,  and  on  June  30,  1854,  No.  275,  concurred  in  by  a  resolution  of 
the  House,  copies  of  which  are  filed. 

The  proof  exhibited  by  the  executive  department,  and  by  that  com- 
municated to  Congress,  is  so  clear  and  satisfactory  as  to  the  merits  of 
this  claim  that  it  was,  no  doubt,  matter  of  surprise  to  the  Congress 
that  the  executive  department  should  have  rejected  the  claim  wholly 
and  totally,  and  so,  I  doubt  not,  it  will  be  to  this  court,  upon  reading 
the  evidence  certified  from  the  executive  department  to  Congress, 
an  authentic  copy  whereof  is  filed,  (exhibit  A,)  and  especially  that 
the  executive  department  should  have  persisted  in  the  total  negation 
of  the  claim  after  the  resolutions  of  the  respective  houses  of  Congress. 

For  proof  of  Isaac  Bowman's  services  as  lieutenant  and  as  quarter- 
master, ^otherwise  called  horse  master,)  I  refer  to  exhibit  A,  pp.  3, 
6  to  9,  18,  19,  20,  28,  and  29. 

The  legislature  of  Virginia,  by  resolution  of  2d  January,  1781,  n.0 
Henn.,  p.  565,)  and  act  of  October  session,  1783,  (11  Henn.,  p.  327,) 
granted  to  the  officers  and  soldiers  of  Clarke's  regiment  (called  the 
Illinois  regiment)  a  tract  of  land  of  150,000  acres  to  be  divided  among 
them. 

By  act  of  Virginia  of  October  session,  1783,  (11  Henn.  335,  chap. 
21,)  commissioners  were  appointed  to  divide  this  land  among  the 
officers  and  soldiers  of  Clarke's  regiment,  and  to  assign  to  those 
entitled  their  respective  purparts  in  severalty. 

That  board,  consisting  of  ten  persons,  whereof  six  were  officers  of 
Colonel  George  Rogers  Clarke's  regiment,  and  said  Clarke  himself, 
as  president  of  the  board,  awarded  to  Isaac  Bowman,  as  lieutenant, 
2,156  acres  of  land. — (Exhibit  A,  pp.  8,  9.) 

The  official  report  of  John  Todd,  county  lieutenant,  to  the  governor 
of  Virginia,  gives  (A,  pp.  28,  29)  a  detailed  statement  of  the  capture 
of  Isaac  Bowman  by  the  Chickasaw  Indians  in  November  1799,  when 
he  was  ascending  the  Ohio  river  in  charge  of  boats,  stores,  and  fami- 
lies, destined  for  Louisville,  under  the  order  of  Colonel  George  Rogers 
Clarke. 

Isaac  Bowman  died  9th  September,  1826. — (Exhibit  A,  p.  26,  Yost 
and  Kercheval,  and  other  proof  filed.) 

The  governor  of  Virginia,  upon  receiving  the  proclamation  of  Con- 
gress of  11th  April,  1783,  **  declaring  the  cessation  of  arms,  as  well 
by  sea  as  by  land,  agreed  upon  between  the  United  States  of  America 
and  his  Britannic  majesty,  and  enjoining  the  observance  thereof," 
(4  Journals  of  Congress,  by  Way  &  Gideon,  p.  186,)  on  the  2l8t  April, 
1783,  issued  his  proclamation,  and  ordered  that  the  troops  of  Virgina 
on  the  State  establishment  for  the  internal  security  and  defence  of 
the  Stete  be  discharged. — (11  Henn.,  pp.  551,  552.)  Wherefore,  the 
22d  April,  1783,  has  been  uniformly  taken  as  the  end  of  the  war  in 
Virginia,  in  relation  to  the  claims  of  the  officers  of  the  State  estab- 
lishment for  service  to  the  end  of  the  revolutionary  war,  and  so  it  is 
said  in  Marston's  case,  9  Leigh's  Va.  Rep.,  p.  38. 

That  Isaac  Bowman  was  in  service,  as  a  lieutenant  in  George 
Rogers  Clarke's  regiment,  in  November,  1779;  that  he  was  then  cap- 
tured in  service,  in  the  line  of  his  duty,  in  obeying  the  orders  of  Col- 
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onel  Clarke,  and  carried  into  captivity,  is  satisfactorily  proved. 
The  report  of  John  Todd  (county  lieutenant)  to  the  governor  of  Vir- 
ginia, and  the  award  of  the  board  of  commissioners  to  said  Bowman, 
as  lieutenant,  for  his  purpart  of  the  150,000  acres  of  land  granted  to 
Clarke's  regiment,  (Exhibit  A,  p.  6  to  9,  and  pp.  28,  29,)  leave  no 
loop  whereon  to  hang  a  doubt.  And  in  the  same  document  we  find 
that  said  Bowman  was  paid  by  the  State  of  Virginia  the  arrearage  of 
his  monthly  pay  as  quartermaster  (otherwise  called  horse  master)  up 
to  the  time  of  his  captivity;  and  it  appears  therein  that  the  officers 
appointed  to  audit  and  adjust  the  accounts  of  the  Illinois  regiment 
thought  that  Bowman's  captivity  in  November,  1779,  had  deprived 
him  of  pay  beyond  that  period. 

With  the  question  of  arrearages  of  whole  pay  per  month,  due  to 
Bowman  before  the  conclusion  of  the  war,  we  have  nothing  to  do. 
His  half-pay  for  life,  after  his  discharge  from  the  service,  under  the 
proclamation  of  the  governor  of  Virginia  for  disbanding  all  the  State 
troops,  is  the  subject  of  inquiry  now  before  the  court. 

Captivity  no  cause  for  withholding  the  pomised  half-pay  for  life. 

I  need  not  labor  to  show  that  Lieutenant  Bowman,  by  being  taken 
prisoner  of  war  and  held  in  captivity,  did  not  thereby  forfeit  the 
protection  of  his  government;  that  he  was,  nevertheless,  to  be 
cared  for,  exchanged  or  ransomed.  If  so,  it  might  be  that  he  did 
not  thereby  forfeit  his  commission  as  an  officer,  nor  his  half-pay  for 
life  after  the  conclusion  of  the  war. 

In  Markam's  case,  decided  in  the  supreme  court  of  appeals  of  Vir- 
^nia,  in  April,  1830,  (1  Leigh,  516,  to  523,)  it  appeared  that  James 
Markam  was  a  captain  in  the  navy  of  the  State  of  Virginia,  com- 
manding the  vessel-of-war  **  The  Tempest, "  when,  in  April,  1781, 
*'The  Tempest"  was  captured  by  the  British  forces.  Markam  and 
others  were  taken  prisoners  of  war.  Captain  Markam  was  parolled 
on  the  20th  April,  1781,  and  continued  an  unexchanged  prisoner  of 
war  until  the  return  of  peace;  nevertheless,  he  was  adjudged  en- 
titled to  half-pay  during  his  life,  under  the  act  of  Virginia  of 
October  session,  1779,  and  November  session,  1781. — (10  Henn.,  25 
and  467,)  In  that  case  Judge  Green  cited  the  previous  decision  in 
the  case  of  Churchill  Qibbs,  who  was  taken  a  prisoner  of  war  in 
May,  1781,  and  continued  a  prisoner  until  the  end  of  the  war,  and 
was  nevertheless  adjudged  entitled  to  his  half-pay  for  life. 

JSesignation  or  sentence  of  dismissal  not  to  be  presumed. 

K,  after  his  captivity,  Isaac  Bowman  resigned,  such  resignation 
must  have  been  tendered  in  writing  and  assented  to  by  the  govern- 
ment, as  provided  by  the  ordinance  of  December,  1775. — (9  Hen- 
ning,  pp.  95,  96,  chapter  4.) 

That  a  military  officer  has  not  the  right  to  resign  his  commission, 
otherwise  than  with  the  consent  of  his  government,  is  a  universal 
principle  of  military  law,  existing  before  and  ever  since  the  express 
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declaration  to  that  effect  in  the  ordinance  above  quoted.  If  militarj 
officers  had  the  right  of  their  own  mere  will  and  pleasure,  and  with- 
out the  consent  of  their  government  to  resign  and  quit  the  service, 
then  an  important  military  enterprise,  or  the  military  strength, 
order,  and  discipline,  on  the  eve  of  an  expected  battle,  might  be 
paralyzed  by  such  voluntary  and  unaccepted  resignations  of  officers. 

The  affirmative,  that  an  officer  had  resigned  his  commission,  must 
be  proved  by  the  affirmant;  it  is  not  to  be  presumed. — (Marston's 
case,  9  Leigh,  p.  42.) 

So,  likewise,  it  is  not  to  be  presumed  that  Bowman  was  cashiered, 
dismissed  from  service  by  sentence  of  a  court  martial,  nor  that  he 
was  guilty  of  disobedience  of  any  order  whatever,  particularly  to  that 
of  being  ordered  to  join  his  regiment  and  refusing  so  to  do,  thereby 
to  forfeit  his  claim  to  half -pay  for  life  after  the  conclusion  of  the  war. 

The  burden  of  proof  of  all  and  every  of  such  affirmatives  would 
be  on  the  party  affirming.  Negatives,  in  general,  are  incapable  of 
being  proved;  are  not  required  to  be  proved;  the  maxim  is,  *'2>e 
non  apparentibus  et  non  existentibtcs  eadem  est  lex^ — Coke,  2  Insti- 
tute, 20,  (6.) 

Supernum/erary  officer  entitled  to  haJf-pay  during  his  lift. 

If  Lieutenant  Bowman  became  a  supernumerary  officer  by  the  re- 
duction of  Colonel  Clarke's  regiment,  (which,  however,  does  not 
appear,)  yet  that  would  not  have  debarred  him  of  his  half-pay  during 
his  life,  he  having  been  in  actual  service  as  lieutenant  and  quarter- 
master in  November,  1799,  when  taken  prisoner  of  war.  So  it  was 
adjudged  in  Lilly's  case,  April,  1830,  (1  Leigh's  Rep.,  525,)  and 
Markam's  case,  (9  Leigh,  36.) 

Of  Commutation  of  half -pay 

The  Congress  of  the  confederation,  by  resolve  of  March  22,  1783, 
proposed  to  the  officers  on  continental  establishment  to  commute 
their  half-pay  for  life,  promised  by  former  resolves,  for  five  years' 
full  pay,  in  compensation  of  the  half-pay  for  life. 

It  will  be  seen  by  that  resolution  of  Congress  that  those  entitled  to 
the  half-pay  so  proposed  to  be  commuted  were  permitted  to  accept 
or  refuse  this  commutation,  in  the  manner  and  time  mentioned  in  the 
resolve.  The  Congress  treated  the  claims  of  these  officers  to  half-pay 
as  contracts  not  to  be  modified  by  the  one  party  without  the  assent 
of  the  other.  The  continental  regiments  accepted  the  modification 
of  five  years'  full  pay,  with  interest  until  paid,  in  commutation  and 
compensation  for  half-pay  for  life;  so  certificates  were  issued  to  con- 
tinental officers,  as  well  to  those  who  were  in  actual  service  to  the 
end  of  the  war  as  those  who  had,  by  reduction  and  derangements 
of  regiments,  been  thrown  out  of  command  and  actual  service  as 
supernumeraries,  but  liable  to  be  again  called  into  actual  service  if 
necessity  had  required.  These  certificates  were  for  five  years'  full 
pay,  bearing  interest  at  the  rate  of  six  per  centum  per  annum  until 
paid. 
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The  State  of  Virginia  had  not,  during  the  war,  promised  nor  pro- 
posed to  the  officers  on  the  State  establishment  for  internal  security 
and  defence,  five  years'  full  pay  in  commutation  of  the  half-pay  for 
life,  engaged  by  the  act  of  1779.  But  on  the  16th  of  December, 
1790,  the  legislature  of  Virginia  enacted,  (Session  Acts  of  that  year, 
p.  12,  chap.  21 — ^Henning's  Statutes,  vol.  ,  p.  ,)  "that  the  same 
compensation  of  half^pay  should  be  extended  to  those  officers  of  the 
State  line  who  continued  in  actual  service  to  the  end  of  the  war,  as 
was  allowed  to  the  officers  of  the  continental  line,  and  also  to  those 
who  became  supernumerary,  and  being  afterwards  required,  did  again 
enter  into  actual  service  and  continue  therein  to  the  end  of  the  war." 

This  act  of  1790  the  courts  of  Virginia  construed  as  allowing  five 
years'  full  pay  and  interest  in  lieu  of  half-pay  for  life,  to  such  claim- 
ants as  should  ask  for  the  commutation  and  were  in  actual  service  at 
the  end  of  the  war. 

It  is  evident  that  this  act  of  1790  (passed  after  the  end  of  the  war) 
could  not  be  compulsive  upon  the  officers  of  the  State  line  (nor  upon 
their  representatives)  who  had  become  entitled  to  half-pay  during 
life,  under  the  act  of  1779.  It  could  not,  without  the  consent  of  those 
entitled  to  half-pay  for  life,  reform,  alter,  and  impair  the  obligations 
of  the  contracts  between  the  State  and  its  officers  who  had  served  the 
State  under  the  terms  held  out  in  the  act  of  1779. 

No  mode  of  election  to  accept  or  to  refuse  the  provision  of  this  act 
of  December  16,  1790,  was  pointed  out  in  the  act  itself;  therefore 
the  claimant,  after  the  act  of  1790,  was  at  liberty  to  ask  the  gratuity 
allowed  of  five  years'  full  pay  and  interest,  or  to  insist  upon  the  con- 
tract for  half-pay  during  his  life.  This  act  of  1790  was  passed  seven 
years  after  the  return  of  the  peace,  and  after  the  several  States,  by 
their  respective  conventions,  had  ratified  and  put  into  operation  the 
Constitution  of  the  United  States,  whereby  it  is  ordained  that  "no 
State  shall  ♦  ♦  ♦  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts."  The  legislature  of  Vir- 
ginia, by  this  act  of  1790,  intended  to  give  to  the  officers  within  its 
purview  a  benefit;  not  to  take  away  anything  which  had  been  prom- 
ised by  the  act  of  1779.  It  does  not  intend  nor  wear  the  semblance 
of  an  attempt  to  impair  the  obligations  of  the  contracts  of  the  State 
with  her  officers  for  half-pay  during  life,  which  accrued  under  the  act 
of  1779;  a  matter  prohibited  by  the  Constitution  of  the  United  States. 
The  effect  of  that  law  of  1790  is  to  add,  not  to  subtract. 

The  executors  of  Isaac  Bowman  insist  upon  half-pay  during  his  life, 
(without  interest,)  because  it  is  more  beneficial  than  five  years'  full 
pay,  with  interest  at  the  rate  of  six  per  cent,  per  year,  from  the  end 
of  the  war  until  paid. 

O/ocmdiHons. 

• 

The  inducement  of  half-pay  for  life,  held  out  by  the  act  of  1799, 
accepted  by  the  officers  who  continued  in  service  until  the  end  of  the 
war,  or  became  supernumerary,  and  were  no  longer  required  by  the 
State  to  exercise  their  commands  '4n  the  same  or  any  higher  rwk^" 
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became  contracts — terms  proposed  by  the  one  party  and  accepted  by 
the  other.  This  is  the  view  taken  by  Judge  Coulter,  in  his  opinion 
delivered  in  Lilly^s  case,  1  Leigh's  Reports,  525,  before  cited.  The 
State  employed  the  officers  for  its  military  service  during  the  war. 
The  officers  who  were  in  the  performance  of  their  part  of  the  con- 
tract left  their  homes  and  private  affairs;  risked  their  health  and 
lives  in  the  military  service  of  their  country;  fought  with  halters 
about  their  necks,  to  be  hung  as  traitors,  and  their  estates  confiscated 
and  escheated,  if  Great  Britain  prevailed  over  the  rebels. 

These  were  valuable  considerations.  Since  the  success  of  the  revo- 
lution, and  our  independence  of  the  crown  of  Great  Britain,  those 
officers  claim  the  promised  remuneration  for  such  privations,  hard- 
ships, and  risks,  to  be  maintained  during  their  respective  lives  upon 
half  pay,  promised  by  the  act  of  1779. 

According  to  the  well-settled  principles  respecting  the  obligations 
of  contracts  and  conditions,  if  the  officers  who  were  in  the  performance 
of  their  parts  were  prevented  by  the  State  from  further  performance, 
by  not  providing  privates  to  be  commanded;  by  reducing  the  military 
establishment,  and  creating  supernumerary  officers;  or  by  discharging 
the  officer  from  service  before  the  end  of  the  war,  for  any  cause 
whatever,  other  than  for  the  crime,  misbehavior,  or  default  of  the 
officer  himself,  the  State  was  bound  to  the  officer  equally  as  if  he  had 
been  in  actual  service  to  the  end  of  the  war. 

In  Coke  Litt.  206  &,  that  profound  lawyer  tells  us,  '*If  a  man  make 
a  feoffment  in  fee  upon  condition  that  the  feoffor  shall  re-enfeoff  him 
before  such  a  day,  and  before  the  day  the  feoffor  disseise  the  feoffee, 
and  hold  him  out  by  force  until  the  day  be  passed,  the  estate  of  the 
feoffee  is  absolute,  for  the  feoffor  is  the  cause  wherefore  the  condition 
cannot  be  performed,  and  therefore  shall  never  take  advantage  for  the 
non-performance  thereof.  So  if  A  be  bound  to  B,  that  J  S  shall 
marry  Jane  G  before  such  a  day,  and  before  the  day  B  doth  marry 
with  Jane,  he  shall  never  take  advantage  of  the  bond,  for  that  he 
himselt  is  the  mean  that  the  condition  could  not  be  performed.  And 
this  is  regularly  true  in  all  cases." 

**  It  is  a  rule  common  to  all  the  conditions  of  obligations,  that  they 
ought  to  be  holden  to  be  performed  when  the  debtor  who  has  obliged 
himself  under  the  condition  has  prevented  its  performance." — (Pothier 
on  Obligations,  part  2,  chap.  3,  art.  3,  sec.  212,  in  Newburn  edition 
of  1802,  p.  127.) 

To  these  authorities  I  add — 

Domat's  Civil  Law,  book  I,  title  1,  §§4,  17— Paris  edition  of  1777, 
page  29  ;  English  edition,  page  186,  §  220. 

Robinett  vs.  Ship  Exeter,  2  Rob.  Admiralty  Report,  261. 

Simmonds  V8,  Roberts,  3  Esp.  Report,  71. 

Beeston  vs.  CoUyer,  4  Bing.  309. 

French  vs.  Brooks,  6  Bing.  354. 

Fawcett  vs.  Cash,  5  Bam.  and  Ad.,  904. 

Williams  vs.  Byrne,  7  Ad.  and  Ellis,  177. 

Gandell  vs.  Pontignay,  4  Camp.  375. 

Alder  vs.  Keighly,  15  Meeson  and  Welsby,  117,  130 — ^in  the  Ex- 
chequer. 
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Touchstone,  Obligation,  p.  392. 

Powell  on  Contracts,  pp.  417,  418,  419,  420. 

Abbot  on  Shipping,  part  4,  chap.  2,  page  443. 

Puller  w.  Stanforth,  11  East,  232. 

Kean  vs.  Ship  Gloucester,  in  Federal  court  appeals,  1782,  2  Dal- 
las, 38. 

E!x  parte  Giddings,  2  Gallison  Rep.  56. 

Mahoon  vs.  The  Gloucester,  2  Peters' s  Ad.  Rep.  403. 

Emmerson  vs.  Howland,  1  Mason,  51,  52. 

Hoyt  vs.  Wildfire,  3  John.  518. 

Johnston  vs.  Dalton,  1  Cowen,  543. 

Brooks  vs.  Dorr,  2  Massachusetts  Rep.  39,  42,  47,  48,  49. 

Luscomb  vs.  Prince,  12  Massachusetts  Rep.  576. 

Gostigan  vs.  M.  and  H.  Railroad  Company,  2  Denio,  609. 

Marshall  vs.  Craig,  at  Common  Law,  1  Bibb,  386. 

Marshall  vs.  Craig,  in  Chancery,  1  Bibb,  394. 

The  law  relating  to  conditions  in  contracts,  so  long  established,  so 
prevailing  in  Europe  and  America,  in  the  courts  of  admiralty  adjudg- 
ing according  to  the  law  of  nations,  in  courts  of  common  law,  in  courts 
of  equity,  and  in  the  civil  law,  is  a  rule  of  reason,  a  rule  of  natural 
justice  and  moral  equity  essential  to  the  preservation  of  good  faith  in 
the  performance  of  contracts.  Princes,  whether  they  be  monarchies, 
oligarchies,  republics  or  democracies,  are  morally  bound  to  fulfil 
their  engagements.  They  have  no  privilege  to  be  faithless;  no  pre- 
rogative to  deal  deceitfully  with  their  subjects  or  citizens. 

Hence  it  follows  that  the  promise  of  half-pay  for  life  to  the  oflScers 
who  should  enter  into  the  service  '*and  continue  therein  until  the  end 
of  the  war, ''  is  coupled  with  the  implied  condition,  inevitably  and 
necessarily  understood,  **  unless  sooner  discharged  by  the  will  of  the 
government." 

Tke  period  of  time  at  which  the  half-pay  is  to  commence. 

The  rule  of  justice  and  equity  in  respect  of  conditions  in  obligations, 
**  that  they  ought  to  be  holden  to  be  performed  when  the  debtor  who 
has  obliged  under  the  condition,  has  prevented  its  performance, "  con- 
nected with  the  proclamation  of  the  governor  of  Virginia  for  dis- 
charging  the  troops  on  State  establishment  makes  it  useless,  wholly 
unnecessary  in  this  case  to  pursue  and  decide  technically  and  critically 
the  precise  period  of  time  at  which  the  revolutionary  war  between 
the  United  States  and  Great  Britain  was  at  an  end  in  the  State  of 
Virginia;  whether  on  the  day  when  the  governor  of  Virginia,  having  re- 
ceived intelligence  of  the  provisional  articles  of  a  treaty  for  a  cessation 
of  hoBtiliities  by  sea  and  land,  issued  his  proclamation  for  the  discharge 
of  the  State  troops,  or  at  the  several  and  respective  days  on  which 
the  several  battalions,  corps  and  companies  received  notice  of  the 
governor's  proclamation,  or  at  the  time  when  the  Congress  of  the 
United  States  issued  their  proclamation  of  the  definitive  treaty  of 
peace  and  the  discharge  of  the  continental  troops  ;  or  when  the  con- 
tinental regiments  or  corps  received  inteUigence  of  that  proclamation 
announcing  the  definitive  treaty  of  peace,  and  commanding  them  to 
conduct  themselves  accordingly. 
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There  is  a  difference  between  a  theoretical  end  of  a  war  by  a  treaty 
of  peace  signed  and  a  practical,  actual  end  of  war.  The  hostile  forces 
of  the  invaders  may  be  expelled  or  captured,  and  so  the  war  may 
cease  ;  or  after  a  treaty  of  peace  the  war  may  continue  in  fact  in  the 
distant  places  on  sea  and  land  until  notice  of  the  treaty  shall  be  given 
to  belligerent  forces  there.  The  ninth  of  the  provisional  articles  of 
peace  between  the  United  States  of  America  and  his  Britannic  majesty, 
signed  at  Paris,  November  30,  1782,  illustrates  the  distinction.  The 
treaty  of  peace  between  the  United  States  and  Great  Britain  was 
signed  at  Ghent  on  the  24th  December,  1814,  and  on  the  8th  Jan- 
uary, 1815,  the  great  battle  at  New  Orleans  was  fought  between  the 
forces  of  the  United  States  and  those  of  Great  Britain  ;  neither  of  the 
generals  commanding  the  hostile  armies  there  arrayed  having  notice 
that  such  a  treaty  had  been  signed.  As  the  theoretical  and  the  prac- 
tical end  of  the  war  may  be  of  different  times,  the  one  or  the  other 
may  be  applied  to  different  cases,  according  to  their  circumstances 
and  subject  matter. 

The  Congress  had  the  authority  to  discharge  the  troops  furnished 
for  the  gendral  defence  by  the  respective  States,  according  to  their 
respective  quotas,  under  the  articles  of  confederation,  but  had  no 
authority  whatever  either  to  discharge  or  to  keep  in  service  the  troops 
raised  by  the  State  of  Virginia  for  her  own  internal  security  and  de- 
fence. Virginia  alone  had  the  authority  to  retain  or  discharge  those 
troops ;  and  had  an  unquestionable  right  to  discharge  them  in  part  or 
in  whole,  whenever  she  pleased  so  to  do.  Nevertheless  the  State,  by 
discharging  those,  her  military  forces,  before  the  Congress  had  pro- 
claimed the  end  of  the  war  and  the  discharge  of  the  troops  in  the 
continental  service,  could  not  thereby  impair  the  obligations  of  the 
State  for  half  pay  for  life  to  her  officers  on  the  State  establishment  for- 
internal  security  and  defence  of  the  State,  which  had  accrued  under 
the  said  act  of  1779. 

The  proclamation  of  the  governor  of  Virginia,  of  April,  1783,  an- 
nouncing the  provisional  articles  of  peace,  (as  made  known  by  the 
Congress,)  and  for  the  discharge  of  the  troops  on  the  State  establish- 
ment, has  been  uniformly  taken  as  the  time  from  which  the  half-pay 
of  the  officers  of  the  State  line  of  Virginia  should  be  computed  as  for 
service  until  the  end  of  the  war.  So  it  is  stated  in  Marston's  case, 
(9  Leigh,  p.  38.)  Such  has  been  the  practice  in  the  administration  of 
the  third  section  of  the  act  of  Congress,  approved  July  5,  1832;  but 
supernumerary  officers  are  entitled  '*to  half-pay  during  life,  to  com- 
mence from  the  determination  of  their  oomma,'fyiy 

The  act  of  Congress  of  July  6,  1832,  whereby  the  United  States 
assumed  to  pay  these  debts  of  half-pay  due  by  the  State  of  Virginia 
to  her  officers  on  State  establishment,  particularly  mentions  * '  the 
regiments  of  Colonels  Clarke  and  Crockett,  and  Captain  Rogers'  troop 
of  cavalry,  who  were  employed  in  the  Illinois  service,"  and  directs  an 
adjustment  and  settlement  ^ '  of  those  claims  for  half-pay  of  the  officers 
of  the  aforesaid  regiments  and  corps,  for  which  the  State  of  Virginia 
would  be  bound  on  the  principles  of  the  half-pay  cases  already  de- 
cided in  the  supreme  court  of  appeals  of  said  State." 
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Before  this  act'  the  two  cases  had  been  decided  in  the  supreme 
court  of  appeals  of  the  State  of  Virginia;  Markam's  case,  in  1830,  (1 
Leigh,  616,)  and  Lilly's  case,  (1  Leigh,  525;)  the  principles  whereof 
are  conclusive  in  favor  of  Lieutenant  Bowman's  right  to  half-pay. 

BcUe  (fpay  and  amount  of  hd^-pay. 

The  State  of  Virginia,  by  the  acts  of  October  session,  1776,  and 
Hay  session,  1778,  (9  Henning,  194,  chap.  23,  and  452,  chap.  3,)  en- 
acted that  the  officers  and  soldiers  raised  for  the  internal  security  and 
defence  of  the  State  ^^  shall  be  entitled  to  the  same  pay  and  rations, 
be  subject  to  the  same  laws,  articles,  and  regulations,  as  are  estab- 
lished by  the  general  Congress  for  the  pay  and  government  of  the 
oontinental  troops."  And  again,  by  act  of  October  session,  1780, 
(10  Henning,  p.  389,  chap.  32,)  it  was  enacted,  as  to  the  regiment 
under  Colonel  George  Rogers  Clarke's  command,  that  it  be  recruited 
and  fully  completed  for  the  defence  of  the  western  frontier  against 
the  invasions  of  the  British  and  Indians,  and  that  the  officers  and  pri- 
vates of  said  regiment  '*  be  allowed  the  same  pay  and  rations  with 
other  officers  and  privates  on  continental  establishment." 

The  Congress,  by  resolve  of  27th  May,  1778,  (Journals  by  Way  & 
Gideon,  vol  2,  p.  567,)  fixed  the  establishment  of  the  American 
army,  and  the  pay  of  a  lieutenant  of  infantry  at  twenty-six  two-thirds 
dollars  per  month;  of  a  quartermaster,  to  be  taken  from  the  line,  at 
thirteen  dollars  per  month,  in  addition  to  his  pay  as  an  officer  in  the 
line. 

The  uniform  construction  and  practice  has  been  that  an  officer  in 
the  line,  who  held  also  an  office  in  the  staffer  field,  is  entitled  to  half 
the  pay,  during  life,  attached  to  both  the  offices.  So  Isaac  Bowman's 
half -pay  (for  both  offices)  was  at  the  rate  of  nineteen  dollars  eighty- 
three  and  one-third  cents  ($19  83)  per  month,  or  two  hundred  and 
thirty -eight  dollars  per  year,  to  which  he  was  entitled  from  the  gov- 
ernor's proclamation,  April  22,  1783,  to  his  death,  on  9th  September, 
1826,  forty-three  years,  four  months,  and  seventeen  days,  making  the 
sum  of  $9,324  80,  for  which  a  decree  is  prayed  most  respectfully. 

GEO.  M.  BIBB, 

For  peUtionerB. 
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IN  THE  OOUBT  OF  CLAIMS.— No.  177. 
EXBCUTOBS  OF  ISAAC  BoWMAN  V8.  ThE  UnITED  StATEB. 

Brief  of  United  Sttxtea  Solicitor. 

This  is  a  claim  for  half-pay  for  life,  under  the  Virginia  resolution 
of  May,  1775,  the  obligations  of  which  the  United  States  have  assumed 
by  the  act  of  July  5,  1832. 

To  entitle  the  claimant  to  the  benefits  of  the  resolution  of  May, 
1779,  and  consequently  to  sustain  this  claim  under  the  act  of  July  5, 
1832,  the  petitioner  must  show — 

1st.  That  his  testator  was  a  general  oflScer,  field  officer,  captain,  or 
subaltern,  in  one  of  the  regiments  described  in  the  resolution  ;  and 
the  averment  is  that  he  was  a  lieutenant  in  Clarke's  Illinois  regiment. 

2d.  That  he  served  to  the  end  of  the  war,  or  became  supernumerary  by 
the  reduction  of  the  regiment ;  and  the  averment  is  understood  to  be 
that  he  served  to  the  end  of  the  war. 

The  questions  are  questions  of  fact,  and  the  record  evidence  may 
be  considered  under  three  heads:  1.  Contemporaneous  documents, 
being  of  the  date  when  he  was  in  service;  2.  Those  relating  to  the 
allowance  of  his  claim  for  pay;  3.  Those  connected  with  the  allowance 
of  his  claim  for  land.  There  is  also  some  parol  testimony,  taken  in 
1834,  not  admissible  under  the  rules  of  this  court,  but  no  objection  is 
made  to  its  receiving  such  consideration  as  it  may  appear  entitled  to 
in  deciding  a  nice  question  of  fact  more  than  fifty-four  years  old, 

I.  Was  Isaac  Bowman  a  commissioned  officer  ?  The  evidence  estab- 
lishes that  Isaac  Bowman  was  appointed  **  horse  master"  in  Clarke's 
regiment  in  May,  1779,  and  served  until  he  was  captured  by  Indians, 
November  17,  1779.  It  is  contended  by  the  petitioner  that  a  horse 
master  was  a  quartermaster,  and  that  a  quartermaster  was  a  lieutenant. 
On  the  part  of  the  United  States  it  is  denied  that  a  horse  master  was 
equivalent  to  quartermaster,  and  no  evidence  is  adduced  on  the  part 
of  the  petition  to  prove  it. 

OorUempora/Mous  documefUa. 

These  consist  of  receipts  taken  by  Bowman  for  public  moneys 
disbursed  by  him  ;  of  accounts  of  public  stores  kept  by  him ;  and 
accounts  of  public  stores  in  which  he  is  charged;  and  of  an  official 
letter  reporting  the  defeat  of  his  party,  and  his  supposed  death.  In 
none  of  these  is  any  military  title  given  him.  He  is  invariably  called 
plain  Mr.  Bowman,  or  Mr.  Bowman,  horse  master,  with  a  single 
exception.  In  one  of  the  entries  thirty-eight  horses  are  charged  to 
*  *  Captain  Bowman,  horse  master. ' '  Now  it  is  not  alleged  that  he  was 
a  captain,  for  then  he  could  not  have  been  quartermaster.  It  was  a 
random  title  by  which  he  seems  to  have  been  called  by  his  friends, 
and  its  use  in  the  document  cited  proves  that  he  was  not  a  lieutenant 
by  commission.  All  the  contemporaneous  documents  are  of  a  character 
in  which  the  official  designation  of  every  officer  should  have  been, 
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and  no  doabt  was  given,  and  in  all  these  Mr.  Isaac  Bowman,  horse- 
master,  stands  in  juxtaposition  with  lieutenants,  captains,  and  majors, 
who  receive  their  full  military  titles.  See,  for  instance,  the  three 
leaves  from  the  ledger:  on  one  stands  "  Dr.  Mr.  Isaac  Bovmian^  Cr. ;" 
on  the  next,  ''Dr.  Captain  Edtvard  Worthingtonj  Cr. ;"  and  on  the 
next,  **Dr.  Major  Joseph  Botvman,  Cr."  I  understand  these  to  be 
the  accounts  of  John  Reed,  as  they  are  preceded  by  a  certificate 
proving  that  he  was  quartermaster  of  the  regiment  during  the  period 
of  the  entries,  but  a  note  on  the  first  page  goes  to  show  that  they  may 
have  been  Bowman's  accounts.  This  does  not  help  the  petitioner's 
case.  Any  one,  and  particularly  any  employ^,  having  charge  of 
qnartermaster's  stores,  might  have  quartermaster  accounts.  But  if 
these  were  Bowman's  accounts,  then  as  he,  in  both  places  where  his 
name  occurs,  gave  himself  no  military  title,  while  he  gives  it  to  others, 
it  proves  he  had  no  military  rank. 

Evidence  produced  to  obtain  pay  in  1783. 

In  this  year  sat  a  commission  in  Richmond,  under  act  of  June  21, 
1781,*  to  settle  claims  growing  out  of  the  Illinois  expedition. 

Bowman  stated  his  account  and  presented  it  to  this  commission.  In 
it  he  makes  no  military  title,  and  charges  for  his  * '  services  as  horse 
master" — nothing  else.  He  names  no  sum,  but  leaves  that  to  be 
determined  by  the  commission.  The  omission  of  any  designation  of 
military  rank,  and  the  omission  to  name  the  rate  of  pay,  are  pregnant 
with  meaning.  If  he  had  been  a  commissioned  officer  his  pay  would 
have  been  determined  by  his  rank,  and  he  could  not  have  failed  to 
state  both. 

In  support  of  this  claim  he  produced  the  certificate  of  Colonel 
Clarke,  the  commander  of  the  regiment:  He  certified  that  Mr.  Bow- 
man was  appointed  horse  master,  &c.,  giving  him  no  military  rank. 

Then  follows  his  own  affidavit  that  he  was  horse  master. 

The  board  awarded  him  pay  for  services  as  horse  master  ;  allowed 
him  six  shillings  and  four  pence  per  day — **  equal  to  the  pay  of  a 
quartermaster" — ^not  that  he  was  a  quartermaster — this  is  impliedly 
denied — ^but  he  deserved  as  much. 

The  board  computed  pay  only  up  to  the  day  of  his  capture  by  the 
Indians  ;  he  charged  pay  for  the  time  he  was  in  captivity,  and  if  he 
had  been  an  officer  it  would  have  been  allowed.  Officers  were  univer- 
sally paid  while  in  captivity. 

The  board  found  that  he  was  out  of  service  by  his  capture.  Such 
an  allegation  respecting  an  officer  would  have  been  incorrect. 

All  that  has  thus  far  appeared,  down  to  1783,  not  only  fails  to  sus- 
tain, but  contradicts  the  allegation  that  Bowman  was  a  commissioned 
officer. 


o  See  section  6  act  of  May,  1782,  (11  Hum.  St.,  83,)  as  to  settlements  by  offioera  with 
the  Auditor. 
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Orant  of  bounty  land  in  1784. 

By  an  act  of  Virginia,  in  1781,  providing  for  the  cession  of  the 
Northwestern  Territory,  160,000  acres  were  reserved  for  Clarke's 
regiment.  (10  Henning's  Statutes,  p.  565.)  By  an  act  passed  at 
October  session,  1783,(11  Henning's  Statutes,  p.  335,)  a  board  was 
constituted  to  apportion  these  lands.  On  the  4th  of  October,  1784, 
they  made  a  list  of  claims  allowed  and  disallowed,  in  this  form : 

John  Williams,  captain ; 
George  R.   Clarke,  brigadier  general ; 
George  Walls,  not  allowed ; 
John  Jones,  soldier; 
Isaac  Bowman,  lieutenant. 

It  is  contended  for  the  petitioner,  that  the  entry  of  lieutenant  op- 
posite Bowwan's  name,  proves  that  Bowman  was  lieutenant.  As 
General  Clarke  and  other  officers  of  the  regiment  sat  upon  that  board, 
it  is  admitted  that  if  the  entry  above  cited  means  that  Bowman  was 
lieutenant,  it  is  very  strong  evidence  in  favor  of  the  petitioner.  But, 
nevertheless,  it  is  to  be  considered  that  the  main  business  of  the 
board  was  to  distribute  the  lands,  not  to  determine  the  rank  of  offi- 
cers, and  they  might  perhaps  consider  some  one  who  had  done  good 
service  and  was  fairly  entitled  to  an  officer's  share,  to  be  such  for  this 
purpose,  though  he  was  not  actually  commissioned.  And  it  is  in  this 
way,  I  think,  that  Bowman's  name  appears  as  lieutenant  on  the  list. 

By  the  act  above  cited  of  1783,  the  board  was  directed  to  be  gov- 
erned by  the  allowance  made  to  continental  officers  ;  and  this  allow- 
ance was  apportioned  exclusively  according  to  line  rank. — (See  10 
Hen.  Stat.,  p.  160.)  It  is  therefore  suggested,  that  the  rank  set  op- 
posite each  man's  name  was  so  set,  not  as  declaring  that  he  held  such 
rank,  but  as  the  measure  of  the  allowance  made  to  him.  This  is  cor- 
roborated by  the  heading  of  the  list,  which  is  of  claims  allowed  or 
disallowed,  not  of  officers  entitled,  &c.  The  title  follows  each  name 
instead  of  preceding  it,  and  where  no  allowance  is  made,  no  title  is 
given  ;  opposite  the  name  stands  the  words  ^^not  allowed. '^  If  the 
omission  of  military  title  and  the  use  of  these  words  are  not  intend- 
ed, and  they  certainly  are  not,  to  deny  a  military  character  to  the 
person  so  marked,  then  the  insertion  of  '*Lt,"  ^c,  should  not  be 
construed  to  attribute  a  military  character  to  the  person  so  designa- 
ted. Both  are  intended  to  refer  solely  to  land,  the  one  declaring 
that  the  person  shall  have  none  ;  the  other  that  he  shall  have  a  cer- 
tain quantity.  But  see  next  page  as  to  issue  of  warrants  to  the  offi- 
cers. 

As  the  commissioners,  in  adjusting  Bowman' s  claim  for  pay,  gave 
him  quartermaster's  pay,  though,  in  effect,  declaring  that  he  was  not 
a  quartermaster,  so  this  board  gave  him  a  lieutenant's  share  of  land, 
though  he  was  not  a  lieutenant ;  and,  as  a  quartermaster  was  in  rank 
a  lieutenant,  the  board,  who  gave  him  lands,  was  very  probably  gov- 
erned by  the  decision  of  the  commissioners  who  fixed  his  pay. 

The  State  of  Virginia  has  been  exceedingly  liberal  in  granting 
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lands,  and  it  is  not  shown  how  far  the  fact  of  having  received  bounty 
land  has  been  received  as  evidence  to  prove  actual  commission  and 
service. 

II.  If  Bowman  was  a  commissioned  officer,  did  he  fulfil  the  condi- 
tions of  the  act? 

let.  Did  he  serve  to  the  end  of  the  war  ?  The  petitioner  produces 
evidence  to  prove  he  was  an  officer,  and  then  throws  on  the  United 
States  the  onus  of  proving  that  he  ceaaed  to  hold  his  commission. 
He  assumes  that  Bowman  served  so  long  as  he  continued  to  hold  his 
commission  or  office.  It  is,  however,  shown  by  the  testimony  that 
Bowman  returned  to  Virginia  about  the  11th  of  October,  1780,  (see 
his  claim  for  pay,)  retired  to  his  home,  and  never  joined  the  army 
again.  That  was  not  serving — ^it  was  absence  without  leave.  It 
was  his  duty  instantly,  on  his  return,  to  rejoin  his  regiment,  and,  if 
too  ill  to  continue  with  it,  to  show  that  fact  and  retire  on  sick  leave. 
Some  evidence  is  produced  to  show  that  he  was  unable  to  do  duty. 
If  he  could  make  his  way  from  New  Orleans  home,  the  presumption 
is  that  he  could  have  reached  his  regiment,  or,  at  least,  he  might 
have  reported  by  letter.  Officers  are  not  permitted  to  judge  for 
themselves  as  to  their  capacity  for  service.  Superior  authority  some- 
times compels  them  to  choose  between  a  return  to  duty  and  resigna- 
tion. Bowman  could  not  properly  and  fairly  avoid  investigation  into 
his  condition  by  remaining  quietly  at  home  during  the  remaining 
two  years  and  a  half  of  the  war,  when  an  arduous  struggle  was  taking 
place  on  the  soil  of  his  own  State. 

2d.  Did  he  become  supernumerary?  This  is  not  alleged  or  shown. 
It  is  impliedly  denied. 

From  a  view  of  all  the  evidence,  it  seems  probable  that  Bowman 
was  an  enlisted  man  in  1777  ;  that  in  May,  1779,  he  was  appointed  a 
horse  master  under  the  regimental  quartermaster,  and  aided  in  the 
duties  of  that  department ;  that  his  duties  were  considered  as  impor- 
tant as  those  of  a  quartermaster  having  the  rank  of  a  lieutenant ; 
that  he  was  therefore  allowed  equal  pay,  and  equal  land,  but  that  he 
was  never  commissioned,  and  never  served  as  required  by  the  reso- 
htion  of  May,  1779. 

Should  the  service,  however,  be  admitted,  the  claim  cannot  ex- 
ceed the  line  pay  of  a  lieutenant,  exclusive  of  additional  allowance 
for  staff  duty  ;  and  interest  cannot  be  allowed.  The  act  of  1832 
makes  the  decisions  of  the  courts  of  Virginia  the  guide  in  adjusting 
these  claims,  and  those  courts  have  not  allowed  staff  pay  to  officers 
whose  staff  duties  ceased  before  the  termination  of  the  service  ;  nor 
have  they  allowed  interest. 

JNO.  D.  Mcpherson, 

Deputy  SoUcitor  Court  o/*  Claims. 
Rep.  C.  C.  183 i 
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Isaac  S.  Bowman  and  George  Brinker,  eurviving  executors  of  Isaac 

Bowman,  deceased,  vs.  The  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

This  claim  was  presented  to  the  Treasury  Department  in  1834,  and 
was  rejected  by  the  Secretary,  Mr.  Woodbury,  on  the  ground  that 
the  evidence  was  not  deemed  sufficient  in  the  absence  of  all  record 
proof  of  the  testator's  services.  In  March,  1853,  the  case  was  sub- 
mitted to  Mr.  Heath,  the  Commissioner  of  Pensions,  and  the  claim 
was  rejected.  In  September,  1853,  the  case  was  submitted  to  Mr. 
Waldo,  the  Commissioner  of  Pensions,  and  the  claim  was  again 
rejected.  In  October,  1853,  the  decision  of  Commissioner  Waldo 
was  affirmed  by  the  Secretary  of  the  Interior,  Mr.  McClelland. 
A  petition  was  afterwards  presented  to  Congress  in  favor  of  the  claim. 
On  the  13th  of  February,  1854,  the  Senate  Committee  on  Pensions 
made  a  favorable  report,  submitting  the  following  resolution:  *' Re- 
solved, that  the  claim  of  Isaac  Bowman,  legal  representative  of  Isaac 
Bowman,  deceased,  for  half-pay  due  his  father  under  the  act  of  the 
general  assembly  of  Virginia  of  May,  1779,  be  referred  to  the  Secre- 
tary of  the  Interior  for  liquidation  under  the  act  of  Congress  of  July 
5,  1832,  and  that  the  Committee  on  Pensions  be  discharged  from  the 
further  consideration  of  the  case.''  That  resolution  was  adopted  by 
the  Senate.  On  the  16th  of  February,  1854,  the  House  Committee 
on  Revolutionary  Claims  reported  favorably,  submitting  the  following 
resolution  :  *  *  Resolved,  that  the  petition  in  the  case  of  Isaac  Bowman 
be  referred  to  the  Secretary  of  the  Interior  for  liquidation  under  the 
act  of  July  5,  1832,  and  that  the  conmiittee  be  discharged  from  its 
further  consideration."  And,  in  the  next  month,  the  House  com- 
mittee reported  as  before,  and  the  resolution  last  above  named  was 
passed  by  the  House.  In  consequence  of  those  resolutions,  the  claim 
was  again  present'Cd  to  the  Secretary  of. the  Interior,  Mr.  McClelland. 
The  claimant  contended  that  the  resolutions  required  the  Secretary 
to  allow  the  claim,  and  relied  on  the  opinion  of  a  former  Attorney 
General,  in  1849,  in  the  case  of  Churchill  Gibbs. — (5  Att.  Gen.,  82.) 
The  Secretary  referred  the  question,  in  1854,  to  the  Attorney  Gen- 
'Oral  then  in  office,  who  gave  his  opinion  that  the  resolutions  had  not 
the  effect  of  a  law,  but  that  it  would  be  proper  for  the  Secretary  to 
re-examine  the  merits  of  the  claim,  (6  Att.  Gen..  680,)  in  which 
opinion  the  Secretary  concurred.  The  Secretary  accordingly  re- 
examined the  merits,  evidently  with  great  care,  and,  in  September, 
1854,  gave  a  lengthened  written  opinion  adverse  to  the  claim. 

The  case  is  now  submitted  to  the  consideration  of  this  Court. 

With  respect  to  the  effect  of  the  separate  resolutions  of  the  two 
Houses  of  Congress,  referring  this  claim  to  the  Secretary  of  the  In- 
terior, in  1854,  the  opinions  of  the  then  Attorney  General  and  Sec- 
retary are,  in  our  opinion,  correct.  Those  resolutions  did  not  direct 
the  Secretary  to  allow  the  claim,  and  if  they  had,  they  would  not 
have  been  obligatory  upon  him.  They  justified  him  in  re-examining 
the  case,  and  that  was  all. 

The  petition  states  that  Isaac  Bowman,  the  testator^  was  a  lieuten- 
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• 

«nt  and  quartermaster,  also  called  horse  master,  in  the  Illinois  regi- 
ment commanded  by  Colonel  George  Rogers  Clark,  in  the  war  of  the 
revolution;  that  whilst  he,  the  testator,  was  in  service  in  the  line  of 
his  duty,  and  commanding  a  detachment  of  said  regiment,  the  troops 
were  attacked  by  the  Indian  allies  of  Great  Britain,  in  which  attack 
the  testator  was  severely  wounded  and  taken  prisoner;  that  he  was  de- 
tained as  a  prisoner  from  November,  1779,  till  April,  1780,  when  he  was 
sold  by  his  captors  to  an  Indian  trader,  by  whom  he  was  taken  to  New 
Orleans,  and  from  there  to  Cuba,  from  whence,  passing  through  Phila- 
delphia, he  returned  to  his  home  in  Virginia;  that  he  never  resigned 
as  lieutenant  or  quartermaster,  otherwise  called  horse  master;  that  he 
was  never  again  ordered  into  service  after  his  return  from  captivity; 
that  he  was  never  'dismissed  from  the  service ;  and  that  he  died  on 
the  9th  of  September,  1826.  The  petition  therefore  claims  that  the 
testator  was  entitled,  under  the  laws  of  Virginia,  to  the  half-pay  of  a 
lieutenant  and  quartermaster  from  the  close  of  the  revolutionary  war 
until  the  time  of  his  death;  that  the  claimants,  as  his  executors,  are 
now  entitled  to  receive  the  same  from  the  United  States,  and  that 
payment  has  been  demanded  at  the  proper  department  and  refused. 

This  claim  is  founded  on  an  act  of  the  Virginia  legislature  of  May, 
1779,  and  an  act  of  Congress  of  the  5th  of  July,  1832.  The  Virginia 
act  is  as  follows:  *^A11  general  officers  of  the  army  being  citizens  of 
this  Commonwealth,  and  all  field  officers,  captains  and  subalterns, 
commanding  or  who  shall  command  in  the  battalions  of  this  Common- 
wealth on  continental  establishment,  or  serving  in  the  battalions 
raised  for  the  immediate  defence  of  this  State,  or  for  the  defence  of 
the  United  States,  *  ♦  ♦  ♦  *  provided  Congress  do  not  make 
some  tantamount  provision  for  them,  who  shall  serve  henceforward, 
or  from  the  time  of  their  being  commissioned,  until  the  end  of  the 
war;  and  all  such  officers  who  have  or  shall  become  supernumerary  on 
the  reduction  of  any  of  the  said  battalions,  and  shall  again  enter  into 
the  said  service  if  required  so  to  do,  in  the  same  or  any  higher  rank, 
and  continue  therein  imtil  the  end  of  the  war,  shall  be  entitled  te  half- 
pay  during  life,  to  commence  from  the  determination  of  their  command 
or  service." — (10  Hen.  Stat.,  25.) 

The  act  of  Congress  above  referred  to,  so  far  as  it  need  be  stated,  is 
as  follows: 

The  first  section  provides  for  the  payment  by  the  United  States  to 
the  State  of  Virginia  the  amount  which  said  State  had  paid  to  the 
officers  commanding  in  the  Virginia  line  in  the  war  of  the  revolution, 
on  account  of  half-pay  for  life  promised  said  officers  by  that  State. 

The  second  section  provides  for  the  payment  by  the  United  States 
to  the  State  of  Virginia  the  amount  of  the  judgments  which  had  been 
rendered  against  her  on  account  of  the  promise  contained  in  her  said 
act  of  1779,  in  favor  of  the  officers  or  representatives  of  officers  of  the 
regiments  and  corps  (among  others)  ^*of  Colonels  Clark  and  Crockett, 
and  Captain  Rogers'  troop  of  cavalry,  who  were  employed  in  the 
Dlinois  service." 

The  third  section  (the  one  immediately  applicable  to  tliis  case) 
provides  that  the  Secretary  of  the  Treasury  (now  the  Secretary  of  the 
Interior)  adjust  and  settle  those  claims  for  half-pay  of  the  officers  ol 
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Baid  regiments  aiid  corps,  which  had  not  been  paid  or  prosecuted  to 
judgments  against  the  State  of  Virginia,  and  for  which  said  State 
would  be  bound  on  the  principles  of  the  half-pay  cases  decided  in  the 
supreme  court  of  appeals  of  said  State. — (4  Stat,  at  Large,  563.) 

The  claimants,  therefore,  to  sustain  the  present  suit  against  the 
United  States  for  the  half-pay  in  question,  must  show  that  the  testator 
might,  in  his  lifetime,  have  recovered  said  half-pay  from  Virginia  on 
the  principles  of  the  half-pay  cases  which  had  been  there  decided 
previously  to  said  act  of  Congress. 

The  principles  of  those  half-pay  cases  in  Virginia,  referred  to  in 
said  act  of  Congress,  and  upon  which  the  case  now  before  us  depends, 
were  fully  discussed  and  settled  in  1830,  in  the  Virginia  court  of 
appeals,  in  Markham's  case,  1  Leigh's  Rep.,  5t6  to  624,  and  Lilly's 
case,  same  volume,  525  to  565.  Those  principles  are,  that  the  officer 
for  Whose  life  the  half-pay  is  claimed  must  have  served  in  the  revolu- 
tionary war  and  in  the  Virginia  State  line  from  the  time  said  act  of 
1779  was  passed,  or  from  the  time  of  his  being  commissioned,  until 
the  end  of  the  war,  or  until  he  became  a  supernumerary. 

The  material  evidence  in  the  case  is  as  follows  : 

A.  A  certificate  by  John  Douthitt,  clerk  of  the  board  of  commis- 
sioners of  the  Illinois  grant,  dated  the  29th  of  August,  1834.  This 
certificate  states  that  it  appears  from  the  books  and  papers  in  the 
office  that  Isaac  Bowman  served  in  said  Illinois  regiment  as  a  lieu- 
tenant, and  that  he  was  allowed  2, 156  acres  of  land  in  said  Illinoia 
grant,  to  wit,  lots  Nos.  1,  158,  213,  289 — ^five  hundred  acres  each, 
and  156  acres  in  No.  82. 

B.  An  ex  parte  affidavit  of  Samuel  Kerchival,  dated  the  8th  of 
August,  1834.  The  affiant  states  that  he  became  acquainted  with 
Captain  Isaac  Bowman,  of  Shenandoah  county,  Virginia,  about  the 
year  1784,  and  continued  afterwards  intimately  acquainted  with  him 
until  his  death,  on  the  9th  of  September,  1826;  that  said  Bowman 
was  known  through  life  as  an  officer  of  the  Illinois  regiment  of 
the  army  of  the  revolution;  that  he  repeatedly  stated  to  the  affiant 
that,  late  in  the  fall  of  1779,  while  coming  from  Kaskaskia  (as 
affiant  understood  on  furlough)  to  the  Palls  of  Ohio,  they  (the  party) 
were  attacked  by  the  Indians,  when  all  but  himself  were  kiUed,  or 
never  afterwards  heard  of ;  that  he  was  wounded  in  five  places,  the 
scars  of  which  the  affiant  had  often  seen,  and  was  taken  prisoner  ; 
that  he  was  afterwards  purchased  by  an  Indian  trader  and  taken  to 
Natchez,  from  whence  he  went  to  New  Orleans,  and  the  Havana,  on 
the  island  of  Cuba,  and  then  obtained  a  passage  to  Philadelphia,  and 
returned  to  his  home  ;  that  he  was  long  a  cripple,  so  unable  to  have 
joined  his  regiment  or  performed  military  duty,  probably  for  a  year 
or  two,  and  that  he  said  he  lost  his  commission  and  papers  when  taken 
prisoner. 

C.  An  ex  parte  affidavit  of  David  Stickley,  dated  the  8th  of  August, 
1834.  The  affiant  says  that  he  was  intimately  acquainted  for  about 
forty  years  with  Captain  Isaac  Bowman,  of  said  county,  (Shenan- 
doah, Virginia,)  deceased  ;  that  said  deceased,  during  that  time,  was 
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known  and  reputed  to  have  been  an  officer  in  the  Illinois  regiment  of 
the  war  of  the  reyolution,  and  to  have  been  wounded  and  taken  pris- 
oner by  the  Indians,  and  kept  in  captivity  for  some  time;  that  affiant 
had  often  heard  the  history  of  the  same  from  Captain  Bowman  him- 
self^ who  said  that,  in  ascending  the  Ohio  river,  he  was  attacked  by 
the  Indians,  and  (the  party  with  him)  nearly  all  killed  ;  that  he 
himself  was  wounded  in  several  places,  and  taken  prisoner,  and 
retained  some  time  in  captivity,  when  he  was  purchaseed  by  an  Indian 
trader  and  taken  to  Natchez,  from  whence  he  went  to  New  Orleans 
and  the  island  of  Cuba ;  that  having  obtained  a  passage  for  Phila* 
delphia,  he  returned  to  his  residence,  adjoining  the  affiant's,  where 
the  affiant  believes  said  Bowman  was  bom,  and  where  he  died  about 
the  9th  of  September,  1824.  From  common  report,  and  Captain 
Bowman's  known  character  for  truth,  and  his  frequent  recurrence  to 
the  -said  transactions,  the  affiant  says  he  is  as  fally  convinced  of  the 
reality  of  Bowman's  service  and  captivity  as  he  could  possibly  be  of 
anything  which  he  did  not  see. 

D.  An  ex  parte  affidavit  of  Colonel  Abraham  Bowman,  a  revolu- 
tionary officer,  dated  the  23d  of  June,  1832.  The  affiant  says  that 
his  brother,  Isaac  Bowman,  a  lieutenant  in  the  Illinois  regiment  of 
the  Virginia  State  line  of  the  army  of  the  revolution,  was  taken  pris- 
oner, as  he  has  been  informed  by  his  said  brother,  and  believes,  on  the 
Ohio  river,  about  forty  miles  above  the  mouth,  in  November,  1779, 
being  then,  at  the  time  of  his  capture,  a  lieutenant  of  said  regiment, 
and  having  been  in  service  from  the  spring  of  1777  ;  that  he  was  with 
the  Indians  as  a  prisoner  until  April,  1780,  and  was  then  purchased 
by  a  man  named  Turnbull,  and  went  to  New  Orleans,  thence  to  Cuba, 
and  thence  to  Philadelphia,  which  the  affiant  thinks  was  in  the  fall 
of  1781. 

E.  An  ex  parte  affidavit  of  Colonel  Anthony  Crockett,  of  the  army 
of  the  revolution,  dated  September  4,  1832.  The  affiant  says  that 
Isaac  Bowman  was  a  lieutenant  of  the  Illinois  regiment  in  the  fall 
of  1779,  at  Vincennes  ;  that  the  affiant,  at  that  time,  was  returning 
into  Virginia,  and  knows  not  how  long  Bowman  contined  in  service. 

F.  A  statement  of  George  M.  Bibb,  saying  that  he  was  well  ac- 
quainted with  Anthony  Crockett,  who,  by  reputation  and  the  public 
records,  was  an  officer  in  Colonel  Oeorge  B.  Clark's  regiment,  called 
the  Illinois  regiment ;  that  he  was  a  man  of  integrity,  and  entitled 
to  full  credit;  that  he,  Bibb,  also  knew  Colonel  Bowman,  who  was  a 
man  of  high  character,  and  to  whose  statements  full  credit  is  due. 
And  a  statement  of  James  Guthrie,  saying  that  he  knew  said  Crock- 
ett, and  knows  all  that  the  Hon.  George  M.  Bibb  has  said  of  him;  and 
that  he  knew  Colonel  Bowman  by  character,  which  was  unquestion- 
ably good. 

6.  An  ex  parte  affidavit  of  Archibald  Lovelace,  dated  12th  of  Aprils 
1852.  The  affiant  says  that  he  was  acquainted  with  Daniel  Orear,  of 
Fauquier  county,  Virginia,  who  was  a  soldier  in  the  Illinois  regiment  in 
the  war  of  the  revolution;  that  he  heard  Orear  say,  when  speaking  ol  his 
revolutionary  services,  that  he  was  a  part  of  his  time  under  Lieutenant 
Isaac  Bowman,  of  the  Illinois  regiment,  who  was  a  valuable  officer, 
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and  who,  whilst  serving  as  first  lieutenant  in  said  regiment,  was  taken 
prisoner  on  or  near  the  Ohio  river,  and  kept  as  such  a  considerable 
time;  that  Orear  further  said  that  Lieutenant  Bowman  lived  and  died 
in  Shenandoah  county,  Virginia,  leaving  an  honorable  and  intelligent 
family.  The  affiant  says  that  Orear  made  said  statement,  in  substance, 
more  than  once,  and  that  he  was  a  man  of  strict  integrity,  and  is  now 
dead,  as  the  affiant  is  informed. 

H.  This  paper  contains  a  copy  from  the  auditor's  office  of  Virginia 
of  an  account  against  that  State,  presented  by  Isaac  Bowman  in  June, 
1783,  as  follows: 

**  1779,  May  12.     The  State  of  Virginia,  Dr.  to  Isaac  Bowman. 

*  *  To  my  services  as  horse  master  in  the  Illinois  regiment  until  I  was 
defeated  by  the  Indians,  which  was  17th  day  of  November,  and  then 
until  October  the  11th,  1780,  before  I  got  home,  which  is  sixteen 
months  and  twenty-nine  days." 

There  is  also  from  said  office  the  following  copy  of  a  certificate  a» 
to  the  above  account: 

"  24th  June,  1783.  I  certify  that  Mr.  Isaac  Bowman  was  appointed 
horse  master  in  the  year  1779  in  the  Illinois  department,  but  how 
long  he  continued  I  know  not, 

**G.  R.  CLARK.'' 

The  following,  from  said  office,  is  a  copy  of  the  decision  on  said 
account,  made  by  the  Virginia  commissioners  for  settling  western 
claims : 

'^The  commissioners  are  of  opinion  that  Mr.  Isaac  Bowman  ought 
to  be  allowed  for  his  services  as  horse  master,  from  the  12th  of  May, 
1779,  until  the  17th  of  November,  200  days,  at  |  per  day,  amounting 
to  £63  68.  8d. — equal  to  a  quartermaster's  pay.  They  are  further  of 
opinion  that  he  was  out  of  the  service  of  this  State  at  the  time  he  was 
captured,  and  consequently  has  no  legal  claim  for  the  time  he  remained 
in  captivity,  but  beg  leave  to  refer  it  to  the  consideration  of  the  hon- 
orable the  executive." 

The  said  paper  (H)  also  contains,  from  said  office,  copies  of  two 
receipts  given  to  Isaac  Bowman  at  Fort  Clark  in  June,  1779:  one  by 
one  Montrey  for  $18,  for  taking  up  and  securing  three  horses  belonging 
to  the  State  of  Virginia;  the  other  by  one  Piangraf  for  $12,  for  four 
men  taking  care  of  the  State  horses  six  days. 

I.  Copies  of  other  papers  from  said  office,  to  wit:  a  letter  to  the 
governor  of  Virginia  from  John  Todd,  who  was  lieutenant  of  Illinois 
county,  dated  Richmond,  2d  of  June.  1780.  The  following  is  an  ex- 
tract from  that  letter:  *'Mr.  Isaac  Bowman,  with  seven  or  eight  men 
and  one  family,  set  oflf  from  Kaskaskia  the  15th  of  November  last,  in 
a  bateau,  attended  by  another  bateau  w^ith  twelve  men  and  three  or 
four  families  in  it,  bound  to  the  Falls  of  Ohio.  I  judged  it  safer  to 
send  to  the  Falls  many  articles  belonging  to  the  Commonwealth  by 
Bowman  than  to  bring  them  myself  by  land.  Bowman's  bateau  fell 
into  the  hands  of  the   Chickasaw  Indians,   and  the  other  arrived  in 
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March  or  April  at  the  French  Lick  on  Cumberland,  with  the  account 
that  Bowman  and  all  the  men,  except  one  Riddle,  were  killed  and 
taken.  I  enclose  your  excellency  a  list  of  such  articles  as  belonged  to 
the  State,  as  well  as  I  can  make  them  out  from  my  detached  memoran- 
dums, my  books  and  many  necessary  papers  being  also  lost." 

An  order  for  raising  troops,  headed  *'by  George  Rogers  Clark,  esq., 
colonel  of  the  Illinois  battalion,  commander-in-chief  of  the  Virginia 
forces  in  the  western  department,  *&c.,  &c.,  &c.,"  dated  headquarters, 
Palls  of  Ohio,  30th  of  September,  1779. 

'  *  A  provision  return  of  the  troops  at  Fort  Clark,  under  the  command 
of  Colonel  George  Rogers  Clark,  commencing  the  10th  and  ending  the 
12th  of  May,  both  days  included,  1779,"  signed  *' James  Robertson, 
quartermaster;  G.  R.  Clark." 

*'An  account  of  public  horses  purchased  and  delivered  in  the  west- 
em  and  Illinois  department  under  the  direction  of  William  Shannon, 
quartermaster  general,  &c."  Among  other  entries  in  this  account  is 
the  following :  '  ^  1779,  June  14.  Delivered  to  Captain  Sowman,  horse 
master,  as  per  receipt,  38  horses." 

**FoBT  Patrick  Henry,  Jvly  10^  1779. 

*'Sib:  Please  to  deliver  to  Isaac  Bo%vman  all  the  goods  remaining  of 
the  plunder  taken  at  this  post,  with  an  inventory  of  the  same;  and 
vour  compliance  will  oblige  your  humble  servant, 

**JOS.  BOWMAN. 

**The  Quartermaster." 

**  Inventory  of  sundry  stores  delivered  to  Isaac  Bowman  by  order 
of  the  major  at  Fort  Patrick  Henry,  July  10,  1779."  Here  follows 
various  items,  such  as  blankets,  &c. 

K.  Extracts  from  a  small  book  in  said  office,  on  the  first  page  of 
which  book  is  written  ^^  plunder  store  account;  Mr.  Isaac  Bo>vman, 
quartermaster,  accounts."  Copies  of  accounts  in  said  book  against 
several  persons  are  given,  one  of  which  is  as  follows: 

**Dr.  Isaac.  Cr.  Bowman. 

*'May  21.  To  8  yards  of,"  Ac.  The  aforesaid  auditor  states  that 
the  upper  comers  of  the  greater  part  of  said  book  is  illegible,  but 
when  legible,  it  is  invariably  headed  1779.  He  also  states  *'that  so 
far  as  it  had  been  practicable  to  search  the  mass  of  papers  connected 
with  the  niinois  expedition,  no  evidence  of  a  resignation  by  Isaac 
Bowman  had  been  discovered." 

L.  A  certificate,  as  follows: 

*  *Thi8  is  to  certify  that  there  is  on  file  in  this  office,  in  the  second 
volume  of  Illinois  papers,  an  account  headed  thus :  *An  account  of 
quartermaster's  stores, &c.,  issued  in  the  Illinois  and  its  dependencies, 
commencing  the  1st  day  of  June,  1779,  by  John  Reid,  quartermaster 
of  the  Illinois  regiment,  viz:'  which  is  very  lengthy;  the  first  entry 
therein  dated  June  1,  1779,  and  the  last  on  October  11,  1779,  and 
is  dated  Palls  of  Ohio,  October  31,  1779,  and  signed  John  Reid, 
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quartermaster  Illinois  regiment,  and  verified  by  G.  R.  Clark,  Novem- 
ber 4,  1779. 

Given  under  my  hand,  in  the  office  of  the  auditor  of  public  accounts, 
Bichmond,  Virginia,  this  15th  of  March,  1853. 

RO.  JOHNSTON, 
AndUoT  (^  Pvblic  Accounts. ' ' 

M.  A  letter  from  the  secretary  of  State  of  Virginia,  dated  Rich- 
mond, May  19, 1853.  He  states  that  he  could  not  find  any  record  that 
commissions  did  issue  or  not  to  the  officers  on  the  Illinois  frontier, 
designating  the  names  of  those  officers;  but  that  instructions  were 
given  to  Colonel  Clark  to  take  the  command  of  five  other  companies 
raised  under  the  act  of  assembly,  which,  if  completed,  would  have 
orders  to  join  him,  and  to  the  lieutenant  colonel,  with  blank  commis- 
sions for  the  officers  of  five  companies  to  be  filled  up,  Ac,  and  that 
those  instructions,  as  well  as  those  to  John  Todd,  who  was  appointed 
county  lieutenant  or  commandant  of  the  county  of  Illinois,  are  stated 
on  the  journal  of  the  12th  of  December,  1778,  to  have  been  issued  by 
the  governor. 

N.  Copy  of  the  proceedings  of  the  commissioners  for  adjusting  the 
claims  of  the  officers  and  soldiers  of  the  Illinois  regiment  to  the  lands 
given  them  under  a  resolution  of  the  general  assembly  of  Virginia,  of 
January  2,  1781,  agreeably  to  an  act  of  assembly  of  that  State,  passed 
October  session,  1783. 

The  board  met  at  Louisville  on  the  2d  of  August,  1784,  Colonel 
Clark  being  one  of  the  members  present;  and  on  the  next  day  the 
following  resolution  was  adopted: 

**That  all  officers  and  soldiers  who  marched  and  continued  in  ser- 
vice till  the  reduction  of  the  British  posts  on  the  northwest  side  of  the 
Ohio;  that  all  who  engaged  and  enlisted  in  the  Illinois  regiment 
afterwards,  and  served  during  the  war,  or  three  years,  are  entitled  to 
a  share  of  the  grant  under  the  resolution  and  act  of  assembly;  that  all 
those  soldiers  who  have  enlisted  in  said  regiment  since  the  second  day 
of  January  for  three  years,  or  during  the  war,  are  not  entitled,  as 
there  seems  to  be  no  provision  made  under  the  resolution  for  those 
who  should  thereafter  be  incorporated  in  the  said  regiment;  that  the 
officers  of  the  regiment  are  entitled  to  a  share  of  the  land  in  propor- 
tion to  the  commission  they  respectively  held  on  the  2d  day  of  January, 
1781,  and  not  in  proportion  to  the  commission  they  have  since  held 
in  consequence  of  promotions,  and  that,  therefore,  officers  commis- 
sioned since  that  period  are  not  entitled  at  all;  and  that  those  soldiers 
who  enlisted  to  serve  twelve  months  after  their  arrival  at  Kaskaskias, 
agreeable  to  an  act  of  assembly  of  the  fall  session,  1778,  for  the 
protection  and  defence  of  the  Illinois  county,  who  did  not  re-enlist  in 
the  regiment,  are  not  included  in  said  resolution;  that  those  officers 
who  were  commissioned  under  said  act,  and  resigned  before  the  expi- 
ration of  the  twelve  months,  are  not  entitled;  last,  that  those  who 
continued  during  the  year,  and  then  retired,  not  having  a  command, 
are  entitled.'' 
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The  board  met  on  the  fourth  of  August  The  Hame  members  were 
present  as  on  the  third. 

The  dams  of  many  persons  were  presented,  and  the  most  of  them 
were  allowed.  The  name  ^ 'Isaac  Bowman,  lieutenant/'  is  on  the 
list  of  the  applicants  whose  claims  were  allowed.  By  an  order  of  the 
board,  a  subaltern  officer  was  entitled  to  two  thousand  acres  of  land. 
The  board  met  on  the  8th  April,  1788,  Colonel  Clark  being  one  of 
the  members  present,  when  a  deed  was  executed  to  Isaac  Bowman 
for  his  four  surveys  of  five  hundred  acres  each. 

0.  Extracts  from  a  journal  of  the  Western  Commission,  which  jour* 
nal  is  on  file  in  the  auditor's  office  at  Richmond,  Virginia,  as  follows: 
January  1,  1783.  '"The  papers  of  Major  Joseph  Bowman,  deceased, 
and  Captain  Isaac  Bowman,  were  laid  before  the  board,  which  were 
examined,  and  finding  them  necessary  for  the  settlement  of  other 
accounts,  take  them  with  them  to  the  Falls  of  Ohio. ' '  March  22,  1783. 
''An  account  of  Captain  Isaac  Buddie  was  laid  before  the  board  for 
his  company  and  rations  when  the  Illinois  country  was  taken  by 
Colonel  Clark.  The  money  has  been  drawn  by  Colonel  Montgomery 
at  the  treasury,  and  carried  by  him  to  Easkaskias,  from  whence  he 
sent  it  by  Issuac  Bowman  on  from  thence  to  be  delivered  to  Isaac 
fiuddle;  and  on  the  passage,  Isaac  Bowman  being  taken  by  Indians, 
and  his  papers  destroyed,  yet  saved  the  money,  and  after  he  was  at 
liberty  gave  it  to  Mr.  Pollock;  for  this  reason,  and  as  part  of  it  seems 
to  be  a  private  account,  the  commissioners  could  not  settle  it." 
These  extracts  also  show  an  allowance  by  the  commissioners  on  the 
25th  June,  1783,  of  Mr.  Isaac  Bowman's  account  of  his  services  as 
horse  master  to  the  Illinois  regiment  as  noticed  in  the  aforesaid  paper 
marked  H.  They  also  refer  to  Romney  and  Winchester  pay  rolls, 
noticed  in  the  next  paper. 

P.  Extracts  from  a  book  in  said  auditor' s  office,  endorsed  ^  'Romney  & 
Winchester's  Copy  Pay  Rolls,"  showing  that  Isaac  Bowman  was  an 
eiisigD,  in  1775,  in  Captain  Joseph  Bowman's  company  of  Virginia 
militia. 

The  foregoing  is,  in  substance,  the  evidence  on  which  the  claimants 
rely. 

The  first  question  is,  was  the  testator  a  lieutenant  or  quartermaster 
at  any  time  in  the  Virginia  troops  under  Colonel  Clark  in  the  revolu- 
tionary war? 

It  is  certainly  not  proved  that  he  was  a  quartermaster.  The  mean- 
ing of  the  paper  marked  K  is  too  obscure  to  have  any  weight;  whilst 
the  papers  marked  I  and  L  contain  evidence  against  the  idea  of  his 
being  such  officer.  Indeed,  his  account,  in  paper  marked  H,  against 
the  State,  presented  by  himself  in  1783,  was  for  his  services  as  horse 
master  (not  quartermaster)  in  the  Illinois  regiment;  and  for  part  of 
the  time  charged  he  was  paid  six  shillings  and  four  pence  per  day, 
* 'equal  to  a  quartermaster's  pay."  He  was,  no  doubt,  as  Colonel 
Clark  certifies,  a  horse  master  for  a  while  in  1779  in  the  Illinois  de- 
partment, but  such  an  employment,  and  a  per  diem  payment  for  the 
service,  are  no  evidence  whatever  that  he  was  a  quartermaster. 

It  may  be  considered,  from  the  evidence,  that  the  testator  was  a 
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lieutenant  in  the  troops  under  Colonel  Clark,  in  the  summer  of  1778. 
The  general  assembly  of  Virginia,  on  the  2d  of  January,  1781,  re- 
solved :  *  *  As  Colonel  George  Rogers  Clark  planned  and  executed  the 
secret  expedition  by  which  the  British  posts  were  reduced,  and  was 
promised,  if  the  enterprise  succeeded,  a  liberal  gratuity  in  lands  in 
that  country  for  the  officers  and  soldiers  who  first  marched  thither 
with  him,  that  a  quantity  of  land,  not  exceeding  150, 000  acres,  be 
allowed  and  granted  to  the  said  officers  and  soldiers,  and  the  other 
officers  and  soldiers  that  have  been  since  incorporated  into  the  said 
regiment,  to  belaid  off,''  Ac. — (10 Hen.  Stat.,  565.)  In  1783  a  board 
of  commissioners  was  appointed  to  settle  and  determine  the  claims  to 
land  under  said  resolution. — (11  Hen.  Stat.,  335.)  That  board,  at  its 
session  at  Louisville  in  1784,  recognized  the  testator  as  a  lieutenant, 
and  allowed  him  a  lieutenant's  share  in  said  grant  of  land.  It  seems 
proper,  therefore,  that  we  should  view  him  as  such  officer  for  the  time 
required  to  entitle  him  to  such  share  in  the  grant.  The  same  board, 
at  its  session  in  August,  1784,  stated,  in  accordance  with  said  resolu- 
tion  of  1781,  that  all  officers  and  soldiers  who  marched  and  continued 
in  service  till  the  reduction  of  the  British  posts  aforesaid  were  enti- 
tled to  a  share  of  the  grant.  The  said  allowance  of  the  commission- 
ers, therefore,  goes  no  further  than  to  show  that  the  testator  was  a 
lieutenant  in  said  service  until  the  reduction  of  those  posts.  Nor  is 
there  any  other  evidence,  in  our  opinion,  sufficient  to  show  that  he 
was  such  officer,  at  a  subsequent  period,  in  the  Illinois  regiment. 
The  certificate  of  Douthitt  amounts  to  no  more  than  what  is  shown 
by  the  action  of  said  board  of  commissioners  at  Louisville;  and  the 
ex  parte  affidavits  of  Eerchival,  Stickley,  and  Lovelace  are  only  as  to 
rumors  and  matters  of  hearsay.  The  ex  parte  affidavits  of  Colonels 
Bowman  and  Crockett  of  the  testator's  being  a  lieutenant  in  said 
regiment  in  the  fall  of  1779,  are  insufficient,  when  viewed  in  con- 
nexion with  the  other  evidence  in  the  case,  to  establish  the  fact  to 
which  they  relate.  They  are  only  parol  evidence,  and  are  liable  to 
the  objections  to  which,  in  such  cases,  such  evidence  is  subject. 
They  were  made  more  than  fifty  years  after  the  time  they  allude  to, 
and  do  not  state  in  what  manner  the  affiants'  knowledge  was  obtained. 
The  next  question  is,  whether  the  testator's  being  a  lieutenant  in 
said  troops  when  they  captured  the  western  posts,  shows  him  to  have 
been  a  lieutenant  in  the  Illinois  regiment  referred  to  in  the  aforesaid 
act  of  Congress  of  1832  ?  And  we  think  that  it  does  not.  The  officers 
thus  alluded  to  by  said  act  of  Congress  were  of  the  class  of  those  to 
whom  VirginiaThad  conditionally  promised  half-pay  by  the  aforesaid 
act  of  1779;  but  that  Virginia  act  only  applies  to  officers  of  the 
regular  line  \\rho  were  in  service  when  that  act  passed,  or  were  commis- 
sioned afterwards.  The  troops  which  marched  against  the  western 
posts  were  not  of  the  regular  line.  They  were  militia,  raised  by  the 
mere  order  of  the  governor  of  Virginia,  without  legislative  authority, 
and  for  a  temporary  purpose.  Their  term  of  service  expired  when 
the  posts  were  reduced.  The  times  of  the  reduction  were  as  follows: 
Easkaskias  on  the  4th  of  July,  1778 ;  Cahokia  a  day  or  two  afterwards. 
The  inhabitants  of  St.  Vincent's  took  the  oath  of  allegiance  to  Vir- 
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«finia  about  the  middle  of  July,  1778,  through  the  influence  of  Mr. 
Gibault,  under  the  instructions  of  Colonel  Clark;  and  about  the  middle 
of  August  following  Captain  Helm,  by  order  of  Colonel  Clark,  took 
command  at  that  place.  So  that  said  posts  were  reduced  about  nine 
months  before  the  passage  of  the  Virginia  act  of  1779.  On  the  15th 
of  December,  1778,  Mr.  Hamilton,  a  British  governor  from  Detroit, 
retook  St.  Vincent^  s,  but  Colonel  Clark,  with  one  hundred  and  seventy 
men,  raised  at  or  near  Kaskaskias  without  authority,  (the  term  of  the 
Virginia  militia  having  expired,)  marched  from  Kaskaskias  and  cap- 
tured St.  Vincent's  on  the  24th  of  February,  1779,  which  was  between 
two  and  three  months  before  said  act  of  1779  was  passed. — (Clark's 
Journal,  in  Dillon's  History  of  Indiana,  1  vol.,  132  to  173.)  Indeed, 
the  said  Dlinois  regiment  was  not  in  existence  when  the  western  posts 
were  reduced  as  aforesaid.  It  was  raised  afterwards,  by  an  act  of 
the  Virginia  legislature,  for  the  avowed  purpose  of  protecting  the 
inhabitants  of  the  country  in  which  those  previously  conquered  posts 
were  situated.  This  appears  by  the  following  extract,  under  date  of 
November,  1778,  from  Marshall's  Life  of  Washington:  **  While  the 
frontiers  of  New  York  and  Pennsylvania  were  thus  suffering  the 
calamities  incident  to  savage  warfare,  a  fate  equally  severe  seems  to 
have  been  destined  for  Virginia.  The  western  militia  of  that  State 
had  made  some  successful  incursions  into  the  country  northwest  of  the 
Ohio,  and  had  taken  some  British  posts  on  the  Mississippi.  These, 
by  an  act  of  the  legislature,  were  erected  into  a  county  called  the 
county  of  Illinois,  and  a  regiment  of  infantry,  with  a  troop  of  cavalry, 
to  be  commanded  by  Colonel  George  Rogers  Clark,  #  «  * 
were  ordered  to  be  recruited  for  its  protection.  This  corps  was  di- 
vided into  several  detachments,  the  principal  of  which  remained  with 
Colonel  Clark  at  Kaskaskias." — (3  Marshall's  Life  of  Washington, 
566.)  That  regiment  continued  in  service  until  the  end  of  the  war. 
It  is  plain,  therefore,  that  we  cannot  infer  that  the  testator  was  an 
officer  in  the  Illinois  regiment  referred  to  in  said  act  of  Congress, 
merely  because  he  was  an  officer  in  the  militia  force  that  conquered 
the  western  posts.  That  the  force  that  made  those  conquests  was 
composed  of  militia  is  expressly  stated  in  the  preamble  to  the  Vir- 
ginia act  for  establishing  the  county  of  Illinois. — (9  Hen.  Stat.,  552.) 

The  last  question  is,  even  supposing  the  testator  to  have  been  a 
lieutenant  or  quartermaster  in  said  regiment  when  said  act  of  1779- 
passed,  did  he  serve  till  the  end  of  the  war  or  become  a  super- 
numerary? 

We  think  it  is  quite  certain  that  the  testator  did  not  serve  until 
the  end  of  the  war.  After  his  release  from  captivity,  instead  of  going 
to  his  regiment,  he  went  home  in  October,  1780,  and  there,  so  far  as 
we  are  informed,  he  remained  till  the  war  ended.  If,  after  his  release, 
he  joined  the  regiment  and  continued  in  service  whilst  the  war  con- 
tbued,  the  burden  of  proof  of  those  facts  was  on  the  claimants;  but 
they  have  furnished  no  such  proof.  Besides,  the  testator's  name  not 
being  on  the  list  of  those  entitled  to  half-pay,  as  reported  by  the 
board  of  officers  hereinafter  particularly  noticed,  is  very  strong 
evidence  that  he  did  not  serve  till  the  end  of  the  war. 
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.  With  respect  to  hiB  becoming  a  supernumerary,  the  facts  are  as 
follows:  On  the  fifteenth  of  November,  1779,  he,  with  seven  or  eight 
men  and  one  family,  set  o£f  from  Kaskaskias  in  a  bateau  for  the  Falls 
of  Ohio.  On  the  seventeenth  of  the  same  month  they  were  attacked 
on  the  Ohio  river  by  the  Indians,  when  the  testator  was  severely 
wounded  and  taken  prisoner.  He  was  afterwards  purchased  from  the 
Indians  by  a  trader,  and  got  to  his  home  as  aforesaid.  That  is  the 
last  we  hear  of  him  until  in  June,  1783,  when  he  presented  his  account 
against  the  State  of  Virginia  for  services  as  horse  master  in  the  Illinois 
regiment,  from  the  twelfth  of  May,  1779,  till  his  defeat  by  the  Indians 
on  the  seventeenth  of  November,  and  then  till  the  eleventh  of  October, 
1780,  before  he  got  home.  There  is  nothing  in  those  facts  to  show 
that  the  testator  was  a  supernumerary  officer.  The  Virginia  act  of 
1779,  in  speaking  of  the  officers  entitled  to  half*pay;  says:  *^  And  all 
such  officers  who  have  or  shall  become  supernumerary,  on  the  re- 
duction of  any  of  the  said  battalions,  and  shall  again  enter  into  the 
said  service  if  required  so  to  do,''  &c.  If  the  testator,  therefore, 
became  such  supernumerary  officer,  it  was  because  the  number 
of  privates  in  said  regiment  had  been  so  reduced  as  to  occasion 
a  surplus  of  officers,  and  he  had  been  dismissed  from  active  service 
by  the  proper  authority  a^  such  an  officer.  In  the  Virginia  court  of 
appeals  one  of  the  judges,  in  commenting  on  the  statutory  provision 
now  before  «8,  saye:  "  What  is  a  supemtimerary  ?  He  is  just  as  much 
an  officer  as  any  other;  but  his  battalion  or  corps  has  been  reduced 
or  disbanded,  or  so  arranged  in  some  way  as  to  leave  him  for  the 
present  no  command,  and  the  State,  to  save  the  expense  of  full  pay 
and  subsistence,  discharges  him  from  actual  service." — (Lilly's  case, 
1  Leigh's  Rep.,  529.)  Now,  nothing  can  be  clearer  than  that  the  tes- 
tator was  not  within  this  definition  of  a  supernumerary  officer.  About 
the  time  of  his  release  by  the  Indians  and  his  return  home,  Virginia 
had  great  cause  for  increasing  her  military  force  on  her  western  fron- 
tier, and  was  making  great  exertions  to  do  so.  In  October,  1780, 
(the  month  in  which  the  testator  got  home,)  the  legislature  passed 
the  following  act:  **And  for  defence  of  the  western  frontier  against 
the  invasions  of  the  Indian  or  British  enemy.  Be  it  enacted,  that  the 
governor,  with  advice  of  council,  shall  have  fall  and  ample  power  to 
cause  to  be  recruited  and  fully  completed,  upon  the  best  terms  pos- 
sible, the  regiment  under  Colonel  George  Sogers  Clark's  command, 
and  that  they  be  allowed  the  same  pay  and  rations  with  other  officers 
and  privates  on  continental  establishment,  and  be  ordered  into  service 
whenever  the  governor,  with  advice  of  council,  rfiall  think  proper." 
(10  Hen.  Stat.,  389.)  This  regiment,  therefore,  was  not  then  to  be 
reduced,  but,  on  the  contrary,  it  was  to  be  recruited  and  fully  com- 
pleted upon  the  best  terms  possible.  There  is  no  evidence  that  there 
were  too  many  officers  in  the  regiment,  and  that  the  testator  was  dis- 
missed from  active  service  as  a  supernumerary  officer.  Nor  does  it 
appear  from  any  source,  not  even  from  his  own  narratives  of  the 
afiair  to  Kerchival  or  Stickney,  that  he  at  any  time  after  his  release 
from  captivity  joined  the  regiment  or  offered  to  do  so,  or  even  gave 
notice  of  his  release.     The  suit  must  therefore  fail  for  the   reason. 
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were  there  no  other,  that  it  is  not  proved  that  the  testator  served  to 
the  end  of  the  war  or  became  a  supernumerary. 

The  following  facts  connected  with  the  cause  tend  strongly  to  show 
that  there  is  no  foundation  for  this  claim: 

1.  The  revolutionary  war  ended  in  1783,  and  in  1784  the  half-pay 
for  the  first  year  became  due  for  those  entitled  to  it,  and  the  same 
continued  to  fall  due  at  the  end  of  each  subsequent  year  during  the 
officer's  life.  Now,  the  testator  resided  in  Vii^inia  in  1784,  and  con* 
tinned  to  reside  there  for  more  than  forty  years  afterwards,  yet  he 
doe«  not  appear  to  have  ever  claimed  any  such  payments.  That  he 
was  ready  to  claim  anything  from  the  State  to  which  he  supposed 
himself  entitled  is  evident  from  his  claim,  before  noticed,  for  his  ser- 
vices as  horse  master,  which  he  made  at  Richmond  in  1783. 

2.  If  he  was  entitled  to  half-pay,  he  was  also  entitled,  under  a 
general  law  of  Virginia,  to  bounty  land,  to  wit,  to  2,000  acres; 
which  quantity  was  afterwards  considerably  increased. — (10  Hen. 
Stat.,  160,  375.)  Yet  there  is  no  evidence  that  the  testator  ever 
received  or  applied  for  the  bounty  provided  for  by  those  statutes. 

3.  The  testator's  name  is  not  found  on  any  of  the  muster  or  pay 
rolls  extant  of  the  Illinois  regiment.  The  Commissioner  of  Pensions, 
Mr.  J.  £.  Heath,  in  a  letter  of  the  seventeenth  of  March,  1853, 
says:  *' There  are  on  file  in  this  office  copies  procured  from  Virginia 
of  various  muster  and  pay  rolls,  and  other  records  of  the  service  of 
officers  of  the  Illinois  regiment,  but  nowhere  does  the  name  of  Isaac 
Bowman,  as  lieutenant,  appear.  This  circumstance,  coupled  with 
the  fact  that  quite  as  many  officers  have  received  half-pay  for  service 
in  that  regiment  as  ever  belonged  to  it,  raises  at  least  a  reasonable 
presumption  against  the  present  claim."  Mr.  J.  F.  Ajdams,  an 
examiner  in  the  Pension  Office,  in  a  communication  of  the  ninth  of 
August,  1853,  to  the  Commissioner,  says:  ^* I  have  carefully  read 
over  all  the  rolls  of  the  Illinois  regiment  as  it  was  before  November, 
1779;  Bowman's  name  does  not  occur  on  any  pay  roll  or  muster  roll 
of  thai  period,  when,  U  is  said,  he  toas  a  lieutenant.  I  only  find  it  in 
one  list;  it  is  that  of  the  adjusting  board  of  1784." 

That  list  of  the  adjusting  board  of  1784  is  a  list  of  those  who 
claimed  shares  in  the  special  grant  of  150,000  acres  of  land,  and 
does  not,  as  before  shown,  a£fect  this  case. 

4.  In  November,  1781,  the  Virginia  legislature  passed  an  act  as 
follows:  ^^  And  whereas,  by  the  reduction  of  the  battalions  and  corps 
in  the  State  service,  a  considerable  number  of  officers  have  become 
supernumerary.  Be  it  enacted,  that  a  return  of  all  the  State  officers 
shall  be  made  to  the  next  assembly,  wherein  the  corps,  the  rank  of 
each  officer,  the  date  of  his  commission,  the  number  of  men  at  first 
raised  in  each  corps,  number  of  men  when  reduced,  and  time  when 
reduced,  shaU  be  particularly  specified  by  the  executive;  and  the 
executive  are  hereby  empowered  and  required  to  set  on  foot  proper 
inquiries  to  discriminate  such  officers  as  by  unworthy  conduct,  or  by 
any  means  whatever,  be  thought  unfit  to  be  considered  as  entitled  to 
half-pay." — (10  Hen.  Stat.,  466.)  Afterwards  a  list  of  officers,  aa 
required  by  said  act,  was  made  out  by  a  board  of  officers  who  sat  at 
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Bichmond  in  February,  1782;  which  list  purports  to  contain  the 
names  of  the  officers  of  the  Illinois  regiment  entitled  to  half-pay. 
That  list,  though  not  the  exclusive  test  as  to  the  officers  entitled,  is 
very  high  authority.  It  is  spoken  of  by  a  judge  of  the  Virginia 
court  of  appeals,  as  follows:  **  In  consequence  of  this  law,  [said  act 
of  1781,]  a  board  was  formed  who  reported  to  the  executive  a  list  of 
the  officers  as  entitled  to  half-pay,  and  the  executive  approved  of  it, 
and  sent  it  to  the  auditors  for  their  guide  in  issuing  warrants/' 
{Lilly's  case,  1  Leigh's  Rep.,  534.)  We  have  examined  that  list, 
which  is  now  before  us,  and  find  that  Isaac  Bowman's  name  is  not  on 
it. — (See  list  in  Report  No.  191,  House  of  Rep.,  22d  Congress,  Ist 
session. 

We  here  close  the  examination  of  this  case.  Our  opinion  is,  that 
Isaac  Bowman,  the  testator,  never  had  any  right  against  the  State  of 
Virginia  for  the  half-pay  described  in  the  petition;  and  that  the 
present  claimants,  as  his  executors,  have  not  now  any  right  to  such 
half-pay  against  the  United  States. 


35th  Cokgrbss,  )  HOUSE  OP  REPRESENTATIVES.  (  Rbp.  C.  C. 
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JAMES  H.  McCULLOH— HEIR-AT-LAW  AND  EXECUTOR  OF. 


Jamvakt  18,  1859.— Reported  finm  the  Court  of  CUinui,  and  committed  to  a  Committeo 

of  the  Whole  House,  and  ordered  to  be  printed. 


The  CotTBT  OP  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  md  House  </  Bepreaentativea  of  the  United 

States  in  Congress  ossenMed: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JAMES  H.  McCULLOH,  EXECUTOR  OF  JAMES  H.  McCULLOH 

vs. 
THE  UNITED  STATES. 

1.  The  petition  of  the  claimant,  and  amended  petition,  with  cer- 
tificate of  letters  of  administration  to  the  claimant. 

2.  Certified  copy  of  docket  entries  in  the  district  court  for  the 
difltrict  of  Maryland  of  the  cases  in  which  forfeitures  were  claimed 
and  also  copies  of  the  information  in  the  same  cases,  numbered  from 
1  to  9,  transmitted  to  the  House  of  Representatives. 

3.  Certified  copies  of  releases  by  the  Secretary  of  the  Treasury  of 
goods  whereon  forfeitures  were  claimed,  transmitted  to  the  House  of 
Representatives. 

4.  Statements  No.  1  and  2  received  from  the  Treasury  Department 
transmitted  to  the  House  of  Representatives.  ' 

5.  Claimant's  brief,  supplemental  brief,  and  references  to  documen- 
tary evidence. 

6.  United  States  Solicitor's  brief. 

7.  Opinions  of  Judges  Blackford  and  Loring  adverse  to  the  claim. 

8.  Judge  Scarburgh's  dissenting  opinion. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
f  -,  seal  of  said  Court,  at  Washington,  this  seventeenth  dav  of 
^-^  ^'^    January,  A.  D.  1859.  ^    ' 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


2  JAHES  H.M«CULLOn. 

To  the  honor  (Me  Court  of  Claims: 

The  petition  of  James  H.  McCuUoh,  of  the  city  of  Baltimore,  in  the 
State  of  Maryland,  heir-at-law  and  executor  of  James  H.  McCuUoh, 
late  of  said  city,  deceased,  respectfully  represents  unto  this  honorable 
Court,  that  the  petitioner's  testator  was,  during  the  year  1808,  and 
from  thence  up  to  the  time  of  his  death  in  1836,  collector  of  the  customs 
for  the  district  and  'port  of  Baltimore,  aforesaid,  and  as  such  was 
entitled  to  all  the  privileges,  incidents,  and  emoluments  appertaining' 
to  said  office. 

That  under  the  provisions  of  the  91st  section  of  an  act  of  Congress 
entitled  **-4wad  to  regvlate  the  duties  on  imports  and  tonnjoge^^^  passed 
2d  March,  1799,  (Stats,  at  Large,  L.  and  B.,  vol.  1,  p.  697,)  the  said 
James  H.  McCulloh,  collector  as  aforesaid,  was,  with  the  surveyor 
and  naval  officer  of  said  port,  entitled,  in  equal  proportions,  to  one 
moiety  of  certain  fines,  penalties,  and  forfeitures  which  were,  during* 
his  term  of  office,  incurred  at  said  port. 

That  on  or  about  the  third  day  of  October,  eighteen  hundred  and 
twelve,  the  said  James  H.  McCulloh,  acting  in  his  capacity  of  collector 
as  aforesaid,  at  the  said  port  of  Baltimore  seized  to  the  use  of  the 
United  States,  as  forfeited,  nine  hundred  and  sixiy-five  packages  of 
merchandise,  then  laden  on  board  a  certain  ship  or  vessel  called  the 
**  Concordia, '^  of  Marblehead,  whereof  one  Atkins  Adams  was  then 
master,  for  the  violation  of  the  4th  section  of  the  act  of  Congress 
passed  the  1st  March,  1809,  entitled  **-4»  axit  to  interdict  the  commer- 
cial intercourse  between  the  United  States  and  Great  Britain  and  France 
and  their  dependencies^  and  for  other  pv/rposeSy^^  (Stats,  at  Large,  L. 
and  B.,  vol.  2,  p.  529,)  as  re-enacted  and  continued  in  force  by  the  3d 
section  of  the  act  of  the  2d  March,  1811,  entitled  ^^An  act  supplement 
tary  to  the  act  entitled  ^An  act  concerning  the  commercial  intercourse 
between  the  United  States  and  Great  Britain  and  Francei  and  their 
dependencies^  and  for  other  purposes.'  ^^ — (Stat,  at  Large,  vol.  2,  p. 
651.) 

Your  petitioner  further  shows,  that  by  the  18th  section  of  the  above 
mentioned  act  of  the  1st  of  March,  1809,  as  re-enacted  and  continued 
in  force  by  the  3d  section  of  the  said  act  of  2d  March,  1811,  the 
forfeitures  "vvhich  were  incurred  under  the  said  act  of  March  1,  1811, 
were  collectable  and  distributable  in  the  manner  provided  by  the  said 
act  of  the  2d  March,  1799,  and  might  be  mitigated  or  remitted  under 
the  act  of  the  3d  March,  1797,  entitled  ^' An  act  to  provide  for  miti- 
gating or  remitting  the  forfeitures^  penalties,  and  disabilities  accru- 
ing in  certain  causes  therein  mentioned.' ' — (Stat,  at  Large,  vol.  1,  p. 
506.) 

That  on  or  about  the  7th  day  of  October,  1812,  information  was 
filed  against  said  merchandise  in  the  district  court  of  the  United 
States  for  the  district  of  Maryland,  and  the  necessary  proceedings 
taken  to  enforce  the  said  forfeiture.  That  the  claimants  of  said  mer- 
chandise appeared  and  filed  their  answ^ers  and  prayed  that  said  mer- 
chandise should  be  delivered  to  them ;  whereupon  the  said  court 
caused  the  said  merchandise  to  be  appraised,  and  the  same  delivered 
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to  the  respective  claimants,  who  executed  their  bonds,  with  security  to 
the  satisfaction  of  the  court,  for  the  appraised  value  of  said  merchan- 
dise, they  having  previously  secured  the  payment  of  the  duties  on  said 
merchandise  in  like  manner  as  if  the  same  had  been  legally  entered. 

That  the  duty  bonds  so  delivered  by  the  said  claimants  of  said 
merchandise,  with  the  sum  of  $127  14,  which  was  paid  in  cash, 
amounted  to  the  sum  of  eighiy'three  thousand  six  hundred  and  ttveniy- 
six  doUars  and  ninety-five  cents,  being  the  amount  of  duties  which 
would  have  accrued  upon  said  merchandise  if  the  same  had  been 
lawfully  imported. 

That  subsequent  to  the  institution  of  said  proceedings  against  the 
said  merchandise,  the  owners,  or  persons  interested  therein,  petitioned 
the  judge  of  the  United  States  district  court  for  the  district  of  Mary- 
land, praying  that  the  said  forfeitures  incurred  by  them  as  aforesaid 
might  be  mitigated  or  remitted.  And  the  said  judge  having  caused 
the  said  petitions,  with  certain  statements  of  facts,  to  be  transmitted 
to  the  Hon.  Secretary  of  the  Treasury  of  the  United  States,  in  accord- 
ance with  the  1st  section  of  the  said  act  of  the  3d  of  March,  1797,  the 
said  Secretary  of  the  Treasury  did,  by  sundry  acts  of  remission,  in 
accordance  with  the  act  of  Congress  of  the  2d  of  January,  1813,  en- 
titled ^^An  act  directing  the  Secretary  (f  the  Treasury  to  remit  fines, 
penalties,  and  foirfeitures  in  certain  cases,^^  (Stat,  at  Large,  L.  and  B., 
vol*  2,  p.  789,)  remit  to  the  said  petitioners  all  the  fines,  penalties, 
and  forfeitures  which  they  had  incurred  as  aforesaid,  upon  the  costs 
and  charges  that  had  arisen  or  might  thereafter  arise  being  paid,  and 
on  payment  of  the  duties  which  would  have  been  payable  by  law  on 
the  said  goods  and  merchandise  if  legally  imported,  and  did  also  direct 
the  prosecutions  which  had  been  instituted  to  cease  and  be  discon- 
tinued on  the  payment  of  the  costs,  charges,  and  duties  as  aforesaid. 

Tour  petitioner  further  shows,  that  the  said  acts  of  remission  were 
granted  by  the  Secretary  of  the  Treasury  before  the  said  merchandise 
was  decreed  or  adjudged  by  the  said  court  to  be  forfeited,  and  that  in 
consequence  of  said  acts  of  remission  no  such  decree  or  judgn^ent 
wafi  ever  made  against  the  said  merchandise  by  the  said  court.  That 
in  accordance  with  said  acts  of  remission  the  said  petitioners  paid  the 
costs  and  charges  attending  the  proceedings  which  had  been  instituted, 
and  also  paid  and  discharged  the  bonds  which  had<  been  given  as  for 
the  duties  on  said  merchandise.  That  the  amount  paid  as  for  duties 
upon  the  said  merchandise,  in  accordance  with  the  conditions  upon 
which  said  remissions  were  made,  was  the  sum  of  eighty -three  thousand 
six  hundred  and  tuxnty-six  dollars  and  ninety-five  cents,  ($83,626  95.) 

That  the  said  sum  of  money  so  paid  was,  by  the  said  James  H. 
McCuUoh,  collector  as  aforesaid,  in  accordance  with  the  then  settled 
practice  of  the  Treasury  Department,  accounted  for  and  wholly  paid 
into  the  treasury  of  the  United  States,  in  the  same  manner  as  lawful 
duties  were  accounted  for  and  paid. 

That  James  H.  MeCulloh,  collector  as  aforesaid,  departed  this  life 
on  or  about  the  tenth  day  of  November,  1836,  and  that  your  petitioner 
soon  afterwards  qualified  as  his  eiecutor.  And,  in  view  of  the  facts 
herein  set  forth,  your  petitioner  claims  that  under  the  provisions  of 
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the  said  91st  section  of  the  act  of  March  2,  1799,  the  said  James  H. 
McColloh,  collector  as  aforesaid,  was  in  his  lifetime  j^stly  and  lawfully 
entitled,  and  your  petitioner,  his  executor,  is  now  entitled  to  one-sixth 
of  the  said  sum  of  eighty-three  thousand  six  hundred  and  twenty-six 
dollars  and  ninety-five  cents,  so  received  by  the  United  States  as 
aforesaid,  which  said  one-sixth  amounts  to  the  sum  of  thirteen  thousand 
nine  htmdred  and  thirty-seven  doUara  and  sixty-Jive  oents^  ($13,937  65.) 

Nevertheless,  the  United  States  did  not,  in  the  lifetime  of  the  said 
James  H.  McCuUoh,  collector  as  aforesaid,  pay  to  him  the  said  sum 
of  thirteen  thousand  nine  hundred  and  thirty-seven  dollars  and  sixty- 
five  cents,  or  any  part  thereof,  nor  to  your  petitioner  since  his  death ; 
but  continue  to  hold  the  same  contrary  to  the  rights  of  your  petitioner, 
who  avers  that,  so  far  as  he  is  informed  or  believes,  no  action  upon 
the  said  claim  has  ever  been  had  in  Congress,  or  by  any  of  the  de- 
partments of  the  government. 

Your  petitioner  is  solely  interested  in  said  claim,  as  executor  and 
as  sole  devisee  of  the  said  James  H.  McGulloh,  deceased. 

J.  H.  McCULLOH. 
Executor  of  James  H.  McGvRoh. 

Bbent  k  KiNZEB,  AU(yrReys. 


To  the  honor aUe  Court  of  Claims: 

The  amended  petition  of  James  H.  McCuUoh,  of  the  city  of  Balti- 
more, in  the  State  of  Maryland,  heir-at-law  and  executor  of  James 
H.  McCulloh,  late  of  said  city,  deceased,  respectfully  represents : 

That  your  petitioner's  testator  was,  during  the  year  1808,  and  from 
thence  up  to  the  time  of  his  death  in  1836,  collector  of  the  customs 
for  the  district  and  port  of  Baltimore  aforesaid,  and  as  such  was  en- 
titled to  all  the  privileges,  incidents,  and  emoluments  appertaining  to 
said  office. 

That  under  the  provisions  of  the  ninety-first  section  of  an  act  of 
Congress  entitled  ^^  An  act  to  reguldte  the  duties  on  imparts  and  ton- 
naae,^^  passed  March  2,  1799,  (Stats,  at  Large,  L.  and  B.,  vol.  1,  p. 
697,)  the  said  James  H.  McCulloh,  collector  as  aforesaid,  was,  with 
the  surveyor  and  naval  officer  of  said  port,  entitled,  in  equal  proper* 
tions,  to  one  moiety  of  certain  fines,  penalties,  and  forfeitures  which 
were,  durij:ig  his  term  of  office,  incurred  at  said  port. 

That  between  the  1st  day  of  August  and  the  31st  day  of  December, 
1812,  the  said  James  H.  McCulloh,  acting  in  his  capacity  as  collector 
as  aforesaid,  seized  to  the  use  of  the  United  States,  as  forfeited,  a 
large  quantity  of  merchandise,  laden  on  board  of,  and  which  had  been 
imported  into  the  port  of  Baltimore  in  the  following  named  ships  and 
vessels,  viz :  ship  Marcellus,  W.  Ward  master,  entered  18th  of  Sep- 
tember, 1812;  brig  Penobscot,  J.  Perkins  master,  entered  18th  of 
September,  1812;  ship  Nancy,.  J.  Chote  master,  entered  9th  of  Octo- 
ber, 1812;  ship  Concordia,  A.  Adams  master,  entered  7th  of  October, 
1812;  ship  Minerva,  J.  Gross  master,  entered  18th  of  September,  1812; 
brig  Female,  C.  Childs  master,  entered  23d  of  October,  1812;  ship 
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Frederick,  6.  King  master,  entered  24th  of  October,  1812;  ship  Mer- 
rimac,  C.  Cook  master,  entered  4th  November,  1812;  and  brig  Ann,  J« 
Page  master,  entered  4th  November,  1812.  That  the  said  seizures 
were  made  of  said  merchandise  for  the  violation  of  the  fourth  section 
of  the  act  of  Congress  passed  Ist  March,  1809,  entitled  ''An  act  tn 
interdict  the  commercial  intercourse  between  the  United  States  and  Great 
Britain  and  France  and  their  dependencies^  and  for  other  par  poses  ^^^ 
(2  Stats,  at  Large,  L.  and  B.,  p.  529,)  as  re-enacted  and  continued  in 
force  by  the  third  section  of  the  act  of  2d  March,  1811,  entitled  ''An 
act  supplementary  to  the  act  entiUed  ^An  act  concerning  the  commercial 
intercourse  between  the  United  States  and  Cheat  Britain  and  France 
and  their  dependencies^  and  for  other  purposes.^  " — 2  Stats,  at  Large, 
p.  651.) 

Tour  petitioner  further  shows,  that  by  the  eighteenth  section  of  the 
above  mentioned  act  of  the  1st  March,  1809,  as  re-enacted  and  con- 
tinned  in  force  by  the  third  section  of  the  said  act  of  the  2d  March, 
1811,  the  forfeitures  which  were  incurred  under  the  said  act  of  the  2d 
March,  1811,  were  collectable  and  distributable  in  the  manner  pro- 
vided by  the  act  of  the  2d  March,  1799,  above  mentioned,  and  might 
be  remitted  or  mitigated  under  the  act  of  the  3d  March,  1797,  entitled 
"An  act  to  provide  for  the  mitigating  or  remitting  the  forfeitures^  penal' 
ties  J  and  disabilities  accruing  in  certain  cases  therein  mentioned  J^ — 
(1  Statutes  at  Large,  p.  506.) 

That  informations  were  filed  against  the  said  merchandise  in  the 
district  court  of  the  United  States  for  the  district  of  Maryland,  and 
the  necessary  proceedings  taken  to  enforce  the  said  forfeitures. 

That  the  claimants  of  said  merchandise  appeared  and  filed  their 
answers,  and  prayed  that  said  merchandise  should  be  delivered  to 
them;  whereupon  the  said  court  caused  the  said  merchandise  to  be 
appraised,  and  the  same  delivered  to  the  respective  claimants,  who 
executed  their  bonds,  with  security  to  the  satisfaction  of  the  court, 
for  the  appraised  value  of  said  merchandise,  they  having  previously 
executed  their  duty  bonds  at  the  custom-house  at  Baltimore  in  the 
same  manner  as  if  the  said  merchandise  had  been  lawfully  imported. 
That  the  duty  bonds  so  delivered  by  the  said  claimants,  and  the  cash 
paid  as  for  duties,  amounted  to  a  large  sum  of  money,  to  wit:  the  sum 
of  four  hundred  and  eighty-six  thousand  six  hundred  and  forty-nine 
dollars  and  eighty  cents,  being  the  amount  of  duties  which  would  have 
accrued  and  been  payable  on  said  merchandise  if  the  same  had  been 
lawfully  imported. 

That  subsequent  to  the  institution  of  said  proceedings  against  the 
said  merchandise,  the  owners,  or  persons  interested  therein,  petitioned 
the  judge  of  the  said  United  States  district  court,  praying  that  the 
forfeitures  incurred  by  them  as  aforesaid  might  be  mitigated  or  re- 
mitted. And  the  said  judge  having  caused  the  said  petitions,  with 
certain  statements  of  facts,  to  be  transmitted  to  the  honorable  Secre- 
tary of  the  Treasury  of  the  United  States,  in  accordance  with  the  first 
section  of  the  said  act  of  the  3d  March,  1797,  the  said  Secretary  of  the 
Treasury  did,  by  sundry  acts  of  remission,  and  in  accordance  with  the 
act  of  Congress  of  the  2d  January,  1813,  entitled  "An  act  directing 
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the  Secretary  (^  the  Treojsury  to  remit  Jinea^  penalties,  and  forfeiturea  in 
certain  cases,^^  (2  Statutes  at  Large,  p.  789,)  remit  to  said  petitioners 
all  the  fines,  penalties,  and  forfeitures  which  they  had  incurred  as 
aforesaid  upon  the  costs  and  charges  that  had  arisen,  or  might  there- 
after arise,  being  paid,  and  in  payment  of  the  dtttiea  which  would  have 
been  payable  by  law  on  said  goods  and  merchandise  if  legally  imported, 
and  did  also  direct  the  prosecutions  which  had  been  instituted  to  cease 
and  be  discontinued  on  the  payment  of  the  costs,  charges,  and  duties 
as  aforesaid.  Your  petitioner  further  shows,  that  the  said  acts  of  re- 
mission were  granted  by  the  Secretary  of  the  Treasury  before  the  said 
merchandise  was  decreed  or  adjudged  by  the  said  court  to  be  forfeited, 
and  that,  in  accordance  with  said  acts  of  remission,  the  said  petitioners 
paid  the  costs  and  charges  attending  the  proceedings  which  had  been 
instituted,  and  also  paid  and  discharged  the  bonds  which  had  been 
given  as  for  the  duties  on  said  merchandise.  That  the  amount  so  paid 
as  for  duties  on  the  said  merchandise,  in  accordance  with  the  reserva- 
tion in  said  acts  of  remission,  was  the  sum  of  four  hundred  and  eighty- 
six  thousand  six  hundred  and  forty-nine  dollars  and  eighty  cents. 

That  the  money  so  paid  was,  by  the  said  James  H.  McCuUoh,  col- 
lector as  aforesaid,  in  accordance  with  the  then  settled  practice  of  the 
Treasury  Department,  accounted  for  and  wholly  paid  into  the  treasury 
of  the  United  States  in  the  same  manner  as  la^vful  duties  were 
accounted  for  and  paid.  That  James  H.  McCulloh,  collector  as  afore- 
said, departed  this  life  on  or  about  the  10th  day  of  November,  1836, 
and  that  your  petitioner  soon  afterwards  qualified  as  his  executor. 

In  view  of  the  facts  herein  set  forth,  your  petitioner  claims  that, 
under  the  provisions  of  the  ninety -first  section  of  the  said  act  of  the 
2d  March,  1799,  the  said  James  H.  McCulloh,  collector  as  aforesaid, 
was,  in  his  lifetime,  justly  and  lawfully  entitled,  and  your  petitioner, 
his  executor,  is  now  entitled  to  one-sixth  of  the  said  sum  of  money 
so  accounted  for  and  received  by  the  United  States,  as  for  duties  on 
the  said  forfeited  merchandise,  which  one -sixth  amounts  to  a  large 
sum  of  money,  to  wit,  the  sum  of  eighty-one  thousand  one  hundred 
ahd  eight  dollars  and  thirty  cents. 

Nevertheless,  the  United  States  did  not,  in  the  lifetime  of  the  said 
James  H.  McCulloh,  collector  as  aforesaid,  pay  to  him  the  said  sum  of 
eighty -one  thousand  one  hundred  and  eight  dollars  and  thirty  cents, 
or  any  part  thereof,  nor  to  jour  petitioner  since  his  death,  but  con- 
tinues to  hold  the  same  contrary  to  the  rights  of  your  petitioner,  who 
avers  that,  so  far  as  he  is  informed  or  believes,  no  action  upon  the 
said  claim  has  ever  been  had  in  Congress,  or  by  any  departments  of 
the  government. 

Your  petitioner  is  solely  interested  in  said  claim,  as  executor  and 
as  sole  devisee  of  his  father,  James  H.  McCulloh,  deceased. 

BRENT  &  KINZER, 
Att(yrney8  for  Petitioner. 


JAMES  H.  ITCULLOH. 


State  of  Mabtland,  )  .      .. 
CUy  cf  BaUimore,     ]^^' 


James  H.  McCoUoh  this  day  personally  appeared  before  the  under- 
signed, a  jostice  of  the  peace  for  the  city  and  State  aforesaid,  and 
made  oath,  in  due  form  of  law,  that  the  facts  set  forth  in  the  foregoing 
petition  signed  by  him  are  true,  so  far  as  they  rest  in  his  own  know- 
ledge; and  so  far  as  they  rest  on  the  information  of  others  he  believes 
them  to  be  true. 

Given  under  my  hand  this day  of  June,  A.  D.  1857. 


The  State  op  Maryland,  ) 
BaUimare  City,  J  ^' 

The  subscriber,  register  of  wills  for  Baltimore  city,  doth  hereby 
certify  that  it  appears  by  the  records  in  his  office  that  letters  of 
administration  of  all  the  goods,  chattels,  and  credits,  of  James  H. 
McCulloh,  deceased,  were  on  the  twenty-sixth  day  of  November,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-six, 
granted  and  committed  unto  James  H.  McCulloh,  the  executor  by 
the  last  will  and  testament  of  the  said  deceased  appointed. 

In.  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
J.  -,  seal  of  my  office,  this  26th  day  of  October,  in  the  year  of 
^         -*     our  Lord  eighteen  hundred  and  fifty-seven. 

N.  HICKMAN, 
Register  of  WiUs  for  BaUimore  City, 


The  UinTEi)  States  op  America,  X^^^*. 
District  (/  Maryland,  ) 

IN  THE   district   COURT. 

The  United  States  vs.  1,720  packages  of  merchandise  and  72  tons 
of  coal. 

Information  filed  September  18,  1812;  proclamation,  &c.,  issued 
to  December;  bond  to  respond;  costs  filed;  warrant  of  appraisement 
ii90ued;  appraisers  sworn;  claims  filed;  valuation  bonds  filed,  and 
property  restored  to  the  claimants,  and  continued. 

Released  by  the  Secretary  of  the  Treasury. 

The  United  States  vs.  303  packages  of  merchandise,  10  tons  of  coal, 
and  51  tons  of  salt. 

Liformation  filed  September  18,  1812;  proclamation,  &c.,  issued  to 
December;  bond  to  respond;  costs  filed;  warrant  of  appraisement 
issued;  appraisers  sworn;  claims  filed;  valuation  bonds  filed,  and 
property  restored  to  the  claimants,  and  continued. 

Released  by  the  Secretary  of  the  Treasury. 
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The  United  States  vs.  1,719  packages  of  merchandise. 

Information  filed  September  18,  1812;  proclamation,  &c^  issned  to 
December;  bond  to  respond;  costs  filed;  warrant  of  appraisement 
issued;  appraisers  sworn;  claims  filed;  valnation  bond  filed,  and 
property  restored  to  the  claimants,  and  continned. 

Released  by  the  Secretary  of  the  Treasury. 

The  United  States  r«.  6,343  bundles,  £c.,  of  merchandise  and  a 
quantity  of  coaL 

Information  filed  October  28,  1812;  proclamation,  Ac,  issned  to 
December;  bond  to  respond;  costs  filed;  warrant  of  appraisement 
issued;  appraisers  sworn;  valuation  filed;  claims  filed;  valuation  bond 
filed ;  property  restored  to  the  claimants,  and  continued. 

Released  by  the  Secretary  of  the  Treasury. 

The  United  States  vs,  1,704  bundles,  Ac,  of  merchandise. 

Information  filed  October  28,  1812;  proclamation,  Jkc,  issued  to 
December;  bond  to  respond;  costs  filed;  warrant  of  appraisement 
issued;  appraisers  sworn:  valuation  filed;  claim  filed;  valuation  bond 
filed,  and  property  restored  to  the  claimants,  and  continued. 

Released  by  the  Secretary  of  the  Treasury. 

The  United  States  vs,  393  packages  of  merchandise,  169  tons  of 
salt,  and  40  tons  of  coal. 

Information  filed  October  20,  1812;  proclamation,  Ac,  issued  to 
December;  bond  to  respond;  costs  filed;  warrant  of  appraisement 
issued;  appraisers  sworn;  valuation  filed;  claim  filed;  valuation  bond 
filed,  and  property  restored  to  the  claimants,  and  continued. 

Released  by  the  Secretary  of  the  Treasury. 

The  United  States  w.  3, 020  bundles,  rolls,  and  packages  of  mer- 
chandise. 

Information  filed  October  20,  1812;  proclamation,  Ac,  issued  to 
December;  bond  to  respond;  costs  filed;  warrant  of  appraisement 
issued;  appraisers  sworn;  valuation  filed;  claim  filed;  valuation  bond 
filed,  and  property  restored  to  the  claimants,  and  continued. 

Released  by  the  Secretary  of  the  Treasury. 

The  United  States  vs.  965  packages  of  merchandise. 

Information  filed  October  6,  1812;  proclamation,  <&c,  issued  to 
December;  bond  to  respond;  costs  filed;  warrant  of  appraisement 
issued;  appraisers  sworn;  valuation  filed;  claim  filed;  valuation  bond 
filed,  and  property  restored  to  the  claimants,  and  continued. 

Released  by  the  Secretary  of  the  Treasury. 

The  United  States  vs.  149  tons  of  salt,  40  tons  of  coal,  and  298 
crates  of  earthenware. 

Information  filed  October  8,  1812;  proclamation,  Ac,  issued  to 
December;  bond  to  respond;  costs  filed;  warrant  of  appraisement 
issued;  appraisers  sworn;  valuation  filed;  claim  filed;  valuation  bond 
filed,  and  property  restored  to  the  claimant,  and  continued. 

Released  by  the  Secretary  of  the  Treasury. 


JiHEB  H.  MKOJIXOH. 


The  Unitbd  States  of  AiraRiCA,  l  ^  ^* . 
District  of  Maryland^  j 


I,  Thomas  Spicer,  clerk  of  the  district  conrt  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
are  true  copies  of  the  docket  entries  in  the  above  cases;  and  I  do 
further  certify  that  by  the  said  entries  it  does  not  appear  that  any 
decrees  were  entered  therein. 
In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  the  said  district  court,  this  fourteenth  day  of  October, 
[L.  8.]   in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven. 

THOMAS  SPICER, 
Clerk  cf  the  District  Court. 


The  United  States  \ 

vs.  >  Information. 

1,720  packages  of  merchandise  and  72  tons  of  coal.  J 

In  the  distrid  court  of  the  United  States  of  America  in  and  for  the 

Maryland  district, 

Maryland  District,  to  wit  : 

Be  it  remembered,  that  on  this  eighteenth  day  of  September,  in  the 
year  eighteen  .hundred  and  twelve,  into  the  district  court  aforesaid 
comes  Elias  Olenn,  attorney  of  the  United  States  for  the  same  dis* 
trict,  who,  for  the  said  United  States,  gives  the  court  here  to  under* 
stand  and  be  informed  that  James  H.  McGuUoh,  esq.,  collector  of  the 
customs  for  the  district  of  Baltimore,  on  the  thirteenth  day  of  Sep*  . 
tember,  in  the  year  aforesaid,  at  the  port  of  Baltimore,  in  the  Mary- 
land district  aforesaid,  did,  on  waters  navigable  from  the  seas  by  ves- 
sels of  ten-  or  more  tons  burden,  seize  to  the  use  of  the  said  United 
States,  as  forfeited,  seventeen  hundred  and  twenty  packages  of  mer- 
chandise and  seventy-two  tons  of  coal,  the  property  of  some  person 
or  persons  to  the  said  attorney  unknown,  for  that  the  said  seventeen 
huBdred  and  twenty  packages  of  merchandise  and  seventy-two  tons 
of  coal  being  of  the  growth,  produce,  or  manufacture  of  Great  Britain, 
were  imported  into  the  said  United  States,  to  wit:  into  the  port  of 
Baltimore,  in  the  Maryland  district,  after  the  first  day  of  January,  in 
the  year  eighteen  hundred  and  twelve,  and  before  the  exhibition  of 
this  information,  from  Liverpool,  a  port  of  Great  Britain,  on  boarc^ 
the  ship  Marcellus,  William  Ward  master,  contrary  to  the  form  [of 
the  statutes  of  the  said  United  States  in  such  case  made  and  pro- 
vided. And  the  said  attorney  doth  aver  that  the  said  ship  Marcellus 
had  not  cleared  out  for  the  Cape  of  Good  Hope,  or  for  any  port  be- 
yond the  same,  prior  to  the  tenth  day  of  November,  in  the  year 
eighteen  hundred  and  ten,  and  that  the  said  ship  Marcellus  did  not 
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depart  from  the  said  port  of  Liverpool  prior  to  the  second  day  of 
February,  eighteen  hundred  and  eleven,  by  reason  whereof,  and  also 
by  force  of  the  statutes  of  the  said  United  States,  the  said  seventeen 
hundred  and  twenty  packages  of  British  merchandise  and  the  said 
seventy-two  tons  of  coal,  the  produce  of  Great  Britain,  have  become 
forfeited  to  the  said  United  States;  whereupon  the  said  attorney, 
prosecuting  as  aforesaid,  prays  the  advice  and  consideration  of  the 
court  here  in  the  premises,  and  that  due  process  may  issue,  and  that 
the  said  seventeen  hundred  and  twenty  packages  of  merchandise  and 
the  said  seventy-two  tons  of  coal  may  be  condemned  as  forfeited 
according  to  law. 

ELIAS  GLENN, 
Attorney  (f  the  United  States  for  the  Maryland  Districts 


Claim. 


The  United  States 

1, 720  packages  of  merchandise  and  72  tons 
of  coal,  imported  in  the  ship  Marcellus. 

Lewis  Krumbheiner,  Lewin  Wethered,  Henry  Shroeder  &  Co.^ 
Timothy  Wiggin,  William  H.  Scott,  Poultney  &  Thomas,  Eichel- 
berger  &  Clemm,  Thomas  &  Isaac  Edmondson,  Philip  E.  Thomas  & 
George,  Comegys,  Falconer  &  Co.,  Mark  U.  Pringle,  William  Baker  & 
Sons,  Kimmel  &  Albert,  McCulloch  &  Poor,  Blair  &  Dall,  Thomas  Per- 
kins, Crosdale  &  Gibson,  Peter  DiflFenderffer,  George  Frederick  & 
Jacob  Lindenberger,  Schultze  &  Proebsting,  Robert  Miller,  Frederick 
Jordan,  Richard  Norris,  George  Grundy  &  Sons,  George  Hoffman, 
William  Booth,  Campbell  &  Ritchie,  William  &  Joseph  Wilkins, 
Fridge  &  Morris,  William  Baker  &  Sons,  Luke  Tieman  &  Co.,  Charles 
Waring  &  Co.,  Ezra  Hounsfield,  John  Robertson,  Lewin  Wethered, 
James  Pauley,  Joseph  Todhunter,  Elisha  Brown,  Prentis  &  Carter, 
John  Heathcote,  Alexander  Brown  &  Sons,  appear  in  court,  by  John 
Purviance,  their  attorney,  and  claim  the  said  seventeen  hundred  and 
twenty  packages  of  merchandise  as  the  property  of  the  said  several 
persons  and  houses  of  trade  above  mentioned,  in  the  manner  and 
according  to  the  numbers  respectively  particularized  and  contained 
in  the  copy  of  the  manifest  of  the  said  cargo  herewith  filed,  and 
which  they  pray  may  be  considered  as  part  of  this  their  claim;  and 
they  deny  that  the  said  packages  of  goods  are  justly  forfeited  to  the 
United  States  for  the  causes  set  forth  in  the  information  filed  in  this 
honorable  court,  on  behalf  of  the  United  States,  by  Elias  Glenn,  esq., 
their  attorney ;  wherefore  they  pray  the  restoration  of  the  said 
packages  of  merchandise  to  the  said  claimants,  respectively,  according 
to  the  manifest  before  exhibited,  and  that  they  may  be  dismissed 
this  court  with  costs,  to  be  adjudged  to  them  for  this  illegal  seizure. 

J.  PURVIANCE, 

Proctor  for  daimarUe. 
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Thb  Ukited  States  op  Ambbica,  }  #      v 
District  of  Maryland,  ^towtt: 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  afore- 
going is  a  true  copy  of  the  information  and  claim  on  file  among  the 
record  and  proceedings  of  the  district  court  aforesaid. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
fL.  s  1  ^^  ^^^  ^^^  district  court,  this  sixth  day  of  October,  in  the 
*•       '■*   year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Clerk  of  the  District  Court. 


Thb  Unfted  States 

vs. 

303  packages  of  merchandise,  10  tons 

of  coal,  and  51  tons  of  salt. 


-  Information. 


In  the  district  court  cf  the  United  States  of  America  in  and  for  the  Mary- 

land  district,  to  wit : 

Mabtla^d  District,  to  tvit  : 

Be  it  remembered,  that  on  this  eighteenth  day  of  September,  in 
the  year  eighteen  hundred  and  twelve,  into  the  district  court  afore- 
said comes  Elias  Glenn,  attorney  of  the  United  States  for  the  same 
district,  who,  for  the  said  United  States,  gives  the  court  here  to 
understand  and  be  informed  that  James  H.  McGuUoh,  esquire,  col- 
lector of  the  customs  for  the  district  of  Baltimore,  on  the  thirteenth 
day  of  September,  in  the  year  aforesaid,  at  the  port  of  Baltimore,  in 
the  Maryland  district  aforesaid,  did,  on  waters  navigable  from  the  sea 
by  vessels  of  ten  or  more  tons  burden,  seize  to  the  use  of  the  United 
States,  as  forfeited,  three  hundred  and  three  packages  of  merchan- 
dise, ten  tons  of  coal,  and  fifty-one  tons  of  salt,  the  property  of  some 
person  or  persons  to  the  said  attorney  unkno^vn,  for  that  the  said 
three  hnndred  and  three . packages  of  merchandise,  t^n.tons  of  coal, 
and  fifty-one  tons  of  salt  being  of  the  growth,  produce,  or  manufac- 
ture of  Great  Britain,  were  imported  into  the  said  United  States,  to 
wit:  into  the  port  of  Baltimore,  in  the  Maryland  district,  after  the 
first  day  of  January,  in  the  year  aforesaid,  and  before  the  exhibition 
of  this  information,  from  Liverpool,  a  port  of  Great  Britain,  on  board 
the  brig  Penobscot,  S.  Perkins  master,  contrary  to  the  form  of  the 
statutes  of  the  said  United  States  in  such  case  made  and  provided. 
And  the  said  attorney  doth  aver  that  the  said  brig  Penobscot  had  not 
cleared  out  for  the  Cape  of  Good  Hope,  or  for  any  port  beyond  the 
same,  prior  to  the  tenth  day  of  November,  in  the  year  eighteen  hun- 
dred and  ten,  and  that  the  said  brig  Penobscot  did  not  depart  from 
the  said  port  of  Liverpool  prior  to  the  second  day  of  February,  eighteen 
hundred  and  eleven;  by  reason  whereof,  and  also  by  force  of  the 
statutes  of  the  said  United  States,  the  said  three  hundred  and  three 
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ft 

packages  of  merchandise,  and  the  said  ten  tons  of  coal  and  fifty-one 
tons  of  salt,  the  prodnoe  of  Great  Britain,  have  become  forfeited  to 
the  said  United  States;  whereupon  the  said  attorney,  prosecuting  as 
aforesaid,  prays  the  advice  and  consideration  of  the  court  in  the 
premises,  and  that  due  process  may  issue,  and  that  the  said  three 
hundred  and  three  packages  of  merchandise,  ten  tons  of  coal,  and 
fifty-one  tons  of  salt  may  be  condemned  as  forfeited  according  to  law. 

ELIAS  GLENN, 
Attorney  af  the  United  States  for  the  Maryland  District. 


The  United  States 

vs.  I  ni^j-j. 

303  packages  of  merchandise,  10  tons  { 
of  coal,  and  51  tons  of  salt.         J 

Matthew  Smith  comes*  here  into  court,  and,  by  John  Purviance,  his 
attorney,  claims  the  above  mentioned  three  hundred  and  three  pack- 
ages of  merchandise,  ten  tons  of  coal,  and  fifty-one  tons  of  salt,  as 
his  sole  property,  and  denies  that  they  are  justly  forfeited  to  the 
United  States  for  the  causes  set  forth  in  the  information  filed  in  this 
honorable  court,  on  behalf  of  the  United  States,  by  Elias  Glenn, 
esquire,  their  attorney.  Wherefore  he  prays  the  restoration  of  the 
said  goods,  and  that  the  information  aforesaid  may  be  dismissed,  with 
costs  to  be  adjudged  to  him  for  this  illegal  seizure. 

J.  PURVIANCE, 

Attorney  for  CUdmant. 

The  United  States  op  America,  ),      ., 
District  of  Maryland^  ) 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  afore- 
going is  a  true  copy  of  the  information  and  claim  on  file  among  the 
record  and  proceedings  of  the  district  court  aforesaid. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  the  said  district  court,  this  third  day  of  October,  in 
[L.  s.]      the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven. 

THOMAS  SPICER, 
Cleric  of  the  District  Court. 
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The  United  States 

V8.  V  Information. 

1,719  packages  of  merchandise. 

In  the  district  court  of  the  United  States  of  America  in  and  for  the 

Maryland  district. 

Maryland  District,  to  lait  : 

Be  it  remembered,  that  on  this  eighteenth  day  of  September,  in 
the  year  eighteen  hundred  and  twelve,  into  the  district  court  afore- 
said comes  Elias  Glenn,  attorney  of  the  United  States  for  the  same 
district,  who,  for  the  said  United  States,  gives  the  court  here  to  under- 
stand and  be  informed  that  James  H.  McCulIoh,  esq.,  collector  of  the 
customs  for  the  district  of  Baltimore,  on  the  thirteenth  day  of  Sep- 
tember, in  the  year  aforesaid,  at  the  port  of  Baltimore,  in  the  Mary- 
land district  aforesaid,  did,  on  waters  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  seize  to  the  use  of  the  said  United 
States,  as  forfeited,  seventeen  hundred  and  nineteen  packages  of  mer- 
chandise,  the  property  of  some  person  or  persons  unknown  to  the 
said  attorney,  for  that  the  said  seventeen  hundred  and  nineteen 
packages  of  merchandise  being  of  the  produce  or  manufacture  of 
Great  Britain  were  imported  into  the  said  United  States,  to  wit : 
into  the  port  of  Baltimore,  in  the  Maryland  district,  after  the  first 
day  of  January,  in  the  year  eighteen  hundred  and  twelve,  and  before 
the  exhibition  of  this  information,  from  Liverpool,  a  port  of  Great 
Britain,  on  board  the  ship  Minerva,  Jaazoniah  Gross  master,  contrary 
to  the  statutes  of  the  United  States  in  such  case  made  and  provided. 
And  the  said  attorney  doth  aver  that  the  said  ship  Minerva  had  not 
cleared  out  for  the  Cape  of  Good  Hope,  or  for  any  port  beyond  the 
same,  prior  to  the  tenth  day  of  November,  in  the  year  eighteen  hun- 
dured  and  ten,  and  that  the  said  ship  Minerva  did  not  depart  from 
the  said  port  of  Liverpool  prior  to  the  second  day  of  February,  in 
the  year  eighteen  hundred  and  eleven;  by  reason  whereof,  and  also 
by  force  of  the  statutes  of  the  said  United  States,  the  said  seventeen 
hundred  and  nineteen  packages  of  merchandise  have  become  forfeited 
to  the  said  United  States;  whereupon  the  said  attorney,  prosecuting  as 
aforesaid,  prays  the  advice  and  consicferation  of  the  court  here  in  the 
premises,  and  that  due  process  may  issue,  and  that  the  said  seventeen 
hundred  and  nineteen  packages  of  British  merchandise  may  be  con- 
demned as  forfeited  according  to  law. 

ELIAS  GLENN, 
Attorney  of  the  United  States  for  the  Maryland  District 

The  United  States  ^ 

vs..  >  Claim. 

1,719  packages  of  merchandise,  j 

Poultney  &  Thomas,  Philip  E.  Thomas  &  George,  Henry  Schroeder 
A  Co.,  McKim  &  Maslin,  John  Swan  &  Co.,  David  Warfield,  Richard 
Norris,  Norris  &  Co.,  George  Frederick  and  Jacob  Lindenberger, 
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Comegys,  Falconer  &  Co.,  McCnlloch  &  Poor,  Kimmel  &  Albert,  Jj 
H.  Browning  &  Co.,  Richard  Rateen,  Wm.  &  Richard  Hall,  Edward 
Jenkins,  Wilson  &,  Mulliken,  Lewin  Wethered,  Samuel  Hardon,  George 
&  Jeremiah  Howard,  Henry  Thompson,  James  C.  Neilson,  Isaac  & 
Thomas  Edmondson,  William  &  Henry  Scott,  William  Alcock,  Wil- 
liam &  Joseph  Wilkins,  Luke  Tieman  &  Co.,  James  0 wings,  William 
Cochran  &  Brothers,  William  Baker  &  Sons,  Elisha  Brown,  George 
Grundy  &  Sons,  Nathaniel  W.  &  Charles  Appleton,  Coonthwait 
&  Carey,  Nathan  Levering,  Campbell  &  Ritchie,  John  Heathcote, 
Fridge  &  Morris,  Joseph  Todhunter,  Ezra  Hounsfield,  Charles  ZoUers, 
Blair  &  Dall,  Dennis  A.  Smith,  James  Pauley,  John  Robinson,  Gros- 
dale  &  Gibson,  Alexander  Brown  &  Sons,  George  Hoffman,  Schultz  & 
Probsting,  Eichelberger  &  Clemm,  Frederick  Indan,  Thomas  Parker, 
Boltdn  Jackson,  'Messieurs  Chapman,  Benjamin  Wiggin,  J.  Gross, 
Nathan  Levering,  A.  J.  Foster,  David  Warfield,  Charles  Warfield,  by 
John  Purviance,  their  attorney,  and  claim  the  said  three  hundred  and 
three  packages  of  merchandise,  ten  tons  of  coal,  and  fifty-one  tons  of  salt, 
as  the  property  of  the  several  persons  and  houses  in  trade  above 
named  in  the  manner  and  according  to  the  numbers,  as  contained  and 
particularized  in  a  copy  of  the  manifest  herewith  filed  and  exhibited, 
and  which  they  pray  may  be  received  as  part  of  this  their  claim. 
And  they  deny  that  said  packages  and  merchandise  are  justly  forfeited 
to  the  United  States  for  the  causes  set  forth  in  the  information  filed 
in  this  honorable  court,  on  behalf  of  the  United  States,  by  Elias 
Glenn,  esq.,  their  attorney:  wherefore  they  pray  the  restoration  of 
the  said  packages  and  merchandise  to  them,  the  said  claimants, 
respectively  belonging,  according  to  the  specification  and  numbers 
contained  in  the  manifest  before  mentioned;  wherefore  they  pray 
that  they  may  be  dismissed  this  honorable  court  with  costs,  to  be 
adjudged  to  them  for  this  illegal  seizure  of  the  goods  and  merchan- 
dise aforesaid. 

JOHN  PURVIANCE, 
Proctor  for  Claimants, 

The  United  States  ) 

V8.  >  Claim. 

84  packages  of  hardware,  imported  in  the  ship  Minerva,  j 

Robert  Halliday  comes  int^  court,  by  John  Purviance,  his  attorney, 
and  claims  the  above  mentioned  packages  of  goods  and  merchandise 
as  his  sole  property,  and  denies  that  the  same  are  justly  forfeited  to 
the  United  States  for  the  causes  set  forth  in  the  information  filed  in 
this  honorable  court,  on  behalf  of  the  United  States,  by  Elias  Glenn, 
esq.,  their  attorney;  wherefore  he  prays  the  restoration  of  the  said 
goods  and  merchandise,  and  that  the  information  aforesaid  may  be 
dismissed  with  costs,  to  be  adjudged  for  this  illegal  and  unjustifiable 
seizure. 

JOHN  PURVUNCE, 

Attorney  for  Mr.  HdUiday. 
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The  Unitbd  States  op  Amebic  a,  )  ^  ^7. 
District  <f  Maryland,  j 


I,  Thomas  Spicer,  clerk  of  tke  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  information  and  claims  on  file  among  the  record 
and  proceedings  of  the  district  court  aforesaid. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  aflSx  the 

-l  seal  of  the  said  district  court,  this  third  day  of  October,  in  the 

L^s,J     ^^^  ^£  ^^^  j^j.^  ^^^  thousand  eight  hundred  and  fifty -seven. 

THOMAS  SPICER, 

Clerk  oj  the  District  Court. 


The  United  States 

6, 343  rolls,  rods,  bundles,  and  packages  of 
goods,  and  a  quantity  of  coal. 

In  the  district  court  of  the  United  States  of  America  in  and  for  the 

Maryland  district. 

Maryland  Distbict,  to  wit : 

Be  it  remembered,  that  on  this  twenty-eighth  day  of  October, 
eighteen  hundred  and  twelve,  into  the  district  court  aforesaid  comes 
EUas  Glenn,  attorney  of  the  United  States  for  the  Maryland  district, 
who,  for  the  said  United  States,  gives  the  court  here  to  understand 
and  be  informed  that  James  H.  McCuUoh,  esq.,  collector  of  the  cus- 
toms for  the  port  of  Baltimore,  on  the  twenty-seventh  day  of  October, 
in  the  year   aforesaid,  at  the  port  of  Baltimore,  in  the  Maryland 
district  aforesaid,  did,  on  waters  navigable  from  the  soa  by  vessels 
of  ten  or  more  tons  burden,  seize  to  the  use  of  the  United  States, 
as  forfeited,  six  thousand  three  hundred  and  forty-three  rolls,  rods, 
bandies,  and  other  packages  of  goods,  and  aldo  a  quantity  of  coal, 
which  quantity  is  to  the  said  attorney  unknown,  the  produce  and 
manufacture  of  Great  Britain,  the  property  of  some  person  or  persons 
to  the  said  attorney  unknown,  for  that  the  said  six  thousand  three 
hnndred  and  forty-three  rolls,  rods,  bundles,  and  other  packages  of 
goods,  and  the  unknown  quantity  of  coal,  being  of  the  produce  or 
manufacture  of  Great  Britain,  were  imported  into  the  said  United 
States,  to  wit:  into  the  port  of  Baltimore,  in  the  Maryland  district, 
after  the  eighteenth  day  of  June,  in  the  year  aforesaid,  and  before 
the  exhibition  of  this  information,  from  Liverpool,  a  port  of  Great 
Britain,  on  board  the  ship  Merrimac,  Charles  Cook  master,  contrary 
to  the  forms  of  the  statutes  of  the  United  States  in  such  case  made 
and  provided.     And  the  said  attorney  doth  aver  that  the  said  ship 
Merrimac  had  not  cleared  out  for  the  Cape  of  Good  Hope,  or  any  port 
beyond  the  same,  prior  to  the  tenth  day  of  November,  eighteen  hun- 
dred and  ten;  and  that  the  said  ship  Merrimac  did  not  depart  from 
the  said  port  of  Liverpool  prior  to  the  second  day  of  February 
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eighteen  hundred  and  eleven;  by  reason  whereof,  and  aleo  hj  force 
of  the  statutes  of  the  said  United  States,  the  said  six  thousand  three 
hundred  and  forty-three  rolls,  rods,  bundles,  and  other  packages  of 
goods,  and  the  said  unknown  quantity  of  coal,  the  produce  and  manu- 
facture of  Great  Britain,  have  become  forfeited  to  the  said  Umted 
States;  whereupon  the  said  attorney,  prosecuting  as  aforesaid,  prays 
the  advice  and  consideration  of  the  court  in  the  premises,  and  that 
due  process  may  issue,  and  that  the  said  six  thousand  three  hundred 
and  forty-three  rolls,  rods,  bundles,  and  other  packages  of  goods, 
together  with  the  said  unknown  quantity  of  coal,  may  be  condemned 
as  forfeited  by  law. 

ELIAS  GLENN, 
Attorney  of  the,  United  States  for  Maryland  District. 

The  Unitbd  States  1 

6, 343  rolls,  rods,  bundles,  and  packages,  |       ^"^' 
and  a  quantity  of  coal.  J 

And  whereupon  William  Baker  &  Sons,  Edward  Harris,  Elisha 
Browne,  W.  &  J.  Wilkins,  Luke  Tieman  &  Co.,  John  Wilkinson  &  Co., 
Poultney  &  Thomas,  Campbell  So  Ritchie,  Fridge  &  Morris,  Washing- 
ton Hall,  Bolton  Jackson,  N.  W.  &  C.  H.  Appleton,  Robert  Halliday, 
Kimmel  &  Albert,  John  H.  Browning  &:  Co.,  Christopher  Johnson, 
William  M.  Beall,  Eichelberger  &  Clemm,  Comegys,  Falconer  &  Co., 
Thomas  &  Isaac  Edmondson,  Robert  Miller,  Peter  Hoffman,  George 
Hoffman,  Peter  Hoffman  &  Sons,  William  &  Henry  Scott,  John 
Heathcote,  John  Robinson,  and  Ebenezer  &  John  Breed,  appear  in 
court,  by  Nathaniel  Williams,  their  attorney,  and  claim  the  said  six 
thousand  three  hundred  and  forty-three  rolls,  rods,  bundles,  and 
packages  of  merchandise,  and  the  said  quantity  of  coal,  as  their 

Sroperty,  according  to  the  manifest  of  the  cargo  shipped  in  the 
[errimac,  which  said  manifest  is  referred  to  as  part  of  this  claim, 
and  in  which  is  stated  the  goods  and  merchandise  respectively  be- 
longing to  each  of  said  claimants.  And  they  severally  deny  that  the 
said  goods  and  merchandise  so  as  aforesaid  owned  are  justly  forfeited 
to  the  United  States  for  the  causes  set  forth  in  the  information  filed 
in  this  honorable  court,  on  behalf  of  the  said  United  States,  by  Elias 
Glenn,  esq,,  their  attorney;  wherefore  they  severally  pray  the  resto- 
ration of  the  said  goods  and  merchandise,  and  that  the  informa- 
tion aforesaid  may  be  dismissed  with  costs,  to  be  adjudged  for  this 
unfounded  prosecution. 

NATHANIEL  WILLIAMS,  . 

Frodor/or  claimants. 

The  United  States 

Sundry  goods  and  merchandise  imported  "       ^^' 
in  the  ship  Merrimac. 

William  and  Joseph  Wilkins,  of  the  city  of  Baltimore,  merchants, 
appear  in  court  and  claim  eight  cases  marked  W.  £  J.  W.,  numbered 
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from  1  to  8;  three  cases  marked  W.  &  J.  W.,  numbered  1,  as  their 
sole  property,  and  deny  that  the  same  are  forfeitable  to  the  United 
States  for  the  causes  set  forth  in  the  information  filed  in  this  honor- 
able court  by  Elias  Glenn,  esquire,  their- attorney.  Wherefore  they 
pray  a  restoration  of  the  said  goods,  and  that  the  information  afore- 
said may  be  dismissed,  with  costs  to  be  adjudged  for  this  vexatious 
prosecution. 

JOHN  PURVUNCE. 


Claim. 


The  Unttbd  States 

Sundry  goods  and  merchandise  imported 
in  the  ship  Merrimac. 

Samuel  HcKean  appears  in  court  and  claims  the  following  goods 

and  merchandise  imported  in  the  ship  Merrimac,  to  wit:  ,  as 

the  property  of  McKean  &  Woodland,  and  denies  that  the  same  are 
justly  forfeitable  to  the  United  States  for  the  causes  set  forth  in  the 
information  filed  in  this  honorable  court,  on  behalf  of  the  United 
States,  by  Elias  Glenn,  esquire,  their  attorney.  Wherefore  he  prays 
a  restoration  of  the  said  goods  and  merchandise,  and  that  the  informa- 
tion aforesaid  may  be  dismissed,  with  costs  to  be  adjudged  for  this 
unfounded  prosecution. 

JOHN  PURVIANCE, 

Proctor  for  Claimant., 


y  Claita.. 
inmc.  j 


The  Untted  States 

V8. 

On9  cask  of  merchandise  imported  in  the  ship  Merrinmc. 

John  H.  Browning  appears  in  court,  by  John  Purviance,  his  proctor, 
and  claims  the  said  cask  of  merchandise  as  the  property  of  John  H. 
Browning  and  Joseph  Biays,  and  denies  that  the  same  is  jiistly  for- 
feitable to  the  United  States  for  the  causes  set  forth  in  the  mformation 
filed  in  this  honorable  courts  on  behalf  of  the  United  Staites,  by  Elias 
Olenn,  esquire,  their  attorney.  Wherefore  he  prays  the  ^  restoration 
of  the  said  cask  of  merchandise,  and  that  the  information  aforesaid 
maybe  dismissed,  with  costs  to  be  adjudged  for  this  uttfoujgided  prose- 
cution. 

JOHN  PURYJANCE, 

Froctor  for.  OlaimanU. 


"  Clainju. 


The  United  States 

V8. 

Sundry  goods  and  merchandise  imported 
in  the  ship  Merrimac. 

Michael  Eimme  and  Jacob  Albert  appear  ii;^.  court,  by  John  Pur- 
viance, their  proctor,  and  claim  the  following  bales  or  packages  of 
goods  and  merchandise,  marked  [E]  [A],  as,  their  sote  property,  and 
deny  that  the  same  are  forfeitable  to  the  United.  Sjtates  for  the  causes 
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set  forth  in  an  information  filed  in  this  hoilorabte  court,  on  behalf  of 
the  United  States,  by  Elias  Glenn,  esquire,  their  attorney.  Where* 
fore  they  pray  Restoration  of  the  said  goods,  and  that  the  information 
aforesaid  may  be  dismissed,  wiih  costs  to  be  adjudged  to  them  for 
this  unfounded  prosecution. 

JOHN  PURVIANCE, 

Prodar  for  daimants. 

The  United  States  op  America,  )  ^  i^w*  . 
District  of  Maryland,  J 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aiforegoing 
is  a  true  copy  of  the  information  and  claims  on  file  among  the  record 
and  proceedings  of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  the  said  district  court,  this  fifth  day  of  October,  in 
[L.  B.]     the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven. 

THOMAS  SPICBE, 
Gkrk  qf  the  District  Court. 


.    The  United  States  | 

vs.  >  Information. 

I,t04  bundles  and  packages  of  merchandise.  ) 

In  the  district  court  of  the  United  Stales  (f  America  in  and  for  the 

Maryland  district.* 

Maryland  Distbiot,  to  M  : 

Be  it  remembered  that  on  this  twenty-bighth  day  of  October, 
eighteen  hundred  and  twelVe,  into  the  district  court  aforesaid  comes 
Blias  Glenn,  attorney  of  the  United  States  for  the  same  district,  who, 
for  the  said  United  States,  gives  the  court  here  to  understand  and  be 
informed  that  James  H.  McCuDoh,  esq.,  collector  of  the  customs  for 
the  port  of  Baltimore,  on  the  twenty-seventh  day  of  October,  in  the 
year  aforesaid,  at  the  port  of  Baltimore,  in  the  Maryland  district 
aforesaid,  did,  on  waters  navigable  from  the  sea  by  vessels  of  t^fu  or 
more  tons  burden,  seize  to  the  use  of  the  United  States  as  forfeited 
seventeen  hundred  and  fojar  bundles  and  packages  of  merchandise, 
the  produce  or  manufacture  of  Great  Britain,  the  property  of  some 
person  or  persons  to  the  said  attorney  unknown,  for  that  the  said 
seventeen  hundred  and  four  bundles  and  packages  of  merchandise 
being  of  the  produce  or  manufacture  of  Great  Britain,  were  im- 
ported into  the  said  United  States,  to  wit:  into  the  port  of  Balti- 
more, in  the  Maryland  district,  after  the  eighteenth  day  of  June, 
in  the  year  aforesaid,  and  before  the  exhibition  of  this  information, 
from  London,  a  port  of  Great  Britain,  on  board  the  brig  Ann,  John 
Page,  master,  contrary  to  the  forms  of  the  statutes  of  the  said  United 
States  in  sach  case  made  and  provided.     And  the  said  attorney  tloth 
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ayer  that  the  said  brig  Ann  had  not  cleared  out  for  the  Cape  of  Good 
Hope  or  any  port  beyond  the  same^  prior  to  tile  tenth  day  of  Novem- 
ber, eighteen  hundred  and  ten,  and  that  the  said  brig  Ann  did  not 
depart  from  the  said  port  of  London  prior  to  the  second  day  of  Feb- 
ruary, eighteen  hundred  and  eleven,  by  reason  whereof,  and  also  by 
force  of  the  statutes  of  the  said  United  States  the  said  seventeen 
handred  and  four  bundles  and  packages  of  merchandise.,  the  produce 
or  manufacture  of  Great  Britain,  have  become  forfeited  to  the  said 
United  States;  whereupon  the  said  attorney,  prosecuting  as  afore- 
said, prays  the  advice  and  consideration  of  the  court  in  the  premises, 
and  that  due  process  may  issue,  and  that  the  said  seventeen  hundred 
and  four  t>undles  and  packages  of  merchandise  may  be  condenmed  as 
forfeited  according  to  law. 

ELIAS  GLENN, 
Attorney  of  the  United  States  for  the  Maryland  District, 

The  United  States  ] 

vs.  >  Claim. 

1.704  bundles  and  packages  of  merchandise.  ) 

And  whereupon  Boswell,  Motris  &  Joiies,  Comegys,  Falconer  A 
Co.,  Crosdale  A  Gilson,  George  Grundy  &  Sons,  Lewin  Withered, 
fiobert  Miller,  T.  &  I.  Edmondson,  Schultze  &  Yogeler,  Hezekiah 
Clagett,  Alexander  Brown  &  Sons,  Philip  Thomas,  Richard  Caton, 
C.  Burnett,  John  McEim,  jr.,  Campbell  A  Ritchie,  E.  J.  Pierce, 
John  D.. Craig,  Joseph  Todhunter,  Luke  Tiernan  &  Co.,  Poultney  & 
Thomas,  Thomas  &  George,.  Armour  &  Jenkins,  McKim  &  Maslin, 
John  Trull,  William  Alcock,  William  &  Joseph  Wilkins,  John  Peck, 
John  Kingston,  J.  L.  D'Arcy,  William  Cooper,  B.  de  Re'mier,  Peter 
Hoffman  &  Sons,  George  Hoffman,  Peter  Hoffinan,  John  Heathcote, 
Kennedy  Iiong,  Isaac  McKim,  John  McKim,  jr.,  D'Arcy  &  Didier, 
William  King  A  Baltimore  Library  Company,  and  James  Kirby, 
appear  in  court  by  Nathaniel  Williams,  their  proctor,  and  claim  the 
6aid  seventeen  hundred  and  four  bundles,  rolls,  and  packages  of  goods 
and  merchandise  as  their  property,  according  to  the  manifest  of  the 
cargo  shipped  in  the  Ann,  which  said  manifest  is  referred  to  as  part 
of  this  claim,  and  in  which  is  stated  the  goods  and  merchandise 
respectively  belonging  to  each  of  the  said  claimants;  and  they 
severally  deny  that  the  said  goods  and  merchandise  so  as  aforesaid 
owned,  are  justly  forfeited  to  the  United  States  for  the  causes  set 
forth  in  the  information  filed  in  this  honorable  court  on  behalf  of  the 
United  States  by  Elias  Glenn,  esq.,  their  attorney;  wherefore  they 
severally  pray  the  restoration  of  said  goods  and  merchandise,  and 
that  the  information  aforesaid  may  be  dismissed  with  costs,  to  be 
adjudged  for  this  unfounded  prosecution. 

NATHANIEL  WILLIAMS, 

Proctor  for  daimants. 
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The  United  States  op  America,  )  . 

District  of  Maryland,  ^^  ^^' 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  tme  copy  of  the  information  and  claim  on  file  among  the  record 
and  proceedings  of  the  district  court  aforesaid. 

In  testimony  whereof,  I  hereunte  subscribe  my  name  and  affix  the 
r  g  1  seal  of  the  said  district  court  this  fifth  day  of  October,  in  the 
^  '    '^  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Glerk  (f  the  District*  Court. 


\ 


The  United  States, 

393  bundles,  rolls,  and  packages  of  merchandise, 
169  tens  salt,  40  tons  of  coal. 

In  the  district  court  of  the  United  States  of  America  in  and  for  the 

Maryland  district 

Maryland  District,  to  wit: 

Be  it  remembered  that  on  this  twentieth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twelve  into  the 
district  court  aforesaid  comes  Elias  Glenn,  attorney  of  the  United 
States  for  the  same  district  who  for  the  said  United  States  gives  the 
court  here  te  understand  and  be  informed,  that  James  H.  McCulloh 
esquire,  collector  of  the  customs  for  the  district  of  Baltimore  on  the 
twentieth  day  of  October,  in  the  year  aforesaid  at  the  port  of  Balti- 
more in  the  Maryland  district  aforesaid,   did  on  waters  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons  burthen,  seize  to  the  use 
of  the  said  United  States  as  forfeited,  three  hundred  and  ninety-three 
bundles,  rolls,  and  packages  of  merchandise,  one  hundred  and  sixty- 
nine  tons  of  salt  and  forty  tons  of  coal,  the  produce  or  manufacture  of 
Great  Britain,   the  property  of  some  person  or  persons  to  the  said 
attorney  unknown,  for  that  the  said  three  hundred  and  ninety-three 
bundles,  rolls,  and  packages  of  merchandise,  one  hundred  and  sixty- 
nine  tons  of  salt  and  forty  tons  of  coal  being  of  the  produce  or  manu- 
facture of  Great  Britain  were  imported  into  the  said  United  States, 
to  wit,  inte  the  port  of  Baltimore  in  the  Maryland  district  after  the 
eighteenth  day  of  June  in  the  year  aforesaid  and  before  the  exhibition 
of  this  information  from  Liverpool,  a  port  of  Great  Britain,  on  board 
the  ship  Frederick,  George  King  master,  contrary  to  the  form  of  the 
statutes  of  the  said  United  States  in  such  case  made  and  provided. 
And  the  said  attorney  doth  aver  that  the  said  ship  Frederick  had  not 
cleared  out  for  the  Cape  of  Q^)od  Hope  nor  for  any  port  beyond  the 
same  prior  to  the  tenth  day  of  November  eighteen  hundred  and  ten, 
and  that  the  said  ship  Frederick  did  not  depart  from  the  said  port  of 
Liverpool  prior  to  the  second  day  of  February,  eighteen  hundred  and 
eleven,  by  reason,  whereof,  and  also  by  force  of  the  statutes  of  the  said 
United  States  the  said  three  hundred  and  ninety-three  bundles,  rolls. 


Claim. 
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and  packages  of  merchandise,  one  hundred  and  sixty-nine  tons  of  salt 
and  forty  tons  of  coal,  the  produce  or  manufacture  of  Great  Britain 
have  become  forfeited  to  the  said  United  States.  Whereupon  the 
said  attorney,  prosecuting  as  aforesaid,  prays  the  advice  and  consid- 
eration of  the  court  in  the  premises,  and  that  due  process  may  issue 
and  that  the  said  three  hundred  and  ninety-three  bundles,  roUs,  and 
packages  of  merchandise,  one  hundred  and  sixty -nine  tons  of  salt  and 
forty  tons  of  coal  may  be  condemned  as  forfeited  according  to  law. 

E.  GLENN, 
Attorney  of  the  United  States  for  Maryland  district. 

The  United  States 
vs. 
393  bundles,  rolls  and  packages  of  merchandise, 
169  tons  of  salt,  40  tons  of  coal. 

William  D.  HcKim,  Gomegys,  Falconer  &  Company,  Joseph  Jaroney, 
Matthew  Smith,  Christopher  Johnson,  Eemmel  &  Abbott,  Benjamin 
H.  Mulliken,  William  Cooke  Jr.,  John  Jaroney,  Robert  Miller,  Darcy 
ft  Didier,  Durkee,  Henderson  &  Company,  William  Wilson  &  Sons, 
James  Pawley,  Bobert  and  Alexander  McEim,  G.  F.  &  J.  Linder- 
berger,  Wilson  &  Milliken,  Bolton  Jackson,  Luke  Tiernan  &  Company, 
James  Eeyser,  Darick  Eeyser,  James  C.  Neilson,  Gamaliel  Bryant, 
VcKean  &  McGlellan,  Gamaliel  Bryant,  Jr.,  David  Thacher.  and 
Benjamin  Bastow,  appear  in  court  by  Nathaniel  Williams  their  proctor, 
and  claim  the  said  three  hundred  and  ninety-three  bundles,  rolls,  and 
packages  of  merchandise,  one  hundred  and  sixty-nine  tons  of  salt  and 
forty  tons  of  coal  as  their  property,  severally,  according  to  the  par- 
ticulars and  proportions  set  forth  in  the  manifest  and  bills  of  lading  of 
the  ship  Frederick  to  which  the  claimants  aforesaid  beg  leave  to  refer 
as  part  of  this  their  claim;  and  they  deny  that  the  said  goods  and 
merchandise  are  justly  forfeited  to  the  United  States  for  the  causes 
set  forth  in  the  information  filed  in  this  honorable  court  by  Elias 
Glenn,  Esq.,  attorney  on  behalf  of  the  United  States;  wherefore 
they  pray  a  restoration  of  the  said  goods  and  merchandise,  and  that 
the  information  aforesaid  may  be  dismissed  with  costs  to  be  adjudged 
for  this  unfounded  prosecution. 

NATHANIEL  WILLIAMS, 

Proctor  for  claimants. 


The  Unitbd  States  op  Ajiebica,  \,      ., 
District  of  Maryland,  [  w  ««: 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  information  and  claim  on  file  among  the  record 
and  proceedings  of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 

[Ls.!  ^^  ^^  *^®  ^^  district  court  this  fifth  day  of  October  in  the 

^  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Clerk  of  District  Court. 
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The  United  States 

vs.  V  Information. 

3,020  bundles,  rolls,  and  packages  of  merchandise. 

In  the  district  (xmrt  qf  the   United  States  of  America^  in  and  for  the 

Maryland  district. 

Maryland  District,  to  tvit: 

Be  it  remembered,  that  on  this  twentieth  daj  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twelve,  in  the  dis- 
trict court  afotesaid,  comes  Elias  Glenn,  attorney  of  the  United 
States  for  the  same  district,  who,  for  the  said  United  States,  gives 
the  court  here  to  understand  and  be  informed  that  James  H.  HcGul- 
loh,  esq.,  collector  of  the  customs  for  thp  district  of  Baltimore,  on 
the  nineteenth  day  of  October,  in  the  year  aforest^id,  at  the  port  of 
Baltimore,  in  the  Maryland  district  aforesaid,  did,  on  waters  naviga- 
ble from  the  sea  by  vessels  of  ten  or  more  tons  burden,  seize  to  the 
use  of  the  said  United  States,  as  forfeited,  three  thousand  and  twenty 
bundles,  rolls,  and  packages  of  merchandise,  the  property  of  some 
person  or  persons  to  the  said  attorney  unknown,  for  that  the  saiii 
three  thousand  and  twenty  bundles,  rolls,  a9d  packages  of  merchan- 
dise being  of  the  produce  or  manufacture  of  Great  Britain,  were 
imported  into  the  said  United  States,  to  wit:  into  the  port  of  Balti- 
more, in  the  Maryland  district,  after  the  eighteenth  day  oi  June,  in  the 
year  aforesaid,  and  before  the  exhibition  of  this  information  from 
Bristol,  a  port  of  Great  Britain,  on  board  the  brig  Pemale,  Chris- 
topher Child,  master,  contrary  to  form  of  the  statutes  of  the  said 
United  States  in  such  case  made  and  provided;  and  the  said  attorney 
doth  aver  that  the  said  brig  Female  had  not  cleared  out  for  the  Cape 
of  Good  Hope,  or  for  any  port  beyond  the  same,  prior  to  the  tenth 
day  of  November,  eighteen  hundred  and  ten,  and  that  the  said  brig 
Female  did  not  depart  from  the  port  of  Bristol  prior  to  the  second 
day  of  February,  eighteen  hundred  and  eleven,  by  reason  whereof*, 
and  also  by  force  of  the  statutes  of  the  said  United  States,  the  said 
three  thousand  and  twenty  bundles,  rolls,  and  packages  of  merchan- 
dise, the  produce  or  manufacture  of  Great  Britain,  have  become  for- 
feited to  the  said  United  States:  whereupon  the  said  attorney, 
prosecuting  as  aforesaid,  prays  the  advice  and  consideration  of  the 
court  in  the  premises,  and  that  due  process  may  issue,  a^d  that  the 
said  three  thousand  and  twenty  bundles,  roUs,  and  packages  of  mer- 
chandise may  be  condemned  as  forfeited,  according  to  law. 

B.  GLENN, 
Attorney  of  the  United  States  for  the  Maryland  district. 

The  United  States  ) 

vs.  y  Claim. 

3, 020  bundles,  rolls,  and  packages  of  merchandise.  ) 

Three  thousand  and  twenty  bundles,  rolls,  and  packages  of  mer- 
chandise, imported  in  the  brig  Female. 
Luke  Tiernan  and  Kennedy  Owen  appear  in  court  by  John  Pur- 


JAMBS  H,    lt\CXJU4m,  28 

viance,  their  proctor,  and  claim  the  Baid  three  thousand  and  twenty 
bundles,  rolls,  and  pac)cages  of  merchandise,  as  their  property,  and 
deny  that  the  said  goods  and  merchandise  are  justly  forfeited  to  the 
United  States  for  the  causes  set  forth  in  the  information  filed  in  this 
honorable  court  by  Elias  Qlenn,  esq. ,  attorney  on  behalf  of  the  United 
States:  wherefore  they  pray  a  restoration  of  the  said  goods,  and  that 
the  information  aforesaid  ini^y  be  disQiissed  with  costs,  to  be  adjudged 
for  this  unfounded  prosecution. 

JOHN  PUEVIANCB, 
Proctor  for  doAmards. 

The  United  Staiw  of  Ajctoica,  )   -      -^ . 
DistrH  of  Maryland,  ^  tom^ 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  information  and  claim  on  file  among  the  records 
and  proceedings  of  the  district  court  aforesaid. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  the  said  district  court,  this  sixth  day  of  October,  in 
[SEAL.]  the  year  of  our  Lord,  one  thousand  eight  hundred  and  fifty- 
seven. 

TpOMAS  SPIOEE, 
Clerk  (^  the  District  (hurt. 


The  UviTBn  Svatbb         ^ 

vs.  Vlnformation. 

96S  packages  of  merchandise.  ) 

In  the  district  court  cf  tJie  United  States  </  America  in  and/or  the  Mary- 

Icmd  district. 

Mabtlakjo  DnoBiGT,  to  wit: 

Be  it  remembered  that  on  this  sixth  day  of  October,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twelve,  into  the  district 
court  aforesaid  comes  Elias  Qlenn,  attorney  of  the  United  States  for 
the  same  district,  who,  for  the  said  United  States,  gives  the  court 
here  to  understand  and  be  informed  that  James  H.  McGuUoh,  esquire, 
collector  of  the  customs  for  the  district  of  Baltimore,  on  the  third 
day  of  October,  in  the  year  aforesaid,  at  the  port  of  Baltimore,  in 
the  Maryland  district  aforesaid,  did,  on  waters  navigable  from  the 
sea  by  vessels  of  ten  or  more  tons  burden,  seize  to  the  use  of  the 
said  United  States,  as  forfeited,  nine  hundred  and  sixty -five  packages 
of  merchandise,  the  property  of  some  person  or  persons  to  the  said 
attorney  unknown,  for  that  the  said  nine  hundred  and  sixty -five 
packages  of  merchandise,  being  of  the  produce  or  manufacture  of 
Great  Britain,  were  imported  into  the  said  United  States,  to  wit :  into 
th^  port  of  Baltimprei  in  the  Maryland  district,  after  the  eighteenth 
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day  of  June,  in  the  year  aforesaid,  and  before  the  exhibition  of  this 
information,  from  London,  a  port  of  Great  Britain,  on  board  the  ship 
Concordia,  Atkins  Adams,  master,  contrary  to  the  form  of  the  statutes 
of  the  said  United  States  in  such  case  made  and  provided;  and  the 
said  attorney  doth  aver  that  the  said  ship  Concordia  had  not  cleared 
out  for  the  Cape  of  Good  Hope,  or  for  any  port  beyond  the  same,  prior 
to  the  tenth  day  of  November,  in  the  year  eighteen  hundred  and  ten, 
and  that  the  said  ship  Concordia  did  not  depart  from  the  said  port  of 
London  prior  to  the  second  day  of  Pebmary,  eighteen  hundred  and 
eleven;  by  reason  whereof,  and  also  by  force  of  the  statutes  of  the 
said  United  States,  the  said  nine  hundred  and  sixty -five  packages  of 
merchandise,  the  produce  or  manufacture  of  Great  Britain,  have 
become  forfeited  to  the  said  United  States;  whereupon  the  said  attor- 
ney, prosecuting  as  aforesaid,  prays  the  advice  and  consideration  of 
the  court  in  the  premises,  and  that  due  process  may  issue,  and  that 
the  said  nine  hundred  and  sixty -five  packages  of  merchandise  may  be 
condemned  as  forfeited  according  to  law. 

ELLAS  GLENN, 
Attorney  (/  the  United  States  for  Maryland  District. 


The  United  States 

vs.  V  Claim. 


965  packages  of  merchandise,  j 

And  whereupon  George  Ho£fman,  John  Hofiman,  Luke  Tieman  A 
Co.,  Kennedy  Owen,  Peter  Hofiman,  jr.,  Joseph  Lapsey,  John  Peck, 
Joseph  Smith  &  Son,  Campbell  &  Ritchie,  William  Alcock,  Fridge  & 
Morris,  Gillingham  &  Randolph,  Lewin  Wethered,  James  Ramsey, 
William  &  Joseph  Wilkins,  Hemming  &  Hale,  William  Cochran  & 
Brothers,  and  Thomas  F.  Grant,  appear  in  court  and  claim  the  above 
mentioned  goods  and  merchandise  as  their  property,  according  to  the 
manifest  thereof,  (a  copy  whereof  is  herewith  filed,)  in  which  is  stated 
the  goods  and  merchandise  respectively  belonging  to  each  of  the  said 
claimants;  and  they  severally  deny  that  the  said  goods  and  merchan- 
dise, so  as  aforesaid  owned,  are  justly  forfeited  to  the  United  States 
for  the  causes  set  forth  in  the  information  filed  in  this  honorable  court, 
on  behalf  of  the  United  States,  by  Elias  Glenn,  esquire,  their  attor- 
ney; wherefore  they  severally  pray  the  restoration  of  the  said  goods 
and  merchandise,  and  that  the  information  aforesaid  may  be  dismissed, 
with  costs  to  be  adjudged  for  this  illegal  and  unjustifiable  seizure. 

V.  MAXEY,  and 

J.  PURVIANCE, 

Attorneys  for  the  Claifnants. 


Claim. 


The  United  States 

vs. 

16  packages  of  merchandise  imported  in  the  ship  Concordia, 

Atkins  Adams,  master. 

James  Kirby  appears  in  court,  by  John  Purviance,  his  attorney, 
and  claims  the  above  mentioned  sixteen  packages  of  merchandise, 
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and  denies  that  the  same  are  justly  forfeitable  to  the  United  States 
for  the  canses  set  forth  in  the  information  filed  in  this  honorable  court, 
on  behalf  of  the  United  States,  by  Elias  Glenn,  esquire,  their  attor- 
ney; wherefore  he  prays  a  restoration  of  the  said  sixteen  packages 
of  merchandise,  and  that  the  information  aforesaid  may  be  dismissed, 
with  costs  to  be  adjudged  to  him  for  this  unjust  prosecution. 

JOHN  PURYIANCE, 

Attorney  for  Claimant, 

The  Unitbd  States  op  Ambbica,  )  .      .. 
Dvdrid  (f  Maryland,  '^tx>wu: 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  information  and  claims  on  file  among  the  record 
and  proceedings  of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  the  said  district  court,  this  sixth  day  of  October,  in 
[L.  8.]     the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven. 

THOMAS  SPICER, 
Clerk  cf  the  Distrid  Court. 


The  Untteb  States 

149  tons  of  salt,  40  tons  of  coal,  and 
298  crates  of  earthenware. 


Information. 


In  the  district  court  of  the  United  States  (^  America  in  and  for  the  Mary- 

land  district, 

Mabylakd  District,  to  wit: 

Be  it  remembered  that  on  this  second  day  of  October,  in  the  year 
eighteen  hundred  and  twelve,  into  the  district  court  aforesaid  comes 
Eliaa  Olenn,  attorney  of  the  United  States  for  the  same  district,  who, 
for  the  said  United  States,  gives  the  court  here  to  understand  and  be 
informed  that  James  H.  McOulloh,  esq.,  collector  of  the  customs  for 
the.  district  of  Baltimore,  on  the  thirtieth  day  of  September,  in  the 
year  aforesaid,  at  the  port  of  Baltimore,  in  the  Maryland  district 
aforesaid,  did,  on  waters  navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burden,  seize  to  the  use  of  the  said  United  States,  as  for- 
feited, one  hundred  and  forty-nine  tons  of  salt,  forty  tons  of  coal,  and 
two  hundred  and  ninety-eight  crates  of  earthenware,  the  property  of 
some  person  or  persons  to  the  said  attorney  unknown,  for  that  the 
said  one  hundred  and  forty-nine  tons  of  salt,  forty  tons  of  coal,  and 
two  hundred  and  ninety-eight  crates  of  earthenware,  being  of  the 
produce  or  manufacture  of  Great  Britain,  were  imported  into  the  said 
United  States,  to  wit:  into  the  port  of  Baltimore,  in  the  Maryland 
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district,  after  the  eighteenth  day  of  Jane  in  the  year  aforesaid,  and 
before  the  exhibition  of  this  information,  from  Liverpool,  a  port  of 
Great  Britain,  on  board  the  ship  Nancy,  Job  Choate,  master,  con- 
trary to  the  form  of  the  statntes  of  the  said  United  States  in  such 
case  made  and  provided;  and  the  said  attorney  doth  aver  that  the 
said  ship  Nanjoy  had  not  cleared  out  for  the  Gape  of  Qood  Hope,  or 
for  any  port  beyond  the  same,  prior  to  the  tenth  day  of  November, 
in  the  year  eighteen  hundred  and  ten,  and  that  the  said  ship  Nancy 
did  not  depart  from  the  said  port  of  Liverpool  prior  to  the  second  day 
of  February,  eighteen  hundred  and  eleven,  by  reason  whereof,  and 
also  by  force  of  the  statutes  of  the  said  United  States,  the  said  one 
hundred  and  forty -nine  tons  of  salt,  forty  tons  of  coal,  and  two  hun- 
dred and  ninety-eight  crates  of  earthenware,  the  produce  and  manu- 
facture of  Great  Britain,  have  become  forfeited  to  the  said  United 
States.  Whereupon  the  said  attorney,  prosecuting  as  aforesaid,  prays 
the  advice  and  consideration  of  the  court  in  the  premises,  and  that 
due  process  may  issue,  and  that  the  said  one  hundred  and  forty-nine 
tons  of  salt,  forty  tons  of  coal,  and  two  hundred  and  ninety-eight 
crates  of  earthenware  may  be  condenmed  as  forfeited  according  to 
law 

ELIAS  GLENN, 
AUomey  for  the  United  States  for  the  Maryland  District. 


Claim. 


Thb  UNiTfiD  States 

149  tons  of  salt,  40  tons  of  coal,  and  298  crates  of  earthen- 
ware, imported  in  the  ship  Nancy* 

Robert  Barry  and  Washington  Hall,  by  John  Purviance,  their  attor- 
ney, appear  in  court  and  claim  the  said  one  hundred  and  forty-nine 
tons  of  salt,  forty  tons  of  coal,  and  two  hundred  and  ninety-eight 
crates  of  earthenware,  imported  in  the  ship  Nancy,  as  their  joint 
property,  and  deny  that  the  said  goods  and  merchandise  are  justly 
forfeited  to  the  United  States  for  the  causes  set  forth  in  the  informa- 
tion filed  in  this  honorable  court,  on  behalf  of  the  United  States,  by 
Elia^  Glenn,  esquire,  their  attorney;  wherefore  they  pray  the  resto- 
ration of  the  said  goods  and  merchandise,  and  that  the  information 
aforesaid  may  be  dismissed,  with  costs  to  be  adjudged  for  this  illegal 
and  unjustifiable  seizure. 

JOHN  PUBVIANCE, 
Aifomey  for  the  Claimanla. 


Tee 


Unjtbp  Si;atm^  op  Ajamc±^  l to  wit' 
l)istrict<f  Maryland^  ) 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  information  and  claim  on  file  among  the  record 
and  proceedings  of  the  district  court  aforesaid. 
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In  testimoDj  whereof  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  the  said  district  court,  tliis  sixth  day  of  October,  in 
[L.  8.]     the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven. 

THOMAS  SPICER, 
Clerh  of  the  District  Court. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 
Whereas  seven  statements  of  facts,  bearing  date  the  devenfii  day 
of  June,  1813,  together  with  the  petitions  of  Kimmel  &i  Albert,  of 
John  Wilkins  &  Co.,  of  Nathaniel  W.,  Charles  H.,  and  William  Ap- 
pleton,  of  William  &  Joseph  Wilkins,  of  Joseph  Janney,  of  John 
Janney,  and  of  Christian  L.  Krumbhaar,  hereto  annexed,  touching 
the  forfeitures  an4  penalties  which,  by  reason  of  the  importation 
of  certain  merchandise  in  the  ships  Marcellus,  Frederic,  Minerva, 
Merrimac,  Concordia,  and  brig  Ann,  have  been  incurred  under 
a  statute  of  the  United  States  entitled  "An  act  to  interdict  the 
commercial  intercourse  between  the  United  States  and  Great  Britain 
and  France  b>vA  their  dependencies,  audi  for  other  purposes,''  and 
a  statute  entitled  "An  act  coAcerning  the  commercial  intercourse 
between  the  United  States  and  Great  Britain  and  France,  and  for 
other  purposes,"  and  the  statute  supplementary  to  the  last  men- 
tioned  statute,  have  been  transs^itjied  to  the  Secretary  of  the  Trea- 
sury, by  the  judge  of  the  Uiiiteil  States  for  the  d.istrict  of  Mary- 
land, pursuant  to  the  statute  of  the  United  States  entitled  "Ap  act 
directing  the  Secretary  of  the  Treasury  to  remit  fines,  forfeiturep, 
and  penalties  in  certain  cases;"  a§  by  the  said  statements  of  facta 
and  petitions  remaining  in  the  Treasury  Department  of  the  United 
States  may  fully  appear.  And  whereas  I,  the  said  Secretary  of  the 
Treasury,  have  maturely  considered  the  said  statements  of  facts  and 
petitions.  And  whereas  it  has  been  proved  to  my  satisfaction  that 
the  goods,  wares,  and  merchandise,  by  the  importation  whereof  the 
forfeitures  and  penalties  aforesaid  have  been  incurred,  were,  at  the 
time  of  their  shipment,  bona  fide,  owned  by  citizens  of  the  Unitecj 
States  and  shipped,  and  did  depart  from  some  port  or  place  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  owned  as  aforesaid, 
between  the  twenty-third  day  of  June  and  the  fifteenth  day  of  Sep- 
tember, one  thousand  eight  hundred  and  twelve : 

Now,  therefore,  know  ye,  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  46 
hereby  remit  to  the  pe,titioners  aforesaid  all  the  iSnes,  penalties,  and 
forfeitures  incurred  as  aforesja^id,  upon  the  costs  and  charges  that  have 
arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  mer- 
chandise if  legally  imported ;  and  also  do  hereby  dii-ect  the  prosecution 
or  prosecutions,  if  any  shall  h^ave  been  instituted  for  the  recovery 
thereof,  to  cease  and  be  discontinued  on  payment  of  the  costs, 
charges,  and  duties  as  aforesaid. 
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Given  under  my  hand  and  seal  of  office,   in  the  city  of  Wash- 
ington, this  twenty-ninth  day  of  Jufie,  in  the  year  of  our  Lord 
[L.  8.  ]  one  thousand  eight  hundred  and  thirteen,  and  the  thirty-seventh 
year  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Secretary  of  the  Treasury. 


The  United  States  op  America,  ]  /^  ^^. 
District  (f  Marylandrt  ) 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  aflSx  the 
PI  seal  of  the  said  district  court  this  second  day  of  October,  in  the 
^  '   *"'  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Clerh  of  the  District  Court. 

PetUumers. — Eimmel  &  Albert,  John  Wilkins  A  Co.,  Nathaniel  W., 
Charles  H.  &  William  Appleton,  William  k  Joseph  Wilkins,  Joseph 
Janney,  John  Janney,  Christian  L.  Erumbhaar. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greetinjg: 
Whereas  eight  statements  of  facts,  bearing  date  the  7th  day  of  June, 
1813,  together  with  the  petitions  of  Benjamin  H.  Mulliken,  of  McEim 
&,  Maslin,  of  Samuel  Harden,  of  Wilson  &  Mulliken,  of  John  Swan  & 
Co.,  of  John  H.  Browning  and  Co.,  of  Edward  Jenkins,  and  of  David 
Warfield,  thereto  annexed,  touching  the  forfeitures  and  penalties 
which,  by  reason  of  the  importation  ot  certain  merchandise  in  the 
ships  Minerva  and  Frederic,  and  brig  Aim,  have  been  incurred  under 
a  statute  of  the  United  States,  entitled  **An  act  to  interdict  the  com- 
mercial intercourse  between  the  United  States  and  Great  Britain  and 
France  and  their  dependencies,  and  for  other  purposes,"  and  a  statute 
entitled  **An  act  concerning  the  commercial  intercourse  between  the 
United  States  and  Great  Britain  and  France,  and  for  other  purposes," 
and  the  statute  supplementary  to  the  last  mentioned  statute  have  been 
transmitted  to  the  Secretary  of  the  Treasury  by  the  Judge  of  the 
United  States  for  the  District  of  Maryland,  pursuant  to  the  statute  of 
the  United  States,  entitled  *  *An  act  directing  the  Secretary  of  the 
Treasury  to  remit  fines,  forfeitures  and  penalties  in  certain  cases," 
as  by  the  said  statements  of  facts  and  petitions  remaining  in  the 
Treasury  Department  of  the  United  States,  may  fully  appear:  And 
whereas,  I,  the  said  Secretary  of  the  Treasury,  have  maturely  con- 
sidered the  said  statements  of  facts  and  petitions:  And  whereas,  it 
has  been  proved  to  my  satisfaction  that  the  goods,  wares,  and  mer- 
chandise; by  the  importation  whereof  the  forfeitures  and  penalties 
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aforesaid  have  been  incurred,  were,  at  the  time  of  thtf  r  shipment, 
bona  fide  owned  by  citizens  of  the  United  States;  and  shipped  and 
did  depart  from  some  port  or  place  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  owned  as  aforesaid,  between  the  twenty-third 
day  of  June  and  the  fifteenth  day  of  September,  one  thousand  eight 
hundred  and  twelve:  Now,  therefore,  know  ye,  that  I,  the  said 
Secretary  of  the  Treasury,  in  pursuance  of  the  directions  of  the. said 
last  mentioned  statute,  do  hereby  remit  'to  the  petitioners  aforesaid, 
all  the  fines,  penalties  and  forfeitures  incurred  as  aforesaid,  upon  the 
costs  and  charges  that  have  arisen  or  may  arise  being  paid,  and  on 
payment  of  the  duties  which  would  have  been  payable,  by  law,  on 
the  goods,  wares  and  merchandise,  if  legaUy  imported;  and  also,  do 
hereby  direct  the  prosecution  or  prosecutions,  if  any  shall  have  been 
instituted  for  the  recovery  thereof,  to  cease  and  be  discontinued  on 
payment  of  the  costs,  charges  and  duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  office  in  the  city  of  Washington, 
P       -|  this  seventeenth  day  of  June,  in  the  year  of  our  Lord  one 
^  '  '-^  thousand  eight  hundred  and  thirteen,  and  the  thirty-seventh 
year  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Secretary  of  the  Treasury. 


The  Unitbd  States  op  America,  )  ^  -^ . 
District  of  Maryland^  ] 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States  in 
and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 
P  -.  seal  of  the  said  district  court  this  second  day  of  October,  in  the 
'-  *   '-^  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Clerh  of  District  Court, 

Petitioners. — Benjamin  H.  Mulliken,  McEim  &  Maslin,  Samuel  Har- 
den, Wilson  &  Mulliken,  John  Swan  &  Co.,  JohnH.  Browning  &  Co., 
Edward  Jenkins,  David  Warfield. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 
Whereas  six  statements  of  facts,  besuring  date  the  seventh  day  of 
June,  1813,  together  with  the  petitions  of  William  &  Richard  Hallj 
of  Gomegys,  Falconer  A  Co.,  of  Kennedy  Long,  of  John  McKim,  jr.  . 
of  Benjamin  Taylor,  and  of  Campbell  &  Ritchie,  thereto  annexed, 
touching  the  forfeitures  and  penalties  which,  by  reason  of  the  im- 
portation of  certain  merchandise  in  the  ships  Minerva,  Marcellus, 
Merrimac,  Frederic,  Corcordia,  and  brig  Ann,  have  been  incurred. 
under  a  statute  of  the  United  States,  entitled  ''An  act  to  interdict 
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the  commercial  intercourse  between  the  United  States  and  Great 
Britain  and  Prance  and  their  dependencies,  and  for  other  purposes/' 
and  a  statute  entitled  **An  act  concerning  the  commercial  intercourse 
between  the  United  States  and  Great  Britain  and  Fi*ance,  and  for 
other  purposes,"  and  the  statute  supplementary  to  the  last  mentioned 
statute,  have  been  transmitted  to  the  Secretary  of  the  Treasury  by  the 
judge  of  the  United  States  for  the  district  of  Maryland,  pursuant  to 
tihie  statute  of  the  United  States  entitled  **An  act  directing  the  Secre- 
tary of  the  Treasury  to  remit  fines,  forfeitures,  and  penalties  in  cer- 
tain cases,"  as  by  the  said  statements  of  facts  and  petitions  remain- 
ing in  the  Treasury  Department  of  the  United  States  may  fully  appear. 
And  whereas  I,  the  said  Secretary  of  the  Treasury,  have  maturely 
considered  the  said  statements  of  facts  and  petitions:  And  whereas 
it  has  been  proved  to  my  satisfaction  that  the  goods,  wares,  and 
merchandise,  by  the  importation  whereof  the  forfeitures  and  penal- 
ties aforesaid  have  been  incurred,  were,  at  the  time  of  their  ship- 
ment, bona  Jide  owned  by  citizens  of  the  United  States,  and  shipped, 
and  did  depart  from  some  port  or  place  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  owlied  as  aiforesaid,  between  the  twenty- 
third  day  of  June  and  the  fifteenth  day  of  September,  one  thousand 
eight  hundred  and  twelve: 

Now,  therefore,  know  ye,  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid  upon  the  costs  and  charges  that  have 
arisen  or  may  arise  beiug  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  mer- 
chandise if  legally  imported;  and  also  do  hereby  direct  the  prosecu- 
tion or  prosecutions,  if  any  shall  have  been  instituted  for  the  recovery 
thereof,  to  cease  and  be  discontinued  on  payment  of  the  costs,  charges, 
and  duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 

this  twenty -first  day  of  June,  in  the  year  of  our  Lord  one 
[sfiAL.]  thousand  eight  hundred  and  thirteen,  and  the  thirty-seventh 

year  of  the  independence  of  the  United  States. 

W.JONES, 
Acting  Secretary  of  the  Treasury. 


m 

The  United  States  op  America,  i  ^  -^ . 
District  </  Maryland^  j 


I,  Thomas  Spicer,  derk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affi:x  the 
Fl  fi  7  ^^^  ^^  ^^^  ^^^  district  court  this  third  day  of  October,  in  the 
^  *    '-'   year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Clerk  of  the  District  Court. 
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PetUionera. — Williain  ft  Ricliard  Hall,  Comedy s,  Falconer  ft  Co., 
Kennedy  Long,  Jolin  McKim,  Jr.,  Benjamin  Taylor,  Campbell  ft 
RitcMe. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones^  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 
Whereas,  six  statements  of  facts,  bearing  date  the  seventh  day  of 
June,  1813,  together  with  the  petitions  of  Darcy  ft  Didier,  of  Samuel 
Keyser,  of  James  Ramsay,  of  Washington  Hall  ft  Robert  Barry,  of 
William  D.  McEim,  and  of  Matthew  Smith,  thereto  annexed,  touch- 
ing the  forfeiture  and  penalties  which,  by  reason  Of  the  importation 
of  certain  merchatidise  in  the  ships  Nancy,  Merririac,  Concordia, 
Frederic,  arid  brig  Ann,  have  been  incurred  under  a  statute  of  the 
United  States,  entitled  *  ^An  act  to  interdict  the  commercial  inter- 
course between  the  United  States  and  Great  Britain  and  France  and 
their  dependencies,  and  for  other  purposes,"  and  a  statute  entitled 
'*An  act  concerning  the  commercial  intercourse  between  the  United 
States  and  Greit  Britain  and  France,  and  for  other  purposes,"  and 
the  statute  supplementary  to  the  last  mentioned  statute,  have  been 
transmitted  to  the  Secretary  of  the  Treasury  by  the  judge  of  the 
United  States  for  the  district  of  Maryland,  pursuant  to  the  statute  of 
the  United  States  entitled  **An  act  directing  the  Secretary  of  the 
Treasury  to  remit  fines,  forfeitures,  and  penalties  in  certain  cases;" 
as  by  the  said  statements  of  facts  and  petitions  remaining  in  the 
Treasury  Department  of  the  United  States,  may  fully  appear.  And 
whereas,  I,  the  said  Secretary  of  the  Treasury,  have  maturely  con- 
sidered the  said  statements  of  facts  a'rid  petitions;  and  whereas  it  has 
been  proved  to  my  satisfaction  that  the  goods,  wares,  and  merchan- 
dise, by  the  importation  whereof  the  forfeitures  and  penalties  afore- 
said have  been  incurred,  were,  at  the  time  of  their  shipriient,  bona 
fide  owned  by  citizens  of  the  United  States,  and  shipped,  and  did 
depart  from  some  port  or  place  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  owned  as  aforesaid,  between  the  twenty-third 
day  of  Juiie  and  the  fifteenth  day  6f  September,  one  thousand  eight 
hundred  and  twelve: 

Now,  therefore,  kiow  ye,  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid,  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid,  upon  the  costs  and  charges  that  have 
arisen  or  may  arise,  being  paid,  and  on  piayment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  merchan- 
dise if  legally  imported;  and  also  do  hereby  direct  the  prosecution  or 
prosecutions,  if  any  shall  have  been  instituted  for  the  recovery  thereof, 
to  cease  and  be  discontinued  on  payment  of  the  corts,  cliarges,  and 
duties  as  aforesaid. 
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Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  twenty-first  day  of  June,  in  the  year  of  our  Lord  one 
[SEAL.]  thousand  eight  hundred  and  thirteen,  and  the  thirty-seventh 
year  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Secretary  of  the  Treasury. 

The  United  States  op  America,  \  4^yyU. 
District  (f  MaaryUmd^  ) 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  records  and  proceed- 
ings of  the  district  court  aforesaid. 
In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  the  said  district  court,  this  first  day  of  October,  in 
[SEAL.]  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven. 

THOMAS  SPICER, 
Clerh  cf  the  District  Court. 

Petitioners. — Darcy  &  Didier,  Samuel  Keyser,  James  Bamsay, 
Washington  Hall,  Robert  Barry,  William  D.  McKim,  and  Matthew 
Smith. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 
Whereas  eight  statements  of  facts,  bearing  date  the  7th  day  of 
June,  1813,  together  with  the  petitions  of  James  0 wings,  of  James 
C.  Neilson,  of  John  Heathcote,  of  William  Baker  &  Son,  of  Joseph 
Todhunter,  of  Bolton  Jackson,  of  John  Robinson,  and  of  Henry 
Schroder  &  Co.,  thereto  annexed,  touching  the  forfeitures  and  pen- 
alties which,  by  reason  of  the  importation  of  certain  merchandise  in 
the  ships  Marcellus,  Minerva,  Frederic,  Merrimac,  Hercules,  and 
brig  Ann,  have  been  incurred  under  a  statute  of  the  United  States 
entitled  **An  act  to  interdict  the  commercial  intercourse  between 
the  United  States  and  Great  Britain  and  France  and  their  depen- 
dencies, and  for  other  purposes,"  and  a  statute  entitled  '*An  act 
concerning  the  commercial  intercourse  between  the  United  States 
and  Great  Britain  and  France,  and  for  other  purposes;"  and  the 
statute  supplementary  to  the  last  mentioned  statute,  have  been  trans- 
mitted to  the  Secretary  of  the  Treasury  by  the  judge  of  the  United 
States  for  the  district  of  Maryland,  pursuant  to  the  statute  of  the 
United  States  entitled  *  *  An  act  directing  the  Secretary  of  the  Trea- 
sury to  remit  fines,  forfeitures,  and  pencJties  in  certain  cases,"  as  by 
the  said  statements  of  facts  and  petitions  remaining  in  the  Treasury 
Department  of  the  United  States  may  fully  appear.  And  whereas  I, 
the  said  Secretary  of  the  Treasury,  have  maturely  considered  the 
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said  statements  of  facts  and  petitions;  and  whereas  it  has  been  proved 
to  my  satisfaction  that  the  goods,  wares  and  merchandise,  by  the  im- 
portation whereof  the  forfeitures  and  penalties  aforesaid  have  been 
incurred,  were  at  the  time  of  their  shipment  bona  fide,  owned  by 
citizens  of  the  United  States,  and  shipped,  and  did  depart  from  some 
port  or  place  in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
owned  as  aforesaid,  between  the  twenty-third  day  of  June  and  the 
fifteenth  day  of  September,  one  thousand  eight  hundred  and  twelve: 

Now,  therefore,  know  ye,  that  I,  the  said  Secretary  of  the  Trea- 
sury, in  pursuance  of  the  directions  of  the  said  last  mentioned  statute, 
do  hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties, 
and  forfeitures  incurred  as  aforesaid,  upon  the  costs  and  charges  that 
have  arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties 
which  would  have  been  payable  by  law  on  the  goods,  wares,  and  mer- 
chandise, if  legally  imported;  and  also  do  hereby  direct  the  prosecu- 
tion or  presecutions,  if  any  shall  have  been  instituted  for  the  recovery 
thereof,  to  ceaae  and  be  discontinued  on  payment  of  the  costs,  charges, 
and  duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  ofiice  in  the  city  of  Washington, 
PI  this  seventeenth  day  of  June,  in  the  year  of  our  Lord  one 
'-   '      -•  thousand  eight  hundred  and  thirteen,  and  the  thirty-seventh 
year  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Sea^etary  of  the  Treaaury^ 


The  United  States  op  Amehica,  ■ )  .      . . 
District  of  Maryland,  ]  ^  ^^^ ' 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  foregoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 
r  1    fi  1  ®®^^       *^®  ^^^^  district  court,  this  second  day  of  October,  in 
'^        ■  ^  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty - 
seven. 

THOMAS  SPICER,  i 

Clet'Jc  of  District  Court 

Petitioners. — James  Owinge,  James  CL  Neilson,  John  Heathcote, 
William  Baker  A  Son,  Joseph  Todhunter,  Bolton  Jackson,  John 
Robinson,  Henry  Schroder  &  Co. 


To  all  to  whom  these  presents  may  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 
Whereas  six  statements  of  facts,  bearing  date  the  seventh  day  of 

June,  1813,  together  with  the  petitions  of  Isaac  McKim,  of  William 
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Aloodc,  of  John  S.  Peck,  of  the  Baltimore  Library  Company,  of 
Erasmus  I.  Pierce,  and  of  John  Kingston,  thereto  annexed,  touching 
the  forfeitures  and  penalties  which,  by  reason  of  the  importation 
of  certain  merchandise  in  the  brig  Ann  and  ships  Minerva  and  Con- 
cordia, have  been  incurred   under  a  statute  of  the  United  States 
entitled  "An  act  to  interdict  the  commercial  intercourse  between  the 
United  States  and  Great  Britain  and  France  and  their  dependencies, 
and  for  other  purposes,"  and  a  statute  entitled  *^An  act  concerning 
the  commercial  intercourse   between  the  United  States  and  Great 
Britain  and  France,  and  for  other  purposes,''  and  the  statute  supple- 
mentary to  the  last  mentioned  statute,  have  been  transmitted  to  the 
Secretary  of  the  Treasury  by  the  judge  of  the  United  States  for  the 
district  of  Maryland,  pursuant  to  the  statute  of  the  United  States 
entitled  *  *An  act  directing  the  Secretary  of  the  Treasury  to  remit 
fines,  forfeitures,  and  penalties  in  certain  cases;"  as  by  the  said  state- 
ments of  facts  and  petitions  remaining  in  the  Treasury  Department  of 
the  United  States  may  fully  appear.    And  whereas  I,  the  said  Secretary 
of  the  Treasury,  have  maturely  considered  the  said  statements  of 
facts  and  petitions.     And  whereas  it  has  been  proved  to  my  satisfac- 
tion that   the  goods,  wares,  and  merchandise,  by  the  importation 
whereof  the  forfeitures  and  penalties  aforesaid  have  been  incurred, 
were,  at  the  time  of  their  shipment,  bona  fide  owned  by  citizens  of 
the  United  States,  and  shipped  and  did  depart  from  some  port  or  place 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  owned  as  afore- 
said, between  the  twenty-third  day  of  June  and  the  fifteenth  day 
of  September,  one  thousand  eight  hundred  and  twelve : 

Now,  therefore,  know  ye,  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid,  upon  the  costs  and  charges  that  have 
arisen  or  may  arise  being  paid,  and  on  the  payment  of  the  duties 
which  would  have  been  payable  by  law  on  the  goods,  wares,  and 
merchandise  if  legally  imported;  and  also  do  hereby  direct  the  pros- 
ecution or  prosecutions,  if  any  shall  have  been  instituted  for  the 
recovery  thereof,  to  cease  and  be  discontinued  on  payment  of  the 
costs,  charges,  and  duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  seventeenth  day  of  June,  in  the  year  of  our  Lord  one 
[L.  s.]  thousand  eight  hundred  and  thirteen,  and  the  thirty-seventh 
year  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Secretary  of  the  Treasury, 


The  United  States  op  America,  )  .      .. 
District  of  Maryland^  J 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 


In  testimonj  whereof  I  hereunto  subscribe  my  name  and  affix  the 

1  seal  of  the  said  district  court  this  first  day  of  October,  in  tl^e 

'-*  year  of  our  Lord  one  thousand  eight  hundred  and  fifty -aeven. 

THOMAS  SPICEH, 
Clerk  of  the  District  Court 

Petiiuyners. — Isaac  McKim,   William  Alcock,   John  S.   Peck,    the 
Baltimore  Library  Company,  Erasmus  I.  Pierce,  John  Kingston. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 
Whereas  eight  statements  of  facts,  bearing  date  the  7th  day  of 
•June,  1813,  together  with  the  petitions  of  Thomas  Goodwin,  of  Charles 
W^rii^g  ^^d  Robert  Coleman,  of  Gillingham  &  Randolph,  of  Charles 
Bennett,  of  David  Thacher,  Gamaliel  Bryant,  Gamaliel  Bryant,  junior, 
Benjamin  Barstow  and  George  King,  of  Charles  Bennett,  of  William 
Mason,  and  of  John  Cornthwait,  thereto  annexed,  touching  the  for- 
feitures and  penalties  which,  by  reason  of  the  importation  of  certain 
merchandise  in  the  ships  Minerva,  Frederic,  Concordia,  Merrimac, 
Marcellus,  and  brigs  Ann  and  Female,  have  been  incurred  under  a 
statute  of  the  United  States,  entitled  ^' An  act  to  interdict  the  com- 
mercial intercourse  between  the  United  States  and  Great  Britain  and 
France  and  their  dependencies,  and  for  other  purposes,''  and  a 
statute  entitled  *  ^  An  act  concerning  the  commercial  intercourse  be- 
tween the  United  States  and  Great  Britain  and  France,  and  for  other 
purposes,"  and  the  statute  supplementary  to  the  last  mentioned 
stitute,  have  been  transmitted  to  the  Secretary  of  the  Treasury  by 
the  judge  of  the  United  States  for  the  district  of  Maryland,  pursuant 
to  the  statute  of  the  United  States  entitled  **  An  act  directing  the 
Secretary  of  the  Treasury  to  remit  fines,  forfeitures,  and  penalties 
in, certain  cases,"  as  by  the  said  statements  of  facts  and  petitions  re- 
maining in  the  Treasury  Department  of  the  United  States  may  fully 
appear.  And  whereas,  I,  the  said  Secretary  of  the  Treasury,  have 
maturely  considered  the  said  statements  of  facts  and  petitions;  and 
whereas  it  has  been  proved  to  my  satisfaction  that  the  goods,  wares, 
and  merchandise,  by  the  importation  whereof  the  forfeitures  and 
penalties  aforesaid  have  been  incurred,  were  at  the  time  of  their 
shipment  honafde  owned  by  citizens  of  the  United  States,  and  shipped 
and  did  depart  from  some  port  or  place  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  owned  as  aforesaid,  between  the  twenty- 
third  day  of  June  and  the  fifteenth  day  of  September,  one  thousand 
eight  hundred  and  twelve : 

Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid,  upon  the  costs  and  charges  that 
have  arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties 
which  would  have  been  payable  by  law  on  the  goods,  wares,  and 
'  merchandise  if  legally  imported;  and  also  do  hereby  direct  the  prose^ 
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cution  or  proBecutions,  if  any  shall  have  been  instituted  for  the  re- 
covery thereof,  to  cease  and  be  discontinued  on  payment  of  the  costs ^ 
and  charges,  and  duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  oflBce,  in  the  city  of  Washington^ 
this  twenty-ninth  day  of  June,  in  the  year  of  our  Lord  one 
[l.  8.]    thousand  eight  hundred  and  thirteen,  and  the  thirty-seventh 
vear  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Secretary  qf  the  Treasxiry. 

The  United  States  op  America,  )  .      .. 
District  (f  Maryland^  ) 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  afore- 
going is  a  true  copy  of  the  release  on  file  among  the  record  and  pro- 
ceedings of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  amd  aflSx  the 
seal  of  the  said  district  court,  this  second  day  of  October,  in 
[L.  8.]    the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven. 

THOS.  SPICER, 
GUrlc  of  the  District  Court, 

Petitioners. — Thomas  Goodwin,  Charles  Waring  and  Robert  Cole- 
man, Gillingham  &  Randolph,  Charles  Bennett,  David  Thacher,  Ga- 
maliel Bryant,  Gamaliel  Bryant,  jr.,  Benjamin  Barstow  and  George 
King,  Charles  Bennett,  William  Mason,  John  Comthwait. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 
Whereas  seven  statements  of  facts,  bearing  date  the  seventh  day 
of  June,  1813,  together  with  the  petition  of  Luke  Tiernan  A  Oo^,  of 
Joseph  &  William  Smith,  of  William  King,  of  John  Moss,  of  Ebene- 
zer  &  John  Breed,  of  William  M.  Beall,  and  of  Samuel  Hays,  thereto 
annexed,  touching  the  forfeiture  and  penalties  which,  by  reason  of 
the  importation  of  certain  merchandise  in  the  ships  Merrimac,  Con- 
cordia, and  brigs  Ann  and  Female,  have  been  incurred  under  a  statute 
of  the  United  States  entitled  **An  act  to  interdict  the  commercial 
intercourse  between  the  United  States  and  Great  Britain  and  France 
and  their  dependencies,  and  for  other  purposes,''  and  a  statute  enti- 
tled **An  act  concerning  the  commercial  intercourse  between  the 
United  States  and  Great  Britain  and  France,  and  for  other  purposes, ' ' 
and  the  statute  supplementary  to  the  last  mentioned  statute,  have  been 
transmitted  to  the  Secretary  of  the  Treasury  by  the  judge  of  the 
United  States  for  the  district  of  Maryland,  pursuant  to  the  statute  of 
the  United  States  entitled  **An  act  directing  the  Secretary  of  the 
Treasury  to  remit  fines,  forfeitures,  and  penalties  in  certain  cases/ '^^ 
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38  by  the  said  statements  of  facts  and  petitions  remaining  in  the 
Treasury  Department  of  the  United  States  may  fully  appear.  And 
whereas  I,  the  said  Secretary  of  the  Treasury,  have  maturely  con- 
sidered the  said  statements  of  facts  and  petitions;  and  whereas  it 
has  been  proved  to  my  satisfaction  that  the  goods,  wares,  and  mer- 
cliandise,  by  the  importation  whereof  the  forfeitures  and  penalties 
aforesaid  have  been  incurred,  were,  at  the  time  of  their  shipment, 
bo/na  fide  owned  by  citizens  of  the  United  States,  and  shipped,  and 
<]id  depart  from  some  port  or  place  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  owned  as  sibresaid,  between  the  twenty -third  day 
of  June  and  the  fifteenth  day  of  September,  one  thousand  eight  hun- 
dred and  twelve: 

Now,  therefore,  know  ye,  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid  upon  tKe  costs  and  charges  that  have 
arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  mer- 
chandise if  legally  imported;  and  also  do  hereby  direct  the  prosecu- 
tion or  prosecutions,  if  any  shall  have  been  instituted  for  the  recovery 
thereof,  to  cease  and  be  discontinued  on  payment  of  the  costs,  charges, 
and  duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  twenty-ninth  day  of  June,  in  the  year  of  our  Lord  one 
[SEAL.]  thousand  eight  hundred  and  thirteen,  and  the  thirty-seventh 
year  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Secretary  of  the  Treasury, 


The  United  States  of  America,  )  .      ... 
District  of  Maryland,  J 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 
r  -|  seal  of  the  said  district  court  this  first  day  of  October,  in  the 
^  '   '^   year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Clerk  cf  tJie  District  Court. 

Petitiofiers. — Luke  Tiernan  &  Co.,  Joseph  &  William  Smith,  Wil- 
liam King,  John  Moss,  Ebenezer  &  John  Breed,  William  M.  Beall, 
Samuel  Hayj^. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 

Whereas  seven  statements  of  facts,  bearing  date  the  7  th  day  of 
June,  1813,  together  with  the  petitions  of  Elisha  Brown,  of  Richard 
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Norris,  of  George  Gmndy  &  Sons,  of  Eichelberger  &  Clemm,  of  Johi» 
D.  Craig,  of  Luke  Tiernan  &  Co.,  and  of  Schultz  &  Vogler,  thereto- 
annexed,  touching  the  forfeitures  and  penalties  which,  by  reason  of 
the  importation  of  certain  merchandise  in  the  ships  Merrimac,  Female, 
MarcelluB,  Concordia,  Frederic,  and  brig  Ann,  have  been  incurred 
under  a  statute  of  the  United  States  entitled  '*  An  act  to  interdict  the 
commercial  intercourse  between  the  United  States  and  Great  Britain 
and  France  and  their  dependencies,  and  for  other  purposes,"  and  a 
statute  entitled  **An  act  concerning  the  commercial  intercourse  be- 
tween the  United  States  and  Great  Britain  and  France,  and  for  other 
purposes,"  and  the  statute  supplementary  to  the  last  mentioned 
statute,  have  been  transmitted  to  the  Secretary  of  the  Treasury  by  the 
judge  of  the  United  States  for  the  district  of  Maryland,  pursuant  to- 
the  statute  of  the  United  States  entitled  **  An  act  directing  the  Sec- 
retary of  the  Treasury  to  remit  fines,  forfeitures,  and  penalties  in 
certain  cases,"  as  by  the  said  statements  of  facts  and  petitions  re- 
maining in  the  Treasury  Department  of  the  United  States  may  fully 
appear;  and  whereas  I,  the  said  Secretary  of  the  Treasury,  have- 
maturely  considered  the  said  statements  of  facts  and  petitions;  and 
whereas  it  has  been  proved  to  my  satisfaction  that  the  goods,  wares, 
and  merchandise,  by  the  importation  whereof  the  forfeitures  and 
penalties  aforesaid  have  been  incurred,  were,  at  the  time  of  their 
shipment,  bona  fide  owned  by  citizens  of  the  United  States,  and 
shipped  and  did  depart  from  some  port  or  place  in  the  United  King- 
dom of  Great  Britain  and  Ireland,  owned  as  aforesaid,  between  the 
twenty-third  day  of  June  and  the.  fifteenth  day  of  September,  one 
thousand  eight  hundred  and  twelve  : 

Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid,  upon  the  costs  and  charges  that  have 
arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  merchan- 
dise if  legally  imported;  and  also  do  hereby  direct  the  prosecution  or 
prosecutions,  if  any  shall  have  been  instituted  for  the  recovery  thereof, 
to  cease  and  be  discontinued,  on  payment  of  the  costs,  charges,  and 
duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  oifice,  in  the  city  of  Washington, 
this  twenty-ninth  day  of  June,  in  the  year  of  our  Lord  one 
[SEAL.]     thousand  eight  hundred  and  thirteen,  and  the  thirty-seventh 
year  of  the  independence  of  the  United  States. 

W.  JONES, 
Acthig  Secretary  of  the  Treasiiy^. 

The  United  States  op  America,  )  ,       ., 
District  of  Maryland^  f 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
\ti  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
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is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  aflSx  the 
seal  of  the  said  district  court,  this  first  day  of  October,  in 
[L.  8.]     the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven. 

THOMAS  SPICER, 
(Jlerk  of  the  District  Court. 

Petitioners. — Elisha  Brown,  Richard  Norris,  George  Grundy  & 
Sons,  Eichelberger  &  Clemm,  John  D.  Craig,  Luke  Tiernan  &  Co.,. 
Schultz  &  Vogler. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secret&ry  of  the  Treasury  of  the  United  States,  send  greeting : 
Whereas  six  statements  of  facts,  bearing  date  the  7th  day  of  June, 
1813,  with  the  petitions  of  Crosdale  &  Gibson,  of  Alexander  Brown 
&  Sons,  of  Fridge  &  Morris,  of  Robert  Miller,  of  Lewin  Wethered, 
and  of  John  Hoffinan,  thereto  annexed,  touching  the  forfeitures  and 
penalties  which,  by  reason  of  the  importation  of  certain  merchandise 
in  the  ships  Minerva,  Marcellus,  Concordia,  Merrimac,  Frederic,  and 
brig  Ann,  have  been  incurred  under  a  statute  of  the  United  States 
entitled  *  *  An  act  to  interdict  the  commercial  intercourse  between  the 
United  States  and  Great  Britain  and  France  and  their  dependencies, 
and  for  other  purposes,''  and  a  statute  entitled  **  An  act  concerning 
the  commercial  intercourse  between  the  United  States  and  Great 
Britain  and  France,  and  for  other  purposes,"  and  a  statute  supple- 
mentary to  the  last  mentioned  statute,  have  been  transmitted  to  the 
Secretary  of  the  Treasury  by  the  judge  of  the  United  States  for  the 
district  of  Maryland,  pursuant  to  the  statute  of  the  United  States 
entitled  *'An  act  directing  the  Secretary  of  the  Treasury  to  remit 
fines,  forfeitures,  and  penalties  in  certain  cases,"  as  by  the  said  state- 
ments of  facts  and  petitions  remaining  in  the  Treasury  Department 
of  the  United  States  may  fully  appear;  and  whereas  I,  the  said  Secre- 
tary of  the  Treasury,  have  maturely  considered  the  said  statements 
of  facts  and  petitions;  and  whereas  it  has  been  proved  to  my  satisfac- 
tion that  the  goods,   wares,   and   merchandise,   by  the    importation 
whereof  the  forfeitures  and   penalties  aforesaid  have  been  incurred, 
were,  at  the  time  of  their  shipment,  bona  fide  owned  by  citizens  of 
the  United  States,  and  shipped  and  departed  from  some  port  or  place 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  owned  as  afore- 
said, between  the  twenty-third  day  of  June  and  the  fifteenth  day  of 
September,  one  thousand  eight  hundred  and  twelve : 

Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  last  mentioned  statute,  do  hereby 
remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and  forfeit- 
ures incurred  as  aforesaid,  upon  the  costs  and  charges  that  have  arisen 
or  may  arise  being  paid,  and  on  payment  of  the  duties  which  would 
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have  been  payable  by  law  on  the  goods,  wares,  and  merchandise  if 
legally  imported;  and  also  do  hereby  direct  the  prosecution  or  prose- 
cutions, if  any  shall  have  been  instituted  for  the  recovery  thereof,  to 
cease  and  be  discontinued,  on  payment  of  the  costs,  charges,  and 
duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  twenty-first  day  of  June,  in  the  year  of  our  Lord  one 
[SEAL.]     thousand  eight  hundred  and  thirteen,  and  the  thirty -seventh 
year  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Secretary  of  the  Treasury. 

The  United  States  of  America,  I  ^  -«^ . 
District  of  Maryland,  ) 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  the  said  district  court,  this  third  day  of  October,  in 
[L.  8.]     the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven. 

THOMAS  SPICER, 
Clerk  of  the  District  Court. 

Petitioivera. — Grosdale  &  Gibson,  Alexander  Brown  &  Sons,  Fridge 
&  Morris,  Robert  Miller,  Lewin  Wethered,  and  John  Hofiman. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 

Whereas  eight  statements  of  facts,  bearing  date  the  seventh  day 
of  June,  1813,  together  with  the  petitions  of  Peter  DifTenderffer,  of 
McCuUoch  &  Poor,  of  Blair  &  Dall,  of  Thomas  and  Isaac  Edmondson, 
of  Poultney  <fe  Thomas,  of  George  Frederick  &  Jacob  Lindenberger, 
of  Prentis  &  Carter,  and  of  Frederick  Jordan,  thereto  annexed, 
touching  the  forfeitures  and  penalties  which,  by  reason  of  the  im- 
portation of  certain  merchandise  in  the  ships  Minerva,  Marcellus, 
Merrimac,  Female,  Frederic,  and  brig  Ann,  have  been  incurred 
under  a  statute  of  the  United  States  entitled  ''An  act  to  interdict  the 
commercial  intercourse  between  the  United  States  and  Great  Britain 
and  France  and  their  dependencies,  and  for  other  purposes,''  and 
a  statute  entitled  *'An  act  concerning  the  commercial  intercourse 
between  the  United  States  and  Great  Britain  and  France,  and  for 
other  purposes,''  and  the  statute  supplementary  to  the  last  mentioned 
statute,  have  been  transmitted  to  the  Secretary  of  the  Treasury  by  the 
judge  of  the  United  States  for  the  district  of  Maryland,  pursuant  to 
the  statute  of  the  United  States  entitled  *'An  act  directing  the  Secre- 
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tary  of  the  Treasury  to  remit  fines,  forfeitures,  and  penalties,  in 
certain  cases;"  as  by  the  said  statements  of  facts  and  petitions 
remaining  in  the  Treasury  Department  of  the  United  States  may  fully 
appear ;  and  whereas  I,  the  said  Secretary  of  the  Treasury,  have 
maturely  considered  the  said  statements  of  facts  and  petitions;  and 
whereas  it  has  been  proved  to  my  satisfaction  that  the  goods,  wares, 
and  merchandise,  by  the  importation  whereof  the  forfeitures  and 
penalties  aforesaid  have  been  incurred,  were,  at  the  time  of  their 
shipment,  bofia  Jlde  owned  by  citizens  of  the  United  States,  and 
shipped,  and  did  depart  from  some  port  or  place  in  the  United  King- 
dom of  Great  Britain  aud  Ireland,  owned  as  aforesaid,  between  the 
twenty-third  day  of  June  and  the  fifteenth  day  of  September,  one 
thousand  eight  hundred  and  twelve : 

Now,  therefore,  know  ye,  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid,  upon  the  costs  and  charges  that 
have  arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties 
which  would  have  been  payable  by  law  on  the  goods,  wares,  and 
merchandise  if  legally  imported;  and  also  do  hereby  direct  the  pros- 
ecution or  prosecutions,  if  any  shall  have  been  instituted  for  the 
recovery  thereof,  to  cease  and  be  discontinued  on  payment  of  the 
costs,  charges,  and  duties  as  aforesaid. 
Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 

tliis  twenty-first  day  of  June,  in  the  year  of  our  Lord  one 
[l.  s.]  thousand  eight  hundred  and  thirteen,  and  the  thirty-seventh 

year  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Secretary  of  the  Treasury. 


The  United  States  op  America,  }  .      .. 
District  (^  Maryland,  ) 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 

'^  ^  n  seal  of  the  said  district  court  this  second  day  of  October,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Clerk  of  the  District  Court. 

Petitioners. — Peter  Difienderfier,  McCuUoch  A  Poor,  Blair  &  Dall, 
Thomas  and  Isaac  Edmondson,  Poultney  &  Thomas,  George,  Fred- 
erick &  Jacob  Lindenberger,  Prentis  &  Carter,  and  Frederick  Jordan. 
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To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting : 

Whereas  five  statements  of  facts,  bearing  date  the  7th  day  of  June, 
1813,  together  with  the  petitions  of  William  and  David  Cochrane,  of 
Henry  Thompson,  of  Charles  Warfield,  of  Derick  Keyser,  and  of  Peter 
HoflFman,  thereto  annexed,  touching  the  forfeitures  and  penalties  by 
reason  of  the  importation  of  certain  merchandise  in  the  ships  Minerva, 
Marcellus,  Merrimac,  Concordia,  Frederic,  and  brig  Aim,  incurred 
under  a  statute  of  the  United  States,  entitled  **An  act  to  interdict 
the  commercial  intercourse  between  the  United  States  and  Great 
Britain  and  Prance  and  their  dependencies,  fed  for  other  purposes," 
and  a  statute  entitled  *  *An  act  concerning  the  commercial  intercourse 
between  the  United  States  and  Great  Britain  and  France,  and  for 
other  purposes,"  and  the  statute,  supplementary  to  the  last  mentioned 
statute,  have  been  transmitted  to  the  Secretary  of  the  Treasury  by  the 
judge  of  the  United  States  for  the  district  of  Maryland,  pursuant  to 
the  statute  of  the  United  States,  entitled  **An  act  directing  the 
Secretary  of  the  Treasury  to  remit  fines,  forfeitures  and  penalties  in 
certain  cases ;"  as  by  the  said  statements  of  facts  and  petitions  re- 
maining in  the  Treasury  Department  of  the  United  States  may  fully 
appear;  and  whereas  I,  the  said  Secretary  of  the  Treasury,  have 
maturely  considered  the  said  statements  of  facts  and  petitions;  and 
whereas  it  has  been  proved  to  my  satisfaction  that  the  goods,  wares, 
and  merchandise,  by  the  importation  whereof  the  forfeitures  and 
penalties  aforesaid  have  been  incurred,  were  at  the  time  of  their  ship- 
ment bona  fide  owned  by  citizens  of  the  United  States,  and  shipped 
and  did  depart  from  some  port  or  place  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  owned  as  aforesaid,  between  the  twenty- 
third  day  of  June  and  the  fifteenth  day  of  September,  one  thousand 
eight  hundred  and  twelve : 

Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  direction  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid,  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid,  upon  the  costs  and  charges  that  have 
arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  mer- 
chandise if  legally  imported;  and  also,  do  hereby  direct  the  prosecution 
or  prosecutions,  if  any  shall  have  been  instituted  for  the  recovery 
thereof,  to  cease  and  be  discontinued  on  payment  of  the  costs, 
charges,  and  duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  office  in  the  city  of  Washington, 
this  twenty-first  day  of  June,   in  the  year  of  our  Lord  one 
[L.  8. 1     thousand  eight  hundred  and  thirteen,  and  the  thirty-seventh 
year  of  the  independence  of  the  United  States. 

W,  JONES, 
Acting  Secretary  of'  the  Treaam-y, 


The  United  States  op  America,  )  .       .. . 
District  of  Maryland^  ) 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
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is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 

[L.  8.]  seal  of  the  said  district  court,  this  second  day  of  October  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Clerk  of  District  Court. 

Peiitioners, — ^WiUiam  and  David  Cochran,  Henry  Thompson,  Charles 
Warfield,  Derick  Keyser,  Peter  Hofiman. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 

Whereas  four  statements  of  facts,  bearing  date  the  seventh  day  of 
June,  1813,  together  with  the  petitions  of  George  Hoffman,  of  Bichard 
Ratlien,  of  McKeen  &  McClellan,  and  of  John  Trull,  thereto  annexed, 
touching  the  forfeitures  and  penalties  which,  by  reason  of  the  im- 
portation of  certain  merchandise  in  the  ships  Minerva,  Marcellus, 
Merrimac,  Frederic,  Concordia,  and  brig  Ann,  have  been  incurred 
under  a  statute  of  the  United  States  entitled  *'An  act  to  interdict  the 
commercial  intercourse  between  the  United  States  and  Great  Britain 
and  France  and  their  dependencies,  and  for  other  purposes,''  and  a 
Btatute  entitled  **An  act  concerning  the  commercial  intercourse  be- 
tween the  United  States  and  Great  Britain  and  France,  and  for  other 
purposes,"  and  the  statute  supplementary  to  the  last  mentioned 
statute,  have  been  transmitted  to  the  Secretary  of  the  Treasury  by 
the  judge  of  the  United  States  for  the  district  of  Maryland,  pursuant 
to  the  statute  of  the  United  States  entitled  *'An  act  directing  the 
Secretary  of  the  Treasury  to  remit  fines,  forfeitures,  and  penalties  in 
certain  cases,"  as  by  the  said  statements  of  facts  and  petitions  re- 
maining in  the  Treasury  Department  of  the  United  States  may  frilly 
appear;  and  whereas  I,  the  said  Secretary  of  the  Treasury,  have 
maturely  considered  the  said  statements  of  facts  and  petitions;  and 
whereas  it  has  been  proved  to  my  satisfaction  that  the  goods,  wares, 
and  merchandise,  by  the  importation  whereof  the  forfeitures  and 
penalties  aforesaid  have  been  incurred,  were,  at  the  time  of  their 
shipment,  bonajide  owned  by  citizens  of  the  United  States,  and  were 
shipped,  and  did  depart  from  some  port  or  place  in  the  United  King- 
dom of  Great  Britain  and  Ireland,  owned  as  aforesaid,  between  the 
twenty-third  day  of  June  and  the  fifteenth  day  of  September,  one 
thousand  eight  hundred  and  twelve : 

Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid  upon  the  costs  and  charges  that  have 
arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  mer- 
chandise if  legally  imported;  and  also  do  hereby  direct  the  prosecu- 
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tion  or  prosecutions,  if  any  shall  have  been  instituted  for  the  reooverj 
thereof,  to  cease  and  be  discontinued  on  payment  of  the  costs,  chargefl, 
and  duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  twenty-first  day  of  June,  in  the  year  of  our  Lord  one 
[SEAL.]  thousand  eight  hundred  and  thirteen,  and  the  thirty -seventh 
year  of  the  independence  of  the  United  States. 

W-  JONES, 
Acting  Secretary  of  the  Treasury, 


The  Ukitbd  States  op  America,  (  .      ., 
Dvdrid  of  Maryland,  ^totmt: 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 
r  ^  seal  of  the  said  district  court  this  first  day  of  October,  in  the 
*-  ■    '-'   year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Cleric  (^  the  District  Court. 

Petitioners. — George  Hoflfinan,  Richard  Ratlien,  McKeen  A  McClel- 
lan,  John  Trull. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 

Whereas  five  statements  of  facts,  bearing  date  the  11th  day  of 
September,  1813,  together  with  the  petitions  of  George  and  Jeremiah 
Howard,  of  Joreph  B.  and  William  N.  Lapsley,  of  Timothy  Wiggin, 
and  two  of  Robert  Halliday,  thereto  annexed,  touching  the  forfeitures 
and  penalties  which  by  reason  of  the  importation  of  certain  merchan- 
dise in  the  ships  Minerva  and  Concordia,  have  been  incurred  under 
a  statute  of  the  United  States,  entitled  *'An  act  to  interdict  the  com- 
mercial intercourse  between  the  United  States  and  Groat  Britain  apd 
France  and  their  dependencies,  and  for  other  purposes, "  and  a  statute 
entitled  *  *Au  act  concerning  the  commercial  intercourse  between  the 
United  States  and  Great  Britain  and  Prance,  and  for  other  purposes," 
and  the  statute  supplementary  to  the  last  mentioned  statute,  have  been 
transmitted  to  the  Secretary  of  the  Treasury  by  the  judge  of  the 
United  States  for  the  district  of  Maryland,  pursuant  to  the  statute 
of  the  United  States,  entitled  **An  act  directing  the  Secretary  of  the 
Treasury  to  remit  fines,  forfeitures  and  penalties  in  certain  ca«es," 
as  by  the  said  statements  of  fact«  and  petitions  remaining  in  the 
Treasury  Department  of  the  United  States  may  fully  appear.  And 
whereas,  I,  the  said  Secretary  of  the  Treasury  have  maturely  con- 
sidered the  said  statements  of  facts  and  petitions:  and  whereas  it  has 
been  proved  to  my  satisfaction  that  the  goods,  wares,  and  merchan- 
dise, by  the  importation  whereof  the  forfeitures  and  penalties  afore- 
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said  have  been  incurred,  were,  at  the  time  of  their  shipment,  bona 
Jide  owned  by  citizens  of  the  United  States,  and  shipped,  and  did 
depart  from  some  port  or  place  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  owned  as  aforesaid,  between  the  twenty-third 
day  of  June  and  the  fifteenth  day  of  September,  one  thousand  eight 
hundred  and  twelve : 

Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid,  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid,  upon  the  costs  and  charges  that  have 
arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  merchandise 
if  legally  imported;  and  also  do  hereby  direct  the  prosecution  or 
prosecutions,  if  any  shall  have  been  instituted  for  the  recovery  thereof, 
to  cease  and  be  discontinued  on  payment  of  the  costs,  charges,  and 
duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  oflSce,  in  the  city  of  Washington 
this  second  day  of  November,  in  the  year  of  our  Lord  one 
[l.  s,]     thousand  eight  hundred  and  thirteen,  and  the  thirty-eighth 
3*ear  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Secretary  of  the  Treasury, 


The  United  States  op  Ahebica,  )  .      ., , 
District  of  Maryland^  J 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  aflSx  the 
|.  -|  seal  of  the  said  district  court,  this  second  day  of  October  in  the 
^      '^  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Clerk  cf  DistHct  Court. 

Petitioners. — George  and  Jeremiah  Howard,  Joseph  B.  and  William 
M.  Lapsley,  Timothy  Wiggin,  and  two  of  Robert  Halliday. 


To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 
Whereas  four  petitions  and  statements  of  facts,  bearing  date  the 
eleventh  day  of  September,  1813,  tc^ether  with  the  petitions  of  Bos- 
well,  Morris  &  Jones,  of  Thomas  Parker,  of  Hugh  Smith,  and  of 
McKean  &  Woodland,  thereto  annexed,  touching  the  forfeitures  and 
penalties  which,  by  reason  of  the  importation  of  certain  merchandise 
in  the  brig  Penobscot  and  ships  Ann  and  Marcellus,  have  been  in- 
curred under  a  statute  of  the  United  States  entitled  **An  act  to  inter- 
dict the  commercial  intercourse  between  the  United  States  and  Great 
Britain  and  Prance  and  their  dependencies,  and  for  other  purposes," 
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iind  a  statute  entitled  ''An  act  concerning  the  commercial  intercourse 
between  the  United  States  and  Great  Britain  and  France,  and  for 
other  purposes, '^  and  the  statute  supplemenjtary  to  the  last  mentioned 
statute,  have  been  transmitted  to  the  Secretary  of  the  Treasury  by  the 
judge  of  the  United  States  for  the  district  of  Maryland,  pursuant  to 
the  statute  of  the  United  States  entitled  **An  act  directing  the  Secre- 
tary of  the  Treasury  to  remit  fines,  forfeitures,  and  penalties  in  certain 
cases;''  as  by  the  said  statements  of  facts  and  petitions  remaining  in 
the  Treasury  Department  of  the  United  States  may  fully  appear;  and 
whereas  I,  the  said  Secretary  of  the  Treasury,  have  maturely  con- 
sidered the  said  statements  of  facts  and  petitions;  and  whereas  it 
has  been  proved  to  my  satisfaction  that  the  goods,  wares,  and  mer- 
chandise, by  the  importation  whereof  the  forfeitures  and  penalties 
aforesaid  have  been  incurred,  were,  at  the  time  of  their  shipment, 
bona  fide  owned  by  citizens  of  the  United  States,  and  shipped,  and 
did  depart  from  some  port  or  place  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  owned  as  aforesaid,  between  the  twenty-third 
day  of  June  and  th^  fifteenth  day  of  September,  one  thousand  eight 
hundred  and  twelve: 

Now,  therefore,  know  ye,  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid  all  fines,  penalties,  and  for- 
feitures incurred  as  aforesaid,  upon  the  costs  and  charges  that  have 
arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  mer- 
chandise if  legally  imported;  and  also  do  hereby  direct  the  prosecu- 
tion or  prosecutions,  if  any  shall  have  been  instituted  for  the  recovery 
thereof,  to  cease  and  be  discontinued  on  payment  of  the  costs,  charges, 
and  duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  second  day  of  November,  in  the  year  of  our  Lord  one 
[L.  S.]  thousand  eight  hundred  and  thirteen,  and  the  thirty-eighth 
year  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Secretary  of  the  Treasury. 


The  United  States  op  America,  )  .      .. 
District  of  Maryland,  ) 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 
J.  n  seed  of  the  said  district  court  this  second  day  of  October,  in  the 
L  '   '-'  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPIOER, 
Glerlc  (^  the  District  Court. 

Petitionefi'8, — ^Boswell,  Morris  &  Jones,  Thomas  Parker,  Hugh  Smith, 
and  McKean  &  Woodland. 
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To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting: 
Whereas  a  statement  of  fact«,  bearing  date  the  2d  day  of  Decem- 
ber, 1813,  together  with  the  petition  of  Patrick  Dunkin,  Johnston 
Henderson,  and  John  Williams,  thereto  annexed,  touching  the  forfeit- 
ures and  penalties  which,  by  reason  of  the  importation  of  certain 
merchandise  in  the  ship  Frederic,  have  been  incurred  under  a  statute 
of  the  United  States  entitled  **An  act  to  interdict  the  commercial 
intercourse  between  the  United  States  and  Great  Britain  and  Prance, 
and  their  dependencies,  and  for  other  purposes,"  and  a  statute  en- 
titled ''An  act  concerning  the  commercial  intercourse  between  the 
United  States  and  Great  Britain  and  Prance,  and  for  other  purposes,'' 
and  the  statute  supplementary  to  the  last  mentioned  statute,  have  been 
transmitted  to  the  Secretary  of  the  Treasury  by  the  judge  of  the 
United  States  for  the  district  of  Maryland,  pursuant  to  the  statute  of 
the  United  States  entitled  '*An  act  directing  the  Secretary  of  the 
Treasury  to  remit  fines,  forfeitures,  and  penalties  in  certain  cases," 
as  by  the  said  statement  of  facts  and  petition  remaining  in  the  Treasury 
Department  of  the  United  States  may  fully  appear;  and  whereas  I, 
the  said  Secretary  of  the  Treasury,  have  maturely  considered  the 
said  statement  of  facts  and  petition;  aiid  whereas  it  has  been  proved 
to  my  satisfaction  that  the  goods,  wares,  and  merchandise,  by  the 
importation  whereof  the  forfeitures  and  penalties  aforesaid  have  been 
incurred,  were,  at  the  time  of  their  shipment,  bona  fde  owned  by 
citizens  of  the  United  States,  and  shipped  and  did  depart  from  some 
port  or  place  in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
owned  as  aforesaid,  between  the  twenty-third  day  of  June  and  the 
fifteenth  day  of  September,  one  thousand  eight  hundred  and  twelve : 
Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid,  upon  the  costs  and  charges  that  have 
arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on.  the  goods,  wares,  and  merchan- 
dise if  legally  imported;  and  also  do  hereby  direct  the  prosecution  or 
prosecutions,  if  any  shall  shall  have  been  instituted  for  the  recovery 
thereof,  to  cease  and  be  discontinued  on  payment  of  the  costs, 
charges,  and  duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  eighth  day  of  December,  in  the  year  of  our  Lord  one 
[seal.]     thousand  eight  hundred  and  thirteen,  and  the  thirty -eighth 
year  of  the  independence  of  the  United  States. 

W.  JONES, 
Acting  Secretary  of  the  Treasury. 

The  Uottbd  States  op  America,  )  .      .. 
District  of  Maryland^  ) 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
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is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  the  said  district  court,  this  third  day  of  October,  in 
[L.  6.]      the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven. 

THOMAS  SPICER, 
Clerk  of  the  District  Court. 

Petitioners. — Patrick  Dunkin,  Johnston  Henderson,  and  John  Wil- 
liams.   ' 


To  all  to  whom  these   presents  shall   come,  I,  George  Washington 

Campbell,  Secretary  of  the  Treasury  of  the  United  States,  send 

greeting: 

Whereas  two  Statements  of  facts,  bearing  date  the  5th  day  of 
March,  1814,  together  with  the  petitions  of  Jaazoniah  Gross  and  of 
James  Pauley,  thereto  annexed,  touching  the  forfeitures  and  penalties 
which,  by  reason  of  the  importation  of  certain  merchandise  in  the 
ships  Minerva,  Frederic,  and  Marcellus,  have  been  incurred  under 
a  statute  of  the  United  States  entitled  *  *  An  act  to  interdict  the  com- 
mercial intercourse  between  the  United  States  and  Great  Britain  and 
Prance  and  their  dependencies,  and  for  other  purposes,"  and  a  statute 
entitled  *  •  An  act  concerning  the  commercial  intercourse  between  the 
United  States  and  Great  Britain  and  Prance,  and  for  other  purposes," 
and  the  statute  supplementary  to  the  last  mentioned  statute,  have  been 
transmitted  to  the  Secretary  of  the  Treasury  by  the  judge  of  the 
United  States  for  the  district  of  Maryland,  pursuant  to  the  statute  of 
the  United  States  entitled  *  *  An  act  directing  the  Secretary  of  the 
Treasury  to  remit  fines,  forfeitures,  and  penalties  in  certain  cases," 
as  by  the  said  statements  of  facts  and  petitions  remaining  in  the 
Treasury  Department  of  the  United  States  may  fully  appear;  and 
whereas  I,  the  said  Secretary  of  the  Treasury,  have  maturely  consid- 
ered the  said  statements  of  facts  and  petitions;  and  whereas  it  has  been 
proved  to  my  satisfaction  that  the  goods,  wares,  and  merchandise,  by 
the  importation  whereof  the  forfeitures  and  penalties  aforesaid  have 
been  incurred,  were,  at  the  time  of  their  shipment,  boraa  fide  owned 
by  citizens  of  the  United  States,  and  shipped  and  did  depart  from 
some  port  or  place  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  owned  as  aforesaid,  between  the  twenty-third  day  of  June 
and  the  fifteenth  day  of  September,  one  thousand  eight  hundred  and 
twelve: 

Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid,  upon  the  costs  and  charges  that  have 
arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  merchan* 
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dise  if  legally  imported;  and  also  do  hereby  direct  the  prosecution 
or  prosecutions,  if  any  shall  have  been  instituted  for  the  recovery 
thereof,  to  cease  and  be  discontinued  on  payment  of  the  costs,  chargeSi 
and  duties  as  aforesaid. 
Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  twenty-eighth  day  of  April,  in  the  year  of  our  Lord 
[BEiL.]     one  thousand  eight  hundred  and  fourteen,  and  the  thirty- 
eighth  of  the  independence  of  the  United  States. 

G.  W.  CAMPBELL, 
Secretary  of  the  Treasury. 

The  United  States  op  Ambbica,  )  .      .. 
District  of  Maryland,  ]^^' 

I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 

in  and  for  the  Maryland  district,  do  hereby  certify  that  the  afore^ 

going  is  a  true  copy  of  the  release  on  file  among  the  record  and  pro? 

ceedings  of  the  district  court  aforesaid. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 

seal  of  the  said  district  court,  this  second  day  of  October, 

[L.  s.]     in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

fifty-seven. 

THOMAS  SPICEE, 
Clerk  of  the  District  Court. 

Petitioners. — Jaazoniah  Gross  and  James  Pauley. 


To  all  to  whom  these  presents  shall  come,  I,  George  Washington 
Campbell,  Secretary  of  the  Treasury  of  the  United  States,  send 
greeting : 

Whereas  two  statements  of  facts,  bearing  date  the  fifth  day  of 
March,  1814,  together  with  the  petitions  of  John  Berry  and  of  WiUiam 
Ward,  thereto  annexed,  touching  the  forfeitures  and  penalties  which, 
by  reason  of  the  importation  of  certain  merchandise  in  the  brig  Ann 
and  ship  Marcellus,  have  been  incurred  under  a  statute  of  the  United 
States  entitled  **An  act  to  interdict  the  commercial  intercourse  be- 
tween the  United  States  and  Great  Britain  and  France  and  their 
dependencies,  and  for  other  purposes,"  and  a  statute  entitled  *'An 
act  concerning  the  commercial  intercourse  between  the  United  States 
and  Great  Britain  and  France,  and  for  other  purposes,''  and  the 
statute,  supplementary  to  the  last  mentioned  statute,  have  been  trans- 
mitted to  the  Secretary  of  the  Treasury  by  the  judge  of  the  United 
States  for  the  district  of  Maryland,  pursuant  to  the  statute  of  the 
United  States  entitled  '*An  act  directing  the  Secretary  of  the  Trea- 
sury to  remit  fines,  forfeitures,  and  pentdties  in  certain  cases,"  as  by 
the  said  statements  of  facts  and  petitions  remaining  in  the  Treasury 
Department  of  the  United  States  may  folly  appear;  and  whereas  I, 
the  said  Secretary  of  the  Treasury,  have  maturely  considered  the 
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said  statements  of  facts  and  petitions ;  and  whereas  it  hath  been 
proved  to  my  satisfaction  that  the  goods,  wares,  and  merchandise, 
by  the  importation  whereof  the  forfeitures  and  penalties  aforesaid 
have  been  incurred,  were,  at  the  time  of  their  shipment,  iona  Jide 
owned  by  citizens  of  the  United  States,  and  shipped  and  did  depart 
from  some  port  or  place  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  owned  as  aforesaid,  between  the  twenty -third  day  of  June 
and  the  fifteenth  day  of  September,  one  thousand  eight  hundred  and 
twelve : 

Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treasury, 
in  pursuance  of  the  directions  of  the  said  last  mentioned  statute,  do 
hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and 
forfeitures  incurred  as  aforesaid,  upon  the  costs  and  charges  that  have 
arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable,  by  law,  on  the  said  goods,  wares,  and  mer- 
chandise if  legally  imported;  and  also  do  hereby  direct  the  prosecu- 
tion or  prosecutions,  if  any  shall  have  been  instituted  for  the  recovery 
thereof,  to  cease  and  be  discontinued  on  payment  of  the  costs,  charges, 
and  duties  as  aforesaid. 

Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  twenty-seventh  day  of  April,  in  the  year  of  our  Lord  one 
[L.  s.]  thousand  eight  hundred  and  fourteen,  and  the  thirty -eighth 
year  of  the  Independence  of  the  United  States. 

G.  W.  CAMPBELL, 
Secretary  of  the  Treasury. 


The  Unfibd  States  op  America,  \f^^f. 
District  of  Maryland^  ) 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
P  1  seal  of  the  said  district  court,  this  third  day  of  October,  in  the 
*-    S'J  y^i^y  ^f  Q^f  Lord  on©  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Clerk  of  the  District  Court. 

Fetitionerrs.— John  Berry  and  William  Ward. 


To  all  to  whom  these  presents  shall  come,  I,  George  Washington 
Campbell,  Secretary  of  the  Treasury  of  the  United  States,  send 
greeting : 

Whereas  a  statement  of  facts,  bearing  date  the  5th  day  of  March, 
1814,  with  the  petition  of  James  Kirby,  of  Richmond,  importer  of 
certain  merchandise  in  the  ships  Ann  and  Concordia,  thereto  annexed, 
touching  certain  forfeitures  and  penalties  incurred  under  the  statute 
of  the  United  States  entitled   *'An  act  to  interdict  the  commercial 
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intercourse  between  the  United  States  and  Great  Britain  and  France 
and  their  dependencies,  and  for  other  purposes,"  has  been  trans- 
mitted to  the  Secretary  of  the  Treasury  by  the  judge  of  the  United 
States  for  the  district  of  Maryland,  pursuant  to  the  statute  of  the 
United  States  entitled  *'An  act  to  provide  for  mitigating  or  remitting 
the  forfeitures,  penalties,  and  disabilities  accruing  in  certain  cases 
therein  mentioned,"  as  by  the  said  statement  of  facts  and  petition 
remaining  in  the  Treasury  Department  of  the  United  States  may 
ftdly  appear;  and  whereas  I,  the  said  Secretary  of  the  Treasury, 
have  maturely  considered  the  said  statement  of  facts  and  petition, 
and  it  doth  appear  to  my.  satisfaction  that  the  said  forfeitures  and  pen- 
alties were  incurred  without  wilful  negligence  or  any  intention  of 
fraud: 

Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treasury, 
in  consideration  of  the  premises,  and  by  virtue  of  the  power  and 
authority  to  me  given  by  the  said  last  mentioned  statute,  do  hereby 
decide  to  remit  to  the  said  petitioner  all  the  right,  claim,  and  demand 
of  the  United  States,  and  of  all  others  whomsoever,  to  the  penalties 
and  forfeitures  aforesaid;  and  also  do  hereby  direct  that  the  prosecu- 
tion or  prosecutions,  if  any  shall  have  been  instituted  for  the  recovery 
thereof,  to  cease  and  be  discontinued  en  payment  of  costs  and  duties. 

Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  twenty-eighth  day  of  April,  in  the  year  of  our  Lord  one 
[h,  s.]     thousand  eight  hundred  and  fourteen,  and  the  ^thirty-eighth 
year  of  the  independence  of  the  United  States. 

G.  W.  CAMPBELL, 
Secretary  of  the  Treasury. 


Thb  United  States  of  Akerioa,  )  /  -^ . 
DUtrid  qf  Maryland^  J 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States  in 
and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing  is 
a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  tiie  district  court  aforesaid. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affi:i:  the 
Tl.  a  1  ^^  ^^  ^^^  ^^  district  court,  this  second  day  of  October,  in  the 
y     '^  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
.     .  Clerk  of  Distrid  Court. 

Petitioner. — James  Kirby,  of  Richmond. 


To  all  to  whom  these  presents  shall  come,  I,  George  Washington 
Campbell,  Secretary  of  the  Treasury  of  the  United  States,  send 
greeting: 

Whereas  a  statement  of  facts,  bearing  date  the  18th  day  of  June, 
1814,  with  the  petition  of  William  and  Henry  Scott,  importers  of 
^rtain  merchandise  in  the  ships  Minerva,  Marcellus  and  Merrimac, 
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and  brig  Aim,  thereto  annexed,  touchiog  certain  forfeitures  incurred 
under  the  statute  of  the  United  States  entitled  *  ^An  act  to  interdict 
the  conunercial  intercourse  between  the  United  States  and  Great 
Britain  and  France  and  their  dependencies,  and  for  other  purposes," 
has  been  transmitted  to  the  Secreta|*y  of  the  Treasury  by  the  judge 
of  the  United  States  for  the  district  of  Maryland,  pursuant  to  th& 
statute  of  the  United  States  entitled  ''An  act  to  provide  for  miti- 
gating or  remitting  the  forfeitures,  penalties,  and  disabilities  accruing 
in  certain  cases  therein  mentioned,"  as  by  the  said  statement  of  facta 
and  petition  remaining  in  the  Treasury  Department  of  the  United 
States  may  fully  appear;  and  whereas  I,  the  said  Secretary  of  the 
Treasury,  have  maturely  considered  the  said  statement  of  facts  and 
petition,  and  it  doth  appear  to  my  satisfaction  that  the  said  forfeitures 
were  incurred  without  wilful  negligence  or  any  intention  of  fraud: 

Now,  therefore,  know  ye  that  I,  tiiie  said  Secretary  of  the  Treasury, 
in  consideration  of  the  premises,  and  by  virture  of  the  power  and 
authority  to  me  given  by  the  Sfud  last  mentioned  statute,  do  hereby 
decide  to  remit  to  the  said  petitioners  all  the  right,  claim,  and  demand 
of  the  United  States,  and  of  all  otiiers  whomsoever,  to  the  forfeitures 
aforesaid ;  and  also  do  hereby  direct  the  prosecution  or  prosecution^ 
if  any  shall  have  been  instituted  for  the  recovery  thereof,  to  ceas^ 
and  be  discontinued  on  payment  of  costs  and  duties. 

Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
tiiis  second  day  of  July,  in  thie  year  of  our  Lorxl  one  thousand 
[l.  s.]     eight  hundred  and  fourteen,  and  the  thirty-eighth  year  of  the 
independence  of  the  United  States. 

G.  W.  CAMPBELL, 
Secretary  of  the  Treasury. 


The  United  States  op  America,  )  .      ./ 
District  of  Maryland,  ^  to  wit: 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
r  1  seal  of  the  said  district  court,  this  second  day  of  October,  ^in  the 
L  •    '-J  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 

Clerk  of  District  CouH. 

Petitioners. — William  and  Henry  Scott. 


To  all  to  whom  these  presents  shall  come,  I,  George  Washington 
Campbell,  Secretary  of  the  Treasury  of  the  United  States,  send 
greeting : 

Whereas  two  statements  of  facts,  bearing  date  the  eighteenth  day 
of  June,  1814,  with  the  petitions  of  George  Chapman  and  of  Thomas 
Wharton,  importers  of  certain  merchandise  in  the  ship  Minerva, 
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thereto  annexed,  touching  certain  forfeitures  incurred  under  the 
statute  of  the  United  States  entitled  '*An  act  to  interdict  the  com- 
mercial intercourse  between  the  United  States  and  Great  Britain  and 
France  and  their  dependencies,  and  for  other  purposes/'  have  been 
transmitted  to  the  Secretary  of  the  Treasury  by  the  judge  of  the 
United  States  for  the  district  of  Maryland,  pursuant  to  the  statute  of 
the  Usited  States  entitled  '*An  act  to  provide  for  mitigating  or 
remitting  the  forfeitures,  penalties,  and  disabilities  accruing  in  cer- 
tain cases  therein  mentioned,^'  as  by  the  said  statements  of  facts  and 
petitions  remaining  in  the  Treasury  Department  of  the  United  States 
may  fully  appear;  and  whereas  I,  the  said  Secretary  of  the  Treasury, 
have  maturely  considered  the  said  statements  of  facts  and  petitions, 
and  it  doth  appear  to  my  satisfaction  that  the  said  forfeitures  were 
incurred  without  wilful  negligence  or  any  intention  of  fraud : 

Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treasury, 
in  consideration  of  the  premises,  and  by  virtue  of  the  power  and 
authority  to  me  given  by  the  said  last  mentioned  statute,  do  hereby 
decide  to  remit  to  the  said  petitioners  all  the  right,  claim,  and  demand 
of  the  United  States,  and  of  all  others  whomsoever,  to  the  forfeitures 
aforesaid;  and  also  do  hereby  direct  the  prosecution  or  prosecutions, 
if  any  shall  have  been  instituted  for  the  recovery  thereof,  to  cease 
and  be  discontinued  on  payment  of  costs  and  duties. 

Given  under  my  hand  and  seal  of  oflSce,  in  the  city  of  Washington, 
this  second  day  of  July,  in  the  year  of  our  Lord  one  thousand 
[L.  s.]    eight  hundred  and  fourteen,  and  the  thirty-eighth  year  of 
the  independence  of  the  United  States. 

G.  W.  CAMPBELL, 
Secretary  of  the  Treasury, 


The  United  States  of  America,  )  ,      .. 
District  of  Maryland^  ) 


I,  Thomas  Spicer,  clerk  of  the  district  court  of  the  United  States 
in  and  for  the  Maryland  district,  do  hereby  certify  that  the  aforegoing 
is  a  true  copy  of  the  release  on  file  among  the  record  and  proceedings 
of  the  district  court  aforesaid. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
r?  q  1  ^^^^  ^^  ^^®  ®^^^  district  court,  this  second  day  of  October,  in  the 
*-  ■    '^  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  SPICER, 
Clerk  of  the  District  Court. 

Petitioners, — George  Chapman  and  Thomas  Wharton. 
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lowing  vessels^  viz:  ship  MarodluSy  brig  Penobscot ^  ship  Nancy y 
ship  Concordia^  ship  Minerva,  brig  Female,  ship  Frederick,  ship 
MerrimaCj  and  brig  Ann;  made  out  in  obedience  to  special  instruo* 
tions  of  the  Secretary  of  the  Treasury  of  the  date  of  the  2%th  JvXy^ 
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DiszBicT  AND  Poet  of  Baltimors^ 

Collector's  Office. 

I,  John  ThomBon  Mmoq,  collector  of  the  caatoms  within  and  for 
the  district,  and  port  of  Baltimore,  do  hereby  certify  that  the  afore- 
going abstracts  are  truly  copied  from  the  books  of  record  of  this 
custom-house. 

In  testimony  whereof,  I  hereto  set  my  hand  and  affix  the  seal  of  my 

Fl  8 1    ^^^>  ^^  ^^^  ^y  ^^  October,  in  the  year  eighteen  hundred 
*      and  fifty  "Seven 

JNO.  THOMSON  MASON,  CoBector. 
L«  E.  BowBN,  Naval  Officer. 


in  the  ooubt  of  cxaims. 
Ja8.  H.  McCulloh,  Executor,  vs.  Thb  United  States. 
Notes  submitted  by  petitioner's  counsel. 

The  petitioner  in  this  case  is  the  executor  of  James  H.  McCalloh, 
deceased,  who  was  collector  of  the  customs  at  the  port  of  Baltimore 
during  the  year  1808,  and  up  to  the  year  1836.  The  claim  asserted 
Ib  for  the  collector's  share  of  moneys  received  by  the  United  States 
apon  the  remission  of  certain  forfeitures  which  accrued  at  the  port 
of  Baltimore  in  the  year  1812,  under  the  acts  of  Congress  known  as 
the  non-intercourse  laws. 

The  91st  section  of  the  act  of  Congress  of  March  2,  1799,  entitled 
'^An  act  to  regvlcUe  the  duties  on  imports  and  tonnaae,'^  (Statutes  at 
Large,  L.  &  B.,  vol.  1,  p.  697,)  directs  the  mode  of  distributing  all 
fines,  penalties,  and  forfeitures,  to  wit:  One  moiety  to  the  govern- 
ment and  the  other  moiety,  in  equal  proportions,  to  the  collector, 
surveyor,  and  naval  oiGcer  of  the  port,  &c. 

The  forfeiture  in  this  case  was  incurred  under  the  4th  section  of 
the  act  of  Congress  of  the  Ist  of  March,  1809,  entitled  ^^An  act  to 
interdict  commercial  intercourse  beiv>een  the  United  States  and  Grea^ 
Britain  and  France  and  their  dependencies^  and  for  other  purposes. — 
(Statutes  at  Large,  L.  &  B.,  vol.  2,  p.  529.)  This,  with  other  sections 
of  said  act,  was  re-enacted  and  continued  in  force  by  the  3d  section  of 
the  act  of  Congress  of  the  2d  of  March,  1811,  entitled  *^An  act  sup- 
plementary to  the  act  concerning  the  commercial  intercourse,"  &c., 
4c. — (Statutes  at  Large,  vol.  2,  p.  651.) 

The  18th  section  of  the  act  of  Ist  of  March,  1809,  provides  how 
the  forfeitures  and  penalties  may  be  prosecuted  and  recovered,  and 
makes  them  distributable  under  the  act  of  2d  of  March,  1799.  It 
further  provides  that  they  may  be  mitigated  or  remitted  under  the 
remitting  act  of  March  3,  1797. — (See  remitting  act  of  March  3, 
1797,  Statutes  at  Large,  vol.  1,  p.  506.) 

In  1812,  when  the  forfeiture  in  this  case  occurred,  it  was  in  the 
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discretion  of  the  Secretary  of  the  Treasury  to  remit  the  same,  under 
the  act  of  the  3d  March,  1797. 

Congress  subsequently  passed  the  act  of  the  2d  of  January,  1813, 
entitled  ^^An  act  directing  the  Secretary  of  the  Treasury  to  remit  Jines, 
forfeitures^  and  penalties^  in  certain  oases  J  ^ — (2  Statutes  at  Large,  p, 
789.)  This  act  deprived  the  Secretary  of  his  discretionary  power, 
and  imposed  upon  him  the  obligation  to  remit  the  forfeitures,  upon 
the  conditions  mentioned  in  this  act,  in  all  cases  where  the  necessary 
facts  were  proved,  ^^upon  the  payment  of  dtUi^  which  would  have  been 
payable  by  law  on  such  goods^  taares,  and  merchandise  if  legaUy  im- 
ported J* 

Upon  an  examination  of  the  acts  of  3d  of  March,  1797,  and  the 
2d  of  January,  1813,  it  will  be  seen  that  there  is  a  marked  difference 
between  them.  1st.  The  facts  to  be  established  under  the  act  of 
1797  are  not  required  to  be  proved  under  the  act  of  1813;  2d.  No 
discretion  is  given  the  Secretary  under  the  act  of  1813;  and  3d.  The 
terms  of  the  remission  are  prescribed  by  the  act  of  1813.  The  act 
of  the '2d  of  January,  1813,  as  to  any  action  under  it,  seems  to  be  in 
the  nature  of  a  legislative  remission,  applying  retrospectively  to  the  re- 
lief of  forfeitures  incurred  btfore  its  passage;  and  this  is  a  most 
material  circumstance  to  be  borne  in  mind. 

In  this  case  the  remission  was  made  under  the  act  of  January  2, 
1813,  operating  independently  of  and  differing  in  its  essential  pro- 
visions from  the  act  of  1797.  It  possessed  the  same  vitality,  and 
afforded  as  full  a  measure  of  relief  without  as  it  possibly  could  with 
the  act  of  1797  still  in  force.  The  rights  of  the  parties  not  being  in 
anywise  affected  by  the  act  of  1797,  we  may  disregard  its  provisiona 
entirely  in  the  argument. 

The  questions  now  arising  are:  1st.  What  is  the  nature  of  the  coU 
lector's  interest  in  the  forfeitures?  2d.  How  did  the  remission  under 
the  act  of  1813  affect  the  interest  of  the  collector  in  this  case? 

Upon  the  seizure  of  the  prohibited  articles  the  right  of  the  col- 
lector to  his  share  thereof  became  inchoate  merely.  The  judgment 
of  condemnation  consummated  this  right,  subject,  however,  to  be 
divested  by  the  remitting  act  of  the  Secretary  of  the  Treasury,  under 
the  act  of  1797,  at  any  time  before  the  proceeds  were  received  for 
distribution. — (United  States  vs.  Morris,  10  Wheat.,  216.) 

In  the  case  now  under  consideration  there  was  no  actual  judgment 
of  condemnation,  but  nevertheless  the  fact  of  the  breach  of  the  law 
was  fully  established  by  the  act  of  the  parties  in  seeking  relief  under 
the  act  of  1813.  The  relief  by  that  act  was  granted  only  to  persons 
who  ^^had  incurred  any  fne,  penalty^  a/nd  forfeiture,  under  the  act  of 
1st  of  Marchy  1809,"  dec.  The  petition  for  relief,  therefore,  was  an 
admission  of  the  forfeiture  by  the  parties  who  had  incurred  it  as  fully 
BS  if  the  judgment  of  condemnation  had  passed.  The  inchoate  right 
of  the  collector  became  consummated  upon  the  establishment  of  the 
forfeiture,  by  the  admission  of  the  parties,  as  complete  as  if  the  judg- 
ment of  condemnation  had  been  rendered.  The  practice  of  the  Sec- 
retary of  the  Treasury  in  such  cases  was  not  to  remit  before 
condemnation,  unless  the  petitioner  would  admit  that  the  forfeiture 
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had  been  incurred. — (See  Justice  Thompson's  opinion  on  U.  S.  vs. 
Morris,  10  Wheat.,  246.)  By  this  seizure,  then,  the  collector  had  a 
right  in  the  property  seized  to  the  extent  of  one -sixth,  to  be  con- 
Bummated  upon  establishing  the  fact  of  the  forfeiture,  either  by  the 
judgment  of  the  court  or  the  admission  of  the  parties. 

How  was  this  interest  aflFected  by  the  remission  ? 

The  right  of  the  collector  had  attached  before  the  passage  of  the 
act  of  January  2,  1813.  To  concede  that  the  remission  in  this  case 
divested  this  right  would  be  to  concede  to  Congress  the  power  th^t 
is  to  operate  by  legislation  upon  pre'eocisting  rights. 

The  legislation  of  Congress  upon  the  subject  of  remission  has 
always  been  with  a  saving  of  pre-existing  rights ;  and  such  they 
have  always  considered  to  be  the  rights  acquired  by  seizure. — (See 
the  evidence  of  this  in  the  act  of  March  3,  1797.) 

It  is  well  established  by  repeated  decisions  of  the  Supreme  Court, 
that  under  tlie  act  of  1797  the  remitting  power  of  the  Secretary 
extended  to  the  interest  of  the  revenue  officers,  even  after  condemna- 
tion. This  construction  of  the  law  did  no  violence  to  the  rights  of 
the  seizing  officers,  because  the  law  was  in  existence  at  the  time  the 
seizure  was  made.  The  rights  of  the  officers  attached,  subject  to  the 
then  existing  right  in  the  Secretary  of  the  Treasury  to  remit  the 
interest  of  all  parties. 

In  the  present  case,  however,  the  rights  of  the  seizing  officers  had 
attached  prior  to  the  enactment  of  the  law  under  which  the  remission 
was  made.  And  it  was  not  in  the  power  of  Congress  to  operate  by 
legislation  upon  pre-existing  vested  rights.  The  petitioner,  how- 
ever, does  not  set  up  a  claim  to  one -sixth  of  the  thing  forfeited,  but 
to  the  proportion  which  his  testator,  as  collector,  was  entitled  to,  of 
the  amount  reserved  to  the  government  as  the  condition  of  the  remis- 
sion, and  which  the  government  actually  received. 

The  remission  was  made  upon  the  condition  mentioned  in  the  act 
of  January  2,  1813,  viz:  '*Upon  payment  of  the  costs  and  charges 
attending  the  proceedings,  and  on  payment  of  dtUies  which  would 
have  been  payable  by  law  on  the  said  goods  and  merchandise  if 
legally  imported."  Under  this  remission  the  government  received 
the  sum  of  $83,626  95. 

We  submit  that  the  case  of  McLane  vs.  The  United  States, 
6  Peters,  404,  justifies  the  claim  now  asserted. 

In  that  case  the  forfeiture  w^as  incurred  before  the  passage  of  the 
act  of  January  2, 1813,  but  came  not  within  the  provisions  of  that 
act  for  relief.  In  July,  1813,  Congress  passed  a  special  act  for  the 
relief  of  the  owners,  giving  to  them  the  benefit  of  the  act  of  January 
2,  1813,  except  that  the  amount  to  be  paid  should  be  the  same  as  the 
duties  which  would  have  accrued  upon  similar  goods  legally  im- 
ported, and  arriving  after  the  1st  July,  1812,  when,  by  act  of  Con- 
gress, the  duties  were  doubled.  This  act  placed  the  owners  on 
precisely  the  same  footing,  as  to  the  amount  to  be  paid,  with  those 
whose  cases  came  under  the  act  of  January  2,  1813.  The  amount 
paid  by  them  was  measured  by  the  rate  of  duty  in  force  after  July  1, 
1812.     The  specialact  gave  relief  on  precisely  the  same  terms. 
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The  fact  of  the  forfeiture  being  established,  and  that  it  was  in 
curred  for  the  violation  of  the  non-intercourse  laws,  the  reserTatia 
cannot  be  regarded  as  a  mere  payment  of  lawful  duties,  but  most  k 
regarded  as  a  part  of  the  forfeiture  reserved  out  of  the  proceeds  < 
the  forfeited  cargo. 

In  the  case  of  McLane,  above  mentioned,  it  is  clearly  stated  Ii 
Justice  Story  that,  *  *in  point  of  law,  no  duties  as  such  can  legal 
accrue  upon  the  importation  of  prohibited  goods.  They  are 
entitled  to  entry  at  the  custom-house,  or  to  be  bonded.  They 
ipso  /ado  forfeited  by  the  mere  act  of  importation.  The  cargo  b 
prohibited  from  importation,  it  is  impossible,  in  a  legal  sense,  to 
tain  the  argument  that  the  importation  could  be  deemed  inn^ 
and  the  government  could  be  entitled  te  duties  as  upon  a  lawful 
portation.  It  was  entitled  to  the  whole  property  by  way  of  forfei 
and  to  nothing  by  way  of  duties." 

*  *  When  Congress  authorized  the  remission  upon  the  paymenft  i 
double  duties,  the  latter  was  imposed  as  a  condition  of  restitatii 
upon  the  oflfending  partv,"  Ac.  ; 

^*That  duties,  as  such,  could  not  have  accrued,  the  reservation] 
point  of  law  was  of  a  part  of  the  forfeiture." 

Now  the  argument  of  the  court  in  that  case  rests  clearly  on 
ground  that  duties,  as  such,  did  not  accrue  upon  illegal  im 
tions.     The  reservation  was  ^ '  upon  payment  of  duties  which 
have  accrued,  if  the  cargo  had  been  lawfully  imported  subsequent 
July  1,  1812."     The  argument  holds  equally  good  in  this  case, 
the  act  of  January  2,  1813,  operates   **upon  payment  of  the  dad 
which  would  have  been  payable  by  law  if  legally  imported."    (f 
adding  the  words  **after  the  1st  of  July,  1812,"  the  acts  are  identi 

As  the  court  has  decided  the  principle  in  McLane' s  case,  that 
reservation,  under  such  circumstances,  was  not  of  duties,  because  n 
had  or  could  accrue  on  the  forfeited  merchandise,  so  in  this,  as 
duties,  as  such,  did  or  could  accrue,  the  reservation  in  point  of  Iff 
was  not  of  duties  as  such,  but  of  9,  part  </  the  forfeiture. 

But  further,  the  court  say,  page  427 :  *  •  If  the  government 
received  a  gross  sum,  equivalent  to  the  double  duties,  out  of  the 
feiture,  as  a  condition  of  the  remission,  there  could  be  no  doubt 
the  collector  would  have  been  entitled  te  his  share  of  the  moiety 
the  sum  so  reserved."     Can  it  make  any  difference,  in  point  of  I* 
that  the  reservation  is  made  by  a  reference  to  double  duties,  aft 
mode  of  ascertaining  that  sum?     **  The  double  duties  are  referred! 
as  a  mere  mode  of  ascertaining  the  amount  intended  to  be  res 
out  of  the  forfeiture;  and  not  as  a  declaration  of  intention  on 
part  of  tho  government,  that  they  were  te  be  received  as  legal  dutii 
due  upon  a  legal  importation." 

So,  in  this  case,  we  submit,  that  the  reference  in  the  act  of  Januar 
2,  1813,  was  te  duties  merely  to  ascertain  or  measure  the  amount  t 
be  reserved,  and  was  not  a  declaration  on  the  part  of  the  governmei 
that  they  were  to  be  received  as  legal  duties,  due  and  payable  npo 
a  legal  importation. 

Again,  in  the  same  case,  page  427,  the  court  lays  down  the  genen 
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proposition  that  *  *  whatever  is  reserved  by  the  government  out  of  the 
forfeiture  is  reserved  as  well  for  the  seizing  officers  as  for  itself,  and 
is  diBtribntable  accordingly." 

The  coDclusion  is  therefore  irresistible,  that  as  the  act  of  January 
2,  1813,  did  not  and  could  not  make  legal  that  which  was  illegal, 
that  the  reservation  was  not  of  duties  as  such,  but  a  part  of  the  forfei- 
ture, measured  in  amount  by  the  rate  of  duty;  the  amount  received 
in  this  case  was  received  by  the  United  States  for  the  joint  benefit  of 
the  government  and  the  revenue  officers  of  the  port  of  Baltimore; 
the  petitioner,  as  executor  of  the  collector,  claiming  one-third  of  one- 
half. 

The  only  remaining  question,  and  the  important  one  to  the  peti- 
tioner is,  is  the  government  bound  to  refund  the  money  which  it  has 
received  to  the  use  of  his  testator  ? 

In  anticipation  of  an  argument  upon  the  principle  of  law,  ''that 
money  paid  under  a  mistc^e  of  law  cannot  be  recovered  back  in  a 
legal  action,''  we  submit  that,  whilst  the  principle  is  well  settled 
between  individuals,  it  does  not  prevail  as  between  the  government 
and  its  officers,  or  as  between  an  executive  department  and  its  agents 
acting  under  its  control  and  direction.  The  parties  in  the  latter  caeies 
do  not  stand  upon  an  equal  ground.  The  collector  holds  his  position 
at  the  will  of  the  Treasury  Department.  His  position  is  that  of  an 
inferior,  under  the  power  and  disposition  of  a  superior.  He  acts  under 
a  duress  of  power,  which  for  any  disobedience  may  be  exercised  to  his 
prejudice.  The  whole  relation  existing  between  the  Treasury  Depart- 
ment and  collectors  of  the  customs  is  different  from  that  existing  be<* 
tween  individuals.  In  the  latter  case  each  acts  independently  of  the 
other  in  the  exercise  of  an  unrestrained  judgment  and  with  a  jealous 
regard  for  their  legal  rights.  Not  so,  however,  is  it  in  the  other  case. 
It  is  the  custom  of  the  Treasury  Department  to  give  instructions  to 
the  revenue  officers,  under  the  laws  which  govern  their  action.  The 
rules  of  the  department  and  its  construction  of  the  revenue  laws, 
from  the  foundation  of  the  government,  have  been  communicated  to 
the  revenue  officers  through  circular  letters,  and  those  officers,  in  the 
discharge  of  their  official  duties,  look  to  their  official  head  for  instruct 
tions  upon  doubtful  points.  The  mode  of  adjusting  accounts,  the 
legpality  of  charges,  the  amount  of  commission  to  be  paid,  the  manner 
of  making  disbursements,  indeed  almost  every  question  under  the 
law  is  construed  and  interpreted  by  the  department.  It  is  the  source 
of  ** superior  wisdom  and  authority,''  which,  from  the  beginning  of 
the  government,  they  have  looked  to  for  **  an  infallible  rule"  to  govern 
them  in  their  official  action.  Obedience  to  the  established  opinions 
and  instructions  of  the  Treasury  Department  has  ever  been  regarded 
as  a  sufficient  indemnity  against  damage  or  loss.  It  is  not  difficult 
to  point  to  numberless  cases  where  the  government  has  indemnified 
its  officers  for  damage  sustained  in  carrying  out  the  instructions  or 
in  acting  upon  the  established  practice  of  the  executive  department 
under  which  they  are  employed,  when  the  instructions  or  the  practice 
afterwards  proved  to  be  illegal. 

^     Bep.  0.  0.  184 ^5 
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What  was  the  settled  practice  of  the  government  in  relation  to  the 
amount  reserved  in  such  cases,  upon  the  remission  of  forfeitures? 

We  have  been  unable  to  obtain  the  circular  instructions  or  the 
expressed  views  of  the  Secretary  of  the  Treasury  upon  this  subject, 
but  it  would  seem  from  the  action  of  the  government  in  the  casA  of 
McLane  (6  Peters)  that  the  reservation  was  regarded  as  lawful  duties 
accruing  wholly  to  the  government;  and  such  seems  to  have  been  the 
admitted  practice  of  the  government  by  the  Attorney  General  in  his 
argument  of  that  case.^See  pp.  419,  420.) 

The  government,  then,  having  established  a  practice  in  such  cases, 
and  having  undertaken  to  give  a  construction  as  to  the  legal  effect  of 
its  own  acts  for  the  guidance  of  its  officers,  precludes  it,  in  our  view, 
from  taking  a  technical  advantage  of  the  acts  of  its  officers,  when 
those  very  acts  were  based  and  founded  upon  the  practice  which  the 
superior  department  had  established  for  their  guidance. 

In  this  case,  the  money  reserved  by  the  remission  was  received  by 
the  collector,  and  by  hiln,  in  the  perhaps  too  rigid  respect  for  the 
established  practice  or  law  of  the  Treasury  Department,  paid  over  to 
the  United  States.  It  subsequently  turns  out  that  a  part  of  this  fund 
was  his  own.  The  '  *  practice  of  the  department, "  or  the  law  of  the 
treasury,  in  respect  to  which  he  freely  paid  the  money,  is  decided  by 
the  highest  legal  tribunal  to  have  been  erroneous.  Will  a  just  gov- 
ernment refuse  to  restore  to  its  officer  that  which  it  had  innocently, 
yet  illegally,  exacted  from  him  in  the  discharge  of  his  duties  ? " 

The  policy  of  the  government  is  opposed  to  such  a  principle.  The 
fullest  respect  should  be  due  from  the  inferior  to  the  views  and  instruc- 
tions of  the  superior  officers  of  the  government,  and  obedience  should 
never  be  repaid  with  injustice. 

^'^  While  it  is  not  pretended  that  the  command  of  a  superior  justifies 
the  tort  or  trespass  of  his  inferior,  still  the  general  policy  of  the  law 
requires  that  ministerial  officers,  and  particularly  officers  of  the  reve- 
nue, should  be  protected  when  they  have  acted  in  good  faith  under 
the  instructions  of  their  superior." 

Collectors  of  the  revenue  are  under  the  direction  of  the  Secretary  of 
the  Treasury,  to  whom  the  direction  and  superintendence  of  the  col- 
lection of  duties  is  expressly  delegated.  Sound  policy  demands  that 
they  should  respect  his  instructions.  Establish,  then,  the  principle 
that  obedience  to  instructions  from  the  superior  does  not  constitute 
an  immunity  against  loss  or  damage  to  the  inferior  officer,  and  you 
thereby  extend  to  the  inferior  officers  an  unrestrained  license  to  con- 
test with  the  government  in  the  courts  the  legality  of  every  instruction 
under  which  they  may  be  called  to  act.  Men  in  all  situations  desire 
to  act  safely,  and  if  their  rights  cannot  and  will  not  be  protected  in 
their  obedience  to  the  established  practice  and  rules  laid  down  by  the 
department  under  which  they  serve,  their  only  safety  is  to  delay  action 
until  the  courts  shall  determine  for  them.  It  is,  therefore,  the  policy 
of  the  government  to  avoid  an  endless  litigation  with  its  officers,  and 
promptly  to  repair  any  losses  or  damage  which  they  may  sustain  in 
their  obedience  to  all  instructions,  or  to  the  established  practice  of 
the  department  under  which  they  act. 
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It  is  not  an  infrequent  occurrence  in  the  administration  of  the  laws 
that  the  collectors,  acting  under  the  instructions  of  the  Secretary  of 
the  Treasury,  levy  and  exact  illegal  duties  from  the  importer.  The 
importer  notifies  the  collector  that  he  deems  the  duties  illegal,  and 
not  to  pay  over  the  same.  The  collector,  nevertheless,  still  acting 
under  the  instructions,  pays  over  the  money  to  the  treasury.  The 
importer  brings  his  action  against  the  coUector,  and  recovers  from 
him  the  illegcd  charges.  ^'The  collector  in  such  a  case  would  be  in 
a  position  to  claim  indemnity  from  the  government." — (Elliott  V8. 
Swartwout,  10  Peters,  164.) 

If,  in  such  e  case,  the  collector  is,  as  the  court  says,  in  a  position 
to  claim  indemnity  from  the  government,  why  not  in  tiie  present  case? 
The  notice  given  the  collector  only  enables  the  importer  to  sustain 
his  action  against  htm,  and  merely  negatives  the  presumption  of  the 
assent  on  the  part  of  the  importer  to  the  justice  of  the  demand.  The 
payment,  however,  by  the  collector,  is  voluntary,  and  against  the 
warning  of  the  importer.  But  it  is  made  under  the  rule  or  estab- 
lished practice  of  the  department,  and  for  this  reason  alone  he  is  in  a 
position  to  claim  indemnity  of  the  government. 

So  in  this  case,  the  department  had  decided  that  the  reservation 
was  to  be  considered  as  lawful  duties.  And  the  '^established  prac« 
tice'^  was,  that  the  whole  was  to  be  paid  into  the  treasury  as  duties. 
The  payment  having  been  made  under  this  '' established  practice'' 
and  decision  of  the  department,  the  collector  was  equally  in  a  position 
to  claim  indemnity  from  the  government  for  the  loss  which,  by  his 
obedience  to  his  superiors,  he  has  sustained. 

In  the  case  of  Tracey  &  Balestier  vs.  Swartwout,  10  Peters,  98, 
the  Supreme  Court  again  recognizes  the  doctrine  that  the  government 
is  bound  to  indemnify  the  officer  for  damages  sustained  by  him  for 
illegal  acts  done  under  the  instructions  of  a  superior. 

The  rule,  we  think,  applies  as  well  to  cases  between  the  govern- 
ment and  the  officer  as  to  those  where  third  parties  are  interested. 
By  the  payment  of  money  into  the  treasury  under  th6  established 
practice  of  the  department,  erroneously  treating  the  fund  as  belong- 
ing wholly  to  the  United  States,  the  party  in  this  case  has  been  de- 
prived of  the  share  of  the  fund  which  subsequently  turns  out  to  have 
been  legally  his  own.  By  his  obedience  to  the  Instructions  of  his 
superior  he  has  been  damnified  to  that  extent;  and  the  government 
is  bound  to  indemnify  him. 

BRENT  &  KINZER, 
Attorneys  for  the  Petitioner, 


Jakes  H,  McCulloh,  Exbcutoe,  vs.  The  United  States. 

Supplemental  brief  of  petitioner. 

After  the  brief  of  the  petitioner's  counsel  was  printed  and  filed, 
we  for  the  first  time  obtained  the  decisions  of  this  court  in  the  cases 
of  Stitrgis^  Bennett  &  Co.,  The  Estate  cf  James  Beatty,  <fec.,  <fec. 
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We  refer  the  court  to  its  own  opinion  in  these  cases,  as  applying 
with  peculiar  force  to  the  case  under  consideration,  and  as  conclusive 
of  the  question  as  to  the  right  of  the  petitioner  to  recover. 

If  we  properly  appreciate  the  views  of  Judge  Blackford,  expressed 
in  his  dissenting  opinions  in  the  cases  above  referred  to,  they  do  not 
apply  to  this  case. 

His  views,  as  we  understand  them,  were — 

Ist.  That  as  the  importer  had  paid  the  money  vnthout  protest  it  waa 
not  illegally  received;  the  law  requiring  from  the  importer  a  protest, 
as  a  condition  on  which  he  may  sue  for  the  duties. 

2d.  That,  as  the  act  of  26th  February,  1845,  barred  an  action 
against  a  collector  by  an  importer  for  duties  paid  without  protest, 
and  that  as  such  a  suit  against  a  collector  is  in  substance  a  suit  against 
the  United  States,  the  action  brought  in  the  Court  of  Claims  was  also 
barred  by  the  said  act  of  1845. 

We  submit  that  the  rights  of  the  parties  in  this  cause  are  in  nowise 
affected  by  the  act  of  1845,  however  applicable  the  same  may  be  to 
suits  instituted  by  importers  (in  the  absence  of  a  protest)  for  duties* 

BRENT  A  KINZER, 

For  the  petUioner. 


IN  THE  COUBT  OF  CLAIliS. 

Jakes  H.  McCulloh,  Executor,  vs.  The  United  States. 

In  addition  to  the  evidence  on  file  in  this  cause,  comprising  the 
papers  from  the  custom-house  and  United  States  district  court,  we 
submit  the  following  in  proof  of  the  allegation  of  the  petition, 
*'That  the  money  so  paid  was,  by  the  said  James  H.  McCulloh,  col- 
lector as  aforesaid,  in  aocordounce  vnth  tite  then  settled  practice  of  the^ 
Treasury  Department,  accounted  for  and  wholly  paid  into  the  treasury 
of  the  United  States  in  the  same  manner  as  lawful  duties  were 
accounted  for  and  paid.'' 

We  arrive  at  the  practice  of  the  department  from  its  cotempora- 
neons  views  and  acts  in  respect  to  these  forfeitures. 

The  Executive  department  always  treated  these  prohibited  impor- 
tations as  dtUioMe. 

In  the  President's  message,  November  4,  1812,  it  is  stated  that 
**  the  revenues  for  the  ensuing  year  will  be  augmented  by  the  duties 
on  the  late  unexpected  importations  from  Great  Britain." 

The  Secretary  of  the  Treasury,  in  his  report  of  December  1,  1812, 
says  '  *  that  the  revenues  arising  from  importations  amount  to  the  sum 
of  $12,600,000,  of  which  sum  $5,500,000  arise  from  duties  on  the  late 
importations  from  Great  Britain." 

Having  thus  been  improperly  regarded  as  dutiable  importations, 
the  865th  article  of  the  Treasury  Regulations  was  erroneously  applied 
to  them,  and,  under  that  regulation,  the  amounts  paid  under  the  re- 
missions were  accounted  for  and  retained  o^  duties. 
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.  * 

The  views  and  practice  of  the  department  in  such  cases  are  further 
shown  by  the  caso  of  McLane  vs.  The  United  States,  6  Peters. — (See 
argnment  of  the  Attorney  General  in  that  case,  p.  419.) 

The  Secretary  of  the  Treasury  claimed  the  right  to  remit  the  share 
of  the  forfeitures  which  would  otherwise  fall  to  the  oflScers  of  the 
customs,  and  to  retain  the  other  half,  or  to  remit  it  ojq  different  terms. 
/See  his  letter  to  Committee  of  "Ways  and  Means,  vol.  8  American 
State  Papers,  and  2d  on  Finances,  12th  Congress,  2d  session,  p.  570, 
No.  379.  See  also,  as  to  the  views  of  the  department  on  the  subject 
of  forfeitures  under  the  non-importation  acts  and  the  prosecution  of 
the  forfeitures,  Gallatin's  letter  to  Committee  of  Ways  and  Means, 
November  12,  1812;  Gallatin's  letter  to  Committee  of  Ways  and 
Means,  November  23,  1812;  Comptroller's  letter  to  district  attorneys, 
May  15,  1812;  and  a  subsequent  letter  of  ComptroUer  to  district 
attorneys.  The  above  letters  are  to  be  found  in  8  American  State 
Papers,  p.  570,  No.  379.) 

The  legislation  on  the  subject  will  be  found  in  3  Niles'  Eegister, 
pp.  222,  239,  255,  272. 

A  succinct  history  of  the  legislation  and  the  course  of  the  depart- 
ment on  the  subject  is  found  in  the  Historical  Register,  1812-'13, 
vol.  1,  p.  69. 

BRENT  A  KINZER, 
Attorneys  for  Petitioner. 


l^  THB  COUBT  OF  CLAIMS. 


Ok  the  PBTiTtON  OF  Jambs  H.  McCulloh,  bzecutob  of  Jambs  H. 

McCULLOH,    DECEASED. 

Britf  of  the  United  States  Solicitor, 

The  grounds  on  which  this  claim  is  placed  are  that  certain  mer- 
chandise was  forfeited  because  imported  in  violation  of  the  4th  section 
of  the  act  of  March  1,  1809,  (2  Stat.,  p.  529,)  prohibiting  trade  with 
England,  as  re-enacted  by  the  3d  section  of  the  act  of  1811,  (lb.,  651 ;) 
that  the  merchandise  was  seized  as  forfeited  at  the  instance  of  claim- 
ant's  testator,  who  was  then  collector  of  the  port  of  Baltimore,  on  the 
7th  of  October,  1812,  but  before  the  same  was  condemned  and  the 
proceeds  distributed  the  act  of  January  2,  1813.  (2  Stat.,  p.  789,)  was 
passed,  and  the  forfeiture  was  remitted  under  that  act,  on  payment 
of  costs  and  duties  by  the  importers.  It  is  claimed  that  one-half  of 
the  sum  of  $83,626  95,  which  was  received  by  the  collector  as  duties 
on  account  of  this  merchandise,  and  which  was  paid  by  him  into  the 
treasury  as  duties,  was  paid  by  him  under  a  mistake  of  the  legal 
rights  of  the  officers  of  the  customs,  as  since  ascertained  by  the  de- 
cision of  the  Supreme  Court  in  the  case  of  McLane  vs.  The  United 
States,  (6  Peters,  404,)  which  decision,  it  is  contended,  declares  that 
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what  the  a(3t  of  January,  1813,  calls  dtUies,  was,  in  fact,  apart  of  ike^ 
foTfeiture^  and  was  received  as  such  by  the  collector,  and  was  there- 
fore subject  to  distribution  according  to  the  Olst  section  of  the  act 
of  March  2,  1799,  (1  Stat,  p.  697;)  wherefore  the  petitioner  claims 
one-sixth  of  said  amount,  or  the  sum  of  $13,937  65. 

It  appears  by  Mr.  Gallatin's  report,  as  quoted  in  Mr.  Attorney 
General  Taney's  brief  in  McLane's  case,  that  the  merchandise,  £c,, 
relieved  from  forfeiture  by  the  act  of  January  2,  1813,  amounted  to 
eighteen  millions,  and  that  the  duties  received  on  this  merchandise 
amounted  to  five  millions;  so  that  on  the  question  presented  by  thi» 
case  the  sum  of  two  and  a  half  millions  is  depending. 

It  is  a  question,  therefore,  of  great  importance.  I  should  not, 
however,'  have  thought  the  construction  of  the  act  of  1813,  upon 
which  it  depends,  was  one  upon  which  there  could  be  a  serious  con- 
troversy, but  for  the  decision  on  which  the  claimant  relies. 

The  language  of  the  act  of  January,  1813,  which  beajrs  on  this 
question,  is  as  follows:  **In  all  such  cases  *  *  the  Secretary  of  the 
Treasury  is  hereby  directed  to  remit  all  fines,  penalties,  and  forfeit- 
ures that  may  have  been  incurred  under  the  said  acts,  in  consequence 
of  such  shipment,  importation,  or  importations,  upon  the  costs  and 
charges  that  have  arisen  or  may  arise  being  paid,  and  on  payment  of 
the  duties  which  would  have  been  payable  by  law  on  such  goods, 
wares,  and  merchandise  if  legally  imported." 

The  law,  it  will  be  observed,  is  peremptory  in  requiring  the  Secre- 
tary to  remit  ^^oR  jflnes,  penalties,  and  forfeitures^^  in  such  cases,  on 
paij^ent  of  costs  and  **on  payment  of  the  duties  w^hich  would  have 
been  payable  by  law  on  such  goods,  wares,  and  merchandise  if  legally 
imported."  Is  there  in  these  words  anything  to  distinguish  the 
dtUies  which  it  lays  on  the  merchandise  referred  to  in  the  act,  from 
the  duties  imposed  by  other  acts;  or  was  there  anything  in  the  cir- 
cumstances of  the  case  to  prevent  the  imposition  of  such  duties? 
The  act  simply  imposes  the  ordinary  duties,  instead  of  the  forfeiture 
which  had  been  incurred. 

The  customs  officers  have  never  claimed  the  right  to  divide  with 
the  government  the  duties  levied  under  any  other  act  but  this,  and  it 
is  only  by  transforming  what  this  law  expressly  calls  duides,  and  un- 
questionably meant  to  impose,  collect,  and  dispose  of  as  duties,  into 
a  different  tiling  by  construction,  that  such  a  right  can  be  maintained 
under  this  act.  The  duties  imposed  by  a  similar  act  are  construed 
to  be  forfeitures,  because  the  government,  says  the  Supreme  Court, 
(6  Peters,  p.  427,)  **was  entitled  to  the  whole  property  by  way  of 
torfeiture,  and  to, nothing  by  way  of  duties;  when,  therefore.  Congress 
authorized  the  remission  upon  the  payment  of  double  duties,  the  latter 
was  imposed  as  a  condition  of  restitution  upon  the  offending  party." 
And  on  the  same  page  it  is  said :  *  *  It  has  not  been  pretended  that  the 
act  of  the  29th  of  July,  1813,  could  divest  the  rights  of  the  collector 
antecedently  vested  in  him  by  existing  laws;  and  if  such  a  doctrine 
could  be  maintained  at  all,  it  would  still  be  necessary  to  establish  that 
there  was  an  unequivocal  intention  on  the  part  of  the  government  to 
remit  his  share  and  to  retain  its  own  share  of  the  forfeiture.     Such 
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an  extraordinary  exercise  of  power  ought  to  be  e'^idenced  by  terms 
susceptible  of  no  doubt.  We  are  of  opinion  that  the  present  act 
neither  justifies  nor  requires  any  such  construction.  The  double 
duties  are  referred  to  as  a  mere  mode  of  ascertaining  the  amount 
intended  to  be  reserved  out  of  the  forfeiture,  and  not  as  a  declaration 
of  intention  on  the  part  of  the  government  that  they  were  to  be 
received  as  legal  duties  due  upon  a  le^al  importation." 

This  is  the  whole  of  the  reasoning  m  the  case,  and  the  amount  of 
it  is,  it  is  assumed  that  no  duties  could  accrue  on  goods,  the  importa- 
tion of  which  was  prohibited,  and  therefore  the  provision  of  the  law 
for  the  payment  of  what  it  calls  duties  must  be  treated  as  a  reserva- 
tion of  a  part  of  the  thing  forfeited;  and  as  the  officers  were  entitled 
.  to  one-half  of  all  forfeitures,  they  were  entitled  to  that  portion  of 
what  was  reserved  out  of  these. 

> 

Why  is  it  that  the  government  could  not  in  such  cases  exact  the 
ordinary  duties  payable  on  merchandise  lawfully  imported,  instead  of 
the  forfeiture? 

The  argtiment  of  Mr.  Sergeant,  page  413,  whose  conclusions  were 
adopted  by  the  court,  is,  that  ' '  no  duties  were,  by  law,  payable  upon 
those  goods.  No  duties  could  accrue  upon  them.  Duties  by  law 
accrue  and  are  payable  only  upon  goods  imported  according  to  law. 
No  duties  are  or  can  be  payable  upon  goods  brought  in  contrary  to 
law,  and  in  violation  of  law;  they  cannot  be  for  the  most  obvious  and 
conclusive  reasons.  Duties  accrue  not  upon  arrival  in  the  United 
States,  but  upon  arrival  at  the  port  <f  entry. ^' — (United  States  vs. 
Vowal,  6  Cranch,  368;  Arnold  vs.  United  States,  9  ib.,  104;  S.  C. 
1  Gall.,  348.) 

'*But  forfeiture  to  the  United  States  also  accrues,  at  latest,  imme- 
diately upon  arrival  in  the  United  States,  and  before  arriving  at  the 
port  of  entry.    No  matter  when  the  seizure  took  place,  it  has  rela- 
tion back  to  the  time  of  ofifence  committed,  and  overreaches  a  bona 
fids  sale." 

The  reason  given  by  Mr.  Sergeant,  which  is  the  only  reason  given 
in  the  report  of  this  case  why  no  duties  can  be  imposed  on  good^,  the 
importation  of  which  is  prohibited,  is,  that  forfeiture  accrues  on 
arrival  in  the  United  States,  and  duties  do  not  accrue  till  arrival  at 
port,  or,  in  other  words,  the  property  becomes  the  property  of  the 
United  States,  imd  is  not,  therefore,  subject  to  duty  when  it  comes 
into  port. 

I  admit  that  *'a  forfeiture  attaches  in  rem  at  the  moment  the 
offence  is  committed,  and  that  the  property  is  instantly  divested," 
and  becomes  vested  in  the  United  States;  and  I  also  admit,  that 
whilst  the  property  continues  in  the  United  States  no  duties  could 
accrue;  but  the  remiUwr^  like  ^*the  seizure,  has  relation  back  to  the 
time  of  offence  committed;"  and  when  the  property  is  thus  restored, 
it  18  subject  to  all  the  incidents  of  ownership  by  the  importer  as  from 
the  time  of  such  reinvestment  (f  property  in  him.  Sales  and  all  other 
intermediate  dispositions  of  it,  or  liens  upon  it,  are  affirmed  by  the 
refmittur  to  the  same  extent  that  thev  are  divested  by  the  seizure, 
condemnation,  &c. ;  and,  therefore,  if  the  law  of  1813  had  not  ex- 
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pressly  imposed  the  duties  on  this  merchandise,  the  duties  imposed 
in  this  case  would  have  accrued  on  the  remiUur  as  an  incident  to 
importation  under  the  general  law  imposing  duties,  and  such  duties 
might  have  been  lawfully  exacted  on  the  merchandise  as  the  condition 
precedent  to*the  delivering  of  it  to  the  importer.  Would  the  importer 
in  a  suit  for  the  goods^  or  for  the  recovery  of  duties  paid  under  pro- 
test under  such  circumstances,  be  allowed  to  say  that  no  duties  were 
payable  because  the  goods  were  imported  in  violation  of  law,  which 
subjected  them  to  forfeiture,  and  the  government  having  remitted 
the  penalty  affixed  to  such  an  offence,  the  goods  became  vested  in 
the  importer  discharged  of  all  claims?  I  think  not.  The  answer 
would  be,  that  the  law  imposes  the  duties  upon  all.  goods  which  are 
imported,  and  there  is  no  exception,  either  express  or  by  implica- 
tion, as  to  those  which  are  illegally  imported,  which  may  become 
forfeit,  but  which  are  not  proceeded  against  and  actually  forfeited. 
There  is  no  express  exception  even  of  goods  which  are  actually  for- 
feited, the  possession  of  which  is  retained  till  sold  by  the  marshal; 
but  the  exception  arises  by  implication  in  such  cases,  because  the 
goods  become  the  property  of  the  government  before  duties  accrue, 
and  property  of  the  government  is  not  subject  to  duty;  and  as  they 
Continue  to  be  property  of  the  United  States,  and  are  not  afterwards 
parted  with  to  the  importer  or  to  any  one  else,  as  (f  the  time  at  which 
the  forfeiture  was  incurred,  duties  cannot  accrue  in  such  a  case.  In 
such  a  case  the  law  does  not  apply,  because  the  reason  of  the  law  is 
inapplicable.  But  if  the  forfeiture  is  remitted  or  not  prosecuted, 
both  the  words  and  reason  of  the  law  require  that  duties  should  be 
paid. 

If,  therefore,  Mr.  Sergeant^  s  own  mode  of  reasoning  be  pursued, 
there  is  no  legal  impossibility  in  the  proposition  that  duties  may 
accrue  on  goods,  the  importation  of  which  is  prohibited  by  special 
act,  when  the  forfeiture  imposed  by  such  act  is  remitted,  and  the 
importer  fully  reinstated  in  the  property  in  said  goods.  As  the  only 
reason  assigned  why  the  goods  were  exempt  from  the  duties  which 
the  law  imposed  on  similar  goods  was  the  ownership  of  the  govern- 
ment,' the  release  of  such  rights  by  the  government  would  remove 
that  obstacle. 

If,  therefore,  the  act  in  question  does  in  fact  release  the  forfeiture  or 
the  rights  which  the  government  acquired  under  the  speciaMaw  which 
imposed  such  forfeiture,  it  is  not  material  to  inquire  whether  the  act 
authorizing  such  release  had  the  effect  of  legalizing  the  importation. 
It  is  enough  for  the  purposes  of  this  case,  and  to  answer  the  argument 
relied  on,  if  the  purpose  of  the  act  was  to  divest  the  government  of 
its  rights  in  this  property  as  a  forfeiture,  and  to  exact  only  the  duties 
payable  under  the  general  law,  which  all  owners  ol  such  property  were 
bound  to  pay  the  government  on  importing  it  into  the  United  States. 
This  is  what  the  act  before  us  professes  to  do.  If  it  were  universally 
true  that  goods  illegally  imported  were  exempt  from  duties,  it  would 
be  certainly  an  abuse  of  terms  by  Congress  to  speak  of  the  payment 
required  in  this  case  as  a  payment  of  duties,  and  such  payments,  what- 
ever they  might  be  termed  in  the  law,  must  be  deemed  forfeiture. 
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•Bot  if,  on  the  other  hand,  'duties  can  be  collected,  and  are  in  fact 
collected  on  prohibited  goods,  it  certainly  is  the  duty  of  the  court  to 
consider  as  duties  what  Congress  has  called  by  that  name.  I  have 
shown  the  reasoning  adopted  in  McLane's  case,  that  if  the  govern- 
ment released  the  forfeiture,  and  reinvested  the  importer  in  the  owner- 
ship, duties  might  accrue.  The  act  of  1813  releases  the  forfeiture  on 
payment  of  the  ordinary  duties,  which,  as  I  have  shown,  is  equivalent 
to  an  absolute  release  of  the  rights  of  the  government  in  virtue  of  the 
forfeiture ;  and  the  requirement  of  payment  of  duties  expresses  merely 
what  the  law  would  imply  as  the  consequence  of  the  extinguishment 
of  the  right  bv  forfeiture,  viz :  the  revival  of  the  right  to  duties.  But 
it  is  argued,  trom  the  form  of  the  sentence,  that  this  payment  of  the 
duties  was  required  as  a  condition.  This  is  immaterial.  This  act, 
like  other  acts,  professes  to  exact  the  payments  as  duties,  and  this  they 
undoubtedly  were,  if  Congress  could,  under  the  circumstances,  exact 
duties,  because  the  payments  are  expressly  so  called. 

I  have  shown  that,  even  consistently  with  the  reasoning  in  McLane's 
case,  duties  should  be  collected  when  the  forfeiture  was  remitted, 
and  accrued  by  the  extinguishment  of  the  right  by  forfeiture.  But 
I  shall  now  show  that,  in  this  case,  according  to  the  practice  of  the 
government,  which  has  been  sanctioned  by  the  Supreme  Court,  duties 
would  have  been  due  in  any  event,  and  belonged  to  the  government 
exclusively. 

The  petition  states:  ''That  on  or  about  the  7th  day  of  October, 
1812,  information  was  filed  against  said  merchandise  in  the  district 
court  of  the  United  States  for  the  district  of  Maryland,  and  the  neces- 
sary proceedings  taken  to  enforce  the  said  forfeiture.  That  the 
claimants  of  said  merchandise  appeared  and  filed  their  answers,  and 
prayed  that  said  merchandise  should  be  delivered  to  them.  Where- 
upon the  said  court  caused  the  said  merchandise  to  be  appraised,  and 
the  same  delivered  to  the  respective  claimants,  who  executed  their 
bonds  with  security  to  the  satisfaction  of  the  court  for  the  appraised 
value  of  the  merchandise,  they  having  previously  secured  the  payment 
of  the  duties  on  said  merchandise  in  like  manner  a^  if  the  sam/e  had  been 
hgoHy  entered.  That  the  duty  bands  so  delivered  by  the  said  claimants 
of  said  merchandise,  with  the  sum  of  $127  14  which  was  paid  in  cash, 
amoiuited  to  the  sum  of  $83, 626  93,  being  the  amount  of  duties  which 
would  have  accrued  upon  said  merchandise  if  the  same  had  been  law- 
fully imported. " 

The  865th  article  of  the  treasury  regulations  requires  that,  * '  before 
merchandise  under  sei2^ure  can  be  delivered  to  the  claimant  on  bond 
under  the  89th  section  of  the  General  Collection  law  of  2d  March, 
1799,  the  certificate  of  the  collector  that  the  duties  on  such  merchan- 
dise have  been  paid,  must  be  produced.''  Until  cash  payments  for 
duties  were  required,  it  was  certified  in  such  cases  that  the  duties  had 
been  ** secured/'  aud  it  appears  by  the  petition  that  the  duties  were 
thus  ''secured"  by  bond  in  this  case. 

Article  865  further  provides  that  ' '  these  duties  belong  to  the  United 
States,  and  must  be  retained  in  the  treasury,  whether  the  merchandise 
be  decreed  forfeited  or  not." 
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The  Supreme  Court  of  the  United  States,  in  the  case  of  Ho)'t  t'». 
United  States,  10  Howard,  at  p.  137,  also  says:.  '^Duties  tkus  paid 
constitute  no  part  c^  the  proceeds  of  the  goods  f&rfeited^  in  which  only  ihe 
collector  has  an  interest.  The  proceeds  are  the  appraised  value  secured 
by  the  bond,  or,  in  case  no  bond  be  given,  the  amount  derived  from 
the  sale  by  the  marshal.  The  payment  of  the  duties  is  a  condition 
to  the  acceptance  of  the  bond,  and  is  the  voluntary  act  of  the  claimant. 
They  do  not  enter  into  the  question  of  condemnation,  nor  constitute 
any  part  of  the  forfeiture  declared  by  the  act  or  the  judgment  of  the 
court/'  The  question  thus  decided  in  Hoyt's  case  is  the  exact 
question  presented  by  this  case.  In  both  a  claim  was  set  up  by  a 
collector  for  duties  received  by  the  government  on  account  of  for- 
feited goods  which  had  been  paid  in  one  case  in  cash,  and  were  secured 
in  the  other  by  bond  before  the  goods  were  delivered  up  on  another 
bond  for  their  appraised  value,  and  which  therefore  according  to  this 
decision  belonged  to  the  government  in  any  event. 

The  court  say,  indeed,  that  Hoyt'  s  case  ' '  is  not  like  that  of  McLane ; 
there  the  sum  in  controversy  was  reserved  out  of  the  forfeiture  by  the 
act  for  the  relief  of  the  owners,  and  was  regarded  by  the  court  as  part 
and  parcel  of  it.  The  only  doubt  that  existed  was,  whether  or  not 
the  amount  thus  reserved  should  be  considered  the  legal  duties  be- 
longing to  the  government  or  a  portion  of  the  forfeiture,  the  residue 
of  which  had  been  remitted.  The  amount  was  to  be  equal  to  the 
double  duties  imposed  on  goods  imported  under  certain  circumstances 
by  an  act  passed  since  the  forfeiture  accrued;  and  the  court  was  (/the 
opinion  that  duties  mentioned  in  that  act  were  referred  to  simply  as  a 
measure  to  determine  the  sum  to  be  reserved,  and  not  as  duties  in  the 
common  acceptation  of  the  term.'' 

The  mode  here  adopted  of  setting  forth  McLane' s  case  is  very  sig- 
nificant. **2^Ae  court  regarded'^  the  amount  reserved  as  part  and  par- 
ed, dtc,  '*  The  court  was  </  opinion  that  duties  mentioned  in  the  act 
were  r^erred  to  simply  as  a  measure  to  determine  the  amount  to  be  re- 
served,^ ^  dec.  This  signifies  that  the  court,  whose  opinion  Judge  Story- 
gave,  thought  so — not  the  court  whose  opinion  Judge  Nelson  gives; 
as  much  as  to  say,  we  take  their  description  of  the  case  before  them, 
and  set  forth  in  that  way  what  they  decided.  This  may  not  be 
regarded  as  the  expression  of  dissent  from  the  opinion  in  6  Peters, 
but  it  certainly  intimates  no  concurrence  in  the  views  which  the 
opinion  given  by  Judge  Nelson  is  so  particular  to  set  forth  as  the  views 
of  the  court  as  given  by  Judge  Story.  However  this  may  be,  there 
is,  at  least,  an  irreconcilable  difference  in  the  decisions  on  one  point,  and 
that  the  only  material  point  in  this  case,  viz:  whether  duties  as  such 
could  be  collected  on  forfeited  goods.  In  6  Peters  it  was  held  that 
duties  as  such  could  not  be  collected  on  forfeited  goods;  that  the  gov- 
ernment was  entitled  to  the  whole  as  forfeiture,  and  to  nothing  by  way 
of  duties;  and  hence  it  was  inferred  that  whatever  was  received  must 
be  forfeiture,  in  which  the  officers  were  entitled  to  share.  But  in  Hoyt'  s 
case  the  court  say,  that  where  goods  were  seized  as  forfeited,  and  prior 
to  bonding  them  for  their  appraised  value,  payments  were  made  as 
for  duties,  those  payments  were  no  part  of  the  forfeiture. 

The  whole  question  here  is,  whether  duties  as  such  can  be  collected 
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on  forfeited  goods.  In  6  Peters,  what  the  law  expressly  calls  duties 
are  converted  into  forfeiture,  because  duties  as  such  cannot  be  collected 
when  forfeiture  is  incurred.  In  Hoyt's  case  precisely  the  reverse  is 
held  as  respects  duties  which  were  collected  on  goods  which  had  been 
actually  forfeited,  and  they  were  held  to  be  duties  notwithstanding 
the  forfeiture.  How  does  that  case  differ  from  the  present?  If  the 
proceedings  had  gone  on  in  this  case,  and  the  goods  had  been  con- 
demned and  sold,  the  proceeds  of  the  bond  given  for  them  would 
have  been  divided.  Hoyt's  case  decides  that  there  would  then  have 
been  no  claim  for  any  part  of  the  duties  paid.  Do  the  duties  whioh 
were  paid  or  bonded  at  the  time  the  goods  were  bonded,  become  for- 
feiture by  the  fact  that  before  the  goods  are  condemned,  or  the  pro- 
ceeds of  the  bond  given  for  them  are  received  for  distributio'u,  tie 
forfeiture  was  remitted  ?  If  the  duties  are  not  a  part  of  the  forfeiture 
in  one  case,  how  can  they  become  so  in  the  other?  In  Hoyt's  case 
the  court  declares  that  *Hhe  duties  constitute  no  part  of  the  proceeds 
of  the  goods  forfeited,"  and  are  not  '^ part  of  the  forfeiture.  The 
payment  of  the  duties  is  a  condition  to  the  acceptance  of  the  bond 
and  re-delivery  of  the  goods." 

The  case  at  bar  was  precisely  similar  in  all  respects,  as  the  petition 
showB,  except  that  a  band  for  the  duties  was  given  instead  of  a  cash 
payment  being  made  at  the  time  of  the  re^delivery  of  the  goods. 
This  was  as  distinct  from  the  bond  given  for  the  appraised  value,  as 
the  cash  payments  in  Hoyt's  case,  and  was  no  more  part  of  the  for- 
feiture than  the  cash  paid,  and  was,  like  that  cash,  according  to  this 
decision,  and  according  to  the  treasury  regulations,  the  exclusive 
property  of  the  government,  ^  ^  whether  the  merchandise  be  decreed 
forfeited  or  not." 

The  ruling  in  McLane's  case,  that  no  duties,  as  duties,  could  accrue 
on  forfeited  goods,  is  not  sustainable  by  the  reasoning  which  led  to  it, 
where  the  forfeiture  was  remitted  and  the  property  re-invested  in  the 
importer,  as  in  this  case;  and  is  overruled  by  Hoyt's,  on  the  turning 
point  in  this  case,  that  the  payments  made,  as  for  duties,  preliminary 
to  bonding  merchandise  seized  as  forfeited,  were  not  part  of  the  for- 
feiture. 

Let  us  now  examine  the  reason  avowed  by  the  court  in  McLane's, 
as  the  ground  for  resorting  to  the  strained  construction  to  which  it 
bad  recourse  to  set  aside  the  plain  meaning  of  the  act  of  Congress, 
as  it  was  understood  at  the  time  of  its  passage  by  McLane  himself, 
(see  his  Protest,  6  Peters,  408,)  by  McCuUoh,  and  by  every  one  else. 

The  court  says:  *^It  has  not  been  pretended  that  the  act  of  July 
29,  1813,  could  divest  the  rights  of  the  collector  antecedently  vested 
in  him  by  the  existing  laws;  and  if  such  a  doctrine  could  be  maintained 
at  all,  it  would  still  be  necessary  to  establish  that  there  was  an 
unequivocal  intention  on  the  part  of  the  government  to  remit  his 
share,  and  to  retain  its  own  share,  of  the  forfeiture.  Such  an  extra- 
ordinary exercise  of  power,  if  it  could  be  maintained,  where  it  is 
subversive  of  existing  rights,  ought  to  be  evidenced  by  terms  suscept- 
ible of  no  doubt.  We  are  of  opinion  that  the  present  act  neither 
justifies  nor  requires  any  such  construction.     The  double  duties  are 
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referred  to  as  a  mere  mode  of  ascertaining  the  amount  intended  to  be 
reserved  out  of  the  forfeiture,"  Ac. 

By  reference  to  the  protest  of  McLane  it  will  be  seen,  however, 
that  he  protested  ajgaint  granting  the  prayer  of  Girard  because  he 
alleged  ''that  the  right.and  interest  thus  vested  in  him  by  virtue  of 
said  seized  forfeiture  and  sentence  of  condemnation  in  the  mid  moiety 
(^  the  said  ship  and  her  cargo  tvas  absolute  and  indefeasible,  so  long  as 
the  said  sentence  of  condemnation  remained  in  force;  so  that  by  no 
act  of  Congress  passed  subsequently  to  the  said  sentence  and  condem- 
nation could  such  his  right  be  aflfected,  impaired,  or  divested." 

McLane  therefore  thought  **  there  was  an  unequivocal  intention  on 
the  part  of  the.  government  to  remit  his  share"  by  the  act  of  July  29, 
but  insisted  that  his  right  ^^tvas  absdute  and  indefeasible,^'  and,  there- 
fore, Congress  could  not  qfect,  impair,  or  divest  it.  McCulloh,  and 
all  others  interested,  not  only  thought  it  was  the  unequivocal  intention 
of  Congress  to  remit  their  share  by  the  act  of  January  2,  but  did  not 
question  the  power  of  Congress  to  do  so,  and  paid  over  what  that  law 
called  duties  as  they  paid  other  duties,  without  claiming  to  divide  them 
with  the  government.  The  process  for  converting  them  into  part  of 
the  forfeiture  was  not  invented  till  after  the  decision  in  10  Wheat., 
of  The  United  States  vs.  Morris,  p.  246,  when  it  was  found  necessary 
to  abandon  the  position  previously  taken,  that  Congress  had  no  power 
to  do  what  it  professed  to  do  in  the  act  of  July,  1813,  and  take  the 
position  that  if  it  had  such  power,  the  exercise  of  it  was  so  subversive 
of  existing  rights  that  it  ought  to  be  evidenced  by  terms  susceptible 
of  no  doubt,  and  that  the  terms  were  not  sufficiently  explicit  to  justify 
the  opinion  that  Congress  intended  to  subvert  such  rights.  But  this 
change  of  position  is  merely  apparent.  The  reason  which  governs 
the  result  is  the  same — the  vested  rights  of  the  officers.  The  differ- 
ence consists  merely  in  a  change  in  the  mode  of  applying  it.  In  his 
protest  it  is  because  these  rights  are  vested  that  Congress  cannot 
remit  the  forfeiture  by  an  act  which  it  was  conceded  on  all  hands  had 
that  object  in  view.  After  the  Supreme  Court  decide  in  Morris*  case, 
on  a  construction  of  both  the  act  of  1799,  as  well  as  that  of  1797, 
that  such  rights,  according  to  the  law  which  created  them,  are  not 
absolute  till  the  money  is  received  for  distribution,  and  that  they  might 
have  been  remitted  by  the  Secretary  of  the  Treasury  under  the  act 
of  1797  at  any  time  previously,  without  further  legislative  authority, 
it  is  then  contended  that  the  act  of  1813  had  been  improperly  con- 
strued by  himself  and  everybody  else,  because  Congress  could  not 
have  intended  to  release  existing  rights,  founded  on  meritorious 
services,  Ac. 

In  the  first  instance  the  act  is  nugatory,  because  Congress  could 
Dot  divest  such  rights;  and  in  the  end  it  is  nugatory,  because  it  is 
not  to  be  supposed  that  Congress  would  do  such  a  thing. 

By  this  process,  twenty  years  after  the  act  went  into  effect  and 
received  tmiversally  the  construction  then  given  by  McLane,  it  is 
discovered  that  this  was  erroneous;  and  that  during  the  war,  and  at 
its  gloomiest  period,  when  our  financial  embarrassments  were  at  their 
height,  Congress  gave  the  customs  officers  two  and  a  half  millions  of 
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dollars  collected  as  duties.  It  is  not  said  that  Congress  actually  in- 
tended this;  but  it  is  said  that  to  suppose  that  Congress  did  not  intend 
it  would  be  a  reflection  on  that  body,  and  the  court  must  give  a 
different  construction  to  the  law  from  that  which  it  received  for 
twenty  years  after  it  was  passed,  for  that  reason. 

The  basis  on  which  all  the  reasoning  in  support  of  the  claimant's 
case  rests  is,  that  the  customs  officers,  had  certain  rights  in  the  for- 
feitures, even  prior  to  the  receipt  of  the  proceeds  for  distribution, 
which  the  government  was  bound  to  respect.  It  is  not  avowed,  in- 
deed, that  it  is  not  contended  that  the  government  could  not  release  the 
forfeitures  at  any  time  before  the  receipt  of  the  money  for  distribution, 
but  this  will  be  found  to  be  the  purport  of  what  is  asserted  when  the 
propositions  are  examined, 

Morris's  case  is  cited  with  approbation,  and  it  is  admitted  that  the 
govemmeat  may  release  &c.,  but  this  qualification  is  added,  that  the 
government  cannot  release  the  share  of  the  officers,  and  retain  its  own 
share  of  the  forfeiture.  But  does  the  government  retain  its  own  share 
of  the  forfeiture  in  this  case  whilst  releasing  that  of  the  officers?  Not 
unless  the  duties  constitute  such  a  share,  and  are  a  part  of  the  for- 
feiture; and  the  whole  question  in  the  case  is  whether  the  duties  are 
a  part  of  the  forfeiture.  It  is,  therefore,  begging  the  question  to  say 
that  the  government  retains  its  own  share,  or  any  part  of  the  for- 
feiture. 

There  is,  therefore,  nothing  left  to  contider  in  the  argument,  except 
the  grounds  upon  wliich  the  natural  and  accepted  construction  of  the 
act  at  the  time  of  its  passage,  and  for  twenty  years  afterwards,  was 
abandoned;  or  why  it  is  supposed  that  such  a  construction  involved  a 
disregard  of  rights,  which  it  was  inadmissible  to  suppose  Congress 
intended  to  divest;  in  other  words,  the  naJture  of  rights,  which  are  not 
vested  or  recognizable  in  law,  but  yet  are  so  sacred.  It  is  not  pre- 
tended that  these  officers  had  any  but  what  are  called  inchoate  rights^ 
or  any  which  could  not  be  remitted  by  Congress;  but,  nevertheless, 
it  is  said,  **the  duty  of  the  collector  in  superintending  the  collection 
of  the  revenue,  and  in  making  seizures  for  supposed  violations  of  law, 
18  onerous,  and  full  of  perplexity.  If  he  seizes  goods  it  is  at  his  own 
peril,  and  he  is  condemnable  in  damages  and  costs  if  it  shall  turn 
out,  upon  final  adjudication,  that  there  was  no  probable  cause  for  the 
seizure,''  &c. 

What  are  described  on  page  426  as  ^ ^inchoate  rights,"  and  on  page 
428  as  ^'exisUng  rights,"  are  thus  supposed  to  be  founded  on  service 
attended  with  perplexity  and  risk,  and  they  are  therefore,  such  rights 
as  that  whilst  the  courts,  admits  that  Congress  may  release  them,  yet 
such  a  release,  says  the  court,  must  be  *  ^evidenced  by  terms  suscep- 
tible of  no  doubt."  But  in  the  case  of  Morris  the  court  say,  at  page 
99,  (6  Cond.  R.,)  that  '*the  forfeiture  is  to  the  United  States,"  and 
that  the  91st  section  of  the  act  of  1799,  **  creating  the  right  of  the 
custom-house  officers,  does  not  vest  any  absolute  right  in  them  until 
the  money  is  received' '  (for  distribution) ;  and,  speaking  of  the  act  of 
1797,  says,  *'the  law  was  made  for  the  benefit  of  those  who  had  inno- 
cently incurred  the  penalty,  and  not  for  the  benefit  of  the  custom- 
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house  officers/'  This  applies  equally  to  the  act  of  1813.  Nor  does 
the  date  of  the  act  for  the  remission  of  the  forfeitures,  or  the  reasons 
whi^h  may  have  induced  its  passage,  affect  the  question.  As  the  for- 
feiture is  to  the  United  States,  and  the  rights  of  the  officers  under  the 
act  of  1799  are  but  a  conditional  interest,  which  is  no  interest  at  all 
till  the  condition  attaches,  it  follows  that  the  United  States  may,  by 
law,  at  any  time  before  the  actualreceiptof  the  money  for  distribution, 
prevent  the  consummation  of  the  right  by  remitting  the  forfeiture, 
or  by  making  any  other  disposition  of  the  subject  which  Congress 
should  deem  just  and  proper. 

In  the  case  of  Morris,  the  court  does  not  consider  the  nature  of  the 
interest  allowed  to  the  officers,  but  Mr.  Justice  Johnson,  in  his  sepa- 
rate opinion,  says  it  is  '  *a  mere  boon  from  the  government,  which  they 
msy  justly,  and  do  practicallj'-,  reserve  a  sovereign  control  over  till  so 
paid  under  their  laws.  The  gift  is  from  them  of  a  thing  forfeited  to 
them,  and  they  may  modify  and  withdraw  that  gift  ad  libitum." 

But  the  court  decides  the  question  on  a  construction  of  the  statutes, 
and  does  not  give  an  opinion  on  the  question  whether  the  interest  of 
the  officers  is  to  be  regarded  asamereboon,  as  Justice  Johnson  regards 
it,  or  whether  it  is  compensation  for  the  trouble  and  risk  attending 
the  seizures,  as  it  seems  to  be  considered  in  McLane's  case.  The 
point  is  a  debatable  one.  Justice  Johnson,  it  seems  to  me,  was  right, 
because  the  risk  and  trouble  to  the  officers  attending  seizures,  upon 
which  the  opposite  opinion  is  founded  are  practically,  altogether 
nominal.  They  are  not  subject  to  damages  at  all  except  where  the 
seizures  are  judged  to  have  been  made  without  probable  cause,  which 
can  rarely  happen,  and  when  it  has  happened  the  damages  have,  in 
all  cases,  I  believe,  been  paid  by  the  United  States.  The  object  of 
the  law  in  allowing  a  large  part  of  the  forfeiture  to  the  officers,  was  to 
give  them  an  interest  to  enforce  the  law,  and  to  put  it  out  of  the  power 
of  importers  to  secure  their  connivance  in  violating  it.  It  was,  as 
Justice  Johnson  expresses  it  ^^a  boon,"  made  on  purpose  much  larger 
in  amount  than  an  importer  could  afford  to  give,  in  order  to  outbid 
him,  and  thus  to  pmt  the  amount  of  the  boon,  as  well  as  official  duty, 
an  the  side  of  the  government. 

But  as  respects  the  decision  of  the  question  before  the  court,  this 
question  is  entirely  immaterial,  and,  therefore,  the  reserve  of  the  court 
in  Morris'  case  in  respect  to  it  was  appropriate.  As  it  is  admitted 
that  the  law  gave  no  vested  interest  to  the  officers  till  the  money  was 
received  for  distribution,  and  therefore  no  interest  which  the  court 
could  take  notice  of,  the  motives  in  the  minds  of  the  legislators  for 
giving  it  then,  and  withholding  it  till  then,  were  equally  beyond  the 
knowledge  of  the  court,  and  all  reasoning  about  them  was  merely 
speculative,  and  certainly  authorized  no  construction  of  the  words  of 
the  law  itself  at  variance  with  the  ordinary  and  accepted  signification 
of  its  language.  ^ 

But  in  McLane's  case  it  has  not  only  been  assumed  that  the  share 
of  the  forfeitures  granted  the  customs  officers  is  as  compensation  for 
services  attended  with  risk  and  perplexity,  but  for  this  reason  the  court 
declares  that  no  act  of  Congress  will  be  permitted  to  subvert  the  '  'ex- 
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isHng  righUf^  founded  on  such  eeryice,  if  any  other  construction  can 
be  given  to  the  law;  and  when  this  declaration  is  considered  in  con- 
nexion with  the  law  actually  before  the  court,  which  McLane  himself 
and  every  one  else  had  construed  for  twenty  years  as  designed  to 
release,  or,  as  the  court  expresses  it,  to  subvert  such  rights,  it  is  tan- 
tamount to  saying  that  no  form  of  language  could  be  used  which  would 
be  so  construed  by  the  court. 

It  is  plain,  therefore,  that  what  is  merely  termed  in  this  opinion  an 
existing  or  inchoate  right  receives  in  fact  the  consideration  of  a  vested 
right,  the  case  of  Morris  to  the  contrary  notwithstanding;  and  that 
whilst  the  authority  of  Congress  is  admitted  in  form,  its  act  is  in  fact 
set  aside  by  the  refusal  of  the  court  to  give  it  the  construction  which 
the  language  used  requires. 

I  have  shown,  I  think,  that  the  decision  in  McLane' s  case,  when 
since  brought  to  the  attention  of  the  court  in  Hoyt's  case,  was  not 
approved.  The  dissatisfaction  with  the  course  of  reasoning  adopted 
in  the  former  case  is  apparent  in  every  line  of  the  statement  of  that 
reasoning  in  the  latter:  and  on  the  only  materi|il  point  to  the  decision 
of  this  case,  that  duties  as  duties  may  be  received  on  forfeited  goods, 
dnd  that  they  are  no  part  of  the  forfeiture  in  which  the  oflScers  share, 
I  think  the  decision  in  McLane's  case  is  directly  overruled;  or  if  not, 
and  there  be  any  distinction  between  the  cases  which  renders  the 
rulings  consistent,  then  I  insist  that  the  same  distinction  exists  be- 
tween this  case  and  McLane' s.  . 

But  although  I  have  given  so  much  space  to  the  consideration  of  the 
opinion  in  McLane' s  case,  and  have  attempted  to  show  that  it  was 
overruled  in  Hoyt's  case,  I  have  done  so  altogether  out  of  considera- 
tion to  the  deservedly  great  weight  due  to  the  opinions  of  the  court 
from  the  talent  and  learning  of  the  judges,  and  not  because  the  de- 
cisions are  obligatory  here  as  in  courts  from  whose  judgments  an 
appeal  may  be  made  to  it.  There  being  no  appeal  from  the  decisions 
here  to  the  Supreme  Court,  the  judges  of  this  court  are  obliged  to  be 
governed  by  their  own  opinions  in  their  judgments,  however  much 
they  may  defer  to  the  opinion  of  that  court,  or  should  wish  to  accord 
with  it  in  opinion.  This  case  illustrates  the  inischief  which  would 
arise  from  any  other  course. 

If  the  court  should  not  agree  with  me  in  thinking  the  case  of  McLane 
overruled  in  the  essential  point  affecting  this  case  by  the  decision  in 
Hoyt's  case,  and  should  relinquish  their  own  opinions  on  the  law  in 
deference  to  what  they  may  think  was  ruled  in  McLane' s  case,  there 
would  be  in  fact  no  decision  on  the  law  of  the  case  by  any  court,  be- 
cause, as  we  have  not  the  right  of  appeal  to  the  Supreme  Court  to  know 
whether  its  real  opinion  on  the  law  had  been  followed,  we  should 
have  only  the  judgment  of  this  court  as  to  what  the  opinion  formerly 
was,  as  derived  from  two  other  cases.  There  might  be  a  mistake  as 
to  the  former  opinion,  or,  if  not,  that  might  not  be  the  opinion  which 
the  Supreme  Court  would  now  pronounce. 

I  also  rely  on  the  settlement  of  McCuUoh's  account  with  the  trea- 
sury, made  under  a  full  knowledge  of  all  the  facts  of  the  case  as  now 
presented,  as  a  bar  to  this  claim.     I  have  labored  this  point  heretofore 
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fully  in  the  case  of  David  Wood,  claiming  the  retnm  of  moneys  paid 
for  duties  without  protest.  I  make  my  brief  in  that  case  a  part  of 
this.  The  ground  on  which  a  majority  of  the  court  differed  from  me 
in  that  class  of  cases,  that  the  payment  was  exacted  as  a  condition  pre- 
cedent to  the  delivery  of  the  goods,  does  not  exist  here.  It  is  said 
in  argument  by  way  of  making  out  a  case  of  duress,  however,  that 
being  under  the  orders  of  the  Secretary,  the  officer  was  obliged  to  pay: 
over  the  duties  or  he  might  have  lost  his  office,  &c.  But  this,  even, 
is  not  alleged  in  the  petition.  As  there  presented,  it  is  simply  a  pay- 
ment into  the  treasury  of  money  which  would  not  have  been  made  if 
McCuUoh  had  known  as  much  about  the  law  then  as  since  McLane's 
case  was  -decided,  and  for  aught  that  appears  in  the  petition,  or,  for 
that  matter,  even  in  the  argument,  he  was  quite  as  much  at  liberty  to 
present  the  daim  then,  if  not  retain  the  money,  as  at  this  time. 
Nothing  done  by  the  government  or  by  individuals  could  be  considered 
settled  without  the  aid  of  this  principle.  And  for  this  reason  such 
settlements  are  on  the  footing  of  res  jiidicdta. 

M.  BLAIR. 


James  H.  McCulloh,  Executor  of  James  E.  McCulloh,  deceased,  vs. 

The  United  States. 

Judge  Blackford's  opinion. 

The  petition  in  this  case  contains  the  following  statements  : 

1.  That  the  testator  was  collector  of  the  customs  for  the  district 
and  port  of  Baltimore,  in  the  State  of  Maryland  from  1808  until  the 
time  of  his  death,  in  1836,  and  as  such  collector  was  entitled  to  a  cer- 
tain part  of  certain  fines,  penalties,  and  forfeitures  incurred  at  said 
port  during  his  term  of  office. 

2.  That  between  the  1st  of  August  and  the  31st  of  December,  1812. 
the  testator,  as  such  collector,  seized  to  the  use  of  the  United  States 
as  forfeited,  a  large  quantity  of  merchandise,  which  had  been  at  cer- 
tain times  in  1812  imported  into  said  port  in  certain  ships  in  viola- 
tion of  certain  acts  of  Congress  mentioned  in  the  petition. 

3.  That  informations  were  filed  against  said  merchandise  in  the 
district  court  of  the  United  States  for  the  district  of  Maryland,  to 
which  informations  the  claimants  of  the  merchandise  filed  their 
answers;  that  the  merchandise  was  appraised  and  delivered  to  those 
claimants  who  executed  their  bonds  for  the  appraised  value,  having 
previously  executed  duty  bonds  as  if  the  merchandise  had  been  legally- 
imported,  which  duty  bonds  and  the  cash  paid  for  duties  amounted 
to  $486, 649  80,  being  the  amount  of  duties  which  would  have  been 
payable  on  said  merchandise  had  the  same  been  lawfully  imported. 

4.  That  subsequently  to  those  proceedings,  the  claimants  of  the 
merchandise  petitioned  the  judge  of  said  court  for  a  remission  of  said 
forfeitures;  and  the  petition  and  a  certain  statement  of  facts  having 
been  transmitted  by  the  judge  to  the  Secretary  of  the  Treasury,  the 
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Secretary,  in  accordaDce  with  the  act  of  Congress  of  the  2d  of  January, 
1813,  entitled  '*An  act  directing  the  Secretary  of  the  Treasury  to 
remit  fines,  penalties,  and  forfeitures  in  certain  cases,''  remitted  all 
the  fines,  penalties,  and  forfeitures  incurred  as  aforesaid,  upon  the 
•costs  and  charges  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  on  said  merchandise  if  legally  imported. 

5.  That  said  remissions  were  granted  before  the  rendition  of  any 
judgments  of  forfeiture;  that  in  accordance  with  the  reservation  in 
the  remissions,  the  said  petitioners  to  the  judge  paid  said  costs  and 
charges,  and  also  paid  the  bonds  which  had  been  given  as  for  the 
duties  on  said  merchandise;  that  the  money  so  paid,  which  amounted 
to  $486, 649  80,  was,  by  said  collector,  accounted  for  and  paid  into 
the  treasury  of  the  United  States  in  the  same  manner  as  lawful  duties 
were  accounted  for  and  paid. 

6.  That  therefore  the  said  collector  in  his  lifetime,  and  his  executor 
since,  was  entitled  to  one-sixth  of  the  money  received  by  the  United 
States  aforesaid,  which  one-sixth  amounts  to  $81,108  30. 

The  evidence  shows  that  the  sum  of  $486,649  81,  paid  into  the 
treasury,  was  the  amount  levied  on  the  merchandise  as  duties,  and  was 
paid  into  the  treasury  as  duties,  and  that  the  testator,  as  collector, 
received  thereon  his  commissions,  amounting  to  the  sum  of  $1,824  94. 

This  suit  is  brought  to  recover  back  from  the  United  States  one- 
sixth  part  of  the  money  paid  into  their  treasury  as  aforesaid. 

My  opinion  is  that  the  suit  cannot  be  sustained.  The  money  was 
voluntarily  paid  by  the  testator,  and  received  in  good  faith  by  the 
United  States,  with  a  full  knowledge  by  both  parties  of  all  the  facts 
connected  with  the  case,  and  with  the  belief,  so  far  at  we  are  in- 
formed, that  the  amount  was,  as  duties,  legally  due  to  the  United 
States.  The  amount  so  received  by  the  United  States  was  the  sum 
to  which  they  would  have  been  entitled  as  duties,  and  the  amount 
received  by  the  testator  was  the  sum  to  which  he  would  have  been 
entitled  as  commissions,  had  the  goods  been  legally  imported.  It 
appears  to  me  that,  under  those  circumstances,  the  money  should 
remain  where  the  parties  by  their  agreement  placed  it. 

The  ground  relied  on  to  sustain  the  suit  is,  that  the  money  was 
paid  under  a  mistake  of  the  law  But,  from  the  view  I  take  of  the 
case,  it  does  not  seem  to  be  at  all  material  whether  the  payment  was 
made  under  such  mistake  or  not.  The  authorities  are,  in  my  opinion, 
abundant  to  show  that  where  money  has  been  paid  under  the  circum- 
stances of  this  case  as  above  stated,  the  mere  fact  that  the  payment 
was  made  in  ignorance  of  the  law,  or  under  a  mistake  of  it,  will  not 
authorize  the  recovery  of  it  back. 

In  Chitty  on  Contracts  the  language  used  is :  '  *  And  with  respect 
to  payments  made  by  mistake,  this  diflference  exists,  namely,  that  if 
the  plaintiff  were  merely  ignorant  of  the  lato  or  legal  effect  of  all  the 
circumstances  under  which  he  paid  the  money,  he  cannot  recover 
back  the  money  so  paid;  but  if  he  were  mistaken  as  to  a  material /oc^, 
and  the  money  was  paid  under  the  influence  of  that  mistake,  it  may 
be  recovered  back,  although  the  mistake  was  as  to  a  fact  within  his 
knowledge.  Bilbie  vs,  Lumley  is  a  leading  case  upon  this  subject. 
Rep.  C.  C.  184 6 
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It  was  an  action  by  an  underwriter,  upon  a  policy  on  a  ship,  to 
recover  back  money  he  had  paid  to  the  defendant  as  for  a  loss  by 
capture.  A  material  fact  had  been  concealed  from  the  underwriter, 
and  such  concealment  would  have  afforded  him  a  defence;  but  a^ier 
he  had  been  apprised  of  the  concealment  he  paid  the  money — not 
being  at  the  time  aware  of  the  legal  effect  thereof — and  it  was  held 
that  he  could  not  recover  back  the  amount.'' — (Chitty  on  Contracts, 
9th  Amer.  ed.,  640.)  That  is  the  doctrine  of  courts  at  law.  The 
general  rule  is  the  same  in  courts  of  equity,  Th^  following  is  the 
language  used  by  judge  Story : 

' '  And  first  in  regard  to  mistakes  in  matter  of  law.  It  is  a  well 
known  maxim,  that  ignorance  of  law  will  not  furnish  an  excuse  for 
any  person  either  for  a  breach  or  for  an  omission  of  duty;  Ignoranticu 
legis  neminem  eoccusat;  and  this  maxim  is  equally  as  much  respected 
in  equity  as  in  law.  It  probably  belongs  to  some  of  the  earliest  rudi- 
ments of  English  jurisprudence,  and  is  certainly  so  old  as  to  have 
been  long  laid  up  among  its  settled  elements.  We  find  it  stated  with 
great  clearness  and  force  in  The  Doctor  and  Student,  where  it  is 
afiirmed  that  every  man  is  bound  at  his  peril  to  take  knowledge  what 
the  law  of  the  realm  is,  as  well  the  law  made  bv  statute  as  the  com- 
mon  law.  The  probable  ground  for  the  maxim  is  that  suggested  by 
Lord  BUenborough,  that  otherwise  there  is  no  saying  to  what  extent 
the  excuse  of  ignorance  might  not  be  carried.  Indeed,  one  of  the 
remarkable  tendencies  of  the  English  common  law  upon  all  subjects 
of  a  general  nature  is,  to  aim  at  practical  good  rather  than  theoretical 
perfection,  and  to  seek  less  to  administer  justice  in  all  possible  cases 
than  to  furnish  rules  which  shall  secure  i^  in  the  common  course  of 
human  business.  If,  upon  the  mere  ground  of  ignorance  of  the  law, 
men  were  admitted  to  overhaul  or  extinguish  their  most  solemn  con- 
tracts, and  especially  those  which  have  been  executed  by  a  complete 
performance,  there  would  be  much  embarrassing  litigation  in  all 
judicial  tribunals,  and  no  small  danger  of  injustice,  from  the  nature 
and  difliculty  of  the  proper  proofs.  The  presumption  is,  that  every 
person  is  acquainted  with  his  own  rights,  provided  he  has  had  a  rea- 
sonable opportunity  to  know  them.  And  nothing  can  be  more  liable  to 
abuse  than  to  permit  a  person  to  reclaim  his  property  upon  the  mere 
pretence  that,  at  the  time  of  parting  with  it,  he  was  ignorant  of  the 
law  acting  on  his  title.  Mr.  Fonblanque  has  accordingly  laid  it  down 
as  a  general  proposition,  that  in  courts  of  equity  ignorance  of  the  law 
shall  not  affect  agreements  nor  excuse  from  the  legal  consequences  of 
particular  acts.  And  he  is  fully  borne  out  by  authorities." — (1  Story's 
Commentaries  on  Equity,  121.) 
The  following  is  copied  from  Parsons  on  Contracts: 
*  *  Law  gives  no  relief  where  the  mistake  is  one  of  law,  or  one  arising 
from  ignorance  of  law.  This  is  well  settled.  It  was  once  intimated 
that  the  maxim  ^Ignorantia  legis  neminem  excusat*  applied  only  to 
crimes  and  public  offences;  but  it  is  now  universally  agreed  that  it  is 
of  equal  force  in  civil  cases  at  law.  Whether  this  rule  has  equal  force 
in  equity  may  not  be  quite  so  certain.  In  England,  at  least,  there 
is  some  conflict.     But  even  there  the  courts  of  equity  appear  now 
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to  adopt  this  rule;  and  in  this  country  the  high  authority  of  the  Su- 
preme Court  of  the  United  States,  as  well  as  the  State  courts  generally, 
may  be  regarded  as  having  conclusively  established  tlie  rule,  subject 
perhaps  to  some  qualification  in  particular  cases.'' — (2  Parsons  on 
Contracts,  2d  ed.,  556.) 

There  is  the  following  decision  on  this  subject  in  the  Supreme  Court 
of  the  United  States:  In  1818  R.  Griffing  drew  a  bill  of  exchange  in 
Kentucky  on  J.  Daniel  for  $10,000  in  favor  of  H.  Daniel,  payable  at 
New  Orleans.  The  bill  was  accepted  and  endorsed  to  the  Bank  of  the 
United  States,  and  was  afterwards  protested  for  non-payment.  The 
bank  looked  to  the  parties  on  the  bill  not  only  for  the  amount  of  the 
bill  and  charges  of  protest,  but  also,  under  a  Kentucky  statute,  for 
ten  per  cent,  damages  on  the  bill.  The  drawer  and  acceptor,  believ- 
ing the  ten  per  cent,  damages  to  be  required  by  the  statute,  paid 
$3,330  67  on  account  of  the  aggregate  amount  supposed  to  be  due, 
and  for  the  balance  gave  their  note  with  sureties  for  $8,000.  On  that 
note  $500  were  afterwards  paid,  and  a  new  note  given  to  the  bank  for 
the  balance.  The  bank  afterwards  sued  on  the  last  named  note  in 
the  circuit  court  of  the  United  States  for  the  Kentucky  district,  and 
recovered  judgment.  The  judgment  debtors  then  filed  a  bill  in 
equity  in  said  court,  stating,  iiUer  alia,  that  the  bank  was  not  enti- 
tled to  said  ten  per  cent,  damages  by  the  statute  of  Kentucky,  and 
that  the  amount  of  those  damages  were  included  in  said  $8,000  note 
by  mistake.  The  bill  prayed  that  the  judgment  be  enjoined  as  to 
the  ten  per  cent,  damages,  which  damages  amounted  to  $1, 000  and 
interest.  The  injunction  was  granted,  and  the  bank  appealed  to  the 
Supreme  Court  of  the  United  States. 

The  Supreme  Court  reversed  the  judgment,  and,  in  their  opinion,, 
used  the  following  language : 

^ '  The  main  question  on  which  relief  was  sought  by  the  bill,  that 
on  which  the  decree  below  proceeded,  and  on  which  the  appellees 
rely  in  this  court  for  its  affirmance,  is,  can  a  court  of  chancery 
relieve  against  a  mistake  of  law  ?  In  its  examination  we  will  take  it 
for  granted  the  parties  who  took  up  the  bill  for  ten  thousand  dollars, 
included  the  damages  of  t  thousand  dollars  in  the  eight  thousand 
dollar  note,  and  did  so,  believing  the  statute  of  Kentucky  secured 
the  penalty  to  the  bank,  and  that  in  the  construction  of  the  statute 
the  appellees  were  mistaken.  Vexed  as  the  question  formerly  was, 
and  delicate  as  it  now  is,  from  the  confusion  in  which  numerous  apd 
conflicting  decisions  have  involved  it,  no  discussion  of  cases  can  be 
gone  into  without  hazarding  the  introduction  of  exceptions  that  will 
be  likely  to  sap  the  direct  principle  we  intend  to  apply.  Indeed,  the 
remedied  power  claimed  by  courts  of  chancery  to  relieve  against  mis- 
takes of  law  is  a  doctrine  rather  grounded  upon  exceptions  than  upon 
established  rules.  To  this  course  of  adjudication  we  are  unwilling  to 
yield.  That  mere  mistakes  of  law  are  not  remediable  is  well  estab- 
lished, as  was  declared  by  this  court  in  Hunt  vs.  Rousmanier,  1 
Peters,  15;  and  we  can  only  repeat  what  was  there  said,  *that  what- 
ever exceptions  there  may  be  to  the  rule,  they  will  be  found  few  in 
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number,  and  to  have  something  peculiar  in  their  character/  and  to 
involve  other  elements  of  decision. — (1  Story's  Ch.,  129.) 

"  What  is  this  case,  and  does  it  turn  upon  any  peculiarity?  Griffing 
sold  a  bill  to  the  United  States  bank  at  Lexington  for  ten  thousand 
dollars,  endorsed  by  three  of  the  complainants,  and  accepted  by  the 
other,  payable  at  New  Orleans;  the  acceptor,  J.  D.,  was  present  in 
Kentucky  when  the  bill  was  made,  and  there  accepted  it;  at  maturity 
it  was  protested  for  non-payment  and  returned.  The  debtors  applied 
to  take  it  up,  when  the  creditors  claimed  ten  per  cent,  damages  by 
force  of  the  statute  of  Kentucky.  All  the  parties  bound  to  pay  the 
bill  were  perfectly  aware  of  the  facts;  at  least  the  principals  who 
transacted  the  business  had  the  statute  before  them,  or  were  familiar 
with  it  as  we  must  presume,  they  and  the  bank  earnestly  believing 
(as  in  all  probability  most  others  believed  at  the  time)  that  the  ten 
per  cent,  damages  were  due  by  force  of  the  statute;  and,  influenced  by 
this  opinion  of  the  law,  the  eight  thousand  dollar  note  was  executed, 
including  the  one  thousand  dollars  claimed  for  damages.  Such  is  the 
case  stated,  and  supposed  to  exist  by  the  complainants,  stripped  of 
all  other  considerations  standing  in  the  way  of  relief. 

'*  Testing  the  case  by  the  principle  *that  a  mistake  or  ignorance 
of  the  law  forms  no  ground  of  relief  from  contracts  fairly  entered  into 
with  a  full  knowledge  of  the  facts,'  and  under  circumstances  repelling 
all  presumptions  of  fraud,  imposition,  or  undue  advantage  having 
been  taken  of  the  party,  none  of  which  are  chargeable  upon  the 
appellants  in  this  case;  and  the  question  then  is,  were  the  com- 
plainants entitled  to  relief?  To  which  we  respond  decidedly  in  the 
negative." — (The  Bank  of  the  United  States  w.  Daniel,  12  Peters,  32.) 

The  present  claimant's  testator,  Mr.  McCuUoh,  lived  about  twenty- 
four  years  after  the  payment  of  the  money  now  sued  for;  that  is,  till 
the  year  1836,  and  continued  in  office  until  his  death;  but  it  does  not 
appear  that  he  ever  presented  the  claim  to  any  of  the  departments 
or  to  Congress,  nor  does  it  appear  to  have  been  so  presented  at  any 
time  since  his  decease  by  his  representative ;  nor  is  there  any  testimony 
oflFered  explanatory  of  the  delay. 

The  goods  in  question,  with  others,  had  been  imported  under  a 
mistake  relative  to  certain  British  orders  in  council,  and  without  any 
real  fault  of  the  importers.  It  was  to  be  expected  that  the  importa- 
tions would  be  placed  on  the  same  footing  as  if  they  had  been  legal. 
They  amounted  to  about  eighteen  millions  of  dollars,  and  the  duties 
to  about  five  millions  of  dollars. — (8  Amer.  State  Papers,  571.) 

If  the  present  suit  be  sustained,  it  is  upon  the  ground  that,  by  the 
remission  the  custom-house  officers  are  entitled  to  receive  one-half  of 
those  duties,  notwithstanding  they  may  have  voluntarily  paid  over 
the  money  to  the  treasury  under  the  above  mentioned  circumstances 
of  this  case,  and  have  received  their  commissions,  and  notwithstand- 
ing between  forty  and  fifty  years  have  been  suffered  to  elapse  with- 
out complaint.  I  do  not  accede  to  that  doctrine.  It  is  not,  in  my 
opinion,  in  accordance  with  the  authorities  already  referred  to.  The 
case  of  McLane,  cited  at  the  bar,  is  clearly  distinguishable  from  this 


JAMES  H.    M^'CULLOH.  85 

case  for  the  reason,  were  there  no  other,  that  in  McLane's  case  the 
money  had  not  been  paid  over  to  the  treasury  of  the  United  States. 

The  present  case,  it  is  true,  is  between  an  individual  and  the  gov- 
ernment; but  I  know  of  no  principle  by  which  it  can  be  distinguished 
from  a  case  between  individuals. 

It  is  the  opinion  of  the  court  that  the  claimant  is  not  entitled  to 
recover. 


IN  THE  COURT  OF  CLAIMS. 


James  H.  McCulloh,  executor  of  Jambs  H.  McCulloh,  vs.  The 

United  States. 

LoRiNG,  Justice: 

The  facts  of  the  case  are  that  James  H.  McCulloh,  as  collector  for 
the  district  and  port  of  Baltimore,  between  the  first  day  of  August 
and  the  thirty -first  day  of  December,  1812,  seized  certain  goods  and 
merchandise,  (specified  in  exhibit  B,)  as  forfeited  to  the  United  States 
bv  a  violation  of  the  non-intercourse  acts  of  March  1,  1809,  (2  U.  S. 
Stat,  at  Large,  529,)  and  March  2,  1811,  (lb.,  651.)  The  goods  and 
merchandise  belonged  to  citizens  of  the  United  States,  and  arrived  at 
Baltimore  between  the  first  day  of  August  and  the  fifth  day  of  Novem- 
ber, 1812,  (exhibit  A,)  in  nine  vessels,  which  '*did  depart  from  some 
port  or  place  in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
between  the  twenty-third  day  of  June  and  the  fifteenth  day  of  Sep- 
tember, 1812.''— (Exhibit  C,  1  to  18  inclusive.) 

Informations  were  filed  in  the  district  court  of  the  United  States 
for  the  district  of  Maryland,  and  the  proper  proceedings  were  had  to 
enforce  the  said  forfeitures. 

On  the  arrival  of  the  goods  their  owners  gave  bonds  at  the  custom- 
house for  the  duties  upon  them  ^'as  if  they  had  been  legally  imported^^^ 
(exhibit  B;)  and  when  the  informations  were  entered  in  court,  the 
owners  appeared  and  filed  their  answers,  and  also  prayed  that  the 
goods  and  merchandise  might  be  re-delivered  to  them  according  to 
the  provisions  of  the  .89th  section  of  the  United  States  act  of  March 
2,  1799.— (U.  S.  Stat,  at  Large,  vol.  1,  p.  627.)  Thereupon  the  goods 
and  merchandise,  by  the  order  of  the  court,  were  appraised  and  re- 
delivered to  the  claimants,  upon  their  executing  bonds  for  their 
appraised  value,  according  to  the  provisions  of  the  section  referred  to. 

Pending  the  proceedings  in  court,  and  before  judgment,  the  for- 
feitures of  the  goods  and  merchandise  were  remitted  by  the  Secretary 
of  the  Treasury,  by  the  several  acts  of  remission  set  forth  in  exhibit 
C,  I  to  21  inclusive.  The  owners  of  the  goods  paid  their  bonds  given 
at  the  custom-house  for  the  duties  on  the  goods  *  ^  as  if  they  had  been 
legally  imported,"  and  thus  cancelled  those  bonds.  The  lawful  duties 
thus  paid  amounted  to  the  sum  of  four  hundred  and  eighty-six  thousand. 
six  hundred  and  forty-nine  dollars  and  eighty  cents. — (Exhibit  A.) 
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This  sum  James  H.  McGuIloh,  the  collector,  accounted  for  and  paid 
into  the  treasury  of  the  United  States,  *  *  in  the  same  manner  as  la^N'ful 
duties  were  accounted  for  and  paid;''  and  the  petitioner,  as  the 
executor  of  the  said  James  H.  McGulloh,  claims  one-sixth  of  this  sum, 
or  eighty  thousand  one  hundred  and  eight  dollars  and  thirty-cents,  as 
the  share  or  proportion  belonging  to  his  testator  under  the  Olst  section 
of  the  United  States  act  of  March  2,  1799,  (1  Stat,  at  Large,  697,) 
which  section  provides  for  the  distribution  of  fines,  penalties,  and 
forfeitures.  The  claim  of  the  petitioner  is  thus  stated  :  "The  peti- 
tioner, however,  does  not  set  up  a  claim  to  one-sixth  of  the  things 
forfeited,  but  to  the  proportion  to  which  his  testator,  as  collector,  was 
entitled  to  of  the  amount  reserved  to  the  government  as  the  condition 
of  the  remission,  and  which  the  government  actually  received. '^ 

On  recurring  to  the  acts  of  remission,  (exhibits  C,  1  to  21  inclu- 
sive,) it  will  be  seen  that  three  of  them,  viz:  Nos.  19,  20,  21,  were 
made  by  the  Secretary  of  the  Treasury  under  the  United  States  act 
of  March  3,  1797,  (1  Stat,  at  Large,  506;)  while  all  the  other  acts  of 
remission  were  made  under  the  act  of  January  2,  1813,  (2  Stat,  at 
Large,  789.)  This  difference  in  the  acts  of  remission  is  not  noticed 
in  the  petition,  nor  in  the  briefs  submitted  in  the  case;  and  the  argu- 
ment submitted  for  the  petitioner  seems  inapplicable  to  the  remissions 
No.  19,  20,  21,  made  by  the  Secretary  of  the  Treasury  under  the  act 
of  March  3,  1797,  and  to  be  addressed  solely  to  the  remissions  made 
under  the  act  of  January  2, 1813,  which  was  passed  after  the  seizures 
were  made. 

By  the  act  of  March  3,  1797.  (1  Stat,  at  Large,  506,)  it  is  enacted 
that  the  Secretary  of  the  Treasury  shall  * '  have  power  to  remit  such 
fines,  forfeitures,  or  penalty,  or  remove  such  disability,  or  any  part 
thereof,  if,  in  his  opinion,  the  same  shall  have  been  incurred  without 
wilful  negligence  or  any  intention  of  fraud  in  the  person  or  persons 
incurring  the  same;  and  to  direct  the  prosecution,  if  any  shall  have 
been  instituted  for  the  recovery  thereof,  to  cease  and  be  discontinued, 
upon  such  terms  or  conditions  as  he  may  deem  reasonable  and  just.'' 

The  act  of  January  2,  1813,  (2  Stat,  at  Large,  789,)  in  relation  to 
fines,  penalties,  and  forfeitures  incurred  under  the  non-intercourae 
acts,  by  the  importation  of  goods  shipped  from  any  port  or  place  in 
the  United  Kingdom  of  Great  Britain  and  Ireland,  between  the  23d 
of  June  and  the  15th  of  September,  1812,  enacts  as  follows:  **The 
Secretary  of  the  Treasury  is  hereby  directed  to  remit  all  fines,  penal- 
ties, and  forfeitures  that  mav  have  been  incurred  under  the  said  acts, 
in  consequence  of  such  shipment,  importation,  or  importations,  upon 
the  costs  and  charges  that  have  arisen  or  may  arise  being  paid,  and 
on  payment  of  the  duties  which  would  have  been  payable  by  law  on 
such  goods,  wares,  or  merchandise  if  legally  imported;  and  also  to 
direct  the  prosecution  or  prosecutions,  if  any  shall  have  been  insti- 
tuted for  the  recovery  thereof,  to  cease  or  be  discontinued.'' 

Whether  the  claim  of  the  petitioner  is  for  a  proportion  of  the  duties 
paid  upon  the  goods,  of  which  the  forfeitures  were  remitted  under 
both,  or  only  under  the  latter  of  the  two  statutes  last  cited,  I  think 
that  the  answer  is  the  same,  viz:  That  in  all  these  cases  the  United 
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States  reserved  nothing  as  the  condition  of  the  remission,  and  received 
from  the  importers  only  legd  duties.  Such  duties  are  merely  the 
price  every  lawful  importer  pays  for  the  entry  of  his  goods,  and  they 
belong  exclusively  to  the  United  States  as  the  fixed  legal  equivalent 
for  their  grant  of  entry;  and  the  reservation  of  only  lawful  duties, 
«nch  as  every  lawful  importer  pays,  furnishes  no  inference  that  they 
were  reserved  as  the  condition  of  the  remission  of  a  forfeiture  incurred. 
Such  '*  legal  duties"  are  always  reserved  in  the  remission  of  a  forfeit- 
ure under  the  act  of  1797,  for  the  Secretary  of  the  Treasury  has  no 
authority  to  remit  them,  and  the  nature  of  *  *  legal  duties"  is  not  changed 
by  being  reserved  under  the  act  of  January  2, 1812.  All  that  can  belong 
to  seizing  officers  by  the  statute  of  1799  is  their  share  of  the  proceeds 
of  goods  forfeited  and  sold,  or  of  a  fine  or  penalty  imposed  instead  of  a 
forfeiture,  or  in  mitigafion  of  it;  and  the  difference  between  these  and 
legal  duties  is  declared  in  the  case  of  Hoyt  vs.  The  United  States,  10 
Howard,  109.  In  that  case  the  goods  seized  were  redelivered  to  the 
owners  on  their  executing  a  bond  for  the  legal  duties,  and  also  for  the 
appraised  value  of  the  goods  themselves;  the  goods  were  condemned 
as  forfeited  and  their  proceeds  were  distributed  according  to  law;  but 
Mr.  Hoyt  the  collector,  claimed  also  a  moiety  of  the  legal  duties  which 
had  been  paid  on  the  bond  given  therefor.  The  court  denied  his  claim, 
and  said:  *^A  conclusive  answer  to  this  claim  in  the  judgment  of  the 
court  is,  that  the  duties  thus  paid  constitute  no  part  of  the  proceeds  of 
the  goods  forfeited,  in  which  only  the  collector  has  an  interest.  The 
proceeds  are  the  appraised  value  secured  by  the  bond,  or,  in  case  no 
bond  be  given,  the  amount  derived  from  the  sale  by  the  marshal  after 
the  deduction  of  the  proper  charges.  The  payment  of  the  duties  is  a 
condition  to  the  acceptance  of  the  bond  and  redelivery  of  the  goods, 
»nd  is  the  voluntary  act  of  the  claimant.  They  do  not  enter  into  the 
question  of  condemnation,  nor  constitute  any  part  of  the  forfeiture 
•declared  by  the  act  or  the  judgment  of  the  court.''  If  legal  duties 
made  no  part  of  the  forfeiture  where  that  was  enforced,  can  they  be 
held  so  to  do  where  the  forfeiture  is  remitted?  And  that  is  exactly  the 
case  at  bar,  as  to  the  three  remissions  under  the  act  of  1797.  And  if 
^^legcd  duties,*^  from  their  nature,  belong  to  the  United  States  and  not 
to  the  seizing  officers  in  the  case  of  remissions  under  the  act  of  1797, 
for  the  same  reason  they  would  belong  to  the  United  States  and.  not 
to  the  seizing  officers  under  the  act  of  January  2,  1812.  In  both 
cases,  and  in  all  cases,  legal  duties  are  the  price  of  a  grant,  and  not  the 
expiation  of  an  offence. 

By  the  act  of  March  3,  1797,  a  discretionary  power  was  given  to  the 
Secretary  of  the  Treasury,  and  he  was  empowered  to  remit  forfeitures, 
Ac.  J  and  to  discontinue  prosecutions  ^'upon  such  terms  and  conditions 
as  he  may  deem  reasonable  and  just.''  The  act  of  January  2,  1813, 
was  mandatory  upon  him,  and  he  was  required  to  remit  forfeitures, 
Ac,  according  to  the  provisions  of  the  act,  which,  as  has  been  stated, 
was  passed  after  the  seizures  in  all  these  cases  had  been  made. 

The  argument  for  the  ■  petitioner  contends  (page  3)  '  'that  the  right 
of  the  seizing  officers  had  attached  prior  to  the  enactment  of  the  law 
under  which  the  remission  was  made,  and  that  it  is  not  in  the  power 
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of  Congress  to  operate  by  legislation  upon  pre-existing  vested  rights.  "^ 
The  answer  is,  that  all  the  rights  of  the  officers  by  the  seizure  in  1812 
were  conditional  on  the  right  of  the  United  States  to  remit  forfeitures 
declared  by  the  act  of  March  3,  1797.  And  Congress,  in  the  act  of 
January  2,  1813,  only  used  the  right  declared  by  the  act  of  1797. 

The  argument  for  the  petitioner  assumes  that  the  91st  section  of  the 
act  of  1799,  which  provides  for  the  distribution  of  the  proceeds  of 
goods  forfeited,  Ac. ,  made  a  contract  with  the  seizing  officers  by 
which,  upon  the  seizure,  they  acquired  a  right  in  their  statute  pro- 
portion, of  the  proceeds  of  the  goods  forfeited,  if  they  were  not  remitted 
by  the  discretionary  power  of  the  Secretary  of  the  Treasury. 

But  when  the  United  States,  by  the  act  of  March  3,  1797,  empow- 
ered the  Secretary  of  the  Treasury  to  remit  forfeitures,  &c.,.  it  was 
not  the  exhaustion  nor  a  restriction  of  their  right  to  remit,  which 
was  as  absolute  as  their  ownership  of  the  goods,  but  it  was  only  a  pro- 
vision for  one  mode  of  the  exorcise  of  that  right.  The  Secretary  of  the 
Treasury,  under  that  act,  was  only  their  officer  or  agent;  his  acts  were 
their  acts,  and  from  that  derived  all  their  efficiency,  and  whatever  the 
United  States  might  do  by  such  agent  or  officer,  they  might  do  directly 
themselves  by  an  act  of  Congress,  and  this  was  the  effect  of  the  act  of 
January  2,  1813;  it  only  applied  a  power,  or  used  a  right,  which  was 
declared  to  exist  in  the  United  States  in  1797.  Thus,  it  was  not  the 
right  to  remit  the  forfeiture  which  was  subsequent  to  the  seizure  in 
this  case,  but  only  the  exercise  of  that  right,  and  the  mere  act  of  re- 
mission is  necessarily  and  always  subsequent  to  the  forfeiture.  Besides, 
judicial  decisions  declare  that,  as  between  the  United  States  and  the 
seizing  officers,  no  right  is  fixed  or  vested  in  them  by  the  seizure,  and 
that  their  proportion  of  the  proceeds  of  the  goods  forfeited  is  a  mere 
gift  This,  according  to  its  legal  nature,  vests  no  property  and  no 
right  until  it  becomes  a  gift  executed^  and  that  is,  when  under  the 
statute  the  goods  have  been  condemned  and  sold,  and  the  proceeds  re- 
ceived by  the  collector  for  distribution  among  the  statute  distributees; 
then  his  possession  is  their  possession  as  against  the  United  States, 
and  by  such  possession,  and  not  before  it,  their  property  and  rights 
are  vested.  In  10  Wheaton,  246,  United  States  vs,  Morris,  Thomp- 
son, justice,  in  delivering  the  opinion  of  the  court,  says,  in  reference 
to.the  91st  section  of  the  act  of  1799:  *'The  plain  and  obvious  inter- 
pretation is,  that  the  right  does  not  become  fioced  until  the  receipt  of 
the  money  by  the  collector" — (p.  291.)  And  Johnson,  justice,  in 
delivering  a  separate  but  concurring  opinion,  says  of  the  distribution 
provided  for  in  the  91st  section  of  the  act  of  1799 :  *  *  This  distribution 
I  consider  as  a  mere  boon  from  the  government,  which  they  may  justly, 
and  do  practically,  reserve  a  sovereign  control  over  until  so  paid  by 
their  laws.  The  gift  is  from  them  of  a  thing  perfected  to  them,  and 
they  may  modify  and  withdraw  that  gift  ad  libitum.  When  once  paid 
away  according  to  legislative  will,  their  control  is  at  an  end,  and  the 
right  then,  and  not  till  then,  becomes  vested  and  absolute  as  between 
them  and  the  officers,  who  to  the  last  the  law  regards  as  donees,^ ^ 
While  the  seizing  officers  are  domes  without  possession  they  are  with- 
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out  contract  or  legal  rights,  for  a  gift  ^vithout  possession  does  not 
make  a  contract  or  a  right. 

Then  it  is  contended,  for  the  petitioner,  that  his  claim  is  supported 
by  the  decision  in  McLane  vs.  The  United  States,  6  Peters,  404.  But 
the  reason  for  the  decision  in  that  case  does  not  arise  in  the  case  at 
bar.  In  the  case  of  McLane  vs.  The  United  States,  the  goods  were 
seized  as  illegally  imported,  and  pending  the  proceedings  against  them, 
and  before  the  distribution  of  the  proceeds  of  the  goods,  their  owners, 
by  a  special  act  of  Congress,  (of  July  29,  1813,  U.  S.  L.  6  vol.,  122,) 
were  allowed  to  enter  the  goods  on  paying  double  the  amount  of  the 
legal  duties  upon  them.  Such  douMe  duties  could  not  be  held  legal 
duties,  and  were  therefore  held  to  be  a  penalty  reserved  by  the  United 
States,  and  so  reserved  as  well  for  the  benefit  of  the  seizing  oflScers  in 
their  statute  proportion  as  for  the  United  States;  and  the  case  is  so 
stated  by  Judge  Story  in  delivering  the  opinion  of  the  court,  and  in 
forming  the  question  which  arises  on  the  special  act  of  Congress.  His 
words  are:  *'The  question  then  arises,  in  what  light  the  reservation 
and  payment  of  the  double  didies  as  conditions  upon  which  the  remis- 
sion is  granted  are  to  be  considered.  Are  the  double  duties  to  be 
deemed  a  mere  payment  of  lawful  duties?  or  are  they  to  be  deemed  a 
part  of  the  forfeiture  reserved  out  of  the  goods?  If  the  latter  is  the 
true  construction,  then  the  collector  is  entitled  to  a  moiety;  if  the 
former,  he  is  barred  of  all  claim.''  This  is  an  emphatic  declaration 
and  decision  that  if  the  duties  reserved  had  been  the  lawful  duties 
onl3%  the  seizing  officers  would  have  had  no  claim  to  them.  Again, 
he  likens  the  reservation  of  the  double  duties  to  the  reservation  of  a 
gross  sum  as  the  condition  of  the  remission.  Clearly  the  reservation 
of  a  gross  sum  exceeding  the  legal  duties  could  be  nothing  but  a 
penalt3%  and  Justice  Story  says:  "  Our  opinion  is  grounded  upon  the 
fact  that  the  act  refers  to  the  douUe  duties  as  a  mere  mode  of  ascer- 
taining the  amount,  and  that  it  is  undistinguishable  from  the  reserva- 
tion of  a  gross  sum."  And  the  point  decided  in  McLane  vs.  The 
United  States  is  restated  in  Hoyt  vs.  The  United  States,  10  How.,  109, 
where  the  court  say  of  it:  "The  only  doubt  that  existed  was,  whether 
or  not  the  amount  thus  reserved  should  be  considered  as  legal  duties 
hdonging  to  the  government^  or  a  portion  of  the  forfeiture  the  residue 
of  which  had  been  remitted.  The  amount  reserved  was  to  be  equal 
to  the  double  duties  imposed  on  goods  imported,  under  certain  circum- 
stances, by  an  act  which  had  been  passed  since  the  forfeiture  occurred; 
and  the  court  was  of  opinion  that  the  duties  mentioned  in  that  act 
were  referred  to  simply  as  a  measure  to  determine  the  sum  to  be 
reserved,  and  not  as  duties  in  the  common  acceptation  of  the  term." 
Here  again  the  declaration  is  distinctly  repeated,  that  if  legal  duties 
only  had  been  reserved,  they  would  have  belonged  to  the  government. 

In  McLane  vs.  The  United  States,  the  inference  that  the  duties 
reserved  were  like  a  gross  sum,  and  so  in  the  nature  of  a  penalty,  was 
drawn  solelv  from  the  fact  that  the  duties  reserved  were  double  the 
legal  duties,  while  in  the  case  at  bar  there  is  no  ground  for  such  an 
inference,  because  the  only  duties  reserved  were  the  legal  duties,  and 
the  precise  difierence  between  the  two  cases  is  that  the  case  of  McLane 
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V8.  The  United  States  was  not  a  case  of  the  remission  of  a  forfeiture  . 
but  a  case  of  the  mitigation  of  a  forfeiture  ;  while  the  case  at  bar  is  s^ 
case  of  the  entire  remission  of  a  forfeiture,  by  which  it  is  legally 
annulled  and  made  as  if  it  had  never  been,  because  its  legal  conse> 
quences  are  abrogated.  This  is  done  when  the  goods  arc  placed  on 
the  same  footing  as  goods  legally  imported,  and  that  is  when  they  are 
entered  on  the  payment  of  legal  duties  only. 

Upon  the  whole  case,  I  am  of  opinion  that  the  legal  duties  received 
by  the  United  States  belonged  to  them  exclusively;  and  that  therefore, 
on  the  merits  of  the  case,  the  petitioner  has  no  claim,  and  is  not  enti- 
tled to  the  relief  he  prays  for. 


IK  THE  COUBT  OF  CLAIMS. 

James  H.  McCulloh,  Executor,  vs.  The  United  States. 

ScARBUBGH,  J.,  dissented. 

Between  the  first  day  of  August  and  the  thirty-first  day  of  Decem- 
ber, A.  D.   1812,   James  H.  McCulloh,   the  petitioner's  testator,  as 
the  collector  of  the  customs  for  the  district  and  port  of  Baltimore, 
seized  large  quantities  of  goods  as  forfeited  under  the  non-inteniourse 
acts  of  March  1,  A.  D.  1809,  (2  Statutes  at  Large,  page  629,)  of  May 
1,  A.  D.  1810,  (2  Statutes  at  Large,  page  605,)  and  of  March  2,  A.  D. 
1811,  (2  Statutes  at  Large,  page  651.)     The  usual  proceedings  were 
thereupon  had  in  the  district  court  of  the  United  States  for  the  district 
of  Maryland  to  enforce  the  forfeitures.     Before  judgment,  the  Secre- 
tary of  the  Treasury  in  all  the  cases  except  three,  under  the  authority 
of  the  act  of  Congress  of  January  2.  A.  D.  1813,  (2  Statutes  at  Large, 
page  789,)  remitted  the  fines,  penalties,  and  forfeitures  which  had 
been  incurred,  upon  the  costs  and  charges  being  paid,  and  on  pay- 
ment of  the  duties  tohick  would  have  been  payable  by  law  on  the.  goods, 
if  legally  imported.     In  the  other  three  cases,  the  Secretary  of  the 
Treasury,  likewise  before  judgment,  under  the  authority  of  the  act 
of  March  3,  A.  D.  1797,  (1  Statutes  at  Large,  page  506,)  remitted  the 
penalties  and  forfeitures  which  had  been  incurred,  on  payment  of  cosf« 
and  duties. 

The  parties  interested,  in  pursuance  of  the  tenns  of  remission,  paid 
to  the  petitioner' s  testator,  collector  as  abovementioned,  the  sum  of 
four  hundred  and  efgJity-six  thousand  six  hundred  and  forty-nine  ^V^ 
dollars,  the  amount  which  would  have  been  payable  by  law  for  duties 
on  the  forfeited  goods  if  they  had  been  legally  imported.  Afterwards 
the  petitioner's  testator  paid  or  accounted  for  the  same  to  the  United 
States. 

The  petitioner  insists  that  the  money  so  paid  was  reserved  out  of 
the  forfeitures,  and  not  paid  for  duties  oa  such,  and  that  his  testator, 
under  the  non-intercourse  acts,  and  the  act  of  March  2,  A.  D.  1799, 
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was  entitled  to  the  oue-sixth  part  thereof.  Thiyi  has  not  been  paid, 
and  it  is  now  claimed  by  the  petitioner. 

The  act  of  Congress  of  January  2,  A.  D.  1813,  was  as  follows:  '*In 
all  cases  where  goods,  wares,  and  merchandise,  owned  by  a  citizen  or 
citizens  of  the  United  States,  have  been  imported  into  the  United 
States  from  the  United  Kingdom  of  Great  Britain  and  Ireland,  which  , 

goods,  wares,  and  merchandise  were  shipped  on  board  vessels  which 
departed  therefrom  between  the  twenty-third  day  of  June  last,  and  i 

the  fifteenth  day  of  September  last,  and  the  person  or  persons  interested 
in  such  goods,  wares,  or  merchandise,  or  concerned  in  the  importation 
thereof,  have  thereby  incurred  any  fine,  penalty,  and  forfeiture,  under  ^ 

an  act  entitled  *An  act  to  interdict  the  commercial  intercourse  between 
the  United  States  and  Great  Britain  and  France  and  their  depend- 
encies, and  for  other  purposes/  and  an  act  entitled  'An  act  concerning 
the  commercial  intercourse  between  the  United  States  and  Great  Britain 
and  France  and  their  dependencies,  and  for  other  purposes,'  and  the 
act  supplementary  to  the  act  last  mentioned,  on  such  person  or  persons 
petitioning  for  relief  to  any  judge  or  court  proper  to  hear  the  same,  in 
pursuance  of  the  provisions  of  the  act  entitled  'An  act  to  provide  for 
mitigating  or  remitting  the  fines,  forfeitures,  and  penalties,  in  certain 
cases  therein  mentioned;'  and  on  the  facts  being  shown,  on  inquiry 
had  by  said  judge  or  court,  stated  and  transmitted,  as  by  said  act  is 
required,  to  the  Secretary  of  the  Treasury;  in  all  such  cases  wherein 
it  shall  be  proved  to  his  satisfaction  that  said  goods,  wares,  and  mer- 
chandise, at  the  time  of  their  shipment,  were  bcma  fde  owned  by  a 
citizen  or  citizens  of  the  United  Stetes,  and  shipped,  and  did  depart 
from  some  port  or  place  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  owned  as  aforesaid,  between  the  twentv-third  dav  of  June 
last  and  the  fifteenth  day  of  September  last,  the  Secretary  of  the 
Treasury  is  hereby  directed  to  remit  all  fines,  penalties,  and  forfeitures, 
that  may  have  been  incurred  under  the  said  acts  in  consequence  of 
such  shipment,  importation,  or  importations,  upon,  the  costs  and 
charges  that  have  arisen,  or  may  arise,  being  paid,  and  on  the  pay- 
ment of  the  duties  which  would  have  been  payable  by  law  on  such 
goods,  wares,  and  merchandise  if  legally  imported;  and  also  to  direct 
the  prosecution  or  prosecutions,  if  any  shall  have  been  instituted  for 
the  recovery  thereof,  to  cease  and  be  discontinued  :  provided^  never- 
thdess,  that  no  case  in  which  the  purchase  of  such  goods,  wares,  and 
merchandise  was  made  after  war  was  kno^vn  to  exist  between  the 
United  States  and  Great  Britain  at  the  port  or  place  where  such  pur- 
chase was  made,  shall  be  entitled  to  the  benefits  of  this  act.'' — (2 
Statutes  at  Large,  page  789  and  790,  chapter  7.) 

By  the  subsequent  act  of  July  29,  A.  D.  1813,  it  was  provided 
*'that  the  owners  of  the  ships  called  the  Good  Friends,  the  Amazon, 
and  the  United  States,  and  of  the  cargoes  on  board  said  vessels, 
which  vessels  arrived  in  the  month  of  April,  one  thousand  eight  hun- 
dred and  twelve,  in  the  district  of  Delaware,  from  Amelia  Island, 
with  cargoes  that  were  shipped  on  board  said  vessels  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  shall  be  entitled  to  and  may 
avail  themselves  of  all  the  benefits,  privileges,  and  provisions  of  the 
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act  entitled  *An  act  directing  the  Secretary  of  the  Treasury  to  rei 
fines,  forfeitures,  and  penalties  in  certain  cases, '  passed  on  the  se< 
day  of  January  last  past,  in  like  manner  and  on  the  same  conditit 
as  though  said  vessels  had  departed  from  the  kingdom  afor« 
between  the  twenty-third  day  of  June  and  the  fifteenth  day  of  ft 
tember,  mentioned  in  said  act,  and  had  arrived  within  the  Uni 
States  after  the  first  day  of  July  last." — (6  Statutes  at  Large,  pagi 
122,  chapter  32,  §  1.) 

Under  the  authority  of  the  last  mentioned  act,  the  Secretary  of  tfc 
Treasury  remitted  the  forfeiture  which  had  been  incurred  in  the  cae 
of  the  ship  Good  Friends  and  her  cargo,  upon  payment  of  the  dutii 
which  would  have  been  payable  by  law  on  the  goods,  if  they  had  bet 
legally  imported  after  the  passage  of  the  act  of  July  1,  A.  D.  18£ 
ch.  112,  (2  Stat,  at  Large,  p.  768,)  i.  e.  upon  payment  of  the  d< 
duties  imposed  by  the  last  mentioned  act.  In  the  case  of  McLane; 
The  United  States,  (6  Peters'  R.,  404,)  it  was  held  that  the  duti( 
paid  were  a  part  of  the  forfeiture,  and  reserved  as  well  for  the  coU< 
as  for  the  United  States.  The  court  were  of  the  opinion  that  p. 
imported  in  violation  of  the  non-importation  acts,  being  prohil 
goods,  were  not  entitled  to  entry  at  the  custom-house,  or  to  be  bon< 
and  that  no  duties  as  stick,  could  legally  accrue  upon  their  im] 
tion.  They  were  also  of  the  opinion  that  the  act  of  July  29,  A. 
1813,  taken  in  connexion  with  the  act  of  January^  2,  A.  D.  1813/ 
requiring  the  payment  of  double  duties — t.  c,  the  duties  which  w< 
by  law  have  been  payable  on  the  goods,  if  they  had  been  legally 
ported  after  the  first  day  of  July,  A.  D.  1812 — ^as  a  condition  on  w] 
the  forfeiture  should  be  remitted,  merely  referred  to  those  duties 
mode  of  ascertaining  the  amount  to  be  reserved  out  of  the  forfeiu 
that  it  is  undistinguishable  from  the  reservation  of  a  gross  sum : 
that  it  was  not  a  declaration  of  intention  on  the  part  of  the  go^ 
ment  that  they  were  to  be  received  as  legal  duties  due  upon  a  h 
importation. 

I  propose  to  consider  the  petitioner's  case  under  two  aspects  : 
with  reference  to  the  remissions  made  under  the  act  of  January  2, 
D.  1813;  and,  2d,  with  reference  to  the  remissions  under  the  acti 
March  3,  A.  D.  1797. 

1.  Considering  this  case  w^ith  reference  to  the  remissions  under 
act  of  January  2,  A.  D.  1813,  the  case  of  McLane  vs.  The  Unii 
States,  so  far  as  it  goes,  is,  it  seems  to  me,  precisely  analogous  tOj 
In  that  case  as  in  this,  the  goods  at  the  time  of  their  importal 
were  subject  to  no  duty;  their  importation  was  expressly  prohibit 
by  law;  they  had  been  forfeited  to  the  United  States;  the  owner| 
them  had  become  liable  to  pay,  not  duties,  but  a  penalty  equal 
treble  their  value;  and  the  act  under  which  the  remissions  were  ma< 
was  passed  after,  and  not  before  the  goods  were  imported.  In  d 
these  respects,  therefore,  the  analogy  between  the  two  ca^es  9 
complete.  "^' 

Moreo'^r  the  act  of  July  29,  A.  D.  1813,  did  no  more  than  meral 
extend  to  the  cases  therein  mentioned  the  act  of  January  2,  A.  I 
1813,  by  declaring,  in  effect,  that  the  parties  interested  should  bc-ei 
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ed  to  and  might  avail  themselves  of  all  the  benefits,  privileges, 
i  provisions  of  the  latter  act,  in  like  manner  and  on  the  same  oon- 
ms  as  though  their  cases  had  fallen  within  its  particular  provisions. 
other  words,  the  act  of  July  29,  A.  D.  1813,  merely  adopted  as 
t  law  which  should  govern  the  cases  therein  mentioned  the  act  of 
rajirv  2,  A.  D.  1813.  It  is  therefore  to  my  mind  entirely  clear, 
it  an  interpretation  of  the  act  of  July  29,  A.  D.  1813,  taken  in 
meiion  ivith  the  act  of  January  2,  A.  D.  1813,  is  an  interpretation 
the  latter  act  itself. 

rhe  only  point  in  which  it  has  ever  been  suggested  that  the  an- 
fr  between  the  case  of  McLane  vs.  The  United  States  and  this  case, 
ler  the  aspect  which  I  am  now  considering,  is  not  complete,  is. 
It  in  the  former  case  the  duties  exacted  as  a  condition  of  the  remission 
re  double  the  duties  which  would  have  been  payable  by  law  on  the 
xis  if  they  had  been  legally  imported,  at  the  time  of  their  actual 
portation;  whilst  in  this  case,  the  duties  exacted  as  a  condition  of 
I  remission  were  only  such  duties  as  would  have  been  payable  by 
r  on  the  goods  if  they  had  been  legally  imported,  at  the  time  of 
ir  actual  importation.    But  it  seems  to  me,  this  difference  is  wholly 
material.    The  duties  were  the  same  in  both  cases.     No  duties,  as 
k  legally  accrued  or  were  demandable  upon  the  goods  at  the  time 
:y  were  imported  in  either  case.     There  was  then  no  law  in  force 
posing  duties  upon  such  goods  so  imported.     The  law  applicable 
them,  instead  of  imposing  duties  upon  them,  subjected  them  to 
feiture,  and  their  owners,  not  to  duties^  but  to  a  penalty  equal 
treble  their  value.     Hence  the  act  of  January  2,  A.  D.   1813, 
joired  the  payment,  not  of  the  duties  which  had  by  law  accrued 
i  become  payable,  but  of  the  duties  which  would  have  been  payable 
law  on  the  goods,  if  they  had  been  legally  imported.     It  is  for  this 
iion  that  the  court,  in  the  case  of  McLane  vs.  The  United  States, 
tre  of  the  opinion  that  the  statute  refers  to  the  double  duties  as 
nere  mode  of  ascertaining  the  amount  to  be  reserved  out  of  the  for- 
tnre.   Bat  it  is  obvious  that  this  reason  is  as  applicable  in  this  case 
in  the  case  of  McLane  vs.  The  United  States.    Moreover  it  would 
an  anomaly  in  legislation,  (to  say  nothing  about  the  constitutional 
wer  of  Congress  over  the  subject,)  after  goods  had  been  imported, 
*  to  enact  a  law  imposing  a  duty  upon  their  importation.     With 
lire  respect  for  those  who  differ  with  me  in  opinion,  I  am  constrained 
®y,  that  I  am  wholly  unable  to  comprehend  how,  in  the  case  of 
cUne  V8.  The  United  States,  it  can  be  truly  said  that  the  double 
tties  were  referred  to  as  a  mere  mode  of  ascertaining  the  amount  to 
'  reserved  out  of  the  forfeiture,  and  yet  the  same  thing  is  not  true 
this  case.    Nor  can  I  understand  how  the  same  words  in  the  act 
January  2,  A.  D.  1813,  when  applied  to  the  cases  provided  for  by 
te  act  of  July  29,  A.  D.  1813,  shall  have  one  meaning,  and  when 
Jplied  to  the  cases  provided  for  in  the  former  act,  a  totally  different 
eaning. 

Although  in  the  case  of  McLane  vs.  The  United  States  the  goods 
€re  imported  before  the  act  of  July  1,  A.  D..  1812,  yet  their  owners 
«re  guilty  of  a  crime  against  the  United  States,  the  same  in  kind 
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and  degree  with  that  which  had  been  committed  by  the  owners,  re- 
spectively, of  the  goods  in  the  cases  provided  for  in  the  act  of  January 
2,  A.  D.  1813.  Hence  the  same  measure  of  remission  was  provided 
for  both  classes  of  cases.  Inasmuch  as  in  the  case  of  McLane  vs.  The 
United  States  the  goods  being  prohibited  goods  were  subject  to  no 
duties^  the  exaction  of  any  amount,  though  in  the  name  of  duties,  w^as 
still  a  penalty.  In  this  respect  the  only  diiference  between  the  ex- 
action of  the  duties  which  were  payable  by  law  on  a  legal  importa- 
tion when  those  goods  were  imported,  and  the  exaction  of  the  duties 
which  were  payable  by  law  on  a  legal  importation  token  the  remission 
was  made,  was  in  degree,  and  not  in  kind;  the  exaction  was  as  much 
though  not  so  great  a  penalty  in  the  one  case  as  in  the  other.  In 
both  cases  it  .was  something  which  had  never  been  imposed  except 
by  way  of  penalty  or  forfeiture;  in  other  words,  it  was  a  part  of  the 
forfeiture. 

In  the  case  of  Hoyt  vs.  The  United  States,  (10  How.  R.,  109,)  the 
goods  were  condemned  for  a  violation  of  the  revenue  laws,  and  at  the 
time  of  their  importation  were  subject  by  law  to  the  very  duties  which 
were  paid.  After  the  seizure  of  the  goods  and  the  institution  of  pro- 
ceedings for  their  forfeiture,  the  parties  interested  were  allowed  to 
take  possession  of  them  upon  their  executing  bonds,  with  sureties,  for 
the  payment  of  a  sum  equal  to  the  appraised  value  of  the  goods,  and 
producing  a  certificate  from  the  collector  and  naval  officer  that  the 
duties  on  the  goods  had  been  paid  or  secured.  But  the  payment  of 
such  duties  in  no  way  depends  on  the  resiilt  of  the  prosecution.  They 
are  paid  whether  the  prosecution  fails  or  succeeds.  '*  They  do  not 
enter  into  the  question  of  condemnation,  nor  constitute  any  part  of 
the  forfeiture  declared  by  the  act  or  the  judgment  of  the  court.''  The 
distinction,  and  it  is  a  broad  one,  between  the  case  of  Hoyt  vs.  The 
United  States  and  that  of  McLane  vs.  The  United  States  is,  that  in 
the  former  the  goods  loere^  but  in  the  latter  they  ivere  not,  at  the  time 
of  their  importation,  subject  to  duties.  Hence  in  the  former  the 
duties  paid  were  paid  as  diUies,  but  in  the  latter  the  sums  paid  were 
duties  in  name  only,  whilst  in  fact  and  in  law  they  were  a  part  of  the 
forfeiture. 

2.  Considering  this  case  with  reference  to  the  remissions  made 
under  the  act  of  March  3,  A.  D.  1797,  it  is  still  more  plain  that  the 
amount  reserved  in  the  name  of  duties  was  but  a  reservation  out  of 
the  forfeiture.  Under  that  act  the  Secretary  of  the  Treasury  has  power, 
in  the  cases  therein  provided  for,  * '  to  mitigate  or  remit  such  fine, 
forfeiture,  or  penalty,  or  remove  such  disability,  or  any  part  thereof, 
if,  in  his  opinion,  the  same  shall  have  been  incurred  without  wilful 
negligence  or  any  intention  of  fraud  in  the  person  or  persons  incurring 
the  same;  and  to  direct  the  prosecution,  if  any  shall  have  been  insti- 
tuted for  the  recovery  thereof,  to  cease  and  be  discontinued  upon  such 
terms  or  conditions  as  he  may  deem  reasonable  and  just."  Unless 
this  act  gives  to  the  Secretary  of  the  Treasury  the  legislative  power  to 
impose  duties  on  importations  where  none  are  imposed  by  law,  then 
whatever  he  reserved  ^«  this  case  could  have  been  lawfally  reserved 
only  in  mitigation  and  hs.        •vt  of  the  forfeiture.     It  cannot  be  pre- 
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tended  that  any  such  power  was  conferred  upon  the  Secretary  of  the 
Treasury.  It  is  his  duty  to  execute  not  to  make  laws.  There  can 
be  no  doubt  that,  under  the  power  to  impose  such  conditions  as  he 
may  deem  reasonable  and  proper,  he  may  require,  as  a  condition  on 
which  the  prosecution  shall  be  discontinued,  that  the  duties  payable 
by  law  on  the  goods  shall  first  be  paid  to  the  collector.  But  he  can 
lawfully  do  no  more.  He  cannot  create  new  duties  unknown  to  the 
revenue  laws.  The  89th  section  of  the  act  of  March  2,  A.  D.  1799, 
ch.  128,  (1  Stat,  at  L.,  p.  695,)  has  no  application  to  the  prosecu- 
tions under  the  non-intercourse  acts. — (The  Brig  Struggle,  1  Gallison 
R.,  470.) 

It  has  been  suggested  that  th^  payment  by  the  petitioner's  testator 
of  the  several  sums  of  money  received  by  him  for  the  reservations 
above  mentioned  was  a  voluntary  payment,  and  that  he  cannot,  there- 
fore, recover  back  the  proportion  thereof  to  which  his  testator  was 
entitled.  He  obviously  made  the  payment  in  discharge  of  what  was 
believed  to  be  his  oflScial  duty.  The  sums  so  paid  were  regarded 
both  by  him  and  the  government  as  didies^  and  not  as  a  part  of  the 
forfeiture.  The  law  did  not  require  the  payment,  but  it  was  made 
with  a  knowledge  of  all  the  facts,  under  a  mutual  mistake  of  the  law, 
both  parties  having  the  law  in  contemplation  and  in  good  faith  mean- 
ing to  conform  to  it,  but  acting  under  a  misconstruction  ascertained 
by  a  subsequent  decision  of  the  Supreme  Court  of  the  United  States. 
The  payment  embraced  not  only  money  to  which  the  petitioner's 
testator  was  entitled,  but  also  money  to  which  the  naval  officer  and 
surveyor  were  entitled,  the  one-half  thereof  being  subject  to  distribu- 
tion amongst  the  collector,  naval  officer,  and  surveyor,  and  the  other 
half  being  due  to  the  United  States.  To  say  that  the  payment  was 
voluntary — t.  e.,  a  gift  to  the  United  States — is  to  say  that  the  collector 
took  upon  himself  to  give  to  the  United  States  not  only  his  own 
money,  but  the  money  of  the  other  two  officers.  This,  to  my  mind, 
ifi  obviously  in  direct  conflict  with  the  truth.  In  a  case  like  the 
present,  between  individuals,  I  consider  the  true  principle  to  be  that, 
when  money  is  paid  by  one  under  a  mistake  of  his  rights  and  his  duty, 
which  he  was  under  no  legal  or  moral  obligation  to  pay,  and  which 
the  other  has  no  right  in  good  conscience  to  retain,  it  may  be  recovered 
back,  whether  such  mistake  be  one  of  fact  or  of  law. — (Northrop  V8* 
Graves,  16  Conn.  R.,  548,  and  the  cases  cited  in  the  opinion  of  this 
Court  in  Sturges,  Bennett  <t  Co.  vs.  The  United  States.) 

In  the  case  of  Hunt  vs.  Rousmanier,  (1  Peters'  R.,  1,)  and  also  in 
the  case  of  The  Bank  of  the  United  States  vs.  Daniel,  (12  Peters'  R., 
32,)  the  decision  of  the  court  rests  on  the  ground  that  the  money 
might  be  conscientiously  retained.  But  in  the  case  of  Wheeler  vs. 
Smith,  (9  How.  R.,  55,)  a  release  from  an  heir-at-law  to  executors, 
made  with  a  knowledge  of  all  the  facts,  but  under  a  mutual  mistake 
of  law,  Avas  set  aside  because  it  was  against  conscience  to  retain  it. 
The  court  say:  **The  influence  operating  upon  the  mind  of  the  com- 
plainant induced  him  to  sacrifice  his  interests.  He  did  not  act  freely 
and  icitk  a  proper  understanding  of  his  interests  J  ^ 

This  principle,  it  seems  to  me,  applies  with  peculiar  force  where 
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the  payment  is  made  by  a  public  officer  in  discharge  of  what  he, 
by  mistake  of  law,  believes  to  be  his  official  duty.  It  would  be  im- 
politic and  unwise  to  discourage  such  fidelity.  The  most  elevated 
good  faith,  vberrima  Jides,  shoidd  be  observed  in  all  the  relations 
between  the  government  and  its  officials.  It  would  indeed  be  a  dan- 
gerous principle  which  would  require  a  public  officer  to  deal  at  arm^s 
length  with  his  government  in  his  official  transactions.  On  the  con- 
trary, whenever  he  acts  in  good  faith,  under  a  conscientious  conviction 
of  duty,  no  mistake  either  of  fact  or  of  law,  at  least  as  between  him 
and  the  government,  should  subject  him  to  loss.  When,  therefore, 
under  a  mistake  of  his  rights  and  his  duty,  he  pays  to  the  government 
money  which  in  good  faith  he  believes  is  due  to  the  government,  but 
which  the  government  itself  has  by  law  declared  is  really  his  own, 
and  which  would  not  have  been  paid  or  demanded  if  the  law  had  not 
been  mistaken,  his  right  to  recover  it  back,  it  seems  to  me,  is  sus- 
tained not  only  by  the  just  principles  of  law  and  good  morals,  but  by 
the  obvious  dictates  of  an  enlightened  public  policy.  Money  so  paid 
cannot  be  conscientiously  retained.  It  may,  I  think,  be  said  of  the 
petitioner's  testator,  as  it  was  of  the  complainant  in  Wheeler  vs. 
Smith,  and  even  with  greater  emphasis,  *'A«  did  not  ad  /redy  and 
tvith  a  proper  understanding  of  his  interests.^' 
My  opinion  is  that  the  petitioner  is  entitled  to  relief. 


I 
i 


35th  CioNGEBSS,  )  HOUSE  OF  REPKESENTATIVES.  J  Rbp.  C.  C, 
2d  Semon.     \  /No.  185. 


DOCTOR  JAMES  TEACHER— HEIRS  OF. 


Jamuart  18,  1859.— Reported  from  the  Conrt  of  Claims ;  committed  to  a  Committee  of  the 

Whole  House,  and  ordered  to  be  printed. 


The  CouBT  OF  Claims  sabtnitted  the  following 

REPORT. 

To  the  honorable  the  SencUe  and  House  of  BepresentcUives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

HEIRS  OF  DB.  JAMES  THACHER  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimants  and  amendment. 

2.  Agreement  of  claimants'  counsel  and  deputy  solicitor  to  submit 
the  case. 

3.  Claimants'  brief. 

4.  Deputy  solicitor's  brief  on  the  first  hearing  and  on  the  reargu- 
menty  and  solicitor's  brief  on  reargument. 

5.  Supplemental  brief  of  claimants'  counsel. 

6.  Opinion  of  the  Court  refusing  an  order  to  take  teatimony,  deliv- 
ered by  Judge  Blackford.  -  " 

7.  Opinion  of  Judge  Loring,  concurring.  w 

8.  Opinion  of  Judge  Scarburgh,  dissenting,  ^ 

By  order  of  fhe  Court  of  Claims: 

Id  testimony  whereof  I  have  hereunto  set  niy  hand  and  affixed  the 
r       -1  seal  of  said  Court  at  Washington,  this  17th  day  of  January , 

LL.  S.J     j^      J^       jggg^ 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


m  f  HE  UNITED  STATES  OOUET  OF  CLAIMS. 

DiSTRicr  09  Columbia,  Washington  county. 

To  the  honorable  the  Judges  of  the  United  States  Court  of  Claims : 

The  petition  of  Betsey  H.  Hodge,  of  Plymouth,  Massachusetts, 
Susan  T.  Bartlett,  of  Cambridge,  Massachusetts,  children  of  Dr. 
James  Thacher,  deceased,  late  of  Plymouth^  Massachusetts,  would 
with  respect  represent  unto  your  honors :  
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That  the  said  James  was  appointed  a  surgeon's  mate  in  the  army 
of  the  revolution  as  early  as  July,  1775,  and  was  stationed  at  the 
hospital  in  Cambridge.  In  March  following  (1776)  he  was  appointed 
surgeon's  mate  to  the  regiment  commanded  by  Col.  Asa  Whitcomb, 
and  in  November,  1778,  he  was  appointed  ftdl  surgeon  of  the  first 
Virginia  State  regiment,  commanded  by  Col.  George  Gibson.  In 
1779,  he  accepted  the  office  of  surgeon  to  the  Massachusetts  regiment 
commanded  by  Col.  Henry  Jackson,  and  retired  from  service  on  the 
1st  of  January,  1 783  ;  making  a  period  of  seven  years  and  six  months 
service,  four  years  of  which  he  was  fuU  surgeon. 

On  the  21st  day  of  October,  1780,  Congress  resolved,  "That  the 
officers  who  continue  in  service  to  the  end  of  the  war  shall  also  be 
entitled  to  half-pay  during  life,  to  commence  from  the  time  of  their 
reduction." 

On  the  15th  May,  1828,  Congress  passed  the  following  act: 

Act  of  May  15,  1828. 

AN  ACT  for  the  relief  of  certain  surviving  officers  and  soldiers  of  the  army  of  the  revolution. 

8ec.  1 .  Be  it  enacted  by  the  Senate  and  House  of  Bqpreseniaiives  of 
the  United  States  of  America  in  Congress  asstmbled,  That  each  of  the 
surviving  officers  of  the  army  of  the  revolution  in  the  continental  line, 
who  was  entitled  to  half-pay  by  the  resolve  of  October  21,  1780,  be 
authorized  to  receive  out  of  any  money  in  the  treasury  not  otherwise 
appropriated,  the  amount  of  his  full  pay  in  said  line,  according  to  his 
rank  in  the  line,  to  begin  on  the  3d  March,  1825,  and  to  continue 
during  his  natural  life  :  Provided^  That  under  this  act  no  officer  shaU 
be  entitled  to  receive  a'larger  sum  than  the  full  pay  of  a  captain  in  said 
line. 

Your  petitioners  would  represent  that  under  the  provisions  of  this 
act  the  name  of  the  said  James  was  inscribed  on  the  pension  rolls  of 
the  United  States  at  the  rate  of  |480  per  annum.  In  the  year  1832, 
(June  7th,)  the  following  act  was  passed  by  the  Congress  of  the 
United  States,  to  wit : 

Act  of  June  7,  1832. 

AN  ACT  supplementary  to  the  act  for  the  relief  of  certain  surviving  officers  and  soldiers 

of  the  revolution. 

Sec.  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  each  of  the 
surviving  officers,  non-commissioned  officers,  musicians,  and  Indian 
spies,  who  shall  have  served  in  the  continental  line,  State  troops, 
volunteers,  or  militia,  at  one  or  more  terms,  a  period  of  two  years, 
during  the  war  of  the  revolution,  and  who  are  not  entitled  to  any 
benefit  under  the  act  for  the  relief  of  certain  surviving  officers  and 
soldiers  of  the  revolution,  passed  15th  of  May,  1828,  be  authorized  to 
receive  out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
the  amout  of  his  full  pay  in  said  line,  according  to  his  rank,  but  not 
exceeding  in  any  case  the  pay  of  a  captain  in  said  line;  such  pay  to 
commence  from  the  4th  day  of  March,  1831,  and  shall  continue  dur- 
ing his  natural  life. 
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Sec.  2.  (Parties  must  relinquish  all  claims  under  the  act  of  1828,  or 
any  previous  acts,  before  claiming  under  this.) 

Under  the  provisions  of  this  act,  the  said  James  relinquished  all 
future  benefits  under  the  act  of  1828,  and  availed  himself  of  the  pri- 
vileges of  the  act  of  1832,  according  to  its  provisions ;  and  his  name 
was  again  placed  on  the  pension  roll  of  the  United  States,  at  the  rate 
of  $600  per  annum,  from  the  4th  of  March,  1831,  and  so  continued 
to  the  date  of  his  death  in  the  year  1843. 

Petitioners  allege  that  under  the  act  of  May  15,  1828,  the  said 
James  Thacher  was  legally  entitled  to  |600  per  annum,  that  being 
the  amount  of  the  pay  of  a  captain  in  the  Zine,  in  the  artillery,  or 
cavalry,  and  being  less  than  the  pay  of  a  surgeon  ;  and  being  so  en- 
titled, he  often  demanded  pay  thereof,  but  was  refused  by  the  Execu- 
tive Department  of  the  government  charged  with  the  paying  of  pen- 
sions. 

Your  honorable  Court  will  perceive  that,  under  the  act  of  June  7, 
1832,  the  said  James  was  allowed  his  demand  of  $600  per  annum, 
the  pay  of  a  captain  in  the  line  an  aforesaid,  and  yet  the  same  has  been 
and  is  still  withheld,  under  the  act  of  1828,  which  is  identical  with 
that  of  1832  in  its  phraseology  in  fixing  the  amount  of  pension. 

Petitioners  allege  that  surgeons  in  the  revolution  were  entitled  to 
receive  and  did  receive  sixty  and  seventy-five  dollars  per  month ;  and, 
as  under  the  act  of  1828,  they  could  not  receive  *'a  larger  sum  than 
the  full  pay  of  a  captain  in  the  line,"  petitioners  claim  that  the  gov- 
ernment is  justly  due  them  the  difference  between  $480  and  $600  per 
annum,  from  cd  March,  1826,  to  4th  March,  1831,  five  years,  making 
$600. 

Petitioners  would  further  represent  that  they  applied  to  the  Hon. 
L.  P.  Waldo,  then  Commissioner  of  Pensions,  on  January  17,  1854, 
for  the  aforesaid  increase  of  pensions,  and  in  reply  to  said  application 
then,  their  agent  received  the  following  reply  : 

Pension  Office,  January  23,  1854. 

Sir:  Your  letter  of  the  17th,  asking  in  behalf  of  the  surviving 
children  of  Doctor  James  Thacher,  that  the  pe  sion  allowed  to  him 
under  the  act  of  May  15,  1828,  at  $480  a  year  should  be  increased  to 
$600  a  year  is  received  and  filed. 

You  rest  this  claini  upon  the  ground  that  the  class  of  pensions  to 
which  this  belongs  was  allowed  by  the  Hon.  J.  M.  Porter,  Secretary 
of  War,  under  the  act  of  June  7,  1832,  at  $600  a  year,  and  you  claim 
that  the  phraseology  of  the  two  acts,  so  far  as  the  amount  of  the  pen- 
sion is  concerned,  is  the  same. 

It  is  true  the  terms  of  the  two  acts  in  this  respect  are  similar,  and  yet 
Mr.  Secretary  Porter,  after  the  decision  to  which  you  allude,  held  on 
the  17th  day  of  February,  1844,  that  this  class  of  cases  under  the  act 
of  May  15,  1828,  could  not  be  increased  to  $600.  Under  these  two 
rulings  of  the  Secretary,  it  has  been  the  uniform  practice  of  this  oflSco 
to  allow  surgeons  under  the  act  of  May  15,  1828,  but  $480  a  year, 
and  to  allow  the  same  persons  under  the  act  of  June  7,  1832,  $600  a 
year,  if  their  service  in  the  revolutionary  army  had  been  two  years, 
it  is  not  my  duty  to  point  out  the  reason  for  the  distinction  under  the 
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two  acts,  and  can  only  say,  '<  I eo  find  the  law  toriiten."  I  am,  there- 
fore, under  the  necessity  of  rejecting  the  claim  for  an  increase  of 
Doctor  James  Thacher's  pension,  under  the  act  of  May  15,  1828. 

L.  P.  WALDO, 
Commisaioner  of  Fensions. 
Alexander  Bat,  Esq., 

Present. 

This  letter  virtually  admits  the  justice  and  validity  of  petitioners' 
claim,  hut  again  rejects  it  on  the  ground  solely  that  such  had  heen 
the  previous  ruling  of  the  Pension  Office,  and  of  the  Secretary  of  War 
in  1844. 

Petitioners  therefore  pray  your  honorable  Court,  after  a  proper 
consideration  in  the  premises  to  prepare  and  report  a  bill  to  Congress 
for  their  relief,  appropriating  to  them  the  sum  of  six  hundred  dollars 
in  payment  of  the  balance  of  pension  due  under  the  law,  and  as  in 
duty  bound  your  petitioners  will  ever  pray,  &c. 

A.  H.  EVANS. 
Attorney  for  Claimants. 

District  op  Columbia,  Washington  county. 

Personally  appeared  before  the  undersigned  authority,  a  justice  of 
the  peace  in  and  for  said  district  and  county,  Alexander  Bay,  who 
after  being  duly  sworn  declares,  that  the  facts  set  forth  in  the  fore- 
going petition  are  true,  to  the  best  of  his  knowledge  and  belief. 

Subscribed  and  sworn  to  this day  of ,  1856. 

ALEXANDER  RAY. 


Jambs  Thacher's  Hbibs  vs.  The  UinTED  States. 

The  petitioners  in  this  case,  Betsey  H.  Hodge,  of  Plymouth,  Mas- 
sachusetts, and  Susan  T.  Bartlett,  of  Cambridge,  Massachusetts,  now 
come  by  J.  J.  Coombs,  their  attorney,  and  beg  leave  of  the  court  to 
amend  their  petition,  and  state  that  they  are  the  children  and  only 
heirs  at  law  of  said  James  Thacher,  deceased,  and  the  sole  owners  of 
•this  claim. 


in  the  court  of  claims.— no.  523. 

•Jambs  Thacher's  Representatives  vs.  The  Unitbd  States. 

Xt  is  agreed  that  this  case  shall  be  submitted  upon  the  statement 
made  in  the  petition  by  the  claimant,  and  such  argument  as  the 
solicitor  may  make  orally  or  in  writing. 

A.  H.  EVANS, 

Attorney  for  Claimani. 

JOHN  D.  Mcpherson, 

DeptUy  Solicitor. 
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united  sfates  court  of  claims. 

Jahbs  Thachbb's  Bbprbsbktatiybs  v8.  Thb  Unitrd  States. 

Petitionera'  brief. 

The  first  section  of  the  act  of  May  16, 1828,  under  which  this  claim 
arises,  provides  '*That  each  of  the  surviving  officers  of  the  army  of  the 
revolution,  in  the  continental  line,  who  was  entitled  to  half-pay  by 
the  resolve  of  October  21,  1780,  be  authorized  to  receive  out  of  any 
money  in  the  treasury  not  otherwise  appropriated,  the  amount  of  his 
full  pay  in  said  line,  according  to  his  rank  in  the  line,  to  begin  on  the 
3d  of  March,  1826,  and  contiDue  during  his  natural  life;  Provided^ 
That  under  this  act,  no  officer  shall  be  eutitled  to  receive  a  larger  sum 
than  a  captain  in  said  line." 

The  continental  line,  in  the  revolutionary  war,  consisted  of  infantry, 
cavalry,  and  artillery.  The  pay  of  a  captain  of  infantry  was  $480  per 
annum;  but  the  pay  of  a  captain  of  cavalry  or  artillery  was  $600  per 
annum.  The  pay  of  a  surgeon  in  said  line  was  more  than  |600  per 
annum.  The  question  is,  whether  the  true  construction  of  said  act  of 
May  15,  1828.  limits  the  pay  of  a  surgeon,  under  said  act,  to  the 
lowest  or  the  highest  pay  of  a  captain  in  the  line.  It  is  clear  that  said 
act  of  1828  gives  to  a  surgeon  the  full  pay  of  a  surgeon  in  the  line, 
except  so  far  as  that  pay  is  limited  by  the  proviso.  And  this  brings 
me  to  the  question,  what  is  the  effect  of  a  proviso  upon  the  enacting 
clause  of  a  statute?  We  claim  the  rule  of  law  to  be,  that  where  any 
right  is  granted  or  conferred,  in  general  terms,  by  the  enacting  clause 
of  a  statute,  and  afterwards  limited  by  a  proviso,  the  proviso  should 
be  strictly  construed,  so  as  to  limit  the  operation  of  the  enacting  clause 
no  further  than  a  strict  construction  of  the  language  of  the  proviso 
necessarily  requires.  This  is  the  rule  laid  down  by  the  Supreme  Court 
in  the  case  of  the  United  States  vs.  Dickson,  (16  Pet.,  165.)  The 
court  say,  that  this  is  a  ' 'general  rule  of  law  which  has  always  pre- 
vailed, and  become  consecrated  almost  as  a  maxim  in  the  construction 
of  statutes." 

Apply  the  rule  to  this  case.  By  the  enacting  clause  of  the  act  of 
1828,  Dr.  Thacher  is  given  the  full  pay  of  a  surgeon  (more  than  |600,) 
but  then  comes  in  the  proviso,  and  limits  his  pay  to  the  full  pay  of  a 
captain.  The  terms  of  the  proviso  apply  just  as  well  to  a  captain  of 
cavalry  or  artillery  as  to  a  captain  of  infantry.  The  amount  of  his 
pay,  therefore,  under  the  act  of  1828,  depends  entirely  upon  the  ques- 
tion, whether  the  proviso  is  to  be  coustrued  liberaUy^  so  as  to  limit 
the  operation  of  the  enacting  clause  mosty  or  strictly^  so  as  to  limit  its 
operation  least.     The  law  says,  it  is  to  be  construed  strictly. 

The  point  decided  in  the  case  of  Wetmore  vs.  the  United  States, 
(10  Pet.,  647,)  is  not  similar  to  the  point  involved  in  this  case.  The 
plaintiff  in  error  in  that  case  served  as  paymaster  in  the  army,  from 
the  24th  of  April,  1816,  to  the  Slst  of  May,  1831.     He  claipaed  the 

Eay  and  emoluments  of  a  major  of  cavalry,  but  the  court  decided  that 
e  was  only  entitled  to  the  pay  and  emoluments  of  a  major  of  infantry. 
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The  act  fixing  the  rate  of  his  pay  was  the  3d  section  of  an  act  of  April 
24,  1816,  which  declared,  that  regimental  and  battalion  paymasters 
shall  receive  the  pay  and  emoluments  of  majors,  without  specifying 
whethet  of  cavalry  or  infantry.  But  when  said  act  of  April  24, 1816, 
was  passed,  civalry  did  not  form  any  part  of  the  army,  and  conse- 
quently no  such  rank  as  major  of  cavalry  existed  in  the  army.  On 
this  point,  the  court  say:  ^'When  to  ascertain  what  the  pay  and 
emoluments  (of  regimental  paymasters)  are,  we  have  to  resort  to  the 
3d  section  of  the  act  of  1816,  and  there  find  it  to  be  those  of  a  major, 
the  law  must  mean  a  regimentalj  and  not  a  staff  major.  Certainly  it 
should  not  be  tortured  to  mean  one  of  the  arms  of  defence,  or  kinds  of 
regiment,  of  which  there  is  none  in  the  army.  When  the  act  of  1816 
was  passed,  cavalry  did  not  form  a  pcCrt  of  the  army;  consequently, 
no  such  rank  as  major  of  cavalry  existed,  by  which  the  pay  of  pay- 
masters could  have  been  graduated. 

'^But  if,  at  the  passage  of  the  act  of  1816,  there  had  been  such  a  rank 
in  the  army  as  major  of  cavalry,  the  question  would  have  been  a 
difierent  one  from  the  question  now  before  the  court.  If  the  act  of 
1828  had  simply  provided  that,  surgeons  should  receive  the  same  pay 
as  captains,  there  would,  at  least,  have  been  ground  to  doubt  whether 
a  captain  of  infantry  or  cavalry  was  intended.  But  when  the  enacting 
clause  declares  that  a  surgeon  shall  be  entitled  to  receive  the  JvM  pay 
of  a  surgeouy  (which  is  more  than  the  pay  of  any  captain,)  and  then 
the  proviso  comes  in  and  limits  that  pay  to  the  full  pay  of  a  captain, 
the  rule  which  requires  the  proviso  to  be  construed  strictly,  settles  the 
matter  in  favor  of  the  right  of  a  surgeon  to  receive  the  highest  pay  of 
a  captain.  In  other  words,  a  surgeon  is  entitled  to  all  the  benefits  of 
the  t^nacting  clause,  which  the  proviso  strictly  construed,  does  not 
necessarily  take  away." 

The  act  of  June  7,  1832,  the  language  of  which,  so  far  as  it  relates 
to  this  point,  is  precisely  like  that -of  the  act  of  1828,  has  uniformly 
been  construed  to  give  a  surgeon  the  full  pay  of  a  captain  of  cavalry 
or  artillery.  Dr.  Thacher  was  himself  permitted  to  relinquish  the 
benefits  of  the  act  of  1828,  and  to  receive  $600  per  annum  under  the 
act  of  1832  from  the  time  of  the  commencement  of  pensions  under  the 
last  named  act.  Yet,  strange  to  say,  he  has  been  uniformly  denied 
the  same  rate  of  pay  during  the  five  years  in  which  the  act  of  1828 
was  in  force,  prior  to  the  taking  effect  of  the  act  of  1832.  We  have 
the  singular  anomaly,  of  the  same  words  in  two  difierent  statutes  on 
the  same  subject,  being  construed  by  the  same  public  ofiicers  to  mean 
very  difierent  things. 

But  this  is  not  all.  If  the  proviso  to  the  first  section  of  the  act  of 
1828  limits  the  pay  of  a  yurgeon  to  the  pay  of  a  captain  of  infantry,  it 
fiurely  limits  the  pay  ot  ^every  other  officer  in  the  same  manner.  It  is 
well  said  by  the  solicitor  in  his  brief  that  ^'  the  proviso  purports  to 
fix  one  certain  sum  b^'ond  which  no  pension  can  go,  and  it  is  difficult 
to  pexK^eive  how  this  itnaximum  can  be  construed  to  vary  in  difierent 
eases.'*  Yet,  under  said  act  of  1828,  colonels,  majors,  &c.,  and  cap- 
iaiuM  of  artillery  jnd  cavalry  have  always  been  allowed  $600  per 
annum.  In  fact,  f  believe  every  officer  whose  pay  equalled  or  ex- 
ceeded tlie  pay  of  a  captain  of  cavalry  or  artillery  has  been  allowed 
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the  maximum  of  $600,  with  the  exception  of  surgeons.  It  strikes  me 
as  a  patent  absurdity  to  say  that  the  proviso  limits  the  pay  of  a  sur- 
geon to  that  of  a  captain  of  infantry,  while  it  permits  captains  of 
cavalry  and  artillery  and  majors  and  colonels  to  receive  the  full  pay 
of  a  captain  of  cavalry.     Yet  such  has  been  the  construction. 

J.  J.  COOMBS, 
Attorney  for  Petitioners. 

N.  B.  Since  the  petition  was  filed  in  this  case  a  question  has  arisen 
as  to  the  right  of  children  or  other  representatives  to  receive  the  back 
pension  to  which  the  parent  may  have  been  entitled  (although  the 
same  was  not  aUowed)  in  his  or  her  lifetime.  On  the  19th  September 
last  the  Attorney  General  gave  an  opinion  adverse  to  the  rights  of 
children  or  other  representatives  to  recover  in  such  cases.  As  my 
brief  on  that  question,  I  beg  leave  to  present  a  printed  pamphlet 
reviewing  said  opinion  of  the  Attorney  General,  with  a  copy  of  said 
opinion  appended, 

tl.  J,  0. 


A  review  of  the  opinion  of  the  Attorney  General, 

The  Supreme  Court  of  the  United  States^  at  its  last  term,  in  a  case 
coming  before  it  by  writ  of  error  from  the  supreme  court  of  Tennessee, 
decided  that  children  and  grandchildren  are  jointly  entitled  to  share 
the  back  (revolutionary)  pension  to  which  the  parent  had  died  entitled, 
although  never  establishing  a  claim  to  it  while  living.  As  it  had 
been  the  prevailing  practice  of  the  Pension  Ofiice  for  several  years 
past,  to  allow  such  claims  to  children  only,  in  exclusion  of  grand- 
children, this  decision  induced  the  Secretary  of  the  Interior  to  refer 
the  whole  question  as  to  the  legal  rights  of  the  parties  in  such  cases 
to  the  Attorney  General  for  his  opinion  thereon.  That  officer  has  re- 
cently given  his  opinion,  to  the  effect  that,  when  a  person  so  entitled 
to  a  pension  dies  before  the  allowance  of  the  claim,  the  right  lapses  to 
the  government,  and  that  neither  children  nor  grandchildren  are  en- 
titled to  anything.  His  reasoning  goes  to  the  extent  also  of  exclud- 
ing widows  from  recovering  the  pensions  to  which  their  husbands  may 
have  died  entitled  ;  and  such  has  been  the  practical  effect  given  to  the 
opinion.  So  that  now,  under  the  practical  operation  which  has  been 
given  to  this  opinion,  all  claims  to  revolutionary  pensions  die  with 
the  claimant,  if  n^t  established  in  his  or  her  lifetime.  Said  opinion 
is  reviewed  in  the  following  pages  : 

The  series  of  revolutionary  pension  acts  now  in  force  commenced 
with  the  act  of  May  15,  1828,  and  embraces  the  supplemental  act  of 
June  7,  1832,  and  the  various  widows'  acts  of  March  4,  1836, 
July  7,  1838,  July  29,  1848,  &c.  The  acts  embraced  in  this 
series  differ  from  all  prior  pension  laws  (except  some  relating  to 
navy  pensions,  which  will  hereafter  be  noticed,)  in  one  essential  par- 
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ticular,  viz :  Each  one  of  these  acts  provides  that  the  pension  granted 
by  it  shall  commence  on  a  certain  specified  day,  anterior  to  its  passage, 
and  vests  in  the  beneficiary  an  absolute  and  unconditional  right  to  the 
pension  from  that  day,  independent  of  the  performance  of  any  subae-- 
quent  act  by  such  beneficiary,  or  of  any  possible  future  contingency. 
It  is  under  the  acts  embraced  in  this  series  only  (with  the  exception 
of  the  navy  pension  acts  above  referred  to,)  that  the  practice  has 
hitherto  prevailed  of  allowing  children  (or  other  heirs  or  representa- 
tives) to  receive,  after  the  death  of  the  party  primarily  entitled,  the 
amount  of  pension  which  had  accrued  up  to  the  time  of  his  or  her 
death,  although  never  allowed  by  the  department  in  the  lifetime  of 
the  decedent. 

As  it  is  admitted  by  the  Attorney  General  that  the  rights  of  children 
(or  other  heirs)  stand  upon  precisely  the  same  footing,  under  all  the 
several  acts  belonging  to  this  series,  I  shall,  in  my  subsequent  re- 
marks, for  the  sake  of  perspicuity,  refer  specially  to  the  provisions  of 
the  act  of  May  16,  1828,  that  being  the  first  of  the  series,  and  the  act 
under  which  the  practice  (so  far  as  it  relates  to  revolutionary  pensions) 
originated.  All  1  shall  say  of  the  provisions  of  that  act,  however,  will 
apply  with  equal  force  to  the  subsequent  acts  of  the  series,  so  far  as 
the  question  under  consideration  is  concerned. 

Said  act  of  May  15,  1828,  provides  that  "each  of  the  surviving 
officers  of  the  army  of  the  revolution,  in  the  continental  line,  who  was 
entitled  to  half-pay  by  the  resolve  of  October  21,  1780,"  and  that 
**  every  surviving  non -commissioned officer,  musician,  or  private,  who 
enlisted  in  said  army  for  and  during  the  war,  and  coDtinued  therein 
until  its  termination,"  &c.,  shall  *' be  authorized  to  receive,  out  of 
any  money  in  the  treasury  not  otherwise  appropriated,  the  amount  of 
his  full  pay  in  said  line,  accordiug  to  his  rank  in  the  line,  to  begin  on 
the  3d  of  March y  1826,  and  to  continue  during  his  natural  life." 

It  will  be  seen  that  this  act  vested  in  the  beneficiary,  immediately 
upon  its  passage,  an  absolute  and  unconditional  right  to  the  pay  (or 
pension)  from  said  3d  of  March,  1826.  All  the  conditions  requisite  to 
entitle  him  to  said  pay  were  pcLSt  and  perfected  acts.  No  person  not 
entitled  to  the  benefits  of  said  act  immediately  upon  its  passage,  could, 
by  any  subsequent  act  or  contingency,  become  entitled.  True,  before  a 
party  could  eojoy  the  benefits  of  said  act,  he  would  have  to  make  proof 
that  he  was  a  person  embraced  by  the  provision  of  the  act ;  but  this 
proof  had  nothing  to  do  in  conferring  the  right.  He  simply  had  to 
identify  himself  as  one  of  the  persons  upon  whom  the  right  was  con- 
ferred by  the  act.  So  if  A  should  die  seised  of  an  estate  in  fee  simple, 
the  right  and  title  to  such  estate  would  immediately  vest  in  his  heirs. 
But  if  B  should  come  forward  to  claim  the  estate  as  the  heir  of  A,  he 
would  be  compelled  to  prove  the  fact  that  he  was  such  heir,  before  he 
could  be  permitted  to  enjoy  the  estate.  This  proof  of  his  heirship, 
however,  would  have  nothing  to  do  in  conferring  the  right  upon  him. 
The  right  existed  in  the  same  perfection  before  he  made  proof  of  his 
heirship  as  afterwards.  The  act  of  May  15,  1828,  having  vested  in 
the  beneficiary  an  unconditional  right  to  the  pay  from  the  3d  of  March, 
1826,  it  follows,  as  a  matter  of  course,  that  the  accruing  pay,  from 
said  3d  of  March,  1826,  to  any  given  pay  day  subsequent  to  the  date 
of  the  act^  was  just  as  much  a  sum  due  the  claimant  before  he  had 
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made  his  proof  and  got  his  name  inscribed  on  the  pension  roll  SLsa/ier" 
wards. 

Said  act,  however,  contained  no  express  provision  for  paying  the 
amount  which  had  thus  <iccrued  and  become  due  to  a  beneficiary  in  his 
lifetime,  to  his  heirs  or  representatives  in  case  of  his  death,  before 
getting  his  name  inscribed  on  the  pension  roll. 

But  there  had  long  been  in  force  certain  navy  pension  laws,  grant- 
ing pensions  for  a  term  of  years  to  widows  whose  husbands  had  died 
of  wounds  received  in  the  naval  service.  These  acts,  like  the  act  of 
May  15,  1828,  granted  absolute  and  unconditional  pensions  from  the 
happening  of  a  certain  contingency,  viz:  the  death  of  the  husband  as 
aforesaid;  and  for  a  long  series  of  years  they  had  been  uniformly  con- 
strued to  confer  vested  rights j  descendible  to  heirs  and  representatives. 
This  construction  had  been  expressly  sanctioned  by  Mr.  Attorney 
General  Wirt,  in  an  able  opinion,  dated  June  9,  1825,  (Opinion  of 
Attorneys  General,  vol.  2,  p.  1,)  in  which  he  says: 

''  Here  is  a  right  which  the  law  says  shall  accrue  to  the  widow  on 
the  happening  of  a  certain  event — that  of  her  husband  having  died 
by  reason  of  wounds,"  &c.  *  *  *  «<The  law  does  not  require 
either  that  application  should  be  made  by  her,  or  that  anything  else 
should  be  done,  in  order  to  consummate  her  right.  It  is  consummated 
by  the  mere  fact  of  the  death  of  her  husband  under  the  circumstances 
already  mentioned.  It  is  a  vested  right  to  so  much  money  per  annum, 
for  five  years,"  &c.  *  *  *  **But  I  understand  that,  if  a  widow 
whose  rights  commenced  under  the  act  of  1814,  now,  for  the  first  time 
makes  an  application  for  her  pension  under  all  the  past  acts,  no  diffi* 
cuity  arises  as  to  her  now  receiving  all  that  those  acts  give  her,  pro- 
vided that  she  still  remains  the  widow  of  the  deceased.  I  understand, 
also,  that  even  where  she  has  since  intermarried  before  she  has  made 
any  application,  or  has  died  before  slie  has  made  any  applicatioUj  the 
uniform  practice  of  the  department  has  been,  not  to  consider  the  appli- 
cation too  late  for  all  that  was  due  at  the  time  of  her  marriage  or 
death,**  *  *  *  ''It  is  a  liberal  exposition  of  these  acts,  in  ad- 
vancement of  the  public  policy  on  which  they  are  founded,  and  I  see 
no  sufficient  cause  to  disturb  it  by  recommending  a  change.'* 

The  execution  of  the  act  of  May  15,  1828,  was  committed  to  the 
Secretary  of  the  Treasury.  That  officer  finding  that  the  navy  pension 
laws  above  referred  to,  framed  upon  the  same  principle,  had  been 
uniformly  construed,  for  a  long  course  of  years,  to  confer  vested  riglUs^ 
which  did  not  lapse  in  case  of  death  without  asserting  a  claim,  and 
finding  this  construction  expressly  sanctioned  by  the  opinion  of  Attor- 
ney General  Wirt,  applied  the  same  construction  to  said  act  of  1828, 
and  decided  immediately  after  its  enactment,  that  it  in  like  manner 
conferred  vested  rights,  descendible  to  heirs  and  representatives.  But 
whether  that  decision  was  right  or  wrong,  I  do  not  conceive  to  be  now 
a  very  material  question,  inasmuch  as  Congress  very  shortly  after- 
wards passed  a  law  which  (as  it  was  then  understood  and  construed) 
made  express  and  positive  provision  on  the  subject.  On  the  2d  of 
March,  1829,  an  act  was  passed  in  these  words: 

''  That  whenever  any  revolutionary  pensioner  shall  die,  the  Secre- 
tary of  War  shall  cause  to  be  paid  the  arrears  of  pension  due  to  the 
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said  pensioner  at  the  time  of  his  death;  and  all  payments  under  this 
act  shall  be  made  to  the  widow  of  the  deceased  pensioner,  or  to  her 
attorney,  or  if  he  left  no  widow,  or  she  be  dead,  to  the  children  of  the 
pensioner,  or  to  their  guardian,  or  his  attorney;  and  if  no  child  or 
children,  then  to  the  legal  representatives  of  the  deceased." 

It  was  doubtle^  the  understanding  of  Congress,  at  the  time  of 
passing  this  law,  inat  the  act  of  15th  May,  1828,  conferred,  as  it  had 
been  construed  to,  vested  and  descendible  rights.  Its  object  was  not 
to  create  the  right  of  succession,  (which  was  supposed  to  exist  already,) 
but  to  modify  that  right — taking  it  out  of  the  course  prescribed  by 
the  common  law,  or  the  statute  laws  of  the  States,  by  giving  the 
widow  a  preference  over  children,  children  over  creditors,  &c. 

The  word  "  pensioner,"  in  this  last-mentioned  act,  was  construed 
to  embrace  the  case  of  a  man  entitled  to  a  pension  under  the  act  of 
1828,  but  whose  name  had  never  been  inscribed  on  the  pension  roll, 
as  well  as  the  case  of  one  who  was  actually  in  receipt  of  a  pension  at 
the  time  of  his  death  ;  and  this  construction  has  uninterruptedly  pre- 
vailed from  the  passage  of  the  act  down  to  the  present  year.  If  this 
construction  be  tenable,  it  makes  but  little  difference,  in  the  present 
controversy,  w^  ether  the  right  of  succession  existed  before  the  passage 
of  this  act,  and  was  only  modified  by  it,  or  whether  it  originated  in 
this  act.  In  either  aspect  of  the  case  the  right  now  exists,  and  has 
existed  at  least  since  the  passage  of  the  last  mentioned  act. 

On  the  19th  of  June,  1840,  Congress  passed  another  act  on  this 
subject,  as  follows : 

*' Section  1.  Be  it  enacted^  dc,  That  in  case  any  male  pensioner 
shall  die,  leaving  children,  but  no  widow,  the  amount  of  pension  due 
to  such  pensioner  at  the  time  of  his  death  shall  be  paid  to  the  executor 
or  administrator  on  the  estate  of  such  pensioner,  for  the  sole  and 
exclusive  benefit  of  the  children,  to  be  by  him  distributed  among 
them  in  equal  shares  ;  and  the  same  shall  not  be  considered  as  a  part 
of  the  assets  of  said  estate,  nor  liable  to  be  applied  to  the  payment  of 
the  debts  of  said  estate,  in  any  case  whatever. 

*'  Section  2.  That  in  case  any  pensioner,  who  is  a  widow,  shall  die 
leaving  children,  the  amount  of  pension  due  at  the  time  of  her  death 
shall  be  paid  to  the  executor  or  administrator,  for  the  benefit  of  her 
children,  as  directed  in  the  foregoing  section. 

**  Section  3.  That  in  the  case  of  the  death  of  any  pensioner, 
whether  male  or  female,  leaving  children,  the  amount  of  pension  may 
be  paid  to  any  one  or  each  of  them,  as  they  may  prefer,  without  the 
intervention  of  an  administrator." 

It  will  be  perceived  that  this  is  a  mere  re-enactment  of  the  law  of 
March  2,  1829,  with  some  modifications.  The  principal  modifications 
are :  1.  To  make  the  provisions  of  the  said  act  of  1829  expressly 
applicable  to  the  case  of  *'  any  pensioner  who  is  a  widow,"  &c.  2.  It 
entirely  omits  the  clause  of  the  act  of  1829  which  directed  payment  to 
be  made  to  the  legal  representatives,  in  case  there  be  no  child  or 
children  living. 

It  will  be  observed,  however,  that  it  makes  no  change  whatever,  so 
far  as  the  rights  of  widows  and  children  are  concerned,  but  leaves 
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them  exactly  as  they  stood  under  the  act  of  1829.  A  qujstion  arose, 
however,  whether  this  act  of  1840  did  not,  by  implication,  repeal  that 
clanse  of  the  act  of  1829  which  directed  payment  to  be  made  to  the 
legal  representatives,  in  case  no  child  or  children  survived.  And  in 
1845,  Mr.  Marcy,  then  Secretary  of  War,  decided  that  it  did  repeal 
that  clause  of  said  act.  In  other  words,  he  decided  that  the  descent 
of  the  pension  due  at  the  decease  of  a  person  entitled,  was  limited  to 
widows  and  childrenj  and  did  not  extend  to  grandchUdrtn  or  collateral 
heirs. 

Now,  it  is  clear,  that  if  the  word  "  pensioner,"  as  it  occurs  in  said 
acts  of  1829  and  1840,  can  be  legitimately  construed  to  apply  to  a 
man  who  is  entitled  to  a  pension  under  said  act  of  1828,  although  his 
name  has  nevsr  been  inscribed  on  the  pension  roll,  that  must  be  the 
end  of  the  controversy.  And  why  may  it  not  be  so  construed  ?  As 
I  have  already  shown,  the  law  vests  in  him  an  absolute  and  uncondi- 
iionai  right  to  the  pension,  from  a  specific  day.  In  the  language  of 
Mr.  Wirt,  '^  The  law  does  not  require  either  that  an  application  should 
be  made  by  him,  or  that  anything  else  should  be  done,  in  order  to 
consummate  hie  right.*'  ^'  It  is  a  vested  right  to  so  much  money  per 
annum,"  from  the  3d  of  March,  1826.  The  pension,  from  said  day, 
has  actually  accruedy  and  become  due  to  him,  and  it  ,is  continually 
accruing.  Is  it  doing  any  great  violence  to  language,  to  call  a  man  a 
pensioner y  who  is  invested  by  law  with  all  the  rights  of  a  pensioner, 
and  to  whom  a  pension  is  daily  accruing,  although  no  payment  has 
actually  been  made  to  him  on  account  of  his  pension?  May  he  not 
be  called  a  pensioner,  in  the  same  sense  that  a  man  who  is  invested 
by  law  with  the  right  to  vote,  may  be  called  a  "t;o<cr,"  although  he 
has  never  exercised  the  right  of  suffrage?  The  Attorney  General 
says  the  word  '*  pensioner"  **  certainly  does  not  include  any  but  those 
who  actually  enjoy  the  bounty  of  the  government  in  the  shape  of 
periodical  payments."  I  admit  that,  if  we  consult  the  dictionary 
merely,  we  may  not  find  a  myore  comprehensive  definition  of  the  word 
given.  But  every  lawyer  knows  that  the  dictionary  is  often  a  very 
unsafe  guide  in  the  construction  of  statutes.  The  same  word  may 
have  an  enlarged  or  limited  signification,  according  to  the  connexion 
in  which  it  is  used,  or  the  subject  matter  to  which  it  relates  ;  and  no 
lexicographer  can  be  expected  to  state  every  possible  sense  in  which 
every  word  may  be  legitimately  used.  Webster  defines  the  word 
**pRNSIOKbr"  thus:  *'l.  One  to  whom  an  annual  sum  of  money  is 
paid  by  government,  in  consideration  of  past  services.  2.  One  who 
receives  an  annual  allowance  for  services.     8.  A  dependent." 

Now,  I  admit  that  this  definition  may  suggest  the  idea  that  an 
actual  payment  is  necessary  to  constitute  a  man  a  ^'pensioner."  But 
if  we  look  at  the  definition,  given  by  the  same  author,  of  the  verb 
"to  jjcrwton,"  and  of  the  present  participle,  ^^ pensioning j"  a  directly 
contrary  idea  is  suggested.  He  defines  the  verb  thus  :  '^  Pension,  v.  t. 
To  grant  a  pension  to  ;  to  grant  an  annual  allowance  from  the  public 
treasury  to  a  person  for  past  services,  or  on  account  of  disability  in- 
curred in  the  public  service,  or  of  old  age."  According  to  this  defi- 
nition, to  pension  a  man  is  to  grant  him  an  annual  allowance,  &c. 
And^  surely,  to  pension  a  man,  is  to  make  him  b^  pensioner.    Again : 
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He  defines  the  present  participle  thus :  **  Pensioning,  ppr.  Granting 
an  annual  allowance  for  past  services."  The  act  of  pensioning  a  man, 
therefore,  consists  in  granting  (not  in  paying)  an  annual  allowance. 
And  does  not  the  act  of  pensioning  a  man  make  him  a  pensioner  f  The 
irresistible  inference  from  both  of  the  foregoing  definitions  is,  that 
the  simple; act  of  granting  a  pension  makes  the  grantee  9,  pensioner. 
And  who  grants  the  pension,  under  our  laws?  (Jnquestionably, 
Congress  makes  the  grants  in  and  by  the  law.  The  executive  depart- 
ment only  ascertains,  by  the  evidence,  who  are  (he  grantees.  Neither 
the  Commissioner  who  issues  the  certificate,  nor  the  ministerial  officer 
who  pays  the  money,  has   anything  to  do  with  granting  the  pension. 

Again:  In  the  series  of  acts  now  under  consideration,  the  word 
**  annuity"  is  used  as  exactly  equivalent  to  the  word  '^  pension."  In 
the  act  of  1828,  neither  word  occurs,  the  allowance  being  simply 
called  ^^pay."  But  in  the  succeeding  acts,  the  allowance  is  uniformly 
called  ^ '  annuity  or  pension .  * '  Although  every  annuitant  is  not  necessa* 
rily  a  pensioner ^  yet  every  pensioner  who  receives  a  stated  sum  per 
annum  is  unquestionably  an  annuitant.  As  applied  to  a  beneficiary 
under  these  pension  laws,  the  words  are  exact  synonyTns,  And  Web- 
ster defines  the  word  annuitant  thus :  '*  One  who  receives,  or  is  enti- 
tled to  receive  an  annuity."  Now,  if  one  who  is  entitled  to  receive  an 
annuity  is  an  ^^aunuitant,"  is  not  one  who  is  entitled  to  receiver 
pension,  in  the  same  sense,  a  ^^  pensioner  ?" 

So  much  for  the  argument  drawn  from  the  dictionary. 

If  it  be  insisted  that  an  actual  payment  is  necessary  to  constitute  a 
man  a  pensioner,  the  argument  proves  too  much  ;  for  it  is  admitted, 
that  if  the  claim  has  been  allowed,  and  the  pension  certificate  has 
been  issued  in  the  lifetime  of  the  claimant,  and  he  has  died  before  the 
payment  of  the  money,  the  children  are  entitled  to  all  that  was  due 
at  his  decease.  But  the  man  to  whom  a  certificate  has  issued,  but  to 
whom  no  payment  has  been  made,  comes  no  more  within  the  definition 
given  of  the  word  "pensioner,"  than  the  man  who  has  not  yet 
completed  his  proof. 

And  this  leads  me  to  the  consideration  of  one  of  the  strongest  reasons 
in  favor  of  the  construction  which  has  hitherto  prevailed.  It  is  a  rule 
of  construction,  that  the  legislature  will  be  presumed  to  have  intended 
that  a  general  and  beneficial  law  shall  operate  equally  upon  all  persons 
standing  alike  in  point  of  merits  in  relation  to  the  subject-matter  ; 
and  such  a  construction  will  be  given  as  will  effectuate  this  intention, 
if  it  can  be  done  without  actual  violence  to  the  language.  In  other 
words,  the  legislature  will  not  be  presumed  to  have  intended  to  make 
a  mere  whimsical  distinction,  a  "distinction  without  a  difference," 
between  persons  whose  claims  stand  upon  equally  meritorlotis  grounds; 
and  words  will  not  be  so  interpreted  as  to  produce  that  result,  if  any 
other  interpretation  be  admissible. 

Keepmg  this  principle  in  view,  let  us  look  at  the  effect  which  will 
be  produced  by  construing  the  word  "  pensioner,"  in  the  acts  of  1829 
and  1840,  to  embrace  only  persons  to  whom  pension  certificates  have 
actually  been  issued. 

A  presents  his  claim,  which  is  allowed  ;  the  certificate  issues,  atid 
the  next  day  he  dies,  without  drawing  his  money.     His  children 
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receive  the  amount  due  at  his  decease  B  presents  his  claim;  but  dies 
the  day  before  the  certificate  would  have  issued  ;  and  his  children 
receive  nothing.  Now,  every  one  must  see  that  the  children  of  A  and 
B  stand  upon  an  equal  footing  in  point  of  merit,  and  that  the  dis- 
tinction which  allows  the  claim  of  the  former,  and  cuts  off  that  of  the 
latter,  has  no  shadow  of  reoBon  or  justice  to  stand  upon.  Under  the 
construction  which  has  hitherto  prevailed,  however,  no  such  unreason- 
able and  unequal  results  could  happen. 

The  Attorney  General  says,  in  substance,  that  there  is  no  more 
propriety  in  calling  a  man  a  pensioner  who  is  merely  entitled  to  a 
pension,  than  there  would  be  in  calling  a  man  a  soldier,  merely 
because  he  might  have  enlisted  in  the  army  if  he  had  thought  proper 
to  do  so.  There  is  not  the  slightest  analogy  between  the  two  cases, 
and  therefore  the  illustration  is  not  apposite.  The  pension  laws  now 
under  consideration,  as  I  have  already  shown,  vest  in  the  beneficiary 
an  absolute  and  unconditional  right  to  the  pension  ;  and  no  act  is 
required  of  him  to  perfect  that  right.  He  is  by  law  invested  with  all 
the  rights  and  qiuUities  of  a  pensioner ;  and  pension  money  has 
actually  accrued  and  is  accruing  to  him,  which  will  be  paid  over  when- 
ever he  identifies  himself  as  the  person  in  whom  the  right  is  so  vested 
by  law.  But  before  a  citizen  can  become  a  soldier,  he  must  perform 
a  condilion  precedent — namely,  enlist.  Until  he  does  enlist,  he  is 
invested  by  law  with  none  of  the  rights  or  qualities  of  a  soldier.  If 
the  pension  laws  now  under  consideration  were  like  the  act  of  March 
18,  1818,  or  the  various  invalid  pension  acts,  the  former  of  which 
requires  the  claimant  to  make  a  declaration,  and  the  latter  to  com- 
plete his  proof,  before  any  right  shall  vest  in  him,  the  illustration 
given  by  the  Attorney  General  would  be  more  pertinent. 

The  Attorney  General,  in  reference  to  the  act  of  2d  March  1829, 
says: 

'^  There  is  one  consideration  which  sets  aside  all  pretence  of  claim 
under  this  iaw^  in  a  case  like  the  present.  It  provides  only  for  the 
payment  of  arrears.  This  word  has  a  signification  as  definite  and 
well  known  as  any  other  in  the  language.  It  means  a  balance — 
one  portion  left  behind  another  portion — a  sum  still  remaining  unpaid 
after  payment  of  a  part." 

This  definition  may  he  critically  correct,  but  it  is  not  well  settled 
by  authorities.  Webster,  it  is  true,  draws  a  distinction  between 
ARREAR  and  ARRRARS,  thus  :  ^^  A  person  may  be  in  arrear  for  the  whole 
amount  of  a  debt,  but  arrears  and  arrearage  imply  that  a  part  has 
been  paid."  It  is  believed,  however,  that  Webster  stands  unsup- 
ported by  any  other  authority  in  this  definition  ;  and  it  is  difficult  to 
discover  any  reason  why  the  singular  should  have  a  more  comprehen- 
sive signification  than  thejUurid.  But  I  am  not  disposed  to  question 
the  critical  accuracy  of  Mr.  Webster's  definition,  inasmuch  as  the 
reference  to  it  suggests  one  of  the  very  best  arguments  in  favor  of  my 
view  of  the  question. 

It  so  happens  that  this  vital  word  ^'  arrears  "  does  not  once  occur 
in  the  act  of  19th  June,  1840,  the  only  act  now  in  force  under  which 
anything  is  claimed.  It  occurs  in  the  act  of  1829,  but  that  act  was 
superseded  by  the  act  of  1840.    Now,  what  is  the  legitimate  inference 
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from  this  fact?  It  is  a  well-settled  rule  of  construction,  that  where 
an  old  act  is  revised  by  a  new  one  on  the  same  subject,  and  the  new 
act,  in  incorporating  any  provision  of  the  old  one,  changes  a  material 
word,  the  change  will  be  presumed  to  have  been  made  with  intent, 
either  of  altering  the  provision  of  the  old  law,  or  of  removing  some 
doubt  as  to  its  true  construction.  Now,  apply  this  rule  to  the  present 
case.  The  act  of  1840  is  a  mere  revision  of  the  act  of  1829.  The 
act  of  1829  used  the  word  ''  arrears,"  but  some  doubt  had  been  enter- 
tained as  to  its  strict  applicability  to  a  case  in  which  the  whole  pension 
was  due  and  unpaid.  The  legitimate  inference  is,  that  Congress,  in 
framing  the  act  ot  1840,  substituted  the  words  **  amount  of  pension  " 
in  lieu  of  '*  arrears  of  pension,*'  for  the  express  purpose  of  removing 
this  doubt. 

Again  :  The  argument  drawn  from  Webster's  definition  of  the  word 
"  arrears  "  proves  too  much  ;  for  it  would  cut  off  the  claims  of  chil- 
dren in  a  case  where  the  certificate  had  actually  issued  to  the  claimant 
in  his  lifetime,  if  no  money  had  been  paid  upon  it,  as  well  as  in  a  case 
which  had  never  been  allowed. 

The  Attorney  General  further  says,  in  effect,  that  the  acts  of  1829 
and  1840  cannot  be  construed  to  apply  to  the  case  of  a  person  who  was 
never  actually  allowed,  though  entitled  to,  a  pension  in  his  or  her  life- 
time, because  they  provide  for  the  payment  of  the  amount  ^'  due"  the 
pensioner,  &c.  And  he  assumes  that  nothing  can  be  due  until  the 
name  of  the  claimant  is  actually  inscribed  on  the  pension  roll.  I  have 
already  shown  the  error  of  this  assumption.  The  pension  which  has 
accrued  from  the  time  specified  in  the  act  for  its  commencement  to  the 
last  semi-annual  pay  day  is  just  as  much  a  sum  due  the  beneficiary  be- 
fore his  name  has  been  placed  on  the  pension  roll  as  afterwards.  You 
might  just  as  well  say  that  a  note  is  not  due  till  KJudgraent  is  rendered 
upon  it,  as  to  say  there  is  nothing  due  a  person  entitled  to  the  benefit 
of  one  of  these  pension  laws  till  his  claim  is  actually  allowed  by  the 
department. 

The  Attorney  General  refers  to  the  act  of  4th  July,  1836,  to  show 
that  ''  Congress  knew  very  well  how  to  describe  a  revolutionary  sol- 
dier who  died  without  getting  a  pension,"  '*  In  that  act,"  he  says, 
**they  do  not  speak  of  him  as  a,  pensioner,  nor  call  the  claim  of  his  widow 
or  children  a  pension  due." 

Surely  the  Attorney  General  must  have  had  a  very  obscure  idea  of 
the  scope  and  effect  of  said  act  of  1836.  It  does  not  give,  nor  purport 
to  give,  to  the  widow  or  children  anything  that  the  soldier  ever  had  the 
slightest  daim  to  in  his  lifetime.  The  third  section  gives  to  a  certain 
class  of  widows,  whose  husbands  were  not  entitled  under  the  act  of  7th 
June,  1832,  because  they  were  not  living  when  said  act  passed,  the 
pensions  that  they  would  have  been  entitled  to  under  said  act,  *'  if  living 
at  the  time  it  was  passed."  The  Attorney  General,  however,  doubt- 
less had  particular  reference  to  the  second  section  of  said  act,  although 
he  has  inadvertently  cited  it  as  the  fourth  section.  But  the  second 
section  does  not,  any  more  than  the  third,  give  or  purport  to  give  to 
the  widow  or  children  anything  to  which  the  soldier,  in  his  lifetime, 
ev*»r  had  any  right  or  daim.  The  act  of  7th  June,  1832,  gave  to  offi- 
cers,  ;:3')ldiers,  &c.,  *'  then  surviving,"  pensions,  to  commence  on  the 
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4tli  of  March,  1831.  The  second  section  of  the  act  of  1836  gives  to 
the  widow  or  children  of  any  soldier  who  had  died  since  the  ith  of 
3Iarchy  1831,  and  be/ore  the  date  of  said  act  of  June  7, 1832,  the  amount 
of  pension  which  tvoidd  have  accr^ied  from  the  fourth  day  of  March, 
1831,  to  the  time  of  his  death,  and  become  payable  to  him  by  virtue 
of  that  act,  '*  if  he  had  survived  the  passage  theieof  It  is  as  clear  as 
a  sunbeam  that  this  act  provides  only  for  the  widows  and  children  of 
soldiers  who  never  were  entitled  to  any  pensions  in  their  lifetimes. 
But  what  is  claimed  under  the  acts  of  1829  and  1840  is  the  pension  to 
which  the  soldier  was  confessedly  entitled  in  his  lifletime,  although  he 
never  got  it.  To  show,  therefore,  that  a  soldier  who  never  had  any 
right  or  claim  to  a  pension  is  not  called  a  **  pensioner  "  proves  nothing 
and  illustrates  nothing.  Nor  does  it  prove  or  illustrate  anything  to 
show  that  the  amount  given  to  the  widow  or  children  by  the  second 
section  of  the  act  of  1836  is  not  called  **  pension  due,"  for  the  very 
good  reason  that  it  is  something  which  the  soldier  never  had  the  slight- 
est  claim  to  in  his  lifetime. 

Although  a  clear  comprehension  of  the  provisions  of  said  act  of  1836 
utterly  annihilates  the  argument  which  the  Attorney  General  has 
sought  to  predicate  upon  it,  yet  the  second  section  of  said  act  is  en- 
titled to  great  consideration,  as  showing  what  Congress  evidently 
understood  to  be  the  rights  of  widows  and  children  whose  husbands  or 
fathers  had  died  entitled  to  pensions  under  the  act  of  1832.  For  unless 
Congress  had  supposed  that  widows  or  children  could  recover  the  back 
pension  to  which  a  beneficiary  under  said  act  should  die  entitled,  it  is 
inconceivable  that  they  should  have  thought  of  giving  them  this  little 
fraction,  I'rom  the  4th  of  March,  1831,  to  the  death  of  the  soldier, 
where  he  died  between  the  said  4th  of  March,  1831,  and  the  7th  of 
June,  1832,  and,  on  tha^  account,  was  not  entitled  under  the  last  men- 
tioned act.  Congress  never  would  have  been  guilty  of  the  pt:tent 
absurdity  of  giving  to  the  widow  or  children  the  pension  from  the  4th 
of  March,  1831,  to  the  death  of  the  husband  or  father,  in  a  case  where 
he  was  not  entitled  to  i(  in  his  lifetime,  and  withholding  it  from  them 
in  a  case  where  he  was  entitled  to  it. 

I  have  thus  far,  in  examining  the  question  of  the  true  construction 
of  the  acts  of  1829  and  1840,  treated  it  as  if  it  were  a  new  question, 
now  for  the  first  time  arising  under  said  acts.  It  will  be  seen  that 
the  whole  question  turns  upon  the  point  whether  the  word  **  pen- 
sioner," as  used  in  said  acts,  can  be  legitimately  construed  to  embrace 
the  case  of  a  person  who  was  entitled  to,  but  never  actually  paid,  a 
pension,  under  any  of  the  pension  laws  embraced  in  the  series  com- 
mencing with  the  act  of  May  15,  1828.  I  trust  I  have  shown  that 
the  construction,  even  at  its  inception,  was  not  altogether  unreason- 
able. Nay,  more ;  I  think  I  have  shown  that,  inasmuch  as  it  was 
the  only  construction  which  could  prevent  said  acts  from  operating 
with  gross  inequality  upon  persons  standing  in  the  same  degree  of 
merit  with  reference  to  the  subject  matter,  it  was,  in  fact,  a  construc- 
tion eminently  *^  fit  to  be  made." 

But  I  now  come  to  consider  the  question  as  to  the  effect  which  ought 
to  be  given  to  a  contemporaneous  construction  uninterruptedly  pursued 
by  the  executive  departments  for  more  than  twenty-eight  years,  and 
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impliedly  sanctioDed  by  CoDgress  in  instances  almost  innumerable. 
And  here  I  must  express  my  profound  astonishment  that  the  Attorney 
General  should  have  entirely  overlooked  this  controlling  argument  in 
the  case.  I  must  express  my  surprise,  also,  that  that  distinguished 
legal  officer  should  have,  with  apparently  so  slight  an  investigation 
of  the  matter,  arrived  at  the  conclusion  that  all  the  officers  of  the 
government  charged  with  the  execution  of  these  laws  through  so  long 
a  series  of  years,  had  been  paying  out  millions  of  money  without  the 
slightest  shadow  of  warrant  in  law  for  so  doing.  I  can  only  account 
for  it  by  supposing  that  the  honorable  Attorney  General,  in  the  midst 
of  pressing  business,  has  too  precipitately  adopted  the  views  of  some 
subordinate,  on  whose  judgment  and  legal  ability  an  undue  estimate 
had  been  placed. 

The  fact  that  the  construction  now  contended  for  has  prevailed  ever 
since  the  passage  of  the  act  of  March  2,  1829,  is  too  notorious  to 
require  any  proof.  In  fact,  the  Attorney  General  admits  that  "  the 
practice  of  allowing  these  claims  has  prevailed  in  the  Pension  Office 
for  twenty-five  years."     And  this  practice  has  not  been  permitted  to 

Erevail  in  the  Pension  Office  without  attracting  the  scrutiny  of  the 
igher  executive  officers.  It  has  not  related  to  an  obscure  or  unim- 
Eortant  subject.  On  the  contrary,  it  is  a  practice  under  which  claims 
ave  been  almost  daily  allowed  during  the  whole  time  it  has  prevailed, 
aiid  millions  of  dollars  have  been  paid  out  under  it.  It  has  time  and 
again  been  subjected  to  the  scrutiny  of  heads  of  departments  and 
attorneys  general,  and  been  expressly  sanctioned  by  them. 

I  have  now  before  me  a  copy  of  the  *'  Regulations"  prescribed  by 
General  Cass,  then  Secretary  of  War,  for  carrying  into  eflfect  the  act 
of  June  7,  1832j,  which  is  dated  the  27th  of  the  same  month.  One  of 
these  regulations  is  in  these  words : 

'^  No  payment  can  be  made  on  account  of  the  services  of  a  person 
who  may  have  died  before  the  taking  effect  of  the  act  of  June  7, 1832  ; 
and  in  case  of  death  subsequent  thereto,  and  before  the  dedaroHon 
herein  required  is  made^  the  parties  interested  will  transmit  such 
evidence  as  they  can  procure,  taken  and  authenticated  before  a  court 
of  record,  showing  the  services  of  the  deceased^  the  period  of  his 
decUhj"  &c. 

This  practice  was  expressly  and  emphatically  sanctioned  by  Mr. 
Attorney  General  Butler,  on  the  12th  of  April,  1837^  although  the 
present  Attorney  General  says  (erroneously)  that  it  was  denied  by  him. 
The  following  question  was  submitted  to  him  by  the  Secretary  of  War : 

"  Can  the  children  of  a  widow,  who  was  living  on  the  4th  of  July 
last  (1836)  and  was  entitled  to  the  benefits  of  the  third  section  of  the 
act,  now  draw  the  amount  due  up  to  the  date  of  her  death,  aUhotyh 
she  failed  to  apply  f" 

And  this  question  Mr.  Butler  answered  in  the  affirmative.    He  says : 

''  According  to  several  opinions  heretofore  given  in  this  office,  espe- 
cially in  navy  pension  cases,  the  right  of  the  widow  under  the  act  is 
to  be  regarded  as  a  vested  interest  accruing  on  the  passage  of  the 
law,  and  not  defeated  by  the  omisdon  to  apply  for  i^,"  (fee. — (Mayo  & 
Moulton's  Pension  Laws,  410.) 

On  the  25th  of  May,  1840,  Mr.  Attorney  General  Gilpin  decided, 
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in  the  case  of  Mary  Updegraff,  who  died  before  the  pension  was 
allowed y  that  the  amount  accruing  to  the  time  of  her  death  was 
payable  to  her  children,  expressly  referring  to  the  act  of  March  2, 
1829,  as  applicable  to  and  governing  the  case. — (Mayo  &  Moulton, 
422  ) 

In  1839,  Mr.  Woodbury,  then  Secretary  of  the  Treasury,  expressed 
a  doubt  as  to  the  legality  of  the  practice,  and  suspended  a  requisition, 
in  the  case  of  Jesse  Q-ove,  until  the  matter  could  be  inquired  into. 
Upon  being  informed  by  Mr.  Poinsett,  Secretary  of  War,  that  the 
allowance  was  in  accordance  with  ^'  the  invariable  practice  of  this  [the 
War]  Department  under  my  [his]  predecessors  and  the  united  opinions 
of  Mr.  Attorney  General  Wirt  and  Mr.  Attorney  General  Butler," 
Mr.  Woodbury  waived  all  objections  and  let  the  claim  pass.— (Mayo 
&  Moulton,  493.) 

On  the  5th  of  March,  1850,  Mr.  Ewing,  Secretary  of  the  Interior, 
in  the  case  of  Elizabeth  Thom,  decided  that  the  pension  which 
accrued,  but  was  not  allowed  to  the  decedent  in  her  lifetime,  was  a 
vested  right,  which  descended  to  her  personal  representatives,  although 
no  children  survived. — (Mayo  &  Moulton,  519.) 

On  the  5th  of  November,  1850,  Mr.  Stuart,  Secretary  of  the  Inte- 
rior, in  the  case  of  Polly  Knight,  decided  that  a  pension  accruing 
under  the  act  of  1836  was  not  forfeited  by  the  failure  of  the  widow  to 
claim  it  in  her  lifetime,  thereby  overruling  an  obiter  dictum  to  the 
contrary  by  Mr.  Attorney  General  Crittenden.  The  case  had  been 
referred  to  Mr.  Crittenden  for  his  opinion  on  another  question,  but  he 
had  thrown  out  the  suggestion  that  the  claim  of  Mrs.  Knight  had 
been  forfeited  by  her  failure  to  assert  it  in  her  lifetime.  On  this  point 
Mr.  Stuart,  after  remarking  that  he  does  not  deem  that  a  question 
necessary  to  be  considered  in  the  case,  says :  *'  But,  in  view  of  the 
repeated  decisions  of  that  question  in  opposition  thereto,  [to  Mr.  Crit- 
tenden's suggestions,]  and  the  long-continued  and  uniform  course  of 
practice  under  said  decisions,  I  am  constrained  to  dissent  from  that 
part  of  the  Attorney  General's  opinion." 

This  question  was  again  reviewed  by  Mr.  Attorney  General  Cush- 
ing  in  1856  in  the  case  of  the  children  of  Jesse  Lovering,  (7th  vol. 
Op.  Attys.  Gen.,  717.)  So  far  from  having  *' denounced"  the  practice 
^^as  illegal,"  he  sTistained  it  by  an  able  and  conclusive  argument. 
True,  he  thought  the  practice  originated  in  a  doubtful,  or  rather 
"forced"  construction  of  the  acts  of  Congress,  but  he  nevertheless 
argues  that,  by  long  and  uninterrupted  usage,  and  by  the  acquies- 
cence in  and  implied  sanction  of  that  usage  by  Congress,  said  con- 
struction has  become  established  law.  Accordingly  he  expressly 
advised  the  Secretary  of  the  Interior  to  continue  the  practice. 

The  case  of  Jesse  Lovering's  heirs  was  as  follows  :  Jesse  Lovering 
was  entitled  to  a  pension  under  the  act  of  1832,  but  died  in  1844, 
without  having  asserted  his  claim.  He  left  children  who,  after  his 
death,  applied  for  the  pension  due  at  the  time  of  his  decease.  The 
question  as  to  their  right  to  recover  was  referred  to  Mr.  Attorney 
General  Gushing  by  the  Secretary  of  the  Interior.  Mr.  Gushing,  in 
his  opinion,  states  the  question  submitted  to  him  to  be,  *'  how  far  a. 
pension  not  claimed,  and  of  course  neither  certified  nor  adjudicated,, 
Eep.  C.  C.  185 2 
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but  which,  it  now  seems,  if  claimed,  would  have  been  allowed,  is  to 
be  considered  as  a  vested  interest  of  the  party  as  property  demandable 
by  representative  persons?" 

After  referring  to  a  former  opinion  given  by  him  as  to  the  constmc- 
tion  of  certain  invalid  pension  laws,  in  which  he  held  that  under  said 
invalid  a^ta  no  rights  survived  to  the  children,  he  says : 

^'  My  examination  of  the  statutes  led  me  to  the  belief  that  their 
construction  ought  probably  to  have  been  the  same  in  regard  to  revo* 
lutionary  pensions,  yet  that  it  had  not  been;  but,  on  the  contrary,  the 
unsatisfied  right  of  pension  had  been  constantly  held  to  be  claimable 
by  certain  ^representative  persons,  though  by  rather  forced  construc- 
tion of  the  acts  of  Congress.  That  such  has  from  the  beginning 
been  the  received  construction  of  the  law  is  proved  by  what  occurred 
when  it  was  called  in  question  by  the  Secretary  of  the  Treasury,  (Mr. 
Woodbury,)  so  long  ago  as  the  year  1839,  and  the  inception  of  the 
practice  was  explained  by  Commissioner  Edwards.  To  the  same  con- 
clusion is  the  declaration  in  1850  of  the  Secretary  of  the  Interior,  (Mr. 
Stuart,)  who,  in  disposing  of  Polly  Knight's  case,  negatived  an  cotter 
dictum  to  the  contrary  at  the  close  of  Mr.  Crittenden's  opinion  in  that 
case. 

'^  Finally,  the  same  point  is  thoroughly  established  by  the  complete 
and  comprehensive  statements  of  the  late  commissioner,  (Mr.  Waldo,) 
in  Wheeler's  case,  and  of  the  present,  (Mr.  Minot,)  in  the  case  of 
Oo-la-yah-tah."  He  says  that  in  the  examination  of  the  last  men- 
tioned case,  he  felt  ^^  constrained  to  yield,  so  far  as  regards  the  matter 
of  revolutionary  pensions,  to  the  maxim  stare  decisis,  and  to  concede 
that  the  allowance  of  unclaimed  pensions  of  that  character  to  certain 
representative  persons,  is  the  established  rtde  of  the  government^  and  to 
content  myself  with  advisiag  that  the  rule,  as  thus  fixed  by  long 
practice,  shall  be  acquiesced  tn,'but  rigidly  confined,  meanwhile, 
within  the  narrowest  possible  limits.  I  continue  after  further  reJUc- 
tion  of  the  same  sentiment  on  both  points/' 

Again,  he  says  :  ''  After  a  continuous  series  of  uniform  decisions  on 
a  point,  in  numerous  cases,  and  for  many  years,  under  successive 
administrations  of  the  subject  matter,  it  seems  to  me  hardly  worth 
while  to  recur  to  doubts  of  mere  statute  construction,  not  involving 
any  question  of  constitutionality,  or  of  grave  public  or  private  wrong. 
Time  and  tide  cannot  pause  long  enough  to  admit  of  the  re-examina- 
tion and  re-settlement  of  all  these  ordinary  administration  matters. 
Besides,  it  tends  to  grievous  fluctuations  in  the  Executive  business." 

As  the  claims  of  grandchildren  to  the  arrears  of  unclaimed  pensions 
were  not  thus  supported  by  long  and  uniform  practice,  Mr.  Cushing 
advised  against  their  allowance.  But  so  far  as  the  claims  of  children 
are  concerned  he  could  not  have  given  a  moie  decided  opinion  as  to 
their  validity.  He  takes  the  true  ground,  that  however^  doubtful  the 
construction  which  gave  them  this  right  may  have  been  originally,  it 
has,  by  repeated  decisions,  long  practice,  and  legislative  acquiescence, 
become  the  settled  and  established  law  of  the  land. 

Tet  Mr.  Attorney  General  Black  says  that  this  practice  was 
'^  denounced  as  illegal "  by  Mr.  Cushing.  Can  it  be  possible  that  he 
ever  read  Mr.  Cushing's  opinion?    Nothing  could  be  more  unfair 
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than  Mr.  Attorney  General  Black's  reference  to  the  opinions  of  Messrs. 
Woodburj,  Butler,  and  Gashing.  He  says  the  practice  of  allowing 
these  claims  to  children  **  was  doubted,  however,  by  Mr.  Woodbury, 
denied  by  Mr.  Butler,  and  denounced  ds  illegal  by  Mr.  Cushing;" 
thus  arraying  all  these  distinguished  names  against  the  legality  of  the 
practice. 

The  facts  are,  that  although  the  legality  of  the  practice  was  called 
in  question  by  Mr.  Woodbury,  yet,  after  having  been  advised  of  the 
opinions  of  Attorneys  Groneral  Wirt  and  Butler  on  the  subject,  and  the 
long  usage  pursuant  thereto,  he  acquiesced  in  the  practice. 

Mr.  Butler,  instead  of  denying  the  legality  of  the  practice,  affirmed 
it  in  the  most  positive  manner,  and  without  the  expression  of  a  single 
doubt  on  the  subject. 

Mr.  Gushing,  instead  of  ^'  denouncing  "  the  practice  ^'as  illegal," 
demonstrated  its  present  legality  by  an  able  and  unanswerable  argu- 
ment. 

If  we  go  back  to  the  decisions  under  the  navy  pension  laws,  where 
the  principle  involved  was  the  same  as  under  the  revolutionary  acts 
now  in  question,  the  prcu^tice  has  continued,  without  interruption,  for 
near  half  a  century.  It  has  been  affirmed  and  sanctioned  by  Secre- 
taries of  the  Navy  Department,  the  Treasury  Department,  the  War 
Department,  and  the  Department  of  the  Interior,  and  by  at  least  four 
Attorneys  General.  And  the  only  opinion  of  an  Attorney  General 
against  it  (prior  to  Mr.  Black's)  is  the  obUer  dictum  of  Mr.  Grittenden 
in  Polly  Knight's  case,  which  was  promptly  overruled  by  the  Secre- 
tary of  the  Interior. 

But  the  sanction  of  this  practice  has  not  been  confined  to  the  Execu- 
tive Departments  alone.  Gongress  has  annually  appropriated  large 
sums  of  money  for  the  payment  of  revolutionary  pensions,  with  a  full 
knowledge  that  large  portions  of  the  same  were  being  applied  to  the 

Eayment  of  widows,  children,  &c.,  in  cases  where  the  party  entitled 
ad  died  without  establishing  a  claim.  Not  only  so,  but  it  is  believed 
that  at  every  session  Gongress,  has  by  special  acts  allowed  more  or 
less  claims  of  this  character,  which  had  been  disallowed  by  the  depart- 
ment, on  account  of  some  informality  or  supposed  insufficiency  of  the 
evidence.  Gongress  could  not  be  ignorant  of  the  fact,  that  claims  of 
this  character  were  being  daily  allowed  by  the  department ;  for  it  is 
notorious  that  a  large  proportion  of  these  claims  were  prosecuted  by 
the  members  themselves — not  for  any  fee  or  reward,  but  for  the  accom- 
modation of  their  constituents. 

There  is  one  view,  however,  in  which  the  legislative  exposition 
which  has  been  given  to  the  acts  under  consideration  is,  upon  one  of 
the  plainest  principles  of  law,  entirely  conclusive  of  their  true  legal 
construction. 

It  is  a  well  known  rule  of  construction^  that  when  a  subsequent  act 
adopts  the  same  word  which  had  been  used  in  the  same  connexion  in 
a  prior  act  on  the  same  subject,  and  which  word,  under  the  prior  act, 
had  received  a  settled  and  well  known  oonstrudiony  the  legislature 
will  be  presumed,  in  adopting  the  wordy  to  have  adopted  such  con- 
struction  also. 

Now,  Apply  this  rule  to  the  question  under  consideration .    The  act 
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of  1840  relates  to  the  same  subject  matter  as  the  act  of  1829,  and  is, 
in  fact,  a  mere  revision  of  it.  When  the  act  of  1840  was  passed,  the 
act  of  1829  had  been  in  force  eleven  years,  and  during  all  that  time  the 
word  ^'  pensioner,"  as  used  in  it,  had  been  construed  to  apply  to  and 
embrace  the  case  of  a  person  fully  entitled  to  a  pension^  though  he  had 
never  received  it.  In  the  act  of  1840,  Congress  adopts  the  same  word 
in  precisely  the  same  connexion  and  in  relation  to  the  same  subject* 
matter.  Is  it  not  a  manifest  absurdity  to  say  that  Congress  did  not 
intend  that  the  same  construction  should  be  given  to  it  which  had  so 
long,  so  uniformly,  and  so  notoriovsly  prevailed  under  the  act  of  1829  ? 
No  lawyer  will  question  the  correctness  of  the  n^Zc  as  above  laid  down, 
and  it  does  not  require  the  aid  of  a  legal  vision  to  perceive  its  strict 
and  controlling  applicability  to  the  case  under  consideration. 

Again :  Congress  passed,  successively,  the  acts  of  15th  May,  1828, 
7th  of  June,  1832,  4th  of  July,  1836,  7th  of  July,  1838,  29th  of  July, 
1848,  &c.,  well  knowing  at  the  time  of  passing  each  successive  act 
what  practice  had  prevailed  under  the  prior  acts  of  the  series  in  refer- 
ence to  the  question  now  under  consideration.  Was  not  their  failure  to 
insert  any  provision  expressly  repudiating  that  practice,  in  each  of 
these  successive  acts,  equivalent  to  a  direct  recognition  and  sanction 
of  such  practice? 

In  one  of  these  acts  Congress  has  expressly  sanctioned  and  adopted 
this  practice.  In  the  second  section  of  the  act  of  29th  July,  1848,  it 
is  expressly  provided,  ''  that  the  same  rules  of  evidence,  recpdations, 
and  prescriptions  J  shall  apply  and  govern  the  Commissioner  of  Pen- 
sions and  pension  agents  under  this  act  a«  now  prevail  under  existing 
pension  laws  which  relate  to  widows  of  revolutionary  officers  and 
soldiers/'  I  have  already  shown  that  among  the  regtdaiions  and 
prescriptions  then  prevailing  was  the  rule  for  paying  the  back  pension 
to  children,  where  the  widow  died  without  establishing  her  claim. 

Surely,  if  ever  a  question  was  definitely  settled  by  contemporaneous 
construction  and  legislative  exposition,  it  is  the  very  question  now 
under  consideration.  However  questionable  the  construction  given  to 
these  statutes  may  have  been  in  the  first  instance,  it  is  now  upon  one 
of  the  plainest  principles  of  law,  settled  and  established  beyond  the 
legitimate  control  of  any  power  short  of  the  legislative. 

The  rule  of  law  applicable  to  such  cases  has  been  so  often  and  so 
clearly  laid  down  by  the  highest  judicial  tribunals,  and  is  so  familiar 
to  every  professional  lawyer,  that  I  must  apologize  to  that  class  of 
readers  for  here  referring  to  a  few  authorities  in  point. 

In  a  case  decided  by  the  Supreme  Court  of  the  United  States,  the 
question  was  as  follows:  A  law  of  Pennsylvania,  of  1715,  required 
deeds  to  be  acknowledged  or  proved  ^^  be/ore  one  of  the  Justices  of  the 
peace  of  the  proper  county."  The  deed  in  question  had  been  acknowl- 
edged before  a  supreme  judge  of  the  State.  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  court,  said:  ''Were  this  act  of  1715 
now,  for  the  first  time,  to  be  construed,  the  opinion  of  this  court 
would  certainly  be,  that  the  deed  was  not  regularly  proved,  ,  A  judge 
of  the  Supreme  Court  would  not  be  deemed  a  justice  of  the  county, 
and  the  decision  would  be  that  the  deed  was  not  regularly  proved, 
and  therefore  not  legally  recorded."     But  it  having  been  shown  that 
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the  practice  had  long  prevailed  in  Pennsylvania  of  acknowledging 
deeds  hefore  the  Supreme  judges,  and  had  received  the  implied  sanc- 
tion of  the  judicial  tribunals  of  that  State,  the  court  decided  that  the 
practice  must  prevail  over  the  strict  letter  of  the  law. — (McKeen  vs. 
Delancy,  5th  Cranch,  22.) 

In  another  case,  the  Supreme  Court  of  the  United  States  has  said : 

*^  In  the  construction  of  a  doubtful  and  ambiguous  law,  the  contem- 
poraneous construction  of  those  who  were  called  upon  to  act  under  the 
law,  and  were  appointed  to  carry  its  provisions  into  effect,  is  entitled 
to  very  great  respect." — (Edwards  vs.  Darby,  12  Wheat.,  206.) 

The  supreme  court  of  Massachusetts,  in  a  case  which  turned  upon 
the  construction  of  a  single  word  in  a  statute,  and  which  construction 
they  sustained  upon  the  dole  ground  of  long  continued  usage,  says  : 

*'  Although,  if  it  were  now  res  integral  it  might  be  very  difficult  to 
maintain  such  a  construction,  yet  we  cannot  shake  a  principle  which 
has  so  long  and  so  extensively  prevailed.  If  the  practice  originated 
in  error,  that  error  is  now  so  common  that  it  must  have  the  lorce  of 
law.  The  legal  ground  upon  which  this  principle  is  now  supported  is 
that  long  and  continued  usage,  furnishes  a  contemporaneous  construc- 
tion which  must  prevail  over  the  mere  technical  import  of  toords," — 
(Bogers  vs.  Goodwin,  2  Mass.,  476.) 

Again,  the  same  court  has  said : 

'^  A  contemporaneous  is  generally  the  best  construction  of  a  statute. 
It  gives  the  sense  of  a  community  of  the  terms  made  use  of  by  a  legis- 
lature. If  there  is  ambiguity  in  the  language,  the  understanding  and 
application  of  it  when  the  statute  first  comes  into  operation,  sanctioned 
by  long  acquiescence  on  the  part  of  the  legislature  and  judicial  tribu- 
nals, is  the  strongest  evidence  that  it  has  been  rightly  explained  in 
practice.  A  construction  under  such  circumstances  becomes  estab- 
lished law,  and  after  it  has  been  acted  on  for  a  century,  nothing  but 
legislative  power  can  effect  a  change." — (Packard  vs.  Richardson,  17 
Mass  ,  144.) 

''  In  construing  ancient  statutes^  contemporaneous  construction,  as 
evidenced  by  usage,  will  not  be  departed  from  without  the  most  cogent 
reasons  ;  and  if  the  construction  be  doubtful,  usage  will  control." — 
(Chestnut  vs.  Shane,  16  Ohio  Rep.,  599.) 

Strange  as  it  may  appear,  that  the  Attorney  General,  in  considering 
this  question,  should  have  ignored  the  effect  of  a  contemporaneous 
construction  sanctioned  by  a  practice  of  so  many  years,  it  is  still  more 
strange  that  he  should  have  totally  disregarded  a  recent  decision  of 
the  Supreme  Court  of  the  United  States  on  the  precise  question  sub- 
mitted to  his  consideration. 

The  case  of  Walton  vs.  Cotton,  (19  How.,  355,)  may  be  briefly  stated 
as  follows : 

The  administrator  of  a  widow  who  had  died  entitled  to  a  pension 
under  the  act  of  1836,  but  which  had  not  been  allowed  in  her  lifetime, 
had  received  the  amount  due  at  her  death  for  the  benefit  of  her  child- 
ren, pursuant  to  the  then  prevailing  practice  in  the  Pension  Office. 
She  had  left,  as  her  heirs-at-law,  both  children  and  grandchildren^  and 
the  latter  had  claimed  a  distributive  share  of  the  money  from  the  ad- 
ministrator, and  brought  suit  to  recover  it  in  a  State  court  of  Tennes- 
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Bee,  where  the  parties  resided.  The  supreme  court  of  Tennessee 
having  decided  against  the  claim  of  the  grandchildren,  the  case  was 
brought  before  the  Supreme  Court  of  the  United  States  by  a  writ  of 
error,  under  the  twenty-fifth  section  of  the  judiciary  act  of  24th  Sep- 
tember, 1*789  ;  and  that  court  decided  that  the  grandchildren  were 
entitled,  per  stirpes^  to  share  the  money  with  the  children. 

The  Attorney  General  assumes,  however,  that  because  *'  the  money 
had  already  been  paid  by  the  government,"  the  court  did  not  con- 
sider or  adjudicate  the  question,  whether  either  party  was  entitled  to 
the  money,  aa  against  the  government.  He  says:  ^^both  sides  ad- 
mitted it  to  have  been  rightly  paid.  There  was  no  dispute  except 
about  the  division.  In  such  case,  the  court  could  not  go  behind  the 
issue  made  by  the  parties  themselves." 

That  the  Attorney  General  has  fallen  into  a  most  transparent  error, 
in  this  view  of  the  subject,  must  be  manifest  to  every  lawyer.  The 
clause  of  the  judiciary  act  which  gave  the  Supreme  C!ourt  of  the 
United  States  jurisdiction  of  the  case,  is  so  much  of  the  twenty-fifth 
section  as  provides  '^  that  a  final  judgment  or  decree  in  any  suit  in 
the  highest  court  of  law  or  equity  in.  any  State,"  &c.,  *'  where  is 
drawn  in  question  the  construction"  of  any  clause  of  any  *'«^aft*te  of 
the  United  States^  and  the  decision  is  against  the  title,  right,  privilege, 
or  exemption,  specially  set  up  or  claimed  by  either  party  under  such 
clause  of  the  said  statute,  may  be  examined  and  reversed  or  affirmed 
in  the  Supreme  Court  of  the  United  States  upon  a  writ  of  error,"  &c. 

Now,  in  the  case  of  Walton  vs,  Ck)tton,  the  construction  of  the  stat- 
utes of  the  United  States  relating  to  the  payment  of  pensions  had 
been  ''drawn  in  question,"  and  the  decision  of  the  State  court  had 
been  against  the  right  set  up  by  the  grandchildren  under  said  statutes. 
This,  and  this  only,  gave  the  Supreme  Court  of  the  United  States 
jurisdiction  to  consider  the  case  on  the  writ  of  error.  To  give  a  con- 
struction to  said  statutes  of  the  United  States,  was  i)iQ  oidy  purposeior 
which  said  court  could  legally  or  constitutionally  take  jurisdiction. 
Although  *'the  money  had  already  been  paid  by  the  government," 
and  the  question  was  only  one  as  to  its  distribution,  yet  urdess  thai 
distribution  could  be  made  under  and  by  virtue  of  the  statutes  of  the  Uni- 
ted States  J  it  is  very  clear  that  the  Supreme  Court  of  the  United  States 
had  no  jurisdiction  to  make  it  at  all.  A  State  court  might  distribute 
a  fund  in  the  hands  of  an  administrator,  in  accordance  with  the  statu- 
tory laws  of  the  State,  or  upon  common  law  principles,  without  taking 
into  consideration  what  right  the  administrator  had  to  collect  it.  But 
the  Supreme  Court  of  the  United  States  could  have  jurisdiction  of  this 
fund  for  no  other  purpose  but  to  dedare  the  rights  of  the  parties  under 
and  by  virtue  of  the  statutes  of  the  United  States. 

But  the  Attorney  General  thinks  that,  because  the  question  of  ju- 
risdiction was  not  raised  by  ''the  issue  made  by  the  parties  them- 
selves," the  court  could  not  "  go  behind"  that  issue  and  consider  it. 
It  is  sufficient  to  confront  this  assumption  with  what  the  Supreme 
Court  itself  has  repeatedly  said  on  this  very  point.  Scarcely  any 
proposition  has  been  more  frequently  decided  by  said  court,  than  that 
it  will  not  entertain  jurisdiction  of  a  case  coming  before  it  from  a  State 
court,  on  writ  of  error,  if  it  appears,  on  an  examination  of  the  case. 
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that  their  jarifidiction  is  not  clear ;  even  although  the  parties  have  not 
only  omitted  to  "make  the  issue,"  but  where  they  have  eaypressly 
waived  the  question  of  jurisdiction. 

In  a  case  which  came  before  said  court  by  writ  of  error,  from  the 
supreme  court  of  Illinois,  Chief  Justice  Taney,  in  delivering  the  opinion 
of  the  court,  said : 

"  It  is  true  that  the  plaintiffs  and  defendants  have  both  waived  all 
objections  to  the  jurisdiction,  and  have  pressed  the  court  for  a  decision 
on  the  principal  points.  But  consent  toUl  not  give  jurisdiction.  And 
we  have  heretofore,  on  several  occasions,  said,  that  when  the  act  of 
Congress  has  so  carefully  and  cautiously  restricted  the  jurisdiction 
conferred  on  this  court,  over  judgments  and  decrees  of  the  State  tri- 
bunals, it  would  ill  become  the  court  to  exercise  it  in  a  different 
spirit."— (Mills  va.  Brown,  16  Pet.,  525.) 

The  Attorney  General  pays  but  a  poor  compliment  to  the  Judges 
of  the  Supreme  Court,  by  assuming  that  it  never  entered  their  minds, 
in  the  case  of  Walton  va.  Cotton,  that  they  could  take  jurisdiction  of 
the  case  for  no  other  purpose  but  that  of  giving  a  construction  to  the 
acts  of  Congress  out  of  which  the  rights  of  the  parties  sprung. 

But  it  is  a  waste  of  time  to  argue  further,  that  the  court  was  in 
duty  bound  to  give  a  construction  to  the  acts  of  Congress  in  question  ; 
for  it  appears,  from  the  report  of  the  case,  that  the  court  adually  did 
refer  to  and  comment  upon  said  acts,  and  expressly  base  its  decision 
upon  a  construction  of  their  provisions. 

J.  J.  COOMBS. 

NoTB. — It  will  be  perceived,  (incidentally,)  by  reading  the  foregoing 
pages,  that  the  practice  has  not  been  uniform,  as  to  paying  back  pen- 
sions to  any  other  class  of  heirs  or  representatives,  except  widows  and 
children.  Until  Mr.  Marcy  decided  to  the  contrary,  in  1845,  the  prac- 
tice had  been  uniform  of  paying  to  the  executor  or  administrator  (for 
the  benefit  of  grandchildren  or  collateral  heirs)  in  case  no  widow  or 
child  survived.  Since  then,  however,  a  contrary  practice  has  pre- 
vailed, except  for  a  short  time  in  18^0~'51,  when,  under  a  decision  of 
Mr.  Ewing,  the  old  practice  was  reinstated.  During  aU  the  time,  how- 
ever, the  practice  has  uniformly  prevailed  of  paying  to  the  widow,  if 
any,  and  if  no  widow,  to  the  (^ildren.  I  have  intentionally  avoided 
discussing  the  question  as  to  the  rights  of  grandchildren  or  personal 
representatives,  where  no  widow  or  child  has  survived,  as  my  object 
was  simply  to  review  the  opinion  of  the  Attorney  General,  which  cuts 
off  all  claims — as  well  those  of  widows  and  children,  as  grandchildren 
and  personal  representatives. 

NoTB  SBCOND. — It  is  worthy  of  remark,  that  while  the  argument  of 
the  Attorney  General  is  based  almost  exclusively  on  the  technical 
objections,  that  the  word  ^^ pensioner"  cannot  be  construed  to  apply 
to  a  person  who  was  never  in  receipt  of  a  pension,  and  that  the 
word  *'orrear«"  cannot  be  construed  to  apply  to  a  sum  of  money 
which  remains  whdUy  unpaid,  yet  in  the  case  before  him  and  in 
which  the  opinion  is  given,  according  to  his  own  statement  of  it, 
neither  of  these  technical  objections  existed.    It  was  a  case  of  increase 
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of  pension.  The  decedent  had  been  in  receipt  of  a  pension  (though 
not  a  full  pension)  in  her  lifetime.  She  was  therefore  a  ^^  pensioner/' 
according  to  the  strict  definition  of  the  word,  as  given  by  the 
Attorney  General.  She  had  also,  in  her  lifetime,  received  a  part  of 
the  pension  to  which  she  was  entitled.  What  remained  behind, 
therefore,  was  ^'arrears/'  according  to  his  own  definition  of  that 
word.  Not  deeming,  however,  that  there  is  any  well-founded 
reason  in  law  for  making  a  distinction  between  a  case  of  increase  and 
a  case  never  allowed  at  all,  I  have  not  noticed  this  point  in  the  body 
of  the  foregoing  review. 


OPINION  OP  THE  ATTOENEY  GENERAL. 

ArroRiraY  General's  Opficb, 

September  19,  1857. 

Sir  :  I  have  received  your  letter  on  the  application  made  by  the 
grandchildren  of  Deborah  Grant  for  the  pension  to  which  they  allege 
she  was  entitled,  and  have  examined  the  papers  by  which  it  was 
accompanied. 

Mrs.  Grant  first  began  to  receive  a  pension  in  1839 ;  it  was  in- 
creased in  1841 ;  and  in  1853  she  applied  for  a  still  further  increase, 
alleging  that  the  services  performed  by  her  husband  entitled  her  to 
a  larger  pension  than  either  of  the  previous  decisions  of  the  office  had 
given  her.  Pending  this  last  application,  she  died,  leaving  grand- 
children, but  no  children,  living.  The  grandchildren  now  renew  the 
application. 

As  to  the  increase  applied  for  in  1853,  but  never  allowed,  that 
must  be  regarded  as  an  unestablished  claim  to  a  pension.  The  mere 
application  made  in  her  lifetime  does  not  make  the  right  of  her 
children  any  better  than  it  would  have  been  if  she  had  never  applied 
at  all. 

I  take  it  for  granted  that  her  grandchildren  have  proofs  sufficient 
to  show  that  she  in  her  lifetime  was  entitled  to  receive  what  they 
now  claim  as  her  representatives.  Nor  will  I  stop  to  discuss  the 
question  whether  the  grandchildren  of  a  pensioner  have  or  have  not 
the  same  rights  that  children  have.  It  is  settled  by  the  Supreme 
Court  (  19  Howard,  355)  that  they  stand  on  equal  ground.  What 
has  been  decided  by  that  tribunal  is  not,  and  ought  not  to  be,  open 
to  further  dispute. 

It  is  also  very  clear,  that  pensions  due  to  widows  will  descend  to 
ther  children  or  grandchildren,  just  in  the  same  way  that  pensions 
coming  to  revolutionary  soldiers  themselves  will  descend  to  theirs. 

These  principles  being  thus  settled,  the  case  before  me,  and  the 
question  arising  on  it,  may  be  put  thus :  A  soldier  of  the  revolution, 
who  might  have  got  himself  placed  on  the  pension  rDll,  and  received 
from  the  government  a  pension  during  his  natural  life,  has  died  with- 
out doing  so.  Can  his  children,  after  his  death,  get  all  that  he 
might  have  got  in  his  lifetime,  on  the  production  of  the  same  proofs  ? 

Before  this  question  can  be  answered  in  the  affirmative,  the  right  of 
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the  children  must  be  shown  by  some  act  of  Congress  which  gives  it  to 
them  either  expressly  or  by  very  clear  implication.  The  non-existence 
of  a  law  to  forbid  it  proves  nothing.  Every  claim  upon  the  public 
money  must  be  made  out  affirmatively  by  the  claimant.  The  burden 
of  proving  that  such  a  demand  is  not  well/ounded  never  lies  upon  the 
Government.  No  man  can  be  allowed  to  take  from  the  Treasury  what 
Congress  has  not  given  ;  and  Congress  gives  nothing,  except  when 
the  intention  to  do  so  is  expressed  in  plain  and  unambiguous  words. 

It  is  utterly  in  vain  to  argue  that  the  annuity  which  the  law  author- 
izes a  soldier  to  receive  is  property  in  which  he  has  a  vested  right,  and 
descendible  like  money  secured  to  him  by  a  bond.  It  is  not  so.  If 
it  were,  Congress  would  have  no  power  to  say  whom  it  should  go  to 
after  the  death  of  the  pensioner,  for  Congress  cannot  regulate  the 
descent  or  distribution  of  property  in  the  States.  It  would  necessarily 
pass  by  the  law  of  succession  which  prevails  at  the  place  of  the  pen- 
sioner's domicil.  But  it  is  a  mere  gratuity  which  the  Government 
may  and  does  bestow  on  whom  it  pleases.  If  it  be  not  extended 
beyond  the  immediate  object  of  the  bounty,  his  representatives  can 
have  no  interest  in  it.  If  it  be  so  extended,  the  representatives  take 
it  as  a  favor,  and  not  of  right.  It  is  for  this  reason  alone  that  Congress 
without  regard  to  the  law  of  the  States,  has  always  exercised  the 
power  of  saying  to  whom  the  arrearages  of  a  pension  sh^U  be  paid 
when  the  pensioner  dies.  It  is  given  to  a  widow  in  exclusion  of 
children,  and  in  other  cases  to  children  in  exclusion  of  collateral 
kindred  and  creditors.  This  right  of  bestowing  it  on  some  classes  of 
relatives,  while  others,  equally  entitled  in  justice  and  preferred  by  the 
general  rules  of  law,  are  forbidden  to  enjoy  it,  springs  entirely  out  of 
the  right  to  withhold  it  from  all  of  them.  It  follows,  that  if  the 
children  of  a  revolutionary  soldier  can  get  the  pension  due  to  their 
ancestor,  they  must  get  it  in  pursuance  of  some  positive  law  to  that 
eiSect.  Nothing  remains,  therefore,  but  to  see  whether  Congress  has 
made  any  provision  which  authorizes  the  children  of  a  deceased  soldier 
to  prove  the  services  of  their  parent,  and  get  the  pension  which  might 
have  been  awarded  to  him. 

The  second  and  third  sections  of  the  act  of  1836  (5  U.  S.  L.,  128) 
were  manifestly  and  plainly  intended  to  give  certain  representatives 
of  deceased  soldiers  the  privilege  of  establishing  claims  never  estab- 
lished bv  the  soldiers  themselves.  But  the  second  section  does  not 
Cover  this  case,  because  it  refers  only  to  those  soldiers  who  died  between 
the  4th  of  March,  1831,  and  the  7th  of  June,  1832.  The  third  section 
is  equally  inapplicable  ;  for  it  was  intended  solely  to  substitute  the 
widow  of  a  soldier  as  a  pensioner  in  his  place^  upon  proof  by  her  of 
bin  services.     Children  are  not  spoken  of. 

The  act  of  1832  (4  U.  8.  L.,  530,)  in  the  fourth  section,  provides 
for  the  case  of  a  pensioner  dying  between  the  semi-annual  pay  days, 
and  directs  that  the  proportionate  amount  accruing  between  the  last 
pay  day  and  the  time  of  his  death  shall  be  paid  to  his  widow,  or,  if  he 
left  no  widow,  to  his  children.  This  refers  so  clearly  to  a  pensioner 
actually  put  on  the  roll  in  his  lifetime,  that  nobody  pretends  to  claim 
anything  under  it  for  the  children  of  a  soldier  who  died  without  being 
a  pensioner.     If  there  were  no  other  law  on  the  subject,  I  should  have 
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my  doubts  whether  the  children  of  a  pensioner  conld  recover  for  what 
accrued  further  back  than  from  the  last  pay  day  before  his  death, 
though  one  or  seyeral  full  payments  might  be  due. 

But  the  act  of  1829,  section  1,  (4  U.  S.  L.,  350,)  declares,  that 
"  whenever  any  revolutionary  pensioner  shall  die,  the  arrears  of  pension 
due  to  the  said  pensioner  at  the  time  of  his  death''  shall  be  paid  to 
bis  widow,  or  ii  he  left  -no  widow,  to  his  children.  There  is  one  con- 
sideration which  sets  aside  all  pretence  of  claim  under  this  law  in  a 
case  like  the  present.  It  provides  only  for  the  payment  of  arrears. 
This  word  has  a  signification  as  definite  and  well  known  as  any  other 
in  the  language.  It  means  a  balance — one  portion  left  behind  another 
portion — a  sum  still  remaining  unpaid  after  payment  of  a  part, 
tlnless  a  pensioner  received  a  part  of  his  pension  during  his  life,  (and 
he  could  not  do  that  without  being  on  the  pension  roll,)  there  can  be 
no  such  thing  as  arrears  at  his  death.  There  are  other  reasons  equally 
potent  in  favor  of  the  same  construction,  but  they  will  be  embraced  in 
what  I  have  to  say  about  the  act  of  1840. 

That  act  (5  U.  8.  L.,  385)  provides  for  the  case  of  a  pensioner  who 
dies,  leaving  a  widow,  and  for  the  case  of  9k  pensioner  who  is  a  widow, 
but  dies  leaving  children ;  and  in  both  cases  it  says  that  '^  the  amoutU 
of  the  pension  due  to  such  pensioner  at  the  time  of  his  (or  her)  death'* 
shall  be  py'd  for  the  sole  use  of  the  children.  It  is  incomprehensible 
how  this  law  ever  came  to  be  understood  as  it  has  been  by  some  of  the 
officers  of  the  pension  bureau.  There  is  not  a  word  in  it  which  conld 
properly  have  been  used  to  express  the  intention  that  children  shall 
nave  the  privilege  of  establishing  a  claim  which  their  parent  never 
made  good. 

For  whose  children  does  the  act  provide  ?  For  the  children  of  pen- 
sioners. And  who  is  a  pensioner?  One  who  receives  a  pension.  It 
certainly  does  not  include  any  but  those  who  actually  enjoy  the  bounty 
of  the  government  in  the  shape  of  periodical  payments.  To  say  that 
a  person  is  a  pensioner  for  the  reason  that  he  might  have  become  one 
by  an  act  of  his  own,  would  be  as  ^ross  a  violation  of  the  jW  et  norma 
loquendi  as  to  call  a  man  a  soldier  merely  because  he  might  have 
enlisted  in  the  army  if  he  had  thought  proper  to  do  so. 

But  again :  What  is  it  that  the  act  oi  1840  gives  to  the  children  ? 
Not  the  sum  which  their  father  or  mother  might  have  claimed  and  got, 
but  the  amount  of  pension  due  at  the  pensioner's  death.  An  amount 
due  is  a  sum  presently  payable,  and  implies  that  a  time  of  payment 
has  been  fixed  and  fully  expired.  I  he  amount  of  pension  due  means 
nothing,  unless  it  means  the  amount  of  a  gratuity  payable  at  certain 
periods,  but  still  remaining  unpaid,  although  the  time  or  times  desig- 
nated for  its  payment  have  gone  by.  There  never  was  a  revolutionary 
soldier  who  would  have  called  himself  a  pensioner y  or  demanded  any- 
thing as  due  upon  a  pension,  before  it  was  allowed  and  established, 
and  a  time  fixed  for  paying  it. 

This  is  not  all.  The  law  of  1836  shows  that  Congress  knew  very 
well  how  to  describe  a  revolutionary  soldier  who  died  without  getting 
a  pensiop.  In  that  act  they  do  not  speak  of  him  as  a  pensioner y  nor 
call  the  claim  of  his  widow  or  children  a  pension  due  ;  but  ^^  any  officer y 
non-coinmissioned  officer  J  musician  j  soldier  j  &c.,  whose  services  in  the 
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revolutionary  war  were  such  as  specified  in  this  act  of  1832,"  and  who 
died  within  a  certain  time,  to  his  widow  or  children  shall  be  given 
the  amount  of  pension  which  tootdd  have  accrued^  dkc. 

In  the  fourth  section  the  soldier  is  described  as  '^any  person  who 
served  in  the  war  of  the  revolution  in  the  maner  specified  in  the  act  of 
1832/'  and  to  his  widow  is  granted  ^^  the  annuity  or  pension  which 
might  have  been  allowed  to  her  husband."  I  have  quoted  this  law  for 
the  purpose  of  showing  that  when  Congress  chose  to  provide  for  the 
widow  or  children  of  a  soldier  who  had  no  pension  in  his  lifetime  they 
did  so  in  words  far  different  from  those  employed  in  the  act  of  1840. 

I  have  now  referred  to  and  examined  all  the  acts  of  Congress  upon 
the  subject,  and  I  am  brought  to  the  conclusion  that  none  of  them 
will  enable  the  children  or  grandchildren  of  a  revolutionary  soldier 
to  sustain  a  claim  against  the  government,  based  on  the  mere  fact 
that  their  ancestor  performed  services  for  which  a  pension  might  have 
been  allowed  him. 

But  the  Supreme  Court  is  thought  by  some  to  have  decided  the  con- 
trary in  Walton  vs.  Cotton,  (19  Howard,  355.)  I  do  not  so  understand 
that  case.  There  was  no  such  point  in  it.  Nothing  like  the  question 
I  have  been  considering  was  raised,  or  discussed,  or  adjudicated.  The 
Pension  Office  had  permitted  the  administrator  of  a  soldier's  widow 
to  apply  for  and  recover  a  pension  which  had  never  been  allowed  to 
his  decedent,  and  the  only  dispute  was  whether  the  living  children 
should  keep  it  all,  or  whether  the  distribution  should  be  among  the 
children  and  grandchildren  per  stirpes.  The  court  decided  in  favor 
of  the  grandchildren's  right  to  share  it.  The  money  in  controversy 
had  already  been  paid  by  the  government,  and  both  sides  admitted  it 
to  have  been  rightly  paid.  There  was  no  dispute  except  about  the 
division.  Id  such  case  the  court  could  not  get  behind  the  issue  made 
by  the  parties  themselves.  If  the  government  had  been  legally  there 
objecting  to  the  right,  I  do  not  doubt  that  the  decision  would  have 
been  against  both. 

But  the  practice  of  allowing  these  claims  has  prevailed  in  the  Pen- 
sion Office  for  twenty-five  years.  It  was  supposed  to  be  sanctioned  by 
the  high  authority  of  Mr.  Wirt,  and  certainly  had  the  approval  of 
Mr.  Poinsett.  It  was  doubted,  however,  by  Mr,  Woodbury,  denied 
by  Mr.  Butler,  and  denounced  as  illegal  by  Mr.  Cushing.  Still  it  has 
maintained  its  ground  in  the  office  down  to  the  present  day. 

Shall  this  practice  continue  ?  This  is  a  question  of  mere  adminis- 
trative discretion  which  you  must  answer.  I  think  I  have  shown  that 
it  is  not  supported  by  any  law ;  and,  under  our  system  of  government, 
to  pay  out  public  money  without  law  is  to  pay  it  against  law. 

I  am,  respectfully,  yours,  &c.. 

J.  S.  BLACK. 

Hon.  J.  Thompson, 

Secretary  of  the  Interior. 
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in  the  court  of  claims  —no.  623. 
James  Thacher's  Bbprbsbntatives  vs.  Thb  United  States. 

Brief  of  the  United  States  Solicitor. 

This  claim  arises  under  an  act  of  May  15,  1828,  which  gave  to  each 
of  the  surviving  officers  of  the  continental  line  in  the  revolution  enti- 
tled to  half-pay  by  the  resolve  of  October  21,  1780,  *'  the  amount  of 
his  full  pay  in  said  line,  according  to  his  rank  in  the  line/'  with  a 
proviso,  however,  that  he  should  not  receive  '^  a  larger  sum  than  the 
full  pay  of  a  captain  in  said  line." 

Dr.  Thacher  was  a  regimental  surgeon  in  the  army  of  the  revola* 
tion,  and  his  pay  exceeded  that  of  any  captain  ;  and  the  executive 
departments,  in  adjusting  his  claim  under  this  act,  have  taken  the 
pay  of  a  ''  captain  in  said  line"  to  be  $40  per  month.  It  is  contended 
by  the  petitioners  that  this  decision  is  erroneous  ;  that  some  captains 
in  the  continental  line  received  $50  per  month  ;  and  that  Dr.  Thacher 
was  entitled  to  the  highest  rate  received  by  any  captain  in  the  conti- 
nental line. 

It  is  true,  that  while  captains  of  infantry  received  but  $40  per 
month,  captains  of  engineers,  artillery,  and  cavalry  received  |50 ;  and 
two  questions  therefore  arise  : 

Ist.  Whether  captains  of  engineers,  artillery,  or  cavalry  were  cap- 
tains ''  in  said  line,"  within  the  meaning  of  the  proviso?     And 

2d.  If  they  were,  does  their  pay  constitute  the  limit  imposed  by 
the  proviso,  or  is  that  limit  the  pay  of  infantry  ? 

The  word  '^  line,"  even  when  used  in  a  military  sense,  has  various 
significations  according  to  the  facts  to  which  it  is  to  be  applied. 

In  James'  Military  Dictionary,  an  English  work,  the  line  is  said 
to  embrace  the  numbered  or  marching  regiments ;  and,  again,  to  in- 
clude regularsj  except  light  troops,  and  similar  corps,  and  excluding 
volunteers,  militia,  marines,  &c. ;  and  it  further  appears  that  certain 
troops  may  acquire  that  designation  when  serving  in  the  line^  and 
lose  it  when  on  other  service.  In  the  British  service,  the  line  might 
include  some  cavalry  and  artillery. 

Our  army  in  the  revolution  was  modeled  after  the  British,  and 
Duane,  who  was  an  officer  of  the  American  army  in  the  revolution, 
and  published  a  military  dictionary,  copied  James'  definition  of  the 
'^  line."  The  State  quotas  of  troops,  which  are  uniformly  designated 
in  the  resolutions  of  Congress  as  the  State  lines,  and  which,  in  the 
Aggregate,  constituted  the  continental  line,  embraced  cavalry  and 
artillery  as  well  as  infantry.  It  is  undeniable,  therefore,  that  captains 
of  cavalry  and  artillery  were  captains  in  the  continental  line,  and  it 
was  to  such  only  that  the  act  of  May  16,  1828,  gave  pensions. 

But  where  captains  received  different  rates  of  pay,  the  grant  of  the 
pay  of  captain  does  not  necessarily  relate  to  the  highest  pay  of  a  cap- 
tain. 

Surgeons  in  the  army  of  the  revolution  were  entitled  to  the  half- 
pay  of  captains  under  resolution  of  January  17,  1781,  and  their  half- 
pay,  under  that  resolution,  was  computed  at  the  rate  of  infantry  pay, 
$40  per  month.  (Secretary  of  the  Treasury,  October  22,  1834,  Mayo 
&  Moulton,  p.  602.)  This  has  the  force  of  a  contemporaneous  ascer- 
tainment of  the  ^'  pay  of  a  captain." 


DOCTOR  JAMES  THACHER.  29 

Another  decision  on  this  point  is  found  in  10  Peters,  647,  Wetmore 
V8,  The  United  States.  The  plaintiff  in  error  being  entitled  to  the 
pay  and  emoluments  of  a  major,  claimed  to  be  paid  as  a  major  of 
cavalry,  instead  ot  a  major  of  infantry.  The  court  remarking  that 
infantry  constituted  the  main  body  of  modern  armies,  said :  '^  We 
think  military  men  must  so  understand  it,  because,  in  this,  as  in  all 
other  cases  wLre  distinct  parts  form  the  minor  portion,  the  larger  or 
main  body  is  understood  without  particular  designation,  and  the  minor 
requires  it,  to  ascertain  with  certainty  what  part  is  referred  to  as 
spoken  of." 

This  reasoning  would  seem  to  be  conclusive  of  the  case,  but  the 
action  of  the  department  in  executing  the  act  of  1828  has  not  been  in 
strict  conformity  with  this  decision  of  the  Supreme  Court  in  the  case 
cited.  For,  according  to  that,  the  limit  imposed  by  proviso  in  the 
act  of  1828  is  the  pay  of  a  captain  of  infantry,  and  as  this  limit  is  im- 
posed upon  every  officer  without  distinction  claiming  pension  under 
the  act,  it  would  follow  that  captains  and  higher  officers  of  cavalry 
and  artillery  could  not  receive  more  than  the  pay  of  a  captain  of  in- 
fantry, |40  per  month,  and  yet  they  have  been  allowed  the  pay  of  their 
own  corps,  |50  per  month.  The  proviso  purports  to  fix  one  certain 
sum  beyond  which  no  pension  can  go,  and  it  is  difficult  to  perceive 
how  this  maximum  can  be  construed  to  vary  in  different  cases.  There 
might  have  been  reason  in  construing  the  limit  according  to  the  pay 
in  the  several  corps,  giving  the  infantry  surgeons  the  pay  of  infantry 
captains,  and  artillery  surgeons  that  of  artillery  captains  ;  but  such 
was  not  the  course  pusued  by  the  Pension  Office  ;  nor  would  it  benefit 
the  present  case,  as  Dr.  Thachef  was  an  infantry  surgeon. 

Again :  the  act  of  June  7, 1832,  (4  Statutes,  529,)  was  passed  for  the 
benefit  of  officers  and  soldiers  who  had  not  served  so  as  to  be  entitled 
to  pensions  under  the  act  of  1828.  The  same  limitation  was  imposed 
upon  pensions  ;  they  were  not  to  exceed  tbe  pay  of  a  captain,  and  yet, 
under  the  act  of  1832,  surgeons  were  allowed  the  maximum  of  |50  per 
month.  The  difference  between  the  two  acts  on  which  this  distinction 
was  made,  is  discussed  in  letters  of  the  Commissioner  of  Pensions  of 
March  15, 1843,  and  February  13, 1844,  (Mayo  &  Moulton,  500,  501.) 
These  letters  show  that  the  decision  of  the  department  in  favor  of  the 
larger  allowance  to  surgeons  was  not  finally  given  till  the  year  1843. 

A  strict  construction  of  the  act  of  1828  would  exclude  surgeons,  as 
they  were  not  **  entitled  to  half-pay  by  the  resolve  of  October  21, 
17tiO,"  but,  with  others  of  the  hospital  department,  were  allowed  half- 
pay  by  the  resolution  of  January  17,  1781.  But  see,  on'  this  subject, 
the  memorial  from  the  hospital  department  and  letter  of  General 
Washington,  referred  to  in  the  proceedings  of  Congress  of  January 
17,  1781,  of  which  copies  have  been  obtained  from  the  Washington 
Papers  in  the  State  Department,  and  are  on  file  in  the  case  of  George 
Stevenson's  heirs  V8.  the  United  States,  pending  in  this  court. 

The  solicitor  contends  that  the  decision  of  the  department  under 
the  act  of  1828  was  correct  beyond  any  doubt,  except  such  as  is  thrown 
upon  it  by  the  subsequent  more  liberal  decisions  in  other  cases. 

JNO.  D.  McPHEBSON, 

Deputy  SdHcUor. 
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IN  THE  COUKT  OF  CLAIMS.— Ko.  623. 

Jahbb  Thachbr's  Bepreskntateyss  va.  The  United  States* 
Deputy  Solicitor's  brief  on  reargument. 

On  the  firfit '  argument,  the  defence  to  this  action  was  placed  on 
two  grounds :  first,  that,  in  fact,  Dr.  Thacher  never  was  within  the 
description  of  the  act  of  1828,  under  which  the  claim  is  made  ;  and, 
second,  that  he  received,  during  his  life,  all  that  he  could  have  been 
entitled  tQ  under  that  act.  I  have  hut  a  few  words  to  add  upon  these 
points. 

As  to  the  first  point. 

The  act  of  1828  only  includes  those  officers  who  were  *^  entitled  to 
half-pay  by  the  resolve  of  October  21,  1780."  Although  surgeons 
are  mentioned  in  that  resolve  as  belonging  to  the  regiments,  a  tme 
construction  of  it  does  not  include  them  in  the  promise  of  half-pay. 

[n  the  year  1780  Congress  was  engaged  in  the  work  of  re-modelling 
the  army.  On  the  15th  of  July  (3  Journals,  488)  they  arranged  the 
quartermaster  department ;  on  the  30th  of  September  (id.,  526)  the 
medical  and  hospital  department ;  on  the  3d  and  21st  of  October  (id., 
532,  638)  the  regiments  or  line  of  the  army  ;  on  the  30th  of  November 
(id.,  521)  the  commissary  department. 

A  separate  clause  in  the  resolve  of  October  21,  1780,  or  perhaps  it 
might  DC  called  a  separate  resolve  of  that  date,  promises  half-pay  to 
the  '^  officers  "  who  should  remain  in  service  to  the  end  of  the  war. 

As  surgeons  are  named  in  the  resolve  of  October  21  as  belonging  to 
the  regiments,  it  is  plausibly  contended  that  even  if  the  promise  of 
half-pay  in  that  resolve  be  confined  to  the  officers  therein  mentioned 
the  surgeons  will  still  be  included. 

But,  in  fact,  Congress  intended  neither  to  confine  the  promise  of 
half-pay  to  the  officers  mentioned  in  the  resolve,  nor  to  extend  it  to 
all  therein  mentioned.  The  history  of  the  half-pay  system  places  this 
beyond  doubt. 

It  is  historically  known  that  the  half-pay  establishment  was  adopted 
by  Congress  upon  the  urgent  solicitation  of  General  Washington. 

In  January^  1778,  Washington  urged  the  measure  upon  Congress, 
(see  his  letter,  printed  in  a  foot  note,  4  Journals,  211,)  and  Congress 

5 ranted  half-pay  for  seven  years  by  resolution  of  May  15,  1778,  (2 
ournals,  554,)  limiting  the  grant  to  '^  military  officers  commissioned 
by  Congress."  The  surgeons,  I  believe,  were  not  commissioned  by 
Congress.  This  grant  was  continued  by  resolution  of  October  3, 1780, 
reorganizing  the  line,  using,  however,  the  descriptive  term  of  *^  offi- 
cers," there  being  none  other  than  military  officers  named  in  the 
resolution.  This  resolution  of  October  3d  was  passed,  subject  to  the 
approval  of  the  commander-in-chief.  In  a  communication  to  Con- 
gress, dated  October  11,  1780,  (printed  in  a  foot  note,  4  Journals, 
212,)  Washington  recommended,  among  other  modifications  of  the 
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resolotion  of  October  3,  1780,  that  the  grant  of  half-pay  should  be 
extended  for  life.  This  was  done  by  the  resolution  of  October  21, 
1780.  It  nowhere  appears  that  it  was  the  design  of  Congress,  in  the 
resolutions  of  October  3d  and  21st,  to  embrace  new  classes  of  officers. 
This,  however,  was  done  by  subsequent  resolutions — to  general  officers, 
by  resolution  of  November  28,  1780,  (3  Journals,  551,)  to  medical 
officers,  by  resolution  of  January  17, 1781,  (id.,  569,)  and  to  chaplains, 
by  resolution  of  May  8,  1781,  (id.,  617.) 

The  resolution  of  January  17,  1781,  extending  the  grant  of  half- 
pay  to  medical  officers,  is  stated  in  the  preamble  to  have  been  passed 
upon  consideration  of  a  letter  from  General  Washinj^ton,  dated 
November  5,  1780.  A  copy  of  that  communication  is  nled  in  this 
case. 

It  there  appears  that  the  hospital  surgeons  chose  to  consider  the 
resolution  of  October  21,  1780,  as  giving  the  regimental  surgeons 
half-pay  ;  and  thereupon  they  claimed  the  same  provision.  General 
Washington  doubted,  and  asked  the  directions  of  Congress,  which 
were  given  in  the  resolution  of  January  17,  1781.  This  resolution 
ignores  all  claim  under  the  resolution  of  October  21, 1781,  and  makes 
an  original  grant  of  half-pay  to  all  medical  officers,  thus  showing  by 
legislative  construction  that  the  medical  officers  were  not  within  that 
resok^e.  On  the  other  hand,  the  resolution  of  November  28,  1780, 
providing  for  general  officers,  declares  expressly  that  the  resolve  of 
October  21^  1780,  was  intended  to  include  such  officers,  although 
these  were  not  among  the  officers  mentioned  in  the  latter  resolve. 

Again,  if  surgeons  were  embraced  by  the  resolve  of  October  21, 
1780,  so  were  surgeons'  mates — ^for  both  stand  in  that  resolve  on  pre- 
cisely the  same  ground — but  surgeons'  mates  were  not  allowed  half- 
pay  by  the  resolution  of  January  17, 1781,  nor  have  they  ever  received 
it  to  this  day.  If  the  construction  contended  for  be  correct,  and  sur- 
geons be  decided  to  be  within  the  resolve  of  October  21,  1780,  the 
heirs  of  surgeons'  mates  had  a  valid  claim  under  that  resolution^  which 
has  never  yet  been  recognized  by  the  government. 

Again^  when  Baird's  representatives  sued  in  this  court  for  half-pay, 
this  court  gave  judgment  for  half-pay,  not  under  the  resolve  of  Octo- 
ber 21^  1780,  which  would  have  given  half  his  own  pay,  or  $390  per 
annum,  but  half-pay  under  the  resolve  of  January  17, 1780,  which 
limited  it  to  the  rate  of  a  captain,  $240  per  annum. 

The  language  of  the  act  of  1828  itself  gives  a  construction  to  the 
resolve  of  October  21,  1780.  It  provides  for  all  the  officers  entitled  to 
half-pay  under  that  resolve,  and  gives  them  an  annuity  according  to 
their  ''rank  in  the  line,"  clearly  implying  that  all  the  officers  entitled 
to  half-pay  by  the  resolve  of  October  21,  1780,  had  "rank  in  the 
line,''  and  so  they  had  if  surgeons  be  excluded  ;  but  surgeons  had  no 
rank  either  in  the  line  or  elsewhere. 

As  to  the  second  paint. 

The  intention  of  the  act  of  1828,  in  graduating  the  annuity  accord- 
ing to  ranks  in  the  line,  may  be  thus  illustrated.  An  infantry  lieu- 
tenant's pay,  according  to  hie  rank  in  the  line^  was  |26|  per  month  ; 
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if  he  acted  as  adjutant  he  got  $13  more,  or  if  as  paymaster  |20  more  ; 
and  he  had  besides  certain  emoluments. — (See  General  Washington's 
letter  of  November  5,  1780,  above  referred  to.)  The  act  of  1828  in- 
tended to  refer  to  the  $26|  and  make  that  the  standard. 

Now,  a  surgeon  received  a  gross  sum  as  compensation,  but  if  this 
compensation  had  been  subdivided  into  pay,  rations,  &c.,  &c.,  as  was 
the  case  in  the  line,  his  pay  would  not  have  exceeded  that  of  a  captain 
of  infantry,  (see  Washington's  letter,  and  resolution  of  January  17, 
1781,)  and  consequently  this  would  have  been  by  the  act,  as  it  has 
been  made  by  the  department,  the  measure  of  his  pension.  The  rea- 
son assigned  by  General  Washington  against  allowing  surgeons  half 
their  own  monthly  pay  as  a  retiring  pension,  apply  with  equal  force 
against  tak'ng  that  pay  as  the  basis  of  pension  under  the  act  of  1828. 
General  Washington  evidently  means  to  say  that  the  compensation  of 
a  surgeon  as  compared  with  that  of  infantry  officers  is  not  more  than 
equal  to  a  captain's  compensation,  though  his  pay^  literally  taken,  is 
greater,  and  it  is  only  on  a  strictly  literal  construction  of  the  act  of 
1828  that  the  surgeon  claims  a  higher  allowance  than  the  infantry, 
viz  :  that  his  pay  as  pay,  and  not  his  gross  compensation,  was  greater. 

This  reasoning,  moreover,  brings  the  department's  decision  clearly 
within  the  ruling  of  the  Supreme  Court  in  15  Peters,  cited  for  peti- 
tioner, in  regard  to  the  limitation  imposed  by  the  proviso,  because  we 
thus  show  that  in  confining  the  petitioner  to  the  pay  of  an  infantry 
captain,  we  bring  it  "  within  the  words  as  well  as  within  the  reason 
thereof." 

The  whole  difficulty  in  this  case  arises  from  two  errors  of  the  de- 
partment. Firsts  in  admitting  a  claim  under  the  act  of  1828,  which 
was  not  embraced  by  it,  and  to  which,  consequently,  the  provisions 
of  the  act  intended  to  regulate  the  amount  of  pension  could  not  with- 
out strained  construction,  be  made  to  apply ;  and,  second,  in  after- 
wards (though  not  till  1843)  admitting  that  surgeons  under  another 
act,  precisely  similar  in  substance  to  the  act  of  1828,  were  entitled  to 
more  than  had  been  allowed  under  the  latter  act. 

As  to  the  third  point. 

This  involves  the  right  of  Thacher's  representatives  to  receive  a 
larger  rate  of  pension  than  he  received  in  his  lifetime.  This  question 
has  been  so  thoroughly  discussed  by  Attorney  General  Gushing  in  his 
opinion  in  the  case  of  the  heirs  of  Keziah  Dow,  (8  Opinions  Attorney 
General,  198,)  and  by  Attorney  General  Black  in  his  opinion  in  De- 
borah Grant's  case  of  September  19,  1867,  that  I  deem  it  necessary 
only  to  refer  to  these  opinions. 

JNO.  D.  McPHERSON, 
Deputy  Solicitor, 
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ik  the  court  of  claims. 

James  Thachbr's  heirs  vs.  The  United  States. 

Brief  on  reargumetU, 

The  petition  claims  the  difference  between  the  pay  of  captain  of 
infantry  and  that  of  artillery  and  cavalry,  under  a  pension  awarded 
to  James  Thacher  under  the  act  of  the  16th  of  May,  1828. 

Facta  as  understood  by  the  solicitor, 

1.  James  Thacher  was  appointed  and  served  more  than  two  years 
as  a  surgeon  of  regiments  of  infantry. 

2.  That  under  the  act  of  May  15,  1828  he  applied  for  a  pension, 
and  one  was  granted  to  him  at  the  rate  of  compensation  allowed  to  a 
captain  of  infantry,  ($480  per  annum,)  which  he  drew  until  after  the 
passage  of  the  act  of  the  7th  of  June,  1832.  That  his  pension  dated 
hack  to  the  3d  of  March,  1826. 

3.  That  Thacher  relinquished  all  claim  under  all  former  acts  of 
Congress,  and  applied  for  and  obtained  a  pension  under  the  act  of 
1832,  which  he  continued  to  receive  until  the  time  of  his  death  in 
1837,  and  under  this  act  of  1832  he  drew  the  full  pay  of  a  captain 
of  artillery,  which  increased  his  pension  from  $480  to  |600  per 
annum. 

4.  That  the  petitioners  are  the  children  of  the  said  James  Thacher. 

Legal  propositions. 

First.  The  a^  of  May  15,  1828,  did  not  authorize  the  granting  of 
a  pension  to  Thacher  at  a  greater  rate  of  compensation  than  aUowea^ 
if  he  was  entitled  to  any^  being  that  of  a  capta.n  of  infantry. 

The  material  part  of  the  act  of  1828  (  4  U.  S.  L.,  269,  §  1)  is  in 
these  words : 

**  That  each  of  the  surviving  oflScers  of  the  army  of  the  revolution 
in  the  continental  line,  who  was  entitled  to  half-pay  by  the  resolve  of 
October  21,  1780,  be  authorized  to  receive,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  the  amount  of  his  full  pay  in 
said  line^  according  to  his  rank  in  the  line.^  to  begin  on  the  3d  of  March, 
1826,  and  to  continue  during  his  natural  lite:  Provided,  that,  under 
this  act  no  officer  shall  be  entitled  to  receive  a  larger  sum  than  the 
full  pay  of  a  captain  in  said  line." 

The  true  meaning  of  this  provision  is  the  first  question  in  this  case. 
The  statute  limits  the  pension  to  the  pay  of  a  captain  '4n  said  line." 
The  claimant  insists  that  there  were  different  corps  in  the  continental 
line  receiving  different  rates  of  compensation.  It  is  this  fact  whick 
creates  the  embarrassment  on  this  point ;  but  is  rather  nominal  than 
real,  and  grows  out  of  the  omission  of  a  palpable  duty  oh  the  part  of 
the  claimants  in  stating  their  case  and  in  making  proof. 

1.  The  legislator  intended  to  provide  for  the  cases  as  they  existed.. 

Rep.  C.  C.  185 3 
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A  colonel  of  cavalry  would  receive  the  full  pay  of  a  captain  of  cavalry; 
a  colonel  of  infantry  would  receive  the  full  pay  ot  a  captain  of 
infantry  ;  a  surgeon  of  a  regiment  of  cavalry  would  receive  that  of  a 
captain  in  that  corps,  and  a  surgeon  of  a  regiment  of  infantry  would 
receive  that  of  an  infantry  captain. 

2.  The  emharrassment  grows  out,  not  of  the  law,  or  its  difficulty  of 
construction,  hut  out  of  the  fact  that  the  claimants  have  not  stated  or 
proved  to  which  corps  their  ancestor  helonged.  Had  they  stated  and 
proved  that  he  served  as  surgeon  in  a  regiment  of  cavalry  or  artillery, 
it  would  then  he  manifest  that  he  was  entitled  to  the  higher  grade  of 

ay.  But  the  petition  and  evidence  are  silent  upon  that  point.  Not 
avinff  averred  that  he  helonged  to  either  of  those  corps,  or  proved  the 
fact,  the  case  must  be  dispos^  of  as  if  no  such  corps  existed.  He 
was  not  a  member  of  any  such  corps  while  in  commission  and  serving 
as  a  surgeon.  They  have  not  made  out  a  case  of  such  service,  and 
therefore  cannot  claim  anything  depending  such  service. 

3.  The  service  performed  was  that  of  surgeon  of  infantry. 

The  case  presented  in  the  petition  and  proof  establishes  this  propo- 
sition. It  IS  conceded  that  the  ancestor  served  in  some  corps,  and 
such  is  the  proof.  There  were  three  distinct  corps,  it  is  understood, 
each  forming  a  part  of  the  ''continental  line."  If  Thatcher  had 
served  in  one  of  tnose  entitled  to  the  highest  rate  of  compensation, 
and  the  petitioners  claim  upon  that  ground,  it  was  their  duty  to  avow 
and  prove  such  higher  service.  Not  having  done  so^  the  conclusion 
is  irresistable  that  he  did  not  serve  in  either  of  those  corps,  but  served 
in  the  one  entitled  to  lower  grade  of  pay.  The  government  cannot 
admit  a  higher  grade  of  service  than  is  claimed,  and  the  claim,  in  this 
case,  does  not  extend  to  the  higher  grades. 

4.  The  court  cannot,  after  the  word  "captain"  in  the  proviso  of 
the  act  of  1828,  interpolate  the  words  "of  cavalry,"  or  "of  artil- 
lery," so  as  to  make  the  proviso  mean  what  it  does  not  express. 

The  claimants  ask  the  court  to  make,  in  effect,  this  change  in  the 
words  of  the  law.  They  ask  this  to  be  done,  when  they  do  not  aver 
that  their  ancestor  did  serve  in  either  of  those  military  arms.  They 
ask  the  court  to  accomplish  this  by  construction  so  as  to  give  those  of 
all  these  corps  the  same  compensation.  They  ask,  in  effect,  that  the 
infantry  captain,  and  all  infantry  officers  above  the  grade  of  captain, 
may  receive  the  compensation  paid  to  a  corps  in  which  they  never 
served.    This  cannot  be  done  by  mere  construction. 

The  claimants  should  have  proved  to  which  corps  their  ancestor 
belonged,  and  then  all  difficulty  would  have  vanished. 

In  Wetmore  V8.  The  United  States  10  Pet.,  647,  pp.  663,  655,  the 
Supreme  Court  considered  a  case  analogous  to  this.  The  court  held, 
that  the  word  "cavalry  "  could  not  be  interpolated  so  as  to  increase 
compensation  from  infantry  to  cavalry  pay.  They  said  when  the 
word  "major"  "is  used  without  regimental  designation,  it  implies 
major  of  infantry ;  this  arm  of  defence  having  been  made  the  main 
body  of  modern  armies.  We  think  military  men  must  so  understand 
it ;  because,  in  this  as  in  all  other  cases,  where  distinct  parts  form 
the  minor  portion,  the  larger  or  main  body  is  understood  without 
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particular  designation,  and  the  minor  requires  it  to  ascertain  with 
certainty  what  part  is  referred  to  as  spoken  of." 

If  I  am  not  correct  in  supposing  tnat  the  intention  of  the  act  of 
1828  was  to  give  each  corps  m  the  continental  line  its  own  compen- 
sation, then  th3  ruling  in  Wetmore's  case,  as  above  cited,  requires 
all  ot  them  to  be  reduced  to  the  infantry  standard.  The  effect  upon 
the  claimants  would  be  the  same.  In  no  event  can  they  claim  beyond 
infantry  pay. 

If  I  am  right  in  this,  then  there  is  no  balance  due  to  their  ancestor 
for  them  to  claim. 

Second.  The  decision  of  the  War  Department  in  awarding  the  pension 
is  conclusive  upon  the  ancestor  and  those  daiming  under  him^  and  this 
court  cannot  review  it  and  confer  a  larger  one. 

The  laws  of  Congress  established  a  special  tribunal  to  adjudicate 
upon  pension  applications.  They  also  provided  in  what  cases  persons 
shoula  be  entitled  to  pensions.  The  parties  claiming  applied  to  that 
tribunal  and  presented  their  evidence.  It  considered  and  adjudicated 
the  case,  and  that  decision  was  executed.  No  appellate  tribunal  was 
established,  although  the  President  might,  if  he  chose,  overrule  the 
action  of  the  Secretary  of  War  and  cause  his  own  to  be  carried  into 
effect. 

In  the  present  case,  the  ancestor  applied,  presented  his  evidence, 
and  the  department  passed  upon  it,  and  gave  him  a  pension  equal  to 
the  pay  of  a  captain  of  infantry,  which  he  accepted  and  received  and 
contmued  to  draw  for  several  years.  Whether  tho  department  decided 
right  or  not,  this  court  has  no  means  of  knowing.  It  is  not  consti- 
tuted a  tribunal  of  review,  and  if  it  were,  it  has  not  the  evidence 
before  the  department  so  as  to  be  able  to  determine  whether  it  decided 
right  or  not.  It  may,  and  probably  did,  appear,  on  that  application, 
that  Thacher  was  a  surgeon  of  infantry,  and  if  so  the  whole  ground 
of  controversy  must  disappear,  because  he  received  all  he  was  entitled 
to  under  the  act  of  1828. 

The  department  passed  upon  his  whole  case  as  he  chose  to  present 
it,  and  a  decision  upon  it  as  presented,  when  a  pension  was  granted^ 
ended  the  matter. 

If  Thacher  was  not  satisfied  with  it,  he  should  have  secured  the 
review  of  the  President,  or  refused  to  receive  the  certificate  of 
pension.  Neither  he  nor  his  descendants  can  split  up  one  entire  de- 
mand into  different  parcels  and  prosecute  them  one  at  a  time.  It  is 
true  that  the  Pension  Office  has  sometimes  reversed  its  own  decisions, 
and  in  others  granted  a  new  trial,  and  received  further  evidence ; 
but  this  was  never  authorized  by  law,  and  has  been  fruitful  in  bad 
results.  But  if  that  office  could  do  so,  it  does  not  follow  that  this 
court  can  either  review  the  decision  of  the  department,  or  Pension 
Office,  or  grant  a  new  tiial,  and  receive  additional  evidence,  with  the 
view  of  increasing  the  gratuity  previously  adjudicated  upon.  The 
utmost  that  can  be  claimed  for  this  court  is,  to  consider  rejected  cases. 
But  where  the  original  action  was  in  favor  of  the  claimant,  and  he 
accepted  what  was  awarded,  he  cannot  come  here  and  ask  to  have  that 
award  increased  upon  the  ground  that  the  amount  was  less  than  the 
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party  claimed,  or  less  than  he  might  have  obtained  had  he  fully  stated 
and  proved  his  whole  case. 

In  this  case,  the  claimants,  in  effect,  ask  this  court  to  declare  that 
the  War  Department  ought  to  have  given  their  ancestor  a  pension  to 
the  amount  of  the  pay  of  a  captain  of  artillery,  when  there  is  no 
evidence  but  what  he  decided  right  in  giving  him  only  the  pay  of  a 
captain  of  infantry.  This  court  cannot  exercise  any  such  authority  ; 
but  if  it  could,  it  is  not  shown  that  any  error  was  in  fact  committed 
by  the  Secretary  of  War. 

The  claimants  rest  their  construction  of  the  act  of  1828  upon  that 
said  to  have  been  given  to  that  of  1832.  They  insist  that  Thacher 
surrendered  his  certificate  of  pension  under  the  act  of  1828,  and  that 
he  received  one  under  the  act  of  1832  for  the  amount  of  full  pay  to  a 
captain  of  artillery. 

What  was  done  under  the  act  of  1832  cannot  prove  that  the  action 
under  the  act  of  1828  was  erroneous.  If  the  two  acts  are  the  same  in 
legal  effect,  the  action  under  the  act  of  1832  no  more  proves  error  in 
that  under  the  act  of  1828,  than  the  action  under  the  latter  proves 
error  under  the  former.  The  action  under  the  act  of  1828  may  as 
well  be  taken  as  the  standard  of  perfection  as  that  under  the  act  of 
1832.  The  point  to  be  established  by  the  claimants  is,  that  the  action 
under  the  law  of  1828  was  wrong. 

The  error  is  equally  as  probable  under  the  last  as  under  the  first  law. 

But  in  fact  the  two  acts  are,  in  many  respects,  quite  diffei'ent. 
The  act  of  1828  was  exclusively  applicable  to  those  oflScers  in  the  con- 
tinental line  who  were  entitled  to  half-pay  under  the  resolution  of 
1780. 

The  act  of  1832  expressly  excluded  this  class  and  included  soldiers, 
&c  ,  as  well  as  officers,  who  had  served  in  the  continental  line,  not 
provided  for  by  the  act  of  1828,  and  also  StcUe  troops ^  volunteers ^  and 
militia.  The  limitation  of  the  amount  of  payment  is  in  these  words, 
(4  V.  530 :) 

**  The  amount  of  his  full  pay  in  the  said  line,  according  to  his  rank, 
but  not  exceeding,  in  any  case,  the  pay  of  a  captain  in  said  line." 

This  provision  is  more  explicit  than  that  in  the  act  of  1828,  because 
it  introduces  the  rank  of  the  officer  as  an  element  of  description  and 
limitation.  It  clearly  intended  to  give  the  cavalry,  artillery,  and 
infantry  officers,  each  the  pay  of  his  respective  rank,  but  not  beyond 
that  due  to  a  captain  in  his  corps. 

The  construction  should  have  been  that  which  was  given  to  the  act 
of  1828.  If  a  different  one  was  given,  it  was  clearly  erroneous.  But 
we  do  not  know  that  a  different  one  was  given  in  this  case,  because 
we  do  not  know  what  was  shown  under  the  application  made  pursuant 
to  the  law  of  1832.  Thacher  may  have  proved^  on  that  application, 
that  he  was  a  surgeon  of  and  served  in  a  regiment  of  cavalry  or  artil- 
lery. If  he  did  not,  then  the  Pension  Office  gave  au  erroneous 
decision. 

In  allowing  him  to  surrender  his  pension  certificate  under  the  act 
of  1828,  and  giving  him  one  under  the  act  of  1832,  the  office  made  a 
clear  mistake.  Those  entitled  to  the  benefit  of  the  former  act  are 
clearly  excluded.     The  words  of  the  act  are  : 
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"  That  each  of  the  surviving  officers  *  *  who  shall  have  served 
in  the  continental  or  State  troops,  volunteers  or  militia,  at  one  or  more 
terms,  a  period  of  two  years  during  the  war  of  the  revolution,  and 
wJio  are  not  entitled  to  any  hemefit  wader  the  act  for  the  relief  of  certain 
surviving  officers  and  soldiers  of  the  revolution  passed  the  fifteenth  of 
Mayy  1828,  he  authorized  to  receive y"  <kc. 

By  this  provision  Thacher  was  expressly  excluded,  because  he  was 
provided  for  under  that  act,  and  had  actually  availed  himself  of  the 
provision. 

The  second  section,  which  authorizes  the  relinquishment  of  further 
claims  to  former  pensions  and  annuities,  does  not  enlarge  the  first 
section  of  the  act.     It  reads  as  follows  : 

^'  That  no  person  receiving  any  annuity  or  pension  under  any  law 
of  the  United  States  providing  for  revolutionary  officers  and  soldiers, 
shall  be  entitled  to  the  benefits  of  this  act  unless  he  shall  first  relin- 
qnish  his  further  claim  to  such  pension  ;  and  in  all  payments  under 
this  act  the  amount  which  may  have  been  received  under  any  other 
act  as  aforesaid  since  the  date  at  which  the  payments  under  this  act 
shall  commence,  shall  first  be  deducted  from  such  payment." 

Clearly  this  provision  does  not  repeal  that  contained  in  the  first 
section,  which  excludes  the  officers  provided  for  in  the  act  of  1828 
from  receiving  anything  under  the  act.  Prior  to  1832  there  had  been 
numerous  pension  acts,  some  providing  for  classes  and  others  for  indi- 
viduals.    This  section  applies  to  these  acts 

The  pension  act  of  March  18, 1818,  (3  U.  S.  L.,  410,)  only  gave 
officers  $20  per  month.  Various  private  acts,  several  hundred  of 
which  will  be  found  in  the  6th  volume,  (Private  Laws,)  give  less 
amounts  than  that  specified  in  the  act  of  1832.  As  a  specimen,  see 
one  at  page  23,  passed  in  1796,  which  provides  for  hundreds  of  invalid 
pensioners  varying  from  one-fourth  to  full  pay.  The  second  section 
of  the  act  of  1832  applies  to  these  classes  of  cases  and  gives  full  pen- 
sions upon  the  surrender  of  old  pensions.  If  the  Pension  Office  applied 
this  2d  section  to  the  officers  and  men  provided  for  by  the  act  of  1828, 
it  did  so  without  authority  of  law.  There  was  no  object  for  including 
them  under  the  2d  section  of  the  act  of  1832,  because  the  amount  of 
pension  provided  in  the  latter  act  and  the  period  of  its  continuance 
were  precisely  the  same  as  under  the  act  of  1828.  To  surrender  one 
certificate  and  receive  another  of  the  precise  same  description  would 
be  an  idle  ceremony. 

It  is  plain  upon  the  face  of  this  second  section  that  it  relates  to  those 
who  were,  under  some  former  law,  receiving  a  smaller  rate  of  pension, 
which  it  was  intended  to  increase  by  it.  It  did  not  look  to  the  cor- 
rection of  mistakes  committed  under  any  former  law,  but  to  placing 
all  who  were  receiving  pensions  upon  an  equal  footing  with  those  who 
were  about  to  receive  under  the  first  section  of  the  act. 

If  it  is  true,  as  alleged  by  the  claimants,  that  Thatcher  surrendered 
his  certificate  under  the  act  of  1828,  and  obtained  one  for  a  larger 
amount  under  that  of  1832,  a  mistake  was  committed  against  the  gov- 
ernment^ which,  instead  of  being  indebted  for  deficiencies  of  several 
years,  is  entitled  to  have  the  excess  received  after  1832  refunded. 
The  iact  that  the  government  has  suffered  by  a  blunder  of  the  Pension 
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Office,  lays  no  just  foundation  for  repeating  that  blander  in  this 
court. 

Third.  If  T hacker  in  his  lifetime  had  a  legal  right  to  an  increased 
pension,  thai  right  has  not  devolved  upon  his  children. 

The  act  of  1828  authorized  each  suryiving  officer  who  was  entitled 
to  half-pay  under  the  resolution  of  the  2 1st  of  October,  1780^  and  each 
surviving  non-commissioned  officer,  musician^  and  private  who  enlisted 
during  the  war,  and  served  therein,  so  as  to  be  entitled  to  the  reward 
of  $80,  to  receive  pensions  during  their  lives,  and  it  was  declared  by 
the  act  that  it  ^^  shall  inure  wholly  to  the  personal  benefit  of  the 
officer  or  soldier  entitled  thereto  under  this  act." 

The  5th  section  of  the  act  provides : 

''  That  so  much  of  said  pay  as  accrued  by  the  provisions  of  this  act 
before  the  3d  of  March,  1828,  shall  be  paid  to  the  officers  and  soldiers 
entitled  to  the  same,  as  soon  as  may  be,  in  the  manner  and  under  the 
provisions  above  mentioned ;  and  the  pay  which  shall  accrue  after 
said  day  shall  be  paid  semi-annually,  in  like  manner,  and  under  the 


same  provisions." 


Under  these  provisions  the  claimants  insist  that  they  are  entitled 
to  receive  as  his  children  whatever  Thacher  might  have  received  for 
himself.  This  right  is  distinctly  denied,  and  forms  a  prominent  itisne 
between  the  parties. 

1.  The  subject  matter  is  not  a  contract,  but  a  gratuity,  which  the 

f government  was  not  bound  to  make,  and  hence  its  protection  of  it 
rom  creditors.  The  law  might  have  been  repealed  at  any  time  at 
the  pleasure  of  Congress,  or  altered  so  as  to  exclude  a  portion  of  those 
receiving  pensions,  as  was  the  case  under  the  law  of  May  1,  1820,  (3 
XJ.  S.  L.,  659,)  which  excluded  from  the  pension  roll  those  whom  the 
Secretary  of  War  deemed  not  indigent.  The  giving  gratuities  and 
their  continuation  depends  exclusively  upon  the  will  of  the  giver.  If 
A  promises  to  give  B  a  dollar  a  day,  when  there  is  no  contract  between 
them,  A  is  not  bound  to  continue  his  payments  longer  than  he  chooses. 
He  may  cease  them  at  his  pleasure.  It  is  so  with  pensions.  The 
legal  right  never  extends  beyond  that  which  is  actually  paid  over.  It 
is  a  perversion  of  language  to  call  a  eeneral  pension  law  a  contract, 
the  advantages  of  which  may  pass  by  law  to  the  legal  representatives 
of  the  pensioner,  unless  so  expressly  provided  by  statute,  and  when 
provided  that  it  shall  pass  in  a  particular  manner,  that  law  may  be 
repealed.  This  case  is  one  of  simple  gratuity  not  reduced  to  pos- 
session. 

2.  The  act  itself  makes  no  provision  authorizing  any  other  person 
than  the  surviving  officer  or  soldier  to  derive  any  benefit  whatever  from 
this  act.  By  its  very  terms  it  is  confined  to  him  and  him  alone.  If 
Congress  had  intended  that  children  should  take  where  the  party  pro- 
vided for  was  dead,  it  would  have  so  said.  But  there  is  not  a  word 
upon  that  subject  in  the  act.  If  the  law  is  a  contract,  then  Congress 
could  not  control  the  fund  so  as  to  screen  it  from  creditors.  It  would 
be  left  to  go  to  the  legal  representatives,  where  it  might  be  applied 
to  pay  funeral  expenses  and  debts,  if  he  owed  any. 

But  the  act  stops  short  after  providing  for  the  life  of  the  meritorious 
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cause,  (the  person  who  served  in  the  war,)  and  makes  no  provision 
beyond^  and  doubtless  this  was  the  deliberate  intention  of  the  law 
makers. 

It  is  not  pretended  that  this  particular  act  authorizes  in  terms  the 
heirs  or  legal  representatives  to  claim  any  balance  due.  But  it 
assumes  that  the  act  creates  a  vested  right,  and  therefore  the  heirs  are 
entitled  to  it. 

But  if  it  creates  a  vested  right,  it  does  not  go  to  the  heirs,  but  to 
the  succession,  and  if,  after  paying  debts,  there  shall  be  a  balance  re- 
maining with  the  executor  or  administrator,  it  is  to  be  distributed 
according  to  the  law  of  the  decedent's  domicil,  giving  the  widow,  where 
there  is  one,  her  share,  and  then  to  the  children  and  their  representa- 
tives, as  the  laws  of  the  State  may  provide.  If  the  claim  now  set 
up  grows  out  of  a  vested  legal  right,  the  present  claimants  have  no 
rights  whatever.     They  are  not  the  persons  entitled. 

But  Congress  itself,  by  the  act  of  the  2d  of  March,  1829,  (4  U.  S.  L. , 
360,)  second  section,  has  provided  : 

''  That  whenever  any  revolutionary  pensioner  shall  die,  the  Secre- 
tary of  War  shall  cause  to  be  paid  the  arrears  of  pension  due  to  the 
said  pensioner  at  the  time  of  his  death ;  and  all  payments  under  this 
act  shall  be  made  to  the  widow  of  the  deceased  pensioner,  or  to  her 
attorney,  or  if  he  left  no  widow,  or  she  be  dead,  to  the  children  of 
the  pensioner,  or  to  their  guardian,  or  his  attorney,  and  if  no  child  or 
children,  then  to  the  legal  representatives  of  the  deceased." 

1.  If  there  was  a  vested  right  under  a  contract,  Congress  would  not 
have  been  legislating  upon  the  subject. 

2.  And  if  they  had,  they  could  not  have  changed  the  effect  of  the 
contract  under  the  laws  of  the  pensioner's  domicil. 

3.  It  is  clear  that  by  this  section  Congress  intended  to  provide  for 
the  case  of  undrawn  accruing  pension  up  to  the  time  of  the  pensioner's 
death,  which  was  not  provided  for  in  the  act  of  1828. 

4.  That  Congress  believed  it  had  the  power,  and  exercised  it,  of 
providing  for  the  disposition  of  the  undrawn  accruing  pension,  and 
that  it  made  its  own  disposition  of  it,  in  a  manner  different  from  what 
the  laws  dispose  of  a  vested  contract  right,  by  giving  first  to  the 
widow,  then  to  the  children,  and  if  neither,  then  to  the  legal  repre- 
sentatives. 

6.  These  special  provisions  would  not  have  been  made  if  Congress 
believed  that  there  was  a  previous  legal  vested  right  giving  direction 
to  the  whole. 

6.  Congress  would  not  have  been  legislating  for  the  fraction  of  a 
year,  if,  in  the  shape  of  a  vested  contract  right,  the  same  had  been 
included  and  disposed  of  under  the  law  of  1828.  The  law  was  passed 
for  the  very  reason  that  the  law  of  1828  did  not  apply  to  or  cover  it. 

7.  This  act  of  1829  did  not  apply  or  cover  anything  except  the  pen- 
sion which  had  been  granted  and  had  accrued  between  the  last  time  of 
drawing  and  the  death  of  the  pensioner.     The  words   '^  arrears  of 
pension"  only  apply  to  a  case  where  a  pension  has  been  established 
and  has  been  in  part  drawn,  but  some  part  has  been  left  undrawn. 
The  words  '^  dtte  to  a  pensioner  at  the  time  of  his  death  "  refer  to  and 
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describe  a  gratuity  accorded  to  a  particular  person,  and  which  had  a 
previous  beginning,  bat  terminated  at  his  death. 

8.  No  one  can  be  bl  pensioner  who  has  not  been  adjudged  to  be  such 
under  a  law,  and  that  adjudication  reduced  to  productive  form  by  in- 
scriptioa  OD  a  roll  or  by  granting  a  certificate. 

If  Congress  had  designed  to  provide  that  whatever  an  officer  might 
have  received  may  be  received  by  his  widow  or  children  after  his  death, 
they  would  have  said  so  in  intelligible  language,  instead  of  providing 
for  payment  of  what  accrued  between  the  time  of  the  last  payment  and 
the  pensioner's  death. 

The  claimants  next  invoke  the  act  of  June  19,  1840.  (5  U.  S.  L., 
385.)    This  act  has  the  following  title : 

'*  An  act  making  provision  for  the  payment  of  pensions  to  the  execu- 
tors and  administrators  of  decea,^ed pensioners j  in  certain  cases." 

Now  such  an  act  would  not  be  needed  if  the  act  of  1828  was  a  con- 
tract and  conferred  a  vested  right  in  the  person  performing  service, 
because  the  existing  general  laws  of  the  States  would  have  placed  in 
the  hands  of  his  executors  or  administrators  without  the  aid  of  a  law 
of  Congress. 

But  Congress,  instead  of  treating  these  pensions  as  a  vested  right, 
assumed  control  of  the  subject,  and  made  provisions  wholly  inconsist- 
ent with  the  idea  of  vested  rights.  If  there  had  been  vested  rights 
they  would  have  remained  a  part  of  the  pensioner's  estate,  and  would 
have  gone  first  to  pay  his  debts.  But  Congress  said,  in  effect,  these 
are  not  vested  rights,  and  we  will  give  the  direction  of  our  bounty, 
first  to  the  worthy  cause,  and  then  to  those  dependent  upon  him,  that 
is,  to  the  widow,  and  if  none,  then  to  his  executor  or  administrator 
ior  the  benefit  of  his  children,  and  no  part  shall  go  to  pay  his  debts. 
The  first  section  of  the  act  of  1840,  which  is  prospective  only,  pro- 
vides : 

*^  That  in  case  any  male  pensioner  shall  die,  leaving  children,  but 
no  widow,  the  amount  of  pension  due  to  such  pensioner  at  the  time  of 
his  death,  shall  be  paid  to  the  executor  or  administrator  on  the  estate 
of  such  pensioner  for  the  sole  and  exclusive  benefit  of  the  children,  to 
be  by  him  distributed  among  them  in  equal  shares,  and  the  same  shall 
not  be  considered  as  a  part  of  the  assets  of  said  estate,  nor  liable  to  be 
applied  to  the  payment  of  the  debts  of  said  estate  in  any  case  whatever." 

This  provision,  like  that  of  the  act  of  1829,  relates  exclusively  to 
the  amount  of  the  unpaid  pension  evidenced  by  the  usual  certificate, 
and  not  to  matters  which  might  be  made  the  foundation  of  a  claim  of 
a  pension.     If  there  had  been  no  pension  granted,  then  there  could 
be  none  due. 

If,  on  the  soldier's  death,  the  claim  would  pass  to  the  legal  repre- 
sentative as  a  part  of  the  legal  estate,  no  law  was  necessary  to  give  it 
to  the  executors  and  administrators.  Nor  could  Congress  order  them 
not  to  pay  debts,  but  to  give  it  to  the  children  of  the  deceased. 

The  second  section  provides  : 

**That  in  case  any  pensioner  who  is  a  widow  shall  die,  leaviog 
children,  the  amount  of  pension  due  at  the  time  of  her  death  shall  be 
paid  to  the  executor  or  administrator  for  the  benefit  of  her  children, 
as  directed  in  the  foregoing  section." 
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The  third  section  provides: 

"  That  in  th3  case  of  the  death  of  any  pensioner,  whether  male  or 
female,  leaving  children,  the  amount  of  pension  may  be  paid  to  any 
one  or  each  of  them,  as  they  may  prefer,  without  the  intervention  of 
an  administrator. 

Here,  again.  Congress  interfered  directly  to  declare  what  should  be 
done  with  its  bounty,  which  it  could  not  have  done,  if  the  act  of  1828 
or  that  of  1832  created  a  vested  right. 

The  great  error,  by  whomsoever  committed  or  approved,  lies  in  the  fact 
of  treating  pensions  not  actually  granted  and  received,  as  vested  legal 
rights.  Congress  has  not  so  treated  them,  and  by  no  rule  of  legal  con- 
struction  or  analogy  can  they  be  considered  such. 

There  is  high  authority  for  this  position.  Attorney  General 
Cushing,  in  Oo-la-ya-tah's  case,  (7  Op,,  619,)  where  this  question 
was  distinctly  presented,  held: 

"  Where  the  pension  acts  omit  to  make  mention  of  representative 
persons,  the  latter  are  not  entitled  according  to  the  tenor  and  true 
intendment  of  the  acts. 

''The  revolutionary  pension  acts  have  been  so  long  misconstrued  in 
this  respect,  that  it  seems  too  late  to  return  to  their  proper  construction. 

**•  But  no  such  misconstruction  of  the  invalid  pension  acts  has  ob- 
tained in  practice,  nor  can  it  now  be  allowed. 

' 'Cherokee  Indians,  entitled  to  invalid  pensions  by  treaty,  have  no 
larger  rights  in  this  respect  than  officers  and  soldiers  of  the  army. 

<<  Hence,  a  pension  claimable,  but  not  claimed  by  a  Cherokee  in  his 
lifetime,  does  not  descend  as  arrears  to  his  legal  representatives." 

The  above  are  his  own  head  notes  to  an  elaborate  opinion,  which 
demonstrates  the  correctness  of  the  opinion  that  representatives  do  not 
take. 

In  Lovering's  case,  (7  Op.,  717,)  Mr.  Cushing  repeated  these  views. 
He  held: 

''  Arrearages  of  pensions,  claimed  and  adjudicated,  belong  to  the 
representatives  of  the  party  on  his  decease,  as  a  debt  due  from  the 
government." 

''  8ecu8,  when  the  right  to  claim  a  pension  exists,  but  the  right 
has  not  been  asserted  by  the  party  in  his  lifetime. 

'^  An  exception  to  this  rule  has  been  established  in  practice,  by  mis- 
construction of  the  statute  in  favor  of  the  children  of  persons  entitled 
by  reason  of  service  in  the  revolutionary  war. 

'^  While  it  may  be  inexpedient  to  disturb  this  practice  now,  it  can- 
not be  extended  by  further  misconstruction  beyond  the  case  of  chil- 
dren." 

This  opinion  was  reiterated  in  the  case  of  Keziah  Dow,  (8  Op.,  198,) 
in  which,  at  page  200,  he  sayn: 

''  There  is  also  a  class  of  enactments,  which  in  express  terms  grant 
a  pension  to  certain  persons  in  the  right  of  the  officer  or  soldier  who 
served,  and  these  enactments  are  conclusive  to  the  same  point — that 
is,  they  negative  the  supposition  that  as  a  general  doctrine  of  statute, 
it  ever  was  intended  that  pensions  in  posse  are  a  vested  right,  are  the 
property  of  the  pensioner  inposse^  and  so  pass  of  right  to  the  repre- 
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sentative  peraons.    It  is  impossible  to  find  negations  bj  implication 
stronger  than  these  in  any  act  of  Congress.'' 

Mr.  Cnshing's  reasoning  on  this  point  cannot  be  overthrown.  His 
only  error  is  in  yielding  to  the  suggestion  that  past  practice  sanctifies 
a  positive  violation  of  law,  and  therefore,  that  such  violation  may  oon- 
tione.  This  doctrine  cannot  be  sustained.  If  the  law  has  been  vio- 
latedy  and  that  is  known,  it  is  the  duty  of  courts  to  say  so,  and  put  an 
end  to  it.  What  is  clear  law  should  never  be  violated  upon  the  ground 
of  past  reputation.  This  doctrine  would  sanction  crime^  for  the  known 
violation  of  a  law  is  crime.  A  judge  sworn  to  administer  the  law  can- 
not justify  himself  upon  the  assumption  that  other  judges  have  done 
so.     It  is  his  duty  to  administer  the  law  as  he  knows  it  to  exist. 

Attorney  General  Black  met  this  question  and  decided  it  in  Debo* 
rah  Grant's  case.  He  held  that  grandchildren  were  not  entitled  to 
come  in  and  claim  a  pension  that  their  grand  parent  might  have 
claimed,  but  did  not  upon  the  express  ground  that  the  children  were 
not  entitled.  He  shows  that  the  case  of  Walton  vs.  Colton,  19  How., 
355,  had  no  bearing  upon  the  question,  because  there  was  no  such 
point  in  the  case. 

In  that  case  neither  side  disputed  the  right  of  the  childen  to  take. 
The  one  side  had  received  the  fund  upon  the  claim  of  the  children,  and 
did  not  stultify  itself  by  saying  that  it  had  illegallv  received  it.  The 
other  side  also  claimed  that  not  only  the  children,  out  Krftndchildren, 
were  entitled.  Instead  of  disputing  the  ri^ht  of  the  children  to 
receive,  both  were  interested  in  sustaining  that  right,  and  hence  neither 
questioned  it.  The  court  merely  held,  that  what  a  child  had  received 
ought  to  be  distributed  to  representative  grandchildren.  That  case  is 
no  authority  for  the  ground  assumed  by  the  present  claimant. 

It  is  a  melancholy  exhibition  of  recklessness  to  see  claims  pressed 
when  the  main  ground  upon  which  they  are  rested  is  not  that  the  law 
as  passed  by  Congress  authorized  it,  but  that  misconstruction  has  pre- 
vailed too  long  to  be  corrected. 

This  misconstruction  has  drawn  its  millions  from  the  treasury,  and 
given  it,  not  to  the  worthy  objects  intended  to  be  benefited  by  Con- 
gress, but  to  those  who  have  no  claims  upon  the  treasury  superior  to 
any  other  citizen. 

Fourth.  Thacher  toas  not  an  officer  in  the  continental  linSy  and  therefore 
was  not  tmtitled  to  a  pension  under  the  ac^  of  1828. 

The  act  of  1828  provided,  not  for  all  officers,  but  for  those  in  the 
^^continental  line^**  according  to  their  ''  raiJcin  the  line,*' 

Surgeons  and  surgeons'  mates  were  not  in  fact  officers  of  the  line, 
nor  had  they  rank  in  the  line,  although  they  may  have  been  in  the 
continental  service,  and  even  may  have  been,  under  some  resolution, 
entitled  to  half-pay  for  life. 

The  claimants  do  not  show  that  their  ancestor  belonged  to  the  linCj 
but  state  facts  which  show  that  he  could  not  have  done  so.  They  show 
that  he  was  in  the  staffs  and  not  the  line. 

It  follows  that  he  was  erroneously  placed  upon  the  pension  roll 
under  the  law  of  1828.    He  was  not,  in  truth,  entitled  to  a  pension 


DOCTOR  JAMES    THACHEB.  43 

nntil  the  passage  of  the  act  of  1^32,  and  then  to  sach  an  amount  as 
his  position  in  the  corps  in  which  he  served  entitled  him. 

This  part  of  the  case  is  fully  discussed  in  Mr.  McPherson*s  hrief 
on  the  reargument.  and  will  not  be  further  pursued 

R.  H.  GILLET, 
Solicitor. 
Juke  17,  1858. 


APPENDIX. 


Opinion  of  the  Attorney  General  on  the  rights  of  children  and  grand- 
children of  revoltUionary  soldiers  to  receive  pensions. 

Atiornet  General's  Office, 
September  19,  1867. 

Sir  :  I  have  received  your  letter  on  the  application  made  bj  the 
grandchildren  of  Deborah  Grant  for  the  pension  to  which  thej  allege 
she  was  entitled,  a^d  have  examined  the  papers  by  which  it  was 
accompanied. 

Mrs.  Grant  first  began  to  receive  a  pension  in  1839;  it  was  increased 
in  1841,  and  in  1863  she  applied  for  a  still  further  increase,  alleging 
that  the  services  performed  by  her  husband  entitled  her  to  a  larger 
pension  than  either  of  the  previous  decisions  of  the  office  had  given 
ner.  Pending  this  last  appropriation,  she  died,  leaving  grand- 
children, but  no  children  living.  The  grandchildren  now  renew  the 
application. 

As  to  the  increase  applied  for  in  1853,  but  never  allowed,  that  must 
be  regarded  as  an  unestablished  claim  to  a  pension.  The  mere  appli- 
cation made  in  her  lifetime  does  not  make  the  right  of  her  children 
any  better  than  it  would  have  been  if  she  had  never  applied  at  all. 

I  take  it  for  granted  that  her  grandchildren  have  proofs  sufficient 
to  show  that  she,  in  her  lifetime,  was  entitled  to  receive  what  they 
now  claim  as  her  representatives.  Nor  will  I  stop  to  discuss  the  ques- 
tion whether  the  grandchildren  of  a  pensioner  have  or  have  not  the 
same  rights  that  children  have.  It  is  settled  by  the  Supreme  Court 
n9  How.,  355,)  that  they  stand  on  equal  ground.  What  has  been 
ciecided  by  that  tribunal  is  not,  and  ought  not  to  be,  open  to  further 
dispute. 

It  is  also  very  clear  that  pensions  due  to  widows  will  descend  to 
their  children  or  grandchildren  just  in  the  same  way  that  pensions 
coming  to  revolutionary  soldiers  themselves  will  descend  to  theirs. 

These  principles  being  thus  settled,  the  case  before  me,  and  the 
question  arising  on  it,  may  be  put  thus :  A  soldier  of  the  revolution 
who  might  have  got  himself  placed  on  the  pension  roll,  and  received 
from  the  government  a  pension  during  his  natural  life,  has  died 
without  doing  so ;  can  his  children,  after  his  death,  get  all  that  he 
mifcht  have  got  in  his  lifetime  on  the  production  of  theAiame  proofs? 

Before  this  question  can  be  answered  in  the  affirmative,  the  right 
of  the  children  must  be  shown  by  some  act  of  Congress,  which  gives 
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it  to  them,  either  expressly  or  by  very  clear  implication.  The  non- 
existeoce  of  a  law  to  forbid  it  proves  nothing.  Every  claim  upon  the 
public  money  must  be  made  out  affirmatively  by  the  claimant.  The 
burden  of  proving  that  such  a  demand  is  not  well  founded,  never  lies 
upon  the  government.  No  man  can  be  allowed  to  take  from  the 
treasury  what  Congress  has  not  given ;  and  Congress  gives  nothing 
except  when  the  intention  to  do  so  is  expressed  in  plain  and  unam- 
biguous words. 

It  is  utterly  in  vain  to  argue  that  the  annuity  which  the  law  au- 
thorizes a  soldier  to  receive  is  property,  in  which  he  has  a  vested 
right,  and  descendible  like  money  secured  to  him  by  a  bond.  It  is 
not  so.  If  it  were,  Congress  would  have  no  power  to  say  whom  it 
should  go  to  after  the  death  of  the  pensioner,  for  Congress  cannot 
regulate  the  descent  or  distribution  of  property  in  the  States.  It 
would  necessarily  pass  by  the  law  of  succession  which  prevails  at  the 
place  of  the  pensioner's  domicil.  But  it  is  a  mere  gratuity,  which 
the  government  may  and  does  bestow  on  whom  it  pleases.  If  it  be 
not  extended  beyond  the  immediate  object  of  the  bounty,  his  repre- 
sentatives can  have  no  interest  in  it.  If  it  be  so  extended,  the  repre- 
sentatives take  it  as  a  iavor,  and  not  a  ri^ht.  It  is  for  this  reason 
alone  that  Congress,  without  regard  to  the  law  of  the  State,  has  always 
exercised  the  power  of  saying  to  whom  the  arrearages  of  a  pensioa 
shall  be  paid  when  the  pensioner  dies.  It  is  given  to  a  widow  in  ex- 
clusion of  children,  and  in  other  cases  to  children  in  exclusion  of 
collateral  kindred  and  creditors.  This  right  of  bestowing  it  on  some 
classes  of  relatives,  while  others,  equally  entitled  in  justice  and  pre- 
ferred by  the  general  rules  of  law,  are  forbidden  to  enjoy  it,  springs 
entirely  out  of  the  right  to  withhold  it  from  all  of  them.  It  follows, 
that  if  the  children  of  a  revolutionary  soldier  can  get  the  pension 
due  to  their  ancestor,  they  must  get  it  pursuance  of  some  positive 
law  to  that  effect.  Nothing  remains,  therefore,  but  to  see  whether 
Congress  has  made  any  provision  which  authorizes  the  children  of  a 
deceased  soldier  to  prove  the  services  of  their  parent^  and  get  the 
pension  which  might  have  been  awarded  to  him. 

The  second  and  third  sections  of  the  act  of  1836  (5  IT.  S.  L.,  128) 
were  manifestly  and  plainly  intended  to  give  certain  representatives 
of  deceased  soldiers  the  privilege  of  establishing  claims  never  estab- 
lished by  the  soldiers  themselves.  But  the  second  section  does  not 
cover  this  case,  because  it  refers  only  to  those  soldiers  who  died  be- 
tween the  fourth  of  March,  1831,  and  the  seventh  of  June,  1832. 
The  third  section  is  equally  inapplicable;  for  it  was  intended  solely 
to  substitute  the  widow  of  a  soldier  as  a  pensioner  in  his  place,  upon 
proof  by  her  of  his  services.     Children  are  not  spoken  of. 

The  act  of  1832,  (4  U.  S.  L.,  530,)  in  the  fourth  section,  provides 
for  the  case  of  a  pensioner  dying  between  the  semi-annual  pay  days, 
and  directs  that  the  proportionate  amount  accruing  between  the  last 
pay  day  and  the  time  of  his  death  shall  be  paid  to  his  widow,  or,  if 
he  left  no  widow,  to  his  children.  This  refers  so  clearly  to  a  pensioner 
actually  put  on  the  roll  in  his  lifetime,  that  nobody  pretends  to  claim 
anything  under  it  for  the  children  of  a  soldier  who  died  without  being 
a  pensioner.    If  there  were  no  other  law  on  the  subject,  I  should  have 
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my  doubts  whether  the  children  of  a  pensioner  could  recover  for  what 
accrued  further  back  than  from  the  last  pay  day  before  his  death, 
though  one  or  several  full  payments  might  be  due. 

But  the  act  of  1829,  section  1,  (4  U.  S.  L.,  350,)  declares  that 
'* whenever  any  revolutionary  pensioner  shall  die  the  arrears  of  pen- 
sion dite  to  the  said  pensioner  at  the  time  of  his  death/'  shall  be  paid 
to  his  widow,  or,  if  ne  left  no  widow,  to  his  children.  There  is  one 
consideration  which  sets  aside  all  pretence  of  claim  under  this  law  in 
a  case  like  the  present.  It  provides  only  for  the  payment  of  arrears. 
This  word  has  a  signification  as  definite  and  well  known  as  any  other 
in  the  language.     It  means  a  balance— one  portion  left  behind  another 

{>ortion — a  sum  still  remaining  unpaid,  after  payment  of  a  part.  Un- 
ess  a  pensioner  received  a  part  of  his  pension  during  his  life,  (and  he 
could  not  do  that  without  being  on  the  pension  roll,)  there  can  be  no 
such  thing  as  arrears  at  his  death.  There  are  other  reasons  equally 
potent  in  favor  of  the  same  construction;  but  they  will  be  embraced 
in  what  I  have  to  say  about  the  act  of  1840. 

That  act  (6  IT.  S.  L.,  385,)  provides  for  the  case  of  a  pensioner  who 
dies  leaving  a  widow,  and  for  the  case  of  &  pensioner  who  is  a  widow, 
but  dies  leaving  children;  and  in  both  cases  it  says  that  ^Hhe  amount 
of  the  pension  due  to  such  pensioner  ai  the  time  of  his  (or  her)  dearth" 
shall  be  paid  for  the  sole  use  of  the  children.  It  is  incomprehensible 
how  this  law  ever  came  to  be  understood  as  it  has  been  by  some  of  the 
officers  of  the  pension  bureau.     There  is  not  a  word  in  it  which  could 

Eroperly  have  been  used  to  express  the  intention  that  children  shall 
ave  the  privilege  of  establishing  a  claim  which  their  parent  never 
made  good. 

For  whose  children  does  the  act  provide?  For  the  children  of  pen- 
sioners. And  who  is  a  pensioner?  One  who  receives  a  pension.  It 
certainly  does  not  include  any  but  those  who  actually  enjoy  the  bounty 
of  the  government  in  the  shape  of  periodical  payments.  To  say  that 
a  person  is  a  pensioner  for  the  reason  that  he  might  have  become  one 
by  an  act  of  his  own,  would  be  as  gross  a  violation  of  the  jus  et  norma 
loquendi  as  to  call  a  man  a  soldier  merely  because  he  might  have 
enlisted  in  the  army  if  he  had  thought  proper  to  do  so. 

But  again:  what  is  it  that  the  act  of  1840  gives  to  the  children? 
Not  the  sum  which  their  father  or  mother  might  have  claimed  and 
got,  but  the  amount  of  pension  due  at  the  pensioner's  death.  An 
amount  due  is  a  sum  presently  payable,  and  implies  that  a  time  of 
payment  has  been  fixed  and  fully  expired.  The  amount  of  pension  due 
means  nothing  unless  it  means  the  amount  of  a  gratuity  payable  at 
certain  periods,  but  still  remaining  unpaid,  although  the  time  or 
times  designated  for  its  payment  have  gone  by.  There  never  was  a 
revolutionary  soldier  who  would  have  called  himself  pensioner^  or 
demanded  anything  as  di^  upon  a  pension  before  it  was  allowed  and 
established,  and  a  time  fixed  for  paying  it. 

This  is  not  all.  The  law  of  1836  shows  that  Congress  knew  very 
well  how  to  describe  a  revolutionary  soldier  who  died  without  getting 
a  pension.  In  that  act  they  do  not  speak  of  him  as  a  pensioner,  nor 
call  the  claim  of  his  widow  or  children  a  pension  due;  but  ^'any  officer^ 
non-commissioned  officer  J  musiciany  soldiery  do  y  whose  services  in  the 
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revolutionary  war  were  such  as  specified  in  this  act  of  1832,"  and 
who  died  within  a  certain  time — to  his  widow  or  children  shall  be 
given  the  amount  of  pension  which  wotdd  have  accrued,  dec.  In  the 
fourth  section,  the  soldier  is  described  as  '^any  person  who  served  in 
the  war  of  the  revolution  in  the  manner  specified  in  the  act  of  1832," 
and  to  his  widow  is  granted  ''the  annuity  or  pension  which  might  have 
been  allowed  to  her  husband."  I  have  quoted  this  law  for  the  pur- 
pose of  showing  that  when  Congress  chose  to  provide  for  the  widow 
or  children  of  a  soldier  who  had  no  pension  in  his  lifetime,  they  did 
so  in  words  far  different  from  those  employed  in  the  act  of  1840. 

I  have  now  referred  to  and  examined  all  the  acts  of  Congress  npon 
the  subject,  and  I  am  brought  to  the  conclusion  that  none  of  them  will 
enable  the  children  or  grandchildren  of  a  revolutionary  soldier  to 
sustain  a  claim  against  the  government  based  on  the  mere  fact  that 
their  ancestor  performed  services  for  which  a  pension  might  have  been 
allowed  him. 

But  the  Supreme  Court  is  thought  by  some  to  have  decided  the 
contrary  in  Walton  vs.  Colton,  (19  Howard,  355.)  I  do  not  so  under- 
stand that  case.  There  was  no  such  point  in  it.  Nothing  like  the 
question  I  have  been  considering  was  raised,  or  discussed,  or  adjudi- 
cated. The  Pension  Office  had  permitted  the  administrate  r  of  a 
soldier's  widow  to  apply  for  and  recover  a  pension  which  had  never 
been  allowed  to  his  decedent,  and  the  only  dispute  was,  whether  the 
living  children  should  keep  it  all,  or  whether  the  distribution  should 
be  among  the  children  and  grandchildrcR  per  stirpes.  They  decided 
in  favor  of  the  grandchildrens'  ri^ht  to  share  it.  The  money  in  con- 
troversy had  already  been  paid  by  the  government,  and  both  sides 
admitted  it  to  have  been  rightly  paid.  There  was  no  dispute  except 
about  the  division.  In  such  case  the  court  could  not  get  behind  the 
issue  made  by  the  parties  themselves.  If  the  government  had  been 
legally  there  objecting  to  the  right,  I  do  not  doubt  that  the  decision 
would  have  been  against  both. 

But  the  practice  of  allowing  these  claims  has  prevailed  in  the  Pen- 
sion Office  for  twenty-five  years.  It  was  supposed  to  be  sanctioned  by 
the  high  authority  of  Mr.  Wirt,  and  certainly  had  the  approval  of 
Mr.  Poinsett.  It  was  doubted,  however,  by  Mr.  Woodbury,  denied 
by  Mr.  Butler,  and  denounced  as  illegal  by  Mr.  Cushing.  Still  it 
has  maintained  its  ground  in  the  office  down  to  the  present  day. 

Shall  this  practice  continue?    That  is  a  question  of  mere  adminis- 
trative discretion,  which  you  must  answer.     I  think  I  have  shown 
that  it  is  not  supported  by  any  law,  and  under  our  system  of  govern- 
ment to  pay  out  public  money  without  law  is  to  pay  it  against  law. 
I  am,  respectfully,  yours,  &c., 

J.  S.  BLACK. 

Hon.  J.  Thompson, 

Secretary  of  the  Interior, 
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Dr.  Thacher's  rbprbsentativbs  v8.  The  United  States. 

Brief  for  petUianera. 

The  solicitor  having  indulged  me  to  read  his  brief  in  the  case  of  Dr. 
Thacher,  which  I  had  the  honor  to  submit  for  your  consideration,  beg 
to  make  a  few  remarks  in  reply. 

There  are  two  questions  made : 

Ist.  Whether  captains  of  engineers,  artillery,  or  cavalry,  were  cap- 
tains in  ^^  said  line,''  within  the  meaning  of  the  proviso ; 

And  2d.  If  they  were,  does  their  pay  constitute  the  limit  imposed 
by  the  proviso,  or  is  that  limit  the  pay  of  infantry? 

The  first  question  I  answer  in  the  affirmative.  The  second  in  the 
negative. 

First.  Because  the  continental  i^rmy  was  composed  of  corps  or  bat- 
talions of  infantry,  artillery,  and  cavalry,  therefore,  captains  of  dis- 
tinct corps  which  together  formed  a  main  army,  under  a  commander- 
in-chief. 

Second.  Because,  the  pay  fixed  by  the  continental  Congress,  the 
settlement  made  for  commutation  pay  at  the  end  of  the  war,  pensions 
granted  under  the  several  acts  and  by  special  act  of  Congress,  estab- 
lished the  fact,  that  the  officers  of  the  corps  of  engineers,  artillery,  and 
cavalry,  is  not  limited  to  the  pay  of  infantry y  but  settled,  allowed, 
and  pensioned  at  the  rates  established  by  the  resolve  of  May  27,  1778, 
which  '^  established  the  pay  and  corps  of  the  American  army." 

A  question  of  doubt  was  entertained  after  the  passage  of  the  resolve 
of  October  21,  1780,  whether  surgeons  were  embraced;  to  remove  all 
apprehension,  Congress,  on  the  17th  January,  1781,  further  resolved, 
extending  half-pay  of  captains  to  surgeons,  and  the  commutation  was 
computed  at  the  rate  of  an  infantry  captain, 

James  Thacher  was  a  regimental  surgeon  attached  to  the  corps  of 
infantry,  and  by  reference  to  the  resolve  of  May  27,  1778,  it  will  be 

?erceived  that  the  pay  of  a  captain  of  infantry  was  $40  a  month. 
*bat  a  surgeon  of  infantry  was  $60  a  months,  till  in  the  administra- 
tion of  the  act  of  1828,  a  surgeon  who  received  sixty  or  seventy-five 
dollars  per  month,  was  limited  to  the  stipend  of  an  infantry  captain. 

Not  so  in  the  administration  of  the  act  of  June  7,  1832,  supple- 
mentary to  the  '^  Act  for  the  relief  of  certain  surviving  officers  who 
shall  have  served  in  the  continental  line  or  State  troops,  volunteers  or 
militia,  shall  receive  the  amount  of  his  full  pay  in  the  said  line,  ac- 
cording to  his  rank,  not  exceeding  in  any  case  the  pay  of  a  captain  in 
the  said  line." 

The  execution  of  the  act  of  1832  was  with  the  War  Department. 
Secretary  Cass  laid  down  the  rule,  that  pensions  should  be  computed 
according  to  the  monthly  pay  received  by  an  officer  in  the  corps  to  which 
he  belonged,  and  if  not  attached  to  any  particular  corps,  then  accord- 
ing to  the  amount  of  his  monthly  pay,  not  exceeding  the  pay  of  a  cap- 
tain of . 

Dr.  Thacher  was  pensioned  under  the  act  of  1828,  at  $10,  the  pay 
of  infantry,  and  was  permitted  to  relinquish  for  the  act  of  1832,  at  |i50^ 
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the  pay  of  captain  of  artillery,  which  he  received  to  the  time  of  his 
death  in  1837.  i 

But  not  only  was  Dr.  Thacher  pensioned  as  surgeon  at  the  rate  of 
$50  per  month,  under  the  act  of  1832^  but  also  other  surgeons  and  offi- 
cers of  the  line,  or  of  the  line  and  staff  where  their  pay  was  $40  per 
month,  and  the  same  is  extended  to  widows  of  officers  whether  of  the 
continental  line  or  State  troops,  volunteers,  or  militia. 

All  that  is  asked  for  in  the  case  of  Dr.  Thacher  is,  that  the  same 
rule  of  practice  be  extended  to  him  under  the  act  of  May  15, 1828,  as  he 
received  under  act  May  7,  1832.  The  pension  for  five  years  under  the 
same  law,  equal  to  the  pay  of  artillery  in  lieu  of  infantry, 

I  do  not  see  how  tbe  reason  of  the  solicitor  deduced  from  the  deci- 
sion found  in  10  Peters,  647,  Wetmore  vs.  The  United  States,  has  any 
bearing  on  the  action  of  the  department  in  executing  the  act  of  1828. 

It  is  allowed  the  decision  of  the  Supreme  Court  in  the  case  cited  was 
in  conformity  to  usage,  because  Wetmore  was  not  attached  to  any  par- 
ticular corps  of  the  army;  the  decision  placed  him  very  properly  in  the 
infantry,  being  the  corps  that  composed  the  main  body  of  the  army. 

If  on  the  other  hand  he  had  been  appointed  a  major  of  cavalry,  the 
Treasury  Department  would  have  found  no  difficulty  in  adjusting  his 
account  as  a  cavalry  officer. 

ALEX.  RAT,  Attoi^nry  in  fact. 


Betsey  H.  Hodge  and  Susan  T.  Bartlett,  children  and  only  heirs  of 
James  Thacher,  deceased,  vs.  The  Uniied  States. 

JUDGE  BLACKFORD'S  OPINION. 

The  petition  states  that  James  Thacher^  the  father  of  the  claimants, 
having  been  a  surgeon's  mate  in  the  army  of  the  revolution,  was 
appointed  in  November,  1778,  a  surgeon  in  the  first  Virginia  State 
regiment,  commanded  by  Colonel  George  Gibson ;  that,  in  1779,  he 
accepted  the  office  of  surgeon  in  the  Massachusetts  regiment^  com- 
manded by  Colonel  Henry  Jackson  ;  and  that  he  retired  from  service 
on  the  first  of  January,  1783,  having  been  a  surgeon  four  years  ;  that 
under  the  actof  Congress  of  the  15th  of  May,  1828,  said  James'  name 
was  inscribed  on  the  pension  roll  of  the  United  States,  at  the  rate  of 
$480  per  annum;  and  that  under  the  actof  the  7th  of  June,  1832,  he 
relinquished  all  future  benefits  under  said  act  of  1828,  and  availed 
himself  of  the  privileges  of  said  act  of  1832  ;  that  his  name  was  again 
placed  on  the  pension  roll  at  the  rate  of  |600  per  annumy  from  the 
4th  of  March,  1831,  and  so  continued  until  his  death  in  1843 ;  that 
said  James,  under  said  act  of  1828,  was  entitled  to  $600  per  annumy 
which  was  the  pay  of  a  captain  in  the  line  in  the  artillery  or  cavalry, 
and  was  less  than  the  pay  of  a  surgeon ;  that  being  so  entitled  he 
often  demanded  payment,  but  the  same  was  refused  ;  that  surgeons 
in  the  revolution  received  sixty  and  seventy-five  dollars  per  month  ; 
but  as  nnder  the  act  of  1828  they  could  not  have  more  than  the  pay 
of  a  captain  in  the  line,  the  claimants  demand  the  difference  between 
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$480  per  annum  and  |600  ^er  annum  from  the  3(1  of  March,  1826,  to 
the  4th  of  March,  1831,  which  difference  amounts  to  $600. 

This  case  is  submitted  for  our  decision  upon  the  allegations  of  the 
petition,  admitting  them  to  be  true. 

There  are  three  questions  involved  in  this  case. 

The  first  is,  whether  Doctor  Thacher,  as  a  surgeon,  was  within  the 
description  of  officers  mentioned  in  said  act  of  1828  ?  But  I  shall  not 
stop  to  inquire  into  that  question,  for  though  it  be  admitted  that  he 
was  such  officer,  still,  according  to  my  view  of  the  case,  the  claimants 
have  no  cause  of  action. 

The  second  question  is,  whether,  assuming  the  Doctor  to  be  within 
the  provisions  of  said  act  of  1828,  he  was  entitled  to  a  larger  pension 
than  forty  dollars  a  month,  which  he  received  under  that  act  ? 

That  act,  so  far  as  it  relates  to  this  question,  is  as  follows  : 

"  That  each  of  the  surviving  officers  of  the  army  of  the  revolution  in 
the  ootitinental  line,  who  was  entitled  to  half-pay  by  the  resolve  of 
October  twenty-first,  seventeen  hundred  and  eighty,  be  authorized  to 
receive,  out  of  any  money  in  the  treasury  not  otherwise  appropriated, 
the  amount  of  his  full  pay  in  said  line,  acccording  to  his  rank  in  the 
line^  to  begin  on  the  third  day  of  March,  one  thousand  eight  hundred 
and  twenty-six,  and  to  continue  during  his  natural  life :  Provided^ 
that  under  this  act  do  officer  shall  be  entitled  to  receive  a  larger  sum 
than  the  full  pay  of  a  captain  in  said  line." — (4  Stat,  at  Large,  269.) 

That  act  (considering  the  Doctor  within  it)  gave  him  the  full  pay 
of  a  captain  in  the  continental  line.  The  pay  of  a  captain  in  the 
artillery  or  cavalry  in  the  revolutionary  army  was  fifty  dollars  a 
month,  but  in  the  infantry  it  was  only  forty  dollars  a  month. — (2 
Jour.  Old  Cong.,  567-8.)  Now,  if  in  the  revolutionary  army  there 
were  surgeons  belonging  to  the  artillery,  and  other  surgeons  belong- 
ing to  the  cavalry,  and  others  to  the  infantry,  it  would  seem  to  be 
proper  to  say  that  Thacher's  pay  would  be  that  of  a  captain  in  the 
corps  to  which  he  belonged.  And  the  resolve  of  Congress  of  the 
27th  of  May,  1778,  shows  that  there  were  surgeons  attached  to  bat- 
talions of  infantry  ;  others  to  those  of  artillery,  and  others  to  those  of 
cavalry. — (2  Jour.  Old  Cong.,  567.)  As  the  petition  does  not  inform 
us  to  which  of  these. parts  of  the  army  Thacher  belonged,  we  must 
consider  him  as  having  been  attached  to  that  part  which  would  entitle 
him  to  the  least  pay,  and  that  was  the  infantry.  The  reason  is  that 
proof  of  his  belonging  to  the  infantry  would  satisfy  the  allegation  in 
the  petition  that  he  belonged  to  a  regiment,  and  a  party  is  not  re- 
quired to  prove  more  than  his  pleading  alleges.  Considering  Thacher, 
therefore,  to  have  been  in  the  infantry,  it  may  be  safely  said  that  he 
was  only  entitled  to  the  pay  of  a  cftptain  in  the  infantry.  If,  however, 
Thacher,  as  a  staff  officer,  cannot  be  said  to  have  belonged  to  any 
particular  part  of  the  army,  then  the  statutory  provision  aforesaid, 
that  he  should  have  the  pay  of  a  captain  in  the  continental  line  means^ 
in  my  opinion,  that  his  pay  should  be  that  of  a  captain  in  the  infantry, 
because  the  infantry  constitutes  the  main  body  of  the  army.  This  was 
the  rule  at  the  Treasury  Department,  whilst  pension  claims  were  set- 
tled there,  as  appears  by  the  following  letter : 

Rep.  C.  C.  185 4 
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"Treasury  Department,  October  22,  1834. 

"Sir:  In  answer  to  the  inquiry  contained  in  Mr.  Edwards'  letter 
of  the  17th  instant,  I  have  the  honor  to  inform  you  that,  hy  the 
resolves  of  the  old  Congress,  surgeons  were  promised  '  the  half-pay  of 
a  captain,'  and  that  in  the  settlement  made  with  them  under  those 
resolves,  at  the  close  of  the  war^  their  half-pay  was  reckoned  at  the 
half-pay  of  a  captain  of  infantry,  and  the  certificates  which  were 
issued  to  them  under  the  resolves  granting  commutation  in  lieu  of 
half-pay,  were  for  five  years'  full  pay  as  captains  of  infantry. 

"  In  determining  the  amount  to  he  allowed  to  surgeons  claiming 
the  benefits  of  the  act  of  the  15th  of  May,  1828,  the  department  was 
guided  by  the  construction  which  was  found  to  have  been  practically 
eiven,  and  they  were  accordingly  allowed  the  full  pay  of  captains  of 
infantry. 

"LEVI  WOODBURY. 

* '  Hon ,  Lewis  Cass.  ' ' 

(Mayo  and  Moulton,  660.) 

In  December,  1834,  Mr.  Butler,  Attorney  General,  speaking  of  said 
acts  of  1828  and  1832,  says  :  "  The  general  allusion  to  the  pay  of  a 
captain  in  the  line,  when  applied  to  the  case  of  staff*  officers,  must  be 
understood  as  referring  to  captains  in  that  corps  which  constitutes 
the  main  body  of  the  military  force.  In  our  army  this  has  heretofore 
been,  and  still  is,  the  infantry." — (Id.,  420.) 

Afterwards,  in  1844,  (the  War  Department  having  jurisdiction,) 
the  Commissioner  of  Pensions  concludes  an  opinion  on  the  subject  as 
follows:  *^The  War  Department,  in  fixing  upon  some  rate  of  com- 
pensation in  settling  the  commutation  claims  of  surgeons,  rated  them 
as  captains  of  infantry.  As  such  they  were  paid ;  and  if  the  acts 
of  the  old  Congress,  which  are  referred  to  in  the  act  of  1828,  are 
to  be  considered  any  guide  in  settling  claims  under  the  law  of  1828, 
then  they  cannot  be  paid  more  than  what  an  infantry  captain  re- 
ceives."—(Id.,  549.) 

In  the  case  now  before  us,  Thacher  received  from  the  department, 
•under  said  act  of  1828,  the  pay  of  a  captain  of  infantry  in  the  revo- 
lutionary army,  which,  in  my  opinion,  is  all  he  was  entitled  to. 

The  third  question  is,  whether  the  claimants,  supposing  their  father 
to  have  been  entitled  to  the  pension  in  question,  but  did  not  obtain 
its  allowance,  have  a  right  to  the  money  after  his  death. 

If  this  question  can  be  answered  in  the  affirmative,  it  is  because 
such  right  is  conferred  by  some  act  .of  Congress.  Pensions  for  past 
services  like  those  of  the  claimants'  father,  are  mere  gratuities,  and 
it  is  the  acts  alone  making  the  gift  on  which  the  claimants  must  rely. 

The  act  of  May  15,  1828,  under  which  Thacher  himself  claim^, 
is  silent  as  to  representatives.  Whatever  right  that  act  gives,  is 
given  to  the  officer  alone.  The  act  does  not  even  provide  for  the 
payment  to  any  person  of  a  pension,  or  the  balance  of  a  pension, 
remaining  undrawn  by  the  pensioner  at  the  time  of  his  death. — (4  Stat. 
Ii.,  269.)     • 
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The  next  is  the  act  of  March  3,  1829.     The  second  section  of  that 
act  supplies  an  omission  in  the  act  of  1828,  and  provides  for  the  pay-, 
ment  of  the  arrears  of  pension,  due  to  the  pensioner  at  the  time  of 
his  death,  to  the  widow,  or,  if  no  widow,  to  the  children,  or,  if  no 
children,  to  the  legal  representatives.— (4  Stat,  L.,.  350  ) 

If  the  present  were  a  claim  for  arrears  of  pension,  left  undrawn  by 
a  pensioner  at  the  time  of  his  death,  and  who  left  no  widow^  the  act 
would  be  applicable.  But  this  is  a  different  case.  Thacher  was  not 
a  pensioner  as  to  the  money  now  claimed*  The  act  of  1828,  under 
which  he  claimed,  was  not  an  absolute  grant  of  pensions.  An  officer 
within  that  act  had  a  right  to  a  certain  pension,  provided  he  satisfied 
the  Secretary  of  the  Treasury  that  his  claim  was  valid,  and  obtained 
an  adjudication  by  the  Secretary  in  favor  of  the  claim.  But  until 
such  adjudication  the  officer  was  not  a  pensioner,  and  had  no  right 
to  draw  a  pension  from  the  treasury.  Claims  for  pensions  under 
general  acts  like  that  of  1828,  differ  entirely  from  claims  under 
private  acts  granting  pensions.  When  an  act  directs  the  Secretary 
to  place  a  person  by  name  on  the  pension  list,  at  a  specified  rate,  that 
is  an  absolute  grant  of  the  pension  to  the  person  named,  and  if  he 
should  die  after  such  grant,  leaving  the  pension  or  any  part  of  it 
undrawn,  the  provision  in  the  act  of  1829,  as  to  those  who  came  after 
him,  would  apply.  But  as  before  said,  the  grant  by  the  act  of  1828 . 
was  conditional,  and  until  the  officer  embraced  by  the  act  performed 
the  condition,  he  could  not  be  called  a  pensioner,  nor  would  he  leave 
in  the  treasury  at  his  death  any  arrears  of  pension.  There  would  be 
no  pension  there  that  he  could  have  drawn  himself,  and  of  course  he 
would  leave  none  to  be  drawn  by  others. 

The  appropriation  act  of  1828  has  this  provision :  "  For  the  pen- 
sions to  the  revolutionary  pensioners  of  the  United  States,  two  hundred 
thousand  dollars." — (4  Stat.  L.,  312.)  Now,  was  Thacher,  as  to  said 
sum  of  $120  a  year,  one  of  those  pensioners?  He  was  not,  for  the 
reason  that  he  had  not  complied  with  the  condition  contained  in  the 
act  of  1828,  under  which  he  claimed.  It  would  not,  perhaps,  be 
strictly  proper  to  say  that  the  only  evidence  of  a  person's  being  a 
pensioner  is  the  pension  list ;  but  it  is  safe  to  say  that  without  an 
adjudication  in  his  favor  as  aforesaid,  a  person  is  not  a  pensioner,  nor 
can  he,  at  his  death,  leave  arrears  of  pension  descendible  under  the 
act  of  1829.— (4  Stat.  L.,  350.) 

The  next  act  is  that  of  June  7,  1832.  That  act  provides  that  "in 
case  of  the  death  of  any  person  embraced  by  the  provisions  of  this  act, 
or  of  the  act  to  which  it  is  supplementary,  (said  act  of  1828,)  during 
the  period  intervening  between  the  semi- annual  payments  directed  to 
he  made  by  said  acts,  the  proportionate  amount  of  pay  which  shall 
accrue  between  the  last  preceding  semi-annual  payment  and  the  death 
of  such  person,  shall  be  paid  to  his  widow  ;  or,  if  he  leave  no  widow, 
to  his  children." — (4  Stat.  L.,  529.)  The  semi-annual  payments  thus 
directed  to  be  made  are  evidently  the  payments  of  an  allowed  pension ; 
and  the  proportionate  amount  spoken  of  in  the  act,  to  be  paid  on  the 
death  of  a  person  embraced  by  it,  is  the  balance  of  the  pension  at  that 
time  due  to  him. 

The  next  is  the  act  of  July  4, 1836.    The  second  and  third  sections 
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relate  to  persons  who  had  served  in  the  revolutionary  war,  but  they 
have  no  application  to  the  present  case.  The  first  section  only  ap- 
plies to  persons  who  died  between  the  4th  of  March,  1831,  and  the 
7th  of  June,  1832  ;  and  the  third  section  makes  no  mention  of  children. 
(5  Stat.  L.,  127.) 

I  now  come  to  the  act  of  June  19,  1840,  which  is  the  act,  with  said 
act  of  1828,  upon  which  the  claimants  principally  rely.  That  act  of 
1840  is  as  follows : 

^'  That  in  case  any  male  pensioner  shall  die  leaving  children,  but 
no  widow,  the  amount  of  pension  due  to  such  pensioner  at  the  time 
of  his  death,  shall  be  paid  to  the  executor  or  administrator  on  the 
estate  of  such  pensioner,  for  the  sole  and  exclusive  benefit  of  the 
children,"  &c. 

*'  Section  2.  That  in  case  any  pensioner  who  is  a  widow,  shall  die, 
leaving  children,  the  amount  of  pension  due  at  the  time  of  her  death 
shall  be  paid  to  the  executor  or  administrator  for  the  benefit  of  her 
children,  as  directed  in  the  foregoing  section. 

*^  Section  3.  That  in  case  of  the  death  of  any  pensioner,  whether 
male  or  female,  leaving  children,  the  amount  of  pension  may  be  paid 
to  any  one  or  each  of  them,  as  they  may  prefer,  without  the  inter- 
vention of  an  administrator." — (5  Stat,  at  L.  385.) 

This  act  applies  exclusively  to  pensioners  ;  that  is,  to  persons  who, 
under  some  act  of  Congress,  have  been  allowed  pensions  by  an  adjudi- 
cation of  the  proper  department ;  or  to  whom,  by  name,  pensions 
have  been  directly  and  absolutely  granted  by  private  acts  of  Con- 
gress. The  remarks  which  have  been  made  in  a  previous  part  of  this 
opinion  in  relation  to  the  act  of  1829,  are  applicable  to  this  part  of 
the  case.  As  Thacher  died  without  having  obtained  in  his  favor  an 
adjudication  of  his  claim  to  a  pension  in  respect  to  said  $120  per  an- 
numy  by  the  proper  officer,  that  sum  was  not  due  to  him  from  the 
treasury  as  a  pension  at  the  time  of  his  death  ;  and  the  claim,  there- 
fore, is  not  within  said  act  of  1840. 

All  of  the  acts  of  Congress  cited  by  the  claimants  have  now  been 
noticed,  none  of  which  appears  to  support  their  claim. 

It  must  be  observed  further,  with  regard  to  said  acts  of  1829  and 
1832,  that  nothing  could  pass  under  them  to  the  claimants  if  their 
father  left  a  widow.  And  we  are  now  bound  to  presume  that  he  did 
leave  a  widow,  as  the  contrary  is  not  alleged  in  the  petition.  So  that, 
at  all  events,  as  to  any  claim  under  those  acts,  the  petition  shows  no 
cause  of  action. 

It  appears  that  the  practice  of  allowing  these  claims  to  children  has 
prevailed  in  the  department  between  twenty  and  thirty  years  ;  and  an 
opinion  of  Attorney  General  Wirt,  in  1825,  in  a  navy  pension  case, 
is  supposed  to  have  occasioned  the  practice. — (2  Att.  Gen.,  1.)  The 
practice  has  been  approved  by  some  heads  of  the  departments,  but 
the  weight  of  authority  is  decidedly  against  it.  In  February,  1836, 
Attorney  General  Butler  gave  an  opinion  against  the  principle  on 
which  such  claims  were  founded. — (3  Att.  Gen.,  36.^  But  he  after- 
wards yielded  to  Mr.  Wirt's  ojunion  and  the  usage  ot  the  department. 
In  March,  1839,  the  Secretary  of  the  Treasury,  Mr.  Woodbury,  wrote 
to  the  Commissioner  of  Pensions  as  follows  : 
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"  I  had  always  supposed  that  the  granting  a  pension  was  a  personal 
matter,  and  when  the  claimant  died  the  claim  did  not  descend  to  his 
heirs  or  representatives,  or  if  the  certificate  issued  incautiously  to  a 
claimant  after  his  death,  that  it  was  void.  Any  other  view,  I  sup- 
posed, would  lead  thousands  to  apply  for  pensions  for  their  fathers  pnd 
grandfathers,  who  may  have  died  after  the  law  passed,  and  with  claims 
to  the  pensions,  but  who  never  perfected  their  title  and  obtained  the 
certificate  while  living.  If  the  certificate  issued  while  the  claimant 
was  living,  then,  of  course,  I  suppose  the  heirs  could  receive  any 
arrearages^  and  only  the.i.  If  there  has  been  an  opinion  of  the 
Attorney  General  the  other  way,  or  any  express  legislation,  then, 
of  course,  no  doubt  could  be  sustained  in  the  case  ;  but  otherwise,  I 
would  thank  you  to  lay  this  letter  before  the  Secretary  of  War." — 
(Mayo  and  Moulton,  538.) 

In  March,  1850,  Mr.  Ewing,  the  Secretary  of  the  Interior,  wrote  to 
the  Commissioaer  of  Pensions  as  follows  : 

"  Sir  :  I  herewith  return  the  papers  in  the  case  of  Mrs.  Elizabeth 
Thom,  widow  of  Nathaniel  Thom,  deceased,  and  I  am  of  the  opinion 
that  the  act  of  June  19,  1840,  in  its  terms  applies  to  pensioners^  which 
means  persons  receiving  pensions^  not  those  who  can  make  out  a  case 
entitling  them  to  receive  pensions,  but  who  have  not  done  it.  They 
are  not  penaixmerSy  though  they  may  become  so.  This  act  regards  the 
actual  pensioner  only,  and  provides  for  the  payment  of  so  much  of  his 
pension  as  may  have  accrued  and  remained  unpaid  at  the  time  of  his 
death."     *     *     *     *     (Mayo  and  Moulton,  567.) 

In  August,  1850,  Mr.  Crittenden,  Attorney  General,  gave  the  fol- 
lowing opinion : 

*'It  appears  that  Dr.  John  Knight  was  a  pensioner  for  revolution- 
ary services  under  the  act  of  the  15th  of  May,  1828 ;  that  his  pension 
was  paid  up  to  the  12th  of  March,  1838^  when  he  died ;  that  his 
widow,  Polly  Knight,  under  the  act  of  July  7,  1838,  applied  for  and 
obtained  a  pension  in  April,  1839,  commencing  at  the  time  of  his 
death,  according  to  the  practice  of  the  Pension  Office  as  it  existed  at 
the  time  ;  that  pension  was  fully  paid  up  to  the  time  of  her  deat'i, 
which  happened  before  the  passage  of  the  resolution  of  the  16th  of 
August,  1842,  and  before  the  expiration  of  the  five  years  for  which  it 
was  granted,  computing  from  the  death  of  her  husband  on  the  12th  of 
March,  1838.  ********* 

**Had  Mrs.  Knight  been  entitled  to  a  pension,  to  commence  from 
the  4th  of  March,  1836,  yet  having  during  her  life  acquiesced  in  the 
decision  of  the  proper  officer,  giving  it  a  different  commencement,  her 
representatives  have  no  right,  as  it  seems  to  me,  to  contest  that  matter 
after  her  death.  The  pension  was  intended  as  a  personal  bounty  to 
her,  and  not  as  a  gratuity  to  her  representatives.  All  that  passed  to 
them  on  her  death  was  a  right  to  have  the  money  which  had  accrued 
under  her  pension  as  it  had  been  actually  allowed,  and  which  re- 
mained unpaid  at  the  time  of  her  death." — (5  Att.  Gen.,  248.) 

In  February,  June,  and  November,  1856,  Attorney  General  Gush- 
ing gave  opinions,  saying  that  the  law  properly  construed  was  against 
such  claims  as  the  one  before  us,  but  that  on  account  of  the  long  prac- 
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tice  of  the  department  in  favor  of  them,  he  did  not  advise  a  departure 
from  it.— (7  Att.  Gen.,  619,  717,  and  8  id.,  198.) 

In  September,  1857,  the  present  Attorney  General,  Mr.  Black,  gave 
an  opinion  that  the  practice  of  the  Pension  Office  allowing  such  claims 
was  not  supported  by  any  law,  and  his  opinion  has  not  only  been  ap- 
proved by  the  present  Secretary  of  the  Interior,  but  the  practice  has 
been  discontinued  by  the  Secretary. — (Vol.  2,  part  1,  1st  sess.  35th 
Con.,  p.  66.)  The  claimants  rely  on  a  late  decision  of  the  Supreme 
Court  of  the  United  States,  in  the  case  oi  Walton  et  al.  vs.  Cotton 
et  al.,  10  Howard,  355.  But  the  question  as  to  the  legality  of  theae 
claims  was  not  raised  in  that  case  by  the  counsel,  nor  was  it  noticed 
or  decided  by  the  court. 

It  is  the  opinion  of  the  Court  that  the  facts  set  forth  in  the  petition 
do  not  furnish  any  ground  for  relief.  An  order  for  testimony  is  not 
granted. 


in  the  court  of  claims. 
Beprbsentatives  of  James  Teacher  vs.  The  United  States. 

LoRiNa,  Justice. 

James  Thacher  was  a  regimental  surgeon  in  the  army  in  the  war 
of  the  revolution,  and  survived  the  war.  Under  the  act  of  15th  May, 
1828,  (4  Stat,  at  Large,  269,)  he  received  $480  per  year,  from  the  3d 
March,  1826,  to  the  4th  of  March,  1831,  a  period  of  five  years. 

The  petitioners  allege  that  the  said  James  Thacher  was  entitled 
to  and  demanded  under  said  act  the  sum  of  $600  per  year,  so  that  a 
balance  of  $120  was  left  unpaid  to  him  in  each  year  of  said  period, 
and  they  now  claim  the  amount  of  said  balances. 

I  am  of  opinion  that  the  said  James  Thacher  was  not  within  the 
provisions  of  the  said  act  of  15th  May,  1828,  and  that  his  represen- 
tatives can  claim  nothing  by  force  of  it. 

The  first  section  of  the  act  of  15th  of  May,  1828,  is  as  follows : 

**  Be  it  enacted,  dec,  That  each  of  the  surviving  officers  of  the  army 
of  the  revolution  in  the  continental  line  who  was  entitled  to  half-pay 
by  the  resolve  of  October  21,  1780,  be  authorized  to  receive  out  of  any 
money  in  the  treasury  not  otherwise  appropriated,  the  amount  of  his 
full  pay  in  said  line,  according  to  his  rank  in  the  line,  to  begin  on 
the  3d  of  March,  1826,  and  to  continue  during  his  natural  life :  Fro- 
videdy  That  under  this  act  no  officer  shall  be  entitled  to  receive  a 
larger  sum  than  the  full  pay  of  a  captain  in  said  line." 

The  words  of  the  section  are  unamoiguous,  and  they  expressly  con- 
fine recipients  under  it  to  those  who  were  entitled  to  *' half-pay  by 
the  resolution  of  October  21,  1780,"  so  that  the  question  is  brought  to 
this,  whether  surgeons  of  regiments  were  entitled  to  half-pay  under 
the  resolve  of  October  21,  1780. 

On  the  part  of  the  petitioners  it  is  claimed,  that  in  the  resolution  of 
October  21, 1780,  giving  half-pay  for  life,  the  word  '*  officers"  includes 
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medical  officers,  and  therefore  surgeons.  On  the  part  of  the  United 
States  it  is  claimed  that  the  word  **  officers"  in  that  resolve  denotes 
only  officers  of  the  line  of  the  army. 

The  resolve  of  October  21,  1780,  had  for  its  general  object  the 
arrangement  of  the  line  of  the  army.  It  first  constitutes  regiments, 
by  declaring  of  what  they  shall  consist,  thus :  "  Besolved,  That  the 
several  regiments  of  infantry  requested  from  the  respective  States  by 
a  resolution  of  the  3d  instant,  be  augmented,  and  consist  of  one 
colonel,  one  major,  where  the  full  colonels  are  continued,  or  one  lieu- 
tenant colonel  commandant,  and  two  majors  where  lull  colonels  are 
not  continued ;  nine  captains,  twenty-two  subalterns,  one  surgeon, 
one  surgeon's  mate,  one  sergeant  major,  one  quartermaster  sergeant, 
forty-five  sergeants,  one  drum  major,  one  fife  major,  ten  drums,  ten 
fifes,  six  hundred  and  twelve  rank  and  file." 

It  then  arranges  the  officers  of  companies ;  then  provides  for  the 
augmentation  of  the  regiments  of  artillery  ;  then  for  four  legionary 
corps,  instead  of  four  regiments  of  cavalry ;  then  for  two  partisan 
corps ;  then  for  the  enlistment  of  the  whole  of  the  troops  for  the 
period  "  of  the  war,"  and  for  the  time  they  shall  join  their  respective 
corps  ;  then  for  officering  the  regiments  of  the  southern  department 
of  the  army  ;  and  then  in  immediate  sequence  of  such  arrangement 
of  the  line  of  the  army,  it  provides  as  follows  : 

^'  That  the  officers  who  shall  continue  in  the  service  to  the  end  of 
the  war,  shall  also  be  entitled  to  half-pay  during  life,  from  the  time 
of  their  reduction." 

The  argument  for  the  petitioners  is,  that  the  word  ^'officers"  in 
the  clause  last  cited,  and  giving  half-pay,  includes  surgeons,  because 
surgeons  are  specified  in  the  first  clause  of  the  resolution.  But  it  is 
to  be  recollected  that  that  specification  is  made  only  in  the  enumera- 
tion of  the  constituent  parts  of  a  regiment,  and  was  as  necessary  for 
that  purpose  as  the  specificatioD  of  fifes  and  drums. 

And  that  the  word  ^'officers"  in  the  clause  giving  half-pay  was 
not  used  in  reference  to  the  enumeration  in  the  first  clause,  declaring 
the  cjnstituent  parts  of  a  regiment,  is  shown  by  the  fact^  that  although 
general  officers  are  not  mentioned  in  that  first  enumerating  clause, 
they  were  yet  included  in  the  clause  giving  half-pay. 

For,  on  the  28th  November,   1780,  (3  J.  C,  551,)  Congress  thus 
resolved:  ** Some  doubts  having  arisen  in  the  minds  ot  the  general 
officers  whether  the  resolution  of  the  21st  October  last,  granting  half- 
pay  for  life  to  the  officers  who  shall  remain  in  service  to  the  end  of 
the  war  was  meant  to  extend  to  them, 

"  Beaolved,  That  the  said  half-pay  for  life  be  extended  to  all  major 
generals  and  brigadier  generals  who  shall  continue  in  service  to  the 
end  of  the  war ;  that  the  resolution  of  the  21st  October  was  so  meant 
and  intended." 

This  shows  that  it  was  not  intended  that  the  enumeration  in  the 
first  clause  of  the  resolution  should  construe  the  word  ^^  officers*'  in 
the  clause  giving  half-pay,  and  thus  excludes  the  petitioners'  argu- 
ment. And  I  think,  as  it  was  contended  at  the  bar,  that  the  resolu- 
tion of  October  21  is  to  be  construed  in  connexion  with  other  resolves 
with  which  it  forms  one  legislative  transaction,  in  fact,  and  in  the 
history  of  the  times. 


56  DOCTOR  JAMES    THICHEB. 

This  resolve  of  October  21,  1780,  was  one  of  a  series  of  resolves 
passed  by  Congress  in  that  year  for  the  reduction  and  organization  of 
the  army  ;  and  in  making  that  reorganization,  Congress  arranged  the 
several  departments  of  the  army  separately,  and  each  department  in 
a  distinct  resolve.  Thus,  by  the  resolve  of  the  15th  July,  1780,  it 
arranged  the  quartermaster's  department ;  by  the  resolve  of  the  30th 
September,  the  medical  and  hospital  department ;  by  the  resoWe  of 
the  3d  October,  the  regiments  or  line  of  the  army ;  and  by  the  resohe 
of  the  30th  November,  the  commissary  department.  It  would  seem 
that  in  such  a  separate  arrangement  of  the  departments,  each  in  a 
distinct  resolve,  the  word  officers  in  either  of  the  resolves  would  refer 
to  and  denote  ^^  officera"  in  that  particular  department  to  which  th 
resolve  related  :  that  is,  that  in  the  resolve  arranging  the  medical  an 
hospital  department  the  word  ^^oflScers"  would  mean  medical  and 
hospital  officers,  and  in  the  resolve  arranging  the  line  of  the  army 
the  word  "  officers"  would  mean  officers  in  the  line  of  the  army. 

Then,  in  this  series  of  resolutions,  the  only  provision  for  half  pay  is 
that  of  half-pay  for  seven  years,  and  that  is  given  only  in  the  reeok^ 
tion  of  October  3,  arranging  the  line  of  the  army,  and  it  is  omittea 
in  the  other  resolutions  of  the  series  arranging  the  other  department^ 
of  the  army.  The  inference  would  be,  that  half-pay  was  proyided 
only  for  officers  in  that  department  arranged  by  the  resolution  of 
October  3,  and  was  not  provided  for  officers  of  those  departmenti 
arranged  by  the  other  resolves  ;  and  this  would  be  the  inference,  he- 
cause  the  letter  of  the  resolutions,  taken  altogether,  would  so  read. 

But  the  resolutions  of  October  3  and  21  were  both  for  arranging 
the  line  of  the  army,  and  the  latter  was  only,  as  its  history  shows,  an| 
amendment  of  the  former,  substituting  a  provision  of  half- pay  for  liS 
for  the  provision  of  half-pay  for  seven  years  ;  and  in  such  case  th 
inference  is  that  the  substituted  provision  is  to  belong  to  the  same 
class  of  officers  as  the  original  provision,  and  that  therefore  the  pur- 
pose of  the  amendment  was  to  enlarge  the  half-pay  of  that  class  ot 
officers,  and  not  to  extend  half-pay  to  other  classes  of  officers,  for  whom 
no  half-pay  was  provided  in  arranging  the  departments  to  which  they 
belonged. 

The  history  of  the  resolution  of  October  21,  1780,  showing  that  if 
waH  in  amendment  of  the  resolution  of  October  3,  is  contained  in  the 
journals  of  Congress,  by  which  it  appears  that  the  resolution  of  Oct<> 
ber  3  (and  as  far  as  appears  no  other  of  the  series)  was  sent  to  General 
Washington  by  Congress  requesting  ^^his  opinion  thereon."  General 
Washington,  in  his  reply,  (dated  October  11,)  earnestly  urged  halt- 
pay  for  life,  and  then  said :  * '  If  the  objection  drawn  from  the  principle 
of  this  measure  being  incompatible  with  the  genius  of  our  government, 
is  thought  insurmountable,  I  would  propose  a  substitute,  less  eligiW^ 
in  my  opinion,  but  which  may  answer  the  purpose.  It  is  to  make  M^ 
present  half -pay  for  seven  years  whole  pay  for  the  same  period."  The 
journals  of  Congress  show  that  on  the  21st  October,  1780,  Congrei^' 
resumed  the  consideration  of  the  report  of  the  committee  on  General 
Washington's  letter  of  the  11th,  and  carried  out  his  recommendation 
of  full  pay  for  life  by  the  resolution  we  are  construing.  It  would 
seem  clear  that ''  the  present  half-pay  for  life  for  seven  years/'  referred 
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to  by  General  Washington,  was  the  half-pay  specified  in  the  resolve 
of  October  3,  arranging  the  line  of  the  army,  on  which,  and  on  which 
only,  his  opinion  had  been  asked,  and  which  he  was  then  returning, 
with  his  comment  on  it,  to  Congress  ;  and  that  it  was  instead  of  that 
half-pay  for  seven  years,  that  Congress  adopted  the  half-pay  for  life. 

If  the  resolves  of  October  3  and  21  referred  only  to  officers  of  the 
line,  and  provided  half-pay  only  for  them,  then  as  the  officers  of  the 
quartermaster's  department  and  the  commissary  department  were 
taken  from  the  line  and  were  thus  within  those  resolutions,  there  was 
a  wide  difference  in  the  matter  of  half-pay  between  the  officers  of  the 
hospital  and  medical  department  and  all  other  officers.  While  tho 
half-pay  was  only  for  seven  years  after  the.  war,  there  was  some  reason 
for  this  difference,  because  officers  of  the  line  were  withdrawn  by  their 
military  life  from  their  civil  avocations,  and  from  practice  and  position 
in  them,  and  to  return  to  them  and  regain  position  in  them  at  the  end 
of  the  war  would  require  some  time,  in  which  they  would  need  means 
of  support,  and  this,  and  no  more,  the  half-pay  for  seven  years  would 
supply.  But  medical  officers  were  not  withdrawn  from  the  practice 
of  their  civil  professions  by  their  duties  in  the  army,  but  by  these  their 
experience  and  practice  in  their  profession  would  be  generally  largely 
extended,  and  they  would  return  to  civil  life  better  instructed  and 
skilled  than  when  they  left  it.  And  this  may  have  been  the  reason  for 
not  extending  the  half-pay  for  seven  years  to  them  originally.  But 
this  reason  would  not  account  for  the  discrimination  between  medical 
officers  and  all  others,  when  the  resolve  of  October  21,  1780,  changed 
the  half-pay  for  seven  years  into  half-pay  for  life,  for  such  half-pay 
was  not  a  temporary  supply,  but  a  permanent  benefit,  earned  by  service 
during  the  war,  and  the  title  to  this  belonged  to  medical  officers  as 
well  as  officers  of  the  line.  Thus,  by  the  resolution  of  October  21, 
1780,  the  difference  between  the  medical  officers  and  others  as  to  half- 
pay  became  extended  in  degree  and  no  longer  justifiable  by  its  former 
reason,  and  they  complained  of  this  difference,  and  Congress  imme- 
diately passed  the  resolution  of  January  17,  1781,  which,  in  its  pre- 
amble, seems  to  me  to  declare  that  medical  officers  were  not  within  the 
resolution  of  October  21,  1780,  because  it  admits  that  the  difference 
referred  to  exists  ;  that  it  was  not  justifiable,  and  then  proceeds  to  enact 
a  remedy  therefor. 

It  is  observable  that  previous  to  the  resolution  of  January  17, 1781, 
the  only  express  provision  for  surgeons  was  by  the  resolution  of  Sep- 
tember 30,  1780,  for  arranging  the  hospital  department,  already  re- 
ferred to,  and  that  resolution  gave  them  bounty  lands  and  no  more. 

The  resolution  of  January  17,  1781,  in  its  preamble  and  enacting 
clause,  is  as  follows :  *'  Whereas  by  the  plan  for  conducting  the  hos- 
pital department,  passed  in  Congress  the  30th  day  of  September  last, 
no  proper  establishment  is  provided  for  the  officers  of  the  medical  staff 
after  their  dismission  from  public  service,  which,  considering  the 
custom  of  other  nations  and  the  late  provision  for  the  officers  of  tho 
army  after  the  conclusion  of  the  war,  they  appear  to  have  a  just  claim 
to  :  for  remedy  whereof,  and  also  for  amending  several  parts  of  the 
above  mentioned  plan," 

^^Beadved,  That  all  officers  in  the  hospital  department  and  medical 
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staff  hereafter  mentioned,  who  shall  continne  in  service  to  the  end  of 
the  war,  or  be  reduced  before  that  time  as  supernumeraries,  shall  be 
entitled  to  and  shall  receive  during  his  life,  in  lieu  of  half-pay,  the 
following  allowance,  viz." 

The  resolution  then  proceeds  to  make  the  allowances  to  the  several 
officers  it  mentions,  and  among  them  specifies  surgeons  of  regiments, 
and  gives  to  them  an  allowance  '^  equal  to  the  half-pay  of  a  captain." 
This  was  not  equal  to  half  their  own  pay,  and  therefore  to  them  was 
not  half-pay,  but  "m  lieu  of  half-payy"  as  the  resolution  des- 
cribes it. 

Now,  the  purpose  of  this  resolve,  as  declared  by  the  preamble,  is 
to  give  officers  of  the  medical  staff  **  a  proper  establishment "  ''after 
their  dismissal  from  the  public  service,"  which  it  says  "  they  appear 
to  have  a  just  daim  to."  Could  such  language  have  been  used,  if  such 
establishment  had  been  already  secured  to  them  by  the  resolve  of 
October  21,  1780,  and  in  the  fullest  measure  given  to  any  ? 

Then  the  preamble  contrasts  the  condition  of  medical  officers  with 
that  of  the  officers  of  the  army  expressly  in  the  point  ^^  of  the  late 
provision"  made  for  the  latter.  Could  this  have  been  done  if  medical 
officers  and  officers  of  the  army  were  equally  included  in  that  '^  late 
provision?  " 

The  whole  tenor  of  the  preamble  shows  the  purpose  of  improving 
the  condition  of  the  medical  officers.  For  after  referring  to  that  con- 
dilion,  it  says,  ^^for  remedy  whereof."  But  the  resolve  of  January 
17,  1781,  made  the  condition  of  surgeons  worse  than  it  was  before,  if 
they  were  included  in  the  resolve  of  October  21, 1780  ;  for  under  this 
latter  resolve  they  would  have  been  entitled  to  half  their  own  pay, 
while  the  resolve  of  January  17,  1781,  gave  them  much  less,  viz: 
only  half  a  captain's  pay. 

The  purpose  of  a  preamble  to  a  statute  is  to  guide  the  construction 
of  its  enacting  clause.  The  construction  contended  for  by  the  peti- 
tioner makes  the  enacting  clause  reverse  the  general  purpose  declared 
by  the  preamble,  and  presents  Congress  as  proclaiming  a  benefit  to 
meritorious  officers  while  it  intends  and  inflicts  an  injury  upon  them. 
This  seems  to  me  the  inevitable  result  of  holding  that  the  resolve  of 
January  17,  1781,  was  a  mere  amendment  of  the  resolve  of  October 
21,  1780,  and  that  this  latter  resolve  included  medical  officers. 
Whereas  the  preamble  and  enacting  clause  of  the  resolve  January  17, 
1781,  and  the  professions  and  acts  of  Congress  are  brought  into 
harmony,  not  only  with  each  other,  but  with  the  history  of  the  times 
and  of  the  transaction,  if  that  resolve  was  enacted  for  the  reason, 
that  medical  officers  were  not  included  in  the  resolve  of  October 
21,  1780. 

The  history  of  the  resolve  of  January  17,  1781,  is  shown  in  the 
Journals  of  Congress,  (3  vol.,  p.  569,)  which  state  thus,  (January 
17,  1781 : )  '*  Congress  took  into  consideration  the  report  of  the 
committee  on  the  letter  of  the  5th  of  November  from  General  Wash- 
ington," &c.,  &c.  That  letter  was  sent  to  Congress  by  General  Wash- 
ington with  a  memorial  addressed  to  him  by  the  officers  of  the  hospital 
department,  in  which  they  complain  that  ^'  the  regimental  officers  are 
established  on  halt-pay  for  life,  while  we  are  left  without  that  provi- 
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fiion  ;  "  and  they  claim  such  provision.  General  Washington,  in  his 
letter  of  November  5th,  transmitting  this  memorial  to  Congress,  asks 
to  know  **  how  far  the  resolves  of  the  3d  and  2l8t  ultimo  are  to  be 
construed  in  favor  of  the  regimental  surgeons  who  are  to  be  reduced, 
the  ascertaining  of  which  previous  to  the  arrangement  is  become 
interesting  to  them,  and  the  subject  of  a  variety  of  applications  to  me." 
The  letter  of  General  Washington  then  proceeds  to  urge  the  claims 
of  the  memorialists,  but  advises  that  they  should  not  be  considered  as 
entitled  to  half  their  own  pay,  buc  to  an  allowance  of  some  less  sum  ; 
and  it  adduces  the  example  of  the  British  service,  and  says  '^  that  in 
that  the  surgeons  of  the  hospital  and  regimental  surgeons  are  upon 
reduction,  entitled  to  half-pay  ;  "  and  he  adds,  "  what  the  pay  of  the 
hospital  surgeons  in  the  British  service  is,  I  am  not  quite  certain,  but 
I  believe  it  is  equal  to  that  of  the  captains." 

Thus  General  Washington  declares  his  own  doubts  whether  regi- 
mental surgeons  were  included  in  the  resolve  of  October  21,  1780, 
and  asks  the  instruction  of  Congress  on  that  point,  and  Congress 
making  the  declarations  in  the  preamble  of  the  resolve  of  January 
17,  1781,  already  commented  on,  frames  that  resolve  in  conformity  to 
General  Washington's  suggestions  and  gives  surgeons  the  half-pay  of 
captains  only. 

The  preamble  of  the  resolve  of  January  17,  1781,  is  the  answer 
of  Congress  to  the  inquiry  of  Gen.  Washington,  whether  regimental 
surgeons  were  included  in  the  resolve  of  October  21,  1780,  and  it  is  a 
legislative  construction  of  that  resolve,  made  by  its  framers,  within 
three  months  of  its  passage ;  and  I  think  its  declarations  are  in  sub- 
stance, that  no  provision  m  the  nature  of  half-pay  after  the  war,  had 
yet  been  made  for  medical  officers,  that  they  had  a  just  claim  to  such 

{>ro vision^  as  was  shown  by  the  usages  of  other  services,  and  by  tlie 
ate  provision  by  the  resolve  of  October  21,  1780,  for  officers  of  the 
line  of  the  army ;  and  that  to  fulfil  this  just  claim  of  the  medical 
officers,  and  to  remove  the  unjustifiable  difference  between  them  and 
other  officers,  (in  remedy  whereof)  the  resolve  of  17  January,  1781, 
was  passed.  If  this  is  so,  surgeons  were  not  within  the  resolve  of 
October  21,  1780  ;  and,  therefore,  were  not  within  the  act  of  May 
15,  1828. 

It  is  to  be  recollected  that  the  question  on  the  statute  of  15th  May, 
1828,  is  not  whether  Congress  intended  to  give  or  withhold  from  sur- 
geons the  full  pay  given  to  officers  of  the  line  ;  but  whether  Congress 
intended  to  give  such  full  pay  to  surgeons  by  that  particular  act. 
The  words  of  the  statute  refer  exclusively  to  the  resolution  of  October 
21 ,  1780,  and  can  be  extended  to  no  other  by  construction. 

The  petition  alleges  that  Dr.  Thacher  received  |450  per  year  under 
the  act  of  May  16,  1828,  and  thus  exhibits  the  opinion  of  the  depart* 
ment  that  he  was  within  the  provisions  of  the  act.  For  that  opinion 
I  have  great  respect,  but  I  am  not  authorized  to  defer  to  it  in  the 
construction  of  a  statute. 

I  am  of  opinion  that  evidence  should  not  be  ordered  to  be  taken  in 
this  case. 
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in  the  cx)urt  of  claims. 
James  Thacher's  Heirs  vs.  The  United  States. 

ScARBUROH,  J.,  dissented. 

James  Thacher  was  appointed  a  surgeon's  mate  in  the  army  of  the 
revolution  as  early  as  July,  A.  D.  1775,  and  was  stationed  at  the 
hospital  in  Cambridge. 

In  March,  A.  D.  1776,  he  was  appointed  surgeon's  mate  to  the 
regiment  commanded  by  Colonel  Asa  Whitcomb. 

In  November,  A.  D.  1778,  he  was  appointed  surgeon  of  the  first 
Virginia  State  regiment,  commanded  by  Colonel  George  Gibson. 

In  1779  he  accepted  the  oflSce  of  surgeon  to  the  Massachusetts  regi- 
ment, commanded  by  Colonel  Henry  Jackson,  and  retired  from  service 
on  the.lst  day  of  January,  A.  D.  1783. 

He  was  in  service  seven  years  and  six  months,  four  years  of  which 
he  was  surgeon. 

Under  the  act  of  Congress,  approved  May  15,  A.  D.  1828,  (4  Stat, 
at  L.,  p.  269,  ch.  43,)  the  name  of  James  Thacher  was  inscribed  on 
the  pension  rolls  of  the  United  States  at  the  rate  of  |'180  j9er  annum. 

Under  the  act  of  Congress,  approved  June  7,  A.  D.  1832,  (4  Stat, 
at  L.,  p.  529,  ch.  126,)  James  Thacher  relinquished  all  future  bene- 
fits under  the  act  of  1828,  and  availed  himself  of  the  privileges  of 
the  act  of  1832,  according  to  its  provisions  ;  and  his  name  was  again 
placed  on  the  pension  roll  of  the  United  States,  at  the  rate  of  $600 
per  annuMy  from  the  4th  of  March,  A.  D.  1831,  and  so  continued  till 
his  death,  in  the  year  1843. 

The  petitioners  claim  that,  under  the  act  of  May  15,  A.  D.  1828, 
James  Thacher  was  entitled  to  $600  per  annum,  that  being  the  pay 
of  a  captain  in  the  line,  in  the  artillery,  or  cavalry,  and  less  than  the 
pay  of  a  surgeon  ;  and,  being  so  entitled,  he  often  demanded  pay 
thereof,  but  it  was  refused  by  the  executive  department  of  the  govern- 
ment charged  with  the  pay  of  pensions.  Payment  of  it  has  also  been 
refused  since  his  death. 

The  petitioners  claim  six  hundred  dollars  for  the  balance  of  pension 
due  their  ancestor  at  the  time  of  his  death. 

The  first  question  which  we  are  called  upon  to  consider  in  this  case 
is,  were  surgeons  included  by  the  act  of  1828  ?  In  considering  this 
question,  we  must  necessarily  inquire  whether  surgeons  were  embraced 
by  the  resolution  of  October  21,  A.  D.  1780  ;  and  in  doing  this,  it  is 
supposed  to  be  necessary  to  determine,  (1)  whether  surgeons  were 
officers  commissioned  by  Congress  ;  and  (2)  whether  they  yrere  military 
officers. 

As  the  main  question  now  to  be  settled  is,  whether  the  taking  of 
testimony  shall  be  ordered  in  this  case,  I  shall  for  the  present  assume 
that  surgeons  were  oflScers  commissioned  by  Congress,  and  that  there 
is  a  sufficient  averment  to  that  effect  in  the  petition.  The  averment 
ought,  perhaps,  if  material,  to  be  expressly  made  in  the  petition;  but 
that  question  does  not  now  arise,  and  under  our  practice  an  amend- 
ment for  that  purpose  would  be  allowed  if  desired.     I  proceed  there- 
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fore  at  once  to  the  consideration  of  the  second  point,  whether  regi- 
mental surgeons  in  the  army  of  the  revolution  were  military  officers. 

The  word  *'  military  "  in  the  resolution  of  May  15,  A.  D.  1*778,  is 
used  in  contradistinction  to  ''civil"  and  ''naval,"  and  the  phrase 
**  military  officers"  is  equivalent  to  "officers  of  the  army."  Tliat 
resolution  therefore  is  to  be  understood  in  the  same  sense  as  if  it  read 
*'  all  officers  of  the  army  commissioned  by  Congres8J"'instead  of  "  all 
military  officers  commissioned  by  Congress."  It  is  clear,  from  the 
whole  correspondence  of  General  Washington  upon  this  subject,  that 
the  plan  contemplated  by  him  embraced  at  least  all  the  commissioned 
officers  of  the  army.  I  do  not  now  say  that  it  did  or  did  not  go  fur- 
ther, for  that  is  a  point  not  involved  in  this  case,  and  I  have  not  con- 
sidered it.  It  is  equally  clear,  from  the  subsequent  action  of  Congress, 
that  the  phrase  "  military  officers  "  in  that  resolution  was  understood 
by  them  to  be  equivalent  to  the  phrase  "officers  of  the  army." 
Moreover,  the  word  "  military  "  is  not  a  technical  term,  and  ordinarily 
embraces  whatever  pertains  to  the  army  and  militia. 

It  cannot  be  justly  deduced  from  any  letter  of  General  Wash- 
ington, or  from  his  whole  correspondence  taken  together,  that  he 
designed  to  exclude  any  class  of  officers  in  the  army  from  the  pro- 
vision of  half-pay,  which  he  so  frequently  and  so  urgently  pressed 
upon  Congress.  It  is  certain  that  he  nowhere  expressly  so  declares. 
On  the  contrary,  that  his  plan  embraced  at  least  all  the  commissioned 
officers  of  the  army,  is  obvious  from  several  considerations,  (a)  The 
language  used  by  him  naturally  had  this  meaning.  (6)  No  good  rea- 
son has  been  or  can  be  assigned  why  any  should  be  excluded,  (c)  The 
reasons  urged  by  General  Washington  in  favor  of  his  plan  were 
applicable  alike  to  all  classes  of  officers,  (d)  The  exclusion  of  any 
class  would  have  defeated,  as  to  that  class  at  least,  the  great  object  of 
the  plan,  by  causing  the  immediate  resignation  of  the  officers  belonging 
to  it,  and  their  consequent  loss  to  the  army,  (e)  The  very  memorial 
from  the  officers  of  the  hospital  department,  a  copy  of  which  is  on  file 
in  this  case,  shows  very  clearly  the  state  of  feeling  amongst  the  officers 
on  this  point.  (/)  General  Washington  had  watched  this  feeling  with 
too  much  care  to  have  been  deceived  or  in  any  way  mistaken  in  regard 
to  it.  (g)  He  was  fully  aware  of  the  danger  of  offending  it,  and  with 
untiring  energy  guarded  against  every  measure  which  could  be  justly 
charged  with  having  such  a  tendency. 

That  Congress,  in  the  resolution  of  May  15,  A.  D.  1778,  used  the 
phrase  "  military  officers  "  as  equivalent  to  the  phrase  "  officers  of 
the  army,"  is  demonstrated  by  the  language  of  the  resolution  of  Au- 
gust 24,  A.  D.  1780,  extending  the  resolution  of  May  15,  A.  D.  1778, 
to  the  widows  and  orphans  of  those  officers.  That  lan$(uage  is^  "  that 
the  resolution  of  the  15th  day  of  May,  1778,  granting  halt-pay  for 
seven  years  to  the  officers  of  the  armyy"  &c.  It  conclusively  shows 
that  Congress  used  "  officers  of  the  army  "  and  "  military  officers," 
as  convertible  phrases. 

The  common  law  writers  speak  of  the  military  state  of  England. 
Sir  Wm.  Blackstone  says :  "  The  military  state  includes  the  whole  of 
the  soldiery,  or  such  persons  as  are  peculiarly  appointed  amongst  the 
rest  of  the  people,  for  the  safeguard  and  defence  of  the  realm." — (L 
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Blk.  Com.,  408)  James,  in  his  Military  Dictionary,  thus  defines 
*'  military  :"  **  Something  belonging  to  the  soldiery  or  militia,  &c." 
The  ordinary  lexicographers  define  the  adjective  "military,"  as  fol- 
lows :  "1.  Pertaining  to  soldiers  ;  2.  Engaged  in  the  service  of  sol- 
diersjor  arms,  as,  a  military  man/'  &c.;  and  the  noun  ''  military :" 
"  The  whole  body  of  soldiers  ;  soldiery  ;  militia ;  an  army." 

If  regimental  surgeons,  then,  were  officers  commissioned  by  Coa- 
gress,  they  were  officers  of  their  respective  regiments,  and  if  rej^i- 
mental  officers,  they  were  officers  of  the  army  or  military  officers. 

It  is  certain  that  Congress  so  considered  them.  On  the  18th  day  of 
August,  A.  D.  1779,  Congress  proceeded  to  the  consideration  of  the 
report  for  a  further  allowance  to  the  officers  of  the  army^  when  a  motion 
to  take  up  **  the  clause  in  the  report  for  extending  the  half-pay  to  con- 
tinue during  life  "  was  negatived.  Immediately  afterwards,  the  fol- 
lowing resolution  was  adopted :  "  That  until  the  further  order  of 
Congress,  the  said  officers  be  entitled  to  receive  monthly  for  their  sub- 
sistence money,  the  sums  following,  to  wit :  each  colonel  and  brigade 
chaplain,  |500  ;  each  lieutenant  colonel,  $400  ;  every  major  and  regi- 
mental surgeon,  $300  ;  every  captain,  $200  ;  every  lieutenant,  ensign, 
and  surgeon's  mate,  $100."  This  resolution  contemplates  a  surgeon 
not  only  as  an  officer  of  the  army — one  of  said  officers — but  moreover 
as  one  of  the  officers  for  whom  provision  had  been  made  by  the  reso- 
lution of  May  15,  A.  D.  1778  ;  for  the  matter  in  relation  to  the  said 
officers  just  disposed  of  and  thereby  referred  to,  was  a  proposition  to 
extend  the  half-pay  provided  by  that  resolution  '*  to  continue  during 
life."  Even  in  the  resolution  of  October  21,  A.  D.  1780,  which  was 
framed  in  accordance  with  the  recommendation  of  General  Washing- 
ton, a  surgeon  is  expressly  named  as  one  of  the  regimental  officers. 

It  seems  to  me,  therefore,  to  be  clear  that  regimental  surgeons  in 
the  army  of  the  revolution  were  military  officers,  and  being  as  I  have 
for  the  present  assumed,  commissioned  by  Congress,  they  were  within 
the  resolution  of  May  15,  A.  D.  1778. 

The  resolutions  of  October  3  and  October  21,  A.  D.  1780,  were 
probably,  in  their  scope,  neither  larger  nor  more  restricted  than  the 
resolution  of  May  15,  A.  D.  1778.  The  resolution  of  October  3  never 
went  into  operation.  It  was  submitted  to  the  commander-in-chief,  and 
afterwards  amended,  in  pursuance  of  his  suggestions,  by  the  resolu- 
tion of  October  21.  The  last  resolution  provided  halt-pay  for  life  for 
all  officers  who  should  be  reduced  by  the  reorganization  of  the  army 
thereby  required,  and  then  further  provided,  as  follows :  "  That  the 
officers  who  shall  continue  in  the  service  to  the  end  of  the  war  shall 
also  be  entitled  to  half-pay  during  life,  to  commence  from  the  time  of 
their  reduction." 

The  natural  construction  of  the  resolution  of  October  21,  taking  it 
in  connection  with  the  letter  of  General  Washington,  of  October  11, 
A.  D.  1780,  which  may  justly  be  regarded  as  its  basis,  would  em- 
brace, at  least,  all  the  commissioned  officers  of  the  army.  General 
Washington  said :  ^'  It  is  not  the  intention  of  these  remarks  to  dis- 
courage a  reform,  but  to  show  the  necessity  of  guarding  against  the 
ill  efiects  by  an  ample  provision,  both  for  the  officers  who  stay  and  for 
those  who  are  reduced."     This  was  but  a  reiteration  of  what  he  had 
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often  nrgently  pressed  upon  Congress,  and  plainly  embraced  all  the 
officers  of  the  army ;  and  the  resolution  itself,  upon  its  very  face^ 
shows  that  it  was  designed  but  to  embody  and  carry  out  the  recom- 
mendation of  General  Washington.  It  was,  I  think,  so  understood 
by  Congress,  and  is  so  spoken  of  by  all  the  historians  who  have 
noticed  it.  Baron  Steuben,  who  was  then  in  Philadelphia,  wrote  as 
follows :  ^^  It  is  with  the  greatest  satisfaction  I  acquaint  you  that  the 
plan  of  arrangement  for  the  army  which  your  excellency  sent  to  Con- 
gress has  been  agreed  to  without  any  alteration.  The  granting  half- 
pay  for  life  to  the  reduced  officers  has  met  with  some  opposition,  yet 
the  proposition  has  not  only  passed,  but  it  was  resolved  immediately 
after  to  extend  these  advantages  to  aU  the  officers  in  the  service." — (6 
Wash.  Life  and  Writings,  by  J.  Sparks,  255.) 

But  as  only  regimental  officers  were  specially  named  in  the  resolu- 
tion of  October  21,  A.  I).  1780,  doubts  arose  in  the  minds  of  the 
general  officers  whether  it  extended  to  them.  This  occasioned  the 
explanatory  resolution  of  November  28,  A.  D.  1780. 

From  the  same  cause  the  officers  of  the  hospital  department  sup- 
posed that  they  were  not  provided  for  by  the  resolution  of  October  21, 
and,  therefore,  they  presented  to  the  commander-in-chief  the  memorial 
which  has  already  been  noticed.  There  is  nothing  in  the  letter  of 
General  Washington  to  Congress,  based  upon  this  memorial,  from 
which  any  opinion  of  his  as  to  the  construction  of  the  previous  resolu- 
tions can  even  be  inferred.  But  it  is  indisputable  that  the  resolution 
of  January  17,  A.  D.  1781,  was  passed  upon  his  suggestion  and  in 
conformity  to  his  recommendations.  That  resolution,  upon  its  face, 
is  but  an  amendment  of  previous  resolutions.  It  nowhere  declares 
that  no  provision  had  been  made  for  the  officers  therein  named.  It 
could  not  have  done  so,  for  such  a  provision  had  been  made,  but  it 
differed  in  its  details  from  the  suggestions  of  the  commander-in-chief. 
The  resolution  merely  sets  forth  that,  "by  the  plan  for  condticting  the 
hospitdl  department^  passed  in  Congress  the  30th  day  of  September 
last,  no  proper  establishment  is  provided  for  the  medical  staff,"  &c. 
It  then  goes  on  merely  to  modify  the  previous  resolution,  by  declaring 
that,  in  lieu  of  half-pay^  the  officers  therein  named  should  be  entitled 
to  the.  provision  thereby  made  for  them.  It  was,  in  fact,  but  an 
amendment  of  the  resolutions  of  October  21  and  of  September  30,  A. 
D.  1780,  and  in  legal  contemplation  a  part  of  them.  They  together 
constitute  one  system^  and  must  be  construed  as  if  they  had  been 
passed  at  the  same  time. 

My  opinion^  therefore,  is,  that  regimental  surgeons  in  the  army  of 
the  revolution  were  embraced  by  the  resolution  of  October  21,  A.  D. 
1780. 

But  it  is  suggested  that  surgeons  were  not  officers  of  the  army  of 
the  revolution  in  the  continental  line,  James,  in  his  Military  Diction- 
ary, says  that  the  true  import  of  line^  in  military  matters,  means  that 
solid  part  of  an  army  which  is  called  the  main  body,  and  has  a  regular 
formation  from  right  to  left.  But  he  also  says,  that  this  teim  is  fre- 
quently used  to  distinguish  the  regular  army  of  Great  Britain  from 
other  establishments  of  a  less  military  nature.  It  was  doubtless  used 
in  both  these  senses  in  the  proceedings  of  the  old  Congress.    It  was 
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sometimes  used  to  designate  the  continental  army  in  contradistinc- 
tion to  the  militia,  or  from  the  merely  State  lines.  It  was  again  used 
to  designate  the  main  body  of  the  army,  which  had  a  regular  formation 
from  right  to  left,  in  contradistinction  to  the  staff,  &c.  A  single 
illustration  may  be  sufficient  on  this  point.  On  the  20th  day  of 
.November,  A.  D.  17T9,  Congress  adopted  a  resolution  **  that  the 
director  general,  *  *  ♦  regimental  surgeons^  and  mates,  *  *  * 
shall  each  be  entitled  annually  to  draw  clothing  from  the  stores  of  the 
clothier-general  in  the  same  manner  and  under  the  same  regulations 
as  are  established  for  officers  of  the  line  by  a  resolution  of  Congress 
of  the  26th  day  of  November,  1777."  On  the  same  day,  the  very  next 
succeeding  resolution  provided  '^that  until  the  further  order  of  C!on- 
gress  the  following  officers  of  the  military  hospital  shall  be  entitled 
to  subsistence  in  like  manner  as  is  granted  to  officers  of  the  line  by  a 
resolution  of  the  18th  day  of  August  last,"  &c.  The  ^*  resolution  of 
the  18th  day  of  August  last,"  which  has  already  been  quoted,  ex- 
pressly provides  for  regimental  surgeons. 

I  have  cited  these  instances,  not  as  illustrations  of  the  correct  use  of 
the  word  '*  line"  in  its  different  senses,  but  merely  to  show  that  it  was 
used  in  different  senses  by  the  old  Congress.  In  one  of  those  senses, 
a  regimental  surgeon  was  an  officer  of  the  continental  line^  and  in 
the  other,  he  was  not  an  officer  of  the  line.  When  the  phrase  "  con- 
tinental line"  was  used  (as  it  generally  if  not  universally  was)  to 
designate  the  continental  army,  then  a  regimental  surgeon  was  em- 
braced by  it,  because  he  was  an  officer  of  the  continental  army.  But 
when  the  word  line  was  used  in  contradistinction  to  staff,  then  the 
regimental  surgeon  was  not  included,  because  he  was  a  staff,  and  not 
a  Zine  officer  in  that  sense.  The  words  *^  continental  line,"  in  the 
act  of  May  15,  A.  D.  1828,  were  used  in  the  former  sense. 

But  it  is  also  suggested  that  the  act  of  1828  applies  only  to  officers 
who  had  rank  in  the  continental  line,  and  that  regimental  surgeons 
are  not  within  it,  because  they  had  no  rank  in  the  line.  In  the  sense 
here  referred  to,  no  officer  in  the  continental  army  was  entitled  to 
pay  ^'according  to  his  rank  in  the  line."  The  pay  was  regulated 
according  to  offices,  and  not  according  to  rank — i.  e.  each  officer  was 
paid  according  to  the  office  he  held  in  the  army.  It  is  true  that  rank 
depended  on  qfficey  but  then  an  older  officer  of  any  particular  grade 
takes  rank  of  his  junior  officer  of  the  same  grade,  whilst  both  receive 
the  same  pay.  Begimental  surgeons,  being  officers  of  the  army,  neces- 
sarily held  office,  though  in  strictness  they  may  not  have  had  rank  in 
the  line;  and  they  received  pay  according  to  their  office — i.  e.  the 
pay  annexed  by  law  to  their  office.  No  more  was  true  of  any  other 
officer  in  the  army.  Each  one  was  entitled  to  the  pay  annexed  by  law 
to  his  office,  and  this  was  his  pay  in  the  line — i.  e.  his  pay  in  the 
army.  Regimental  surgeons,  therefore,  were  entitled  to  pay  accord- 
ing to  their  rank  in  the  line,  precisely  in  the  same  sense  in  which  any 
other  officers  in  the  army  were  entitled  to  pay  according  to  their  rank 
in  the  line. 

To  my  mind,  therefore,  it  is  clear,  that  if  regimental  surgeons  in 
the  army  of  the  revolution  were  commissioned  by  Congress,  they  were 
within  the  act  of  1828. 
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But  if  a  regimental  snrgeon  was  within  the  act  of  1828,  to  what 
was  he  entitled  under  that  act?  To  his  full  pay  in  the  continental 
army,  reduced  by  the  proviso  of  that  act.  The  full  pay  of  an  infantry 
captain  in  the  continental  army  was  $480  a  year ;  and  that  of  an  ar- 
tillery or  cavalry  captain  was  $600  a  year.  To  which  of  these  was  a 
snrgeon  entitled  under  the  act  of  1828  ?  Did  the  act  contemplate 
that  any  captain,  whether  of  the  infantry,  artillery,  or  cavalry  should 
receive  a  larger  annuity  than  an  officer  of  higher  rank,  whose  full  pay 
in  the  line  was  greater  than  his  ?  Was  it  the  intention  of  the  act  that 
a  colonel  of  infantry,  or  of  artillery,  should  receive  only  |480  a  year, 
and  a  captain  of  artillery  $600  a  year  ?  Nothing  but  express  words, 
plainly  susceptible  of  no  other  meaning,  can  justify  a  construction 
which  would  lead  to  such  a  result.  But  regimental  surgeons  are  pro- 
vided for  precisely  in  the  same  way  and  by  the  same  terms  as  every 
other  officer  whose  pay  exceeded  that  of  a  captain.  If,  therefore,  a 
colonel  of  infantry  was  under  the  act  of  1828  entitled  to  an  annuity 
of  |600  a  year,  a  regimental  surgeon  was  also  entitled  to  it.  And 
such,  it  seems  to  me,  was  the  clear  intention  of  the  act. 

The  case  of  Wetmore  vs.  The  United  States  (10  Peters'  B.,  647,)  is 
not  analogous  to  this  case.  If  the  question  now  were,  to  what  was  a 
regimental  surgeon  entitled  under  the  resolution  of  January  17,  A.  D. 
1781,  that  case  would  have  an  important  bearing  upon  it.  Then  it 
would  be  plain  that  the  words  of  the  resolution  would  be  satisfied  by 
giving  to  the  surgeon  the  half-pay  of  a  captain  of  infantry,  and  the 

Erinciples  of  the  case  of  Wetmore  vs.  The  United  States  would  seem  to 
e  entitled  to  a  controlling  influence.  But  in  the  question  now  before 
us,  whilst  it  might  be  said  that  the  words  of  the  proviso  would  be  sat« 
isfied  by  the  pay  of  a  captain  of  infantry,  still  such  a  constructiouj 
would  produce  results  in  plain  conflict  with  the  spirit  of  the  act. 
Moreover  in  the  case  of  Wetmore  vs.  The  United  States,  the  gran^ 
was  the  pay  of  a  major,  whilst  here  the  grant  is  the  full  pay  of  a  sur« 
geon,  reduced  by  a  proviso  so  as  not  to  exceed  the  pay  of  a  captain. 
Hence,  it  seems  to  me  that  the  case  of  the  United  States  vs.  Dick- 
son (15  Peters'  B.,  165^  is  directly  in  point.  In  that  case  the  Court 
say  :  '^  We  are  led  to  tne  general  rule  of  law  which  has  always  pre- 
vailed, and  become  consecrated  almost  as  a  maxim  in  the  interpreta^ 
tion  of  statutes,  that  where  the  enacting  clause  is  general  in  its  lan- 
guage and  objects,  and  a  proviso  is  afterwards  introduced,  that  proviso 
18  construed  strictly,  and  takes  no  case  out  of  the  enacting  clause  which 
does  not  fall  fairly  within  its  terms.  In  short,  a  proviso  carves  special 
exceptions  only  out  of  the  enacting  clause,  and  those  who  set  up  any 
such  exception  must  establish  it  as  being  within  the  words  as  well  a6> 
within  the  reason  thereof."  The  effect  of  the  application  of  this  prin- 
ciple in  that  case  was  to  allow  a  receiver  of  public  money  to  retain 
the  whole  yearly  maodmum  of  his  commissions  for  the  fraction  of  the 
year  in  which  he  resigned.  Hence,  I  think  the  proviso  in  the  act  of 
1828  should  be  construed  to  refer  to  the  pay  of  a  captain  of  artillery, 
for  no  other  pay  is  within  both  the  letter  and  the  reason  of  the  proviso. 
A  different  construction,  as  I  have  shown,  would  give  a  colonel  of  in- 
fantry a  smaller  annuity  than  a  captain  of  artillery,  andi  thus  violate 
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the  spirit  of  the  act ;  hut  this  construction  conforms  as  well  to  its  let- 
ter as  its  spirit. 
But  the  decision  giving  to  a  surgeon  only  |480  a  year  was  a  cotem- 

Joraneous  construction  of  the  act  of  1828.  By  that  same  decision, 
owever,  all  other  officers  whose  pay  exceeded  that  of  a  captain  of 
artillery  were  given  $600  a  year;  and  thus  the  decision  was  inconsistent 
with  itself.  It  was,  moreover,  as  to  the  surgeons,  founded  on  a  wrong 
reason,  that  under  the  resolution  of  January  17,  A.  D.  1781,  they  had 
always  heen  held  entitled  only  to  the  half-pay  of  a  captain  of  infantry ; 
for  the  act  of  1828  gave  surgeons,  not  double  what  they  were  entitled 
to  under  the  resolution  of  January  17,  A.  D.  1781,  but  their  full  pay 
in  the  army  reduced  by  the  proviso  so  as  not  to  exceed  that  of  a  cap- 
tain. The  inconsistency  of  this  decision  with  itself  and  the  error  on 
which  it  was  founded  were  subsequently  discovered,  and  a  different 
construction,  giving  surgeons  $600  a  year,  was  adopted  under  the  act 
of  1832.  So  that  the  first  decision  is  not  entitled  to  weight  as  a  cotem- 
poraneous  construction  of  the  act  of  1828. 

Dr.  Thacher  then,  being  in  his  lifetime  entitled  to  an  annuity  of 
six  hundred  dollars  a  year  under  the  act  of  May  15,  A.  D.  1828,  from 
March  3,  A.  D.  1826,  to  March  4,  A.  D.  1831,  a  period  of  five  years, 
and  having  received  payment  therefor  at  the  rate  of  only  |480  a  year, 
the  question  now  arises  whether  his  personal  representatives  are 
entitled  to  receive  the  balance  still  remaining  due,  to  wit,  |600. 

Dr.  Thacher  was  alive  when  the  act  of  1828  passed,  and  survived 
the  fourth  day  of  March,  A.  D.  1831.  He  proved  in  the  manner 
prescribed  by  the  Secretary  of  the  Treasury,  his  title  to  the  benefits  of 
•the  act,  but  in  cousequence  of  an  erroneous  decision  of  the  secretary, 
•received  only  four-fifths  of  what  he  was  entitled  to.  His  title  to  the 
remaining  fifth  which  he  did  not  receive,  was  as  clear  as  his  title  to 
tthe  four-fifths  which  he  did  receive. 

The  act  it  seems  to  me  gave,  to  each  officer  who  served  in  the  man- 
ner prescribed  by  it,  a  title  to  its  benefits.  It  authorized  him  to 
receive  the  pay  thereby  provided.  It  required  certain  money  to  be 
deducted  ''  from  what  said  officer  would  otherwise  be  entitled  to."  It 
directed  the  pay  to  be  paid  ^^  to  the  officer  or  soldier  entitled  thereto." 
It  required  the  officer  or  soldier  entitled  to  furnish  evidence  of  his  title. 
The  amount  which  accrued  from  the  3d  day  of  March,  A.  D.  1826, 
to  the  .3d  day  of  March,  A.  D.  1828,  was  made  payable  ^^as  soon  as 
may  be,"  and  that  which  accrued  afterwards  was  made  payable  semi* 
.annually.  Such  a  title  it  seems  to  me  is  property  capable  of  being 
transferred  inter  vivosy  and  transmitted  to  representatives  by  death. 
The  terms  employed  are  appropriate  to  this  purpose,  and  were,  I 
think,  so  understood  by  Congress.  Hence  an  express  provision  was 
inserted,  declaring  that  it  should  not  be  transferable,  or  liable  to 
legal  process — qualities  which  it  would  have  possessed  but  for  this 
provision. 

The  only  provision  of  the  statute  from  which  it  might  be  inferred 
that  this  interest  is  not  transmissible  by  death,  to  personal  represen- 
tatives, is  that  whicn  declares  that  it  shall  enure  wholly  to  the  per- 
sonal benefit  of  the  officer  or  soldier  entitled  to  it.  But  this  I  regard 
as  but  an  emphatic  mode  of  declaring  what  had  before  been  expressed — 
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that  it  should  not  be  transferred  to  a  purchaser,  or  subjected  by  legal 
process  to  the  payment  of  his  debts.  It  was  to  be  his  own  in  all  other 
respects  and  for  all  other  purposes. 

I  feel  the  more  confidence  in  this  construction,  because  it  is  the 
cotemporaneous  construction  put  upon  the  act  immediately  after  its 
passage,  by  the  Secretary  of  the  Treasury,  whose  duty  it  was  to  carry 
it  into  execution,  and  that  which  it  continued  to  receive  till  the  year 
1857. 

Whether  the  second  section  of  the  act  of  March  2,  A.  D.  1829,  was 
applicable  to  this  case,  is  a  question  which  I  do  not  deem  it  material 
to  consider. 

After  the  act  of  1828,  thus  construed  by  the  Executive  Department 
of  the  government,  had  been  in  operation  more  than  four  years,  the 
act  of  June  T,  A.  D.  1832,  was  passed.  The  latter  act  was  *^  supple- 
mentary "  to  the  former,  extending  its  benefits  to  a  much  larger  class 
of  officers  and  soldiers,  but  as  regards  the  question  now  under  con- 
sideration, its  language  was  identical  with  that  of  the  act  of  1828. 
The  act  of  1832  thus  adopted  language  which  had  already  received  a 
practical  construction  by  that  department  of  the  government  to  which 
its  execution  had  been  committed.  The  legal  presumption  is,  not 
only  that  this  was  known  to  Congress,  but  that  in  again  using  lan- 
guage the  meaning  of  which  in  a  previous  statute  had  been  ascer- 
tained, their  intention  was  to  use  it  in  that  sense.  (Bac.  Ab.,  379.) 
I  regard  this  as  a  legislative  approval  of  the  construction  which  had 
been  adopted.  The  Secretary  of  the  Treasury,  accordingly,  put  the 
same  construction  on  this  act  which  he  had  previously  put  upon  the 
act  of  1828 ;  and  this  construction  though  occasionally  questioned, 
continued  uninterruptedly  to  govern  the  practice  of  the  Executive 
Department  of  the  government  under  it  till  the  year  1857,  when  the 
present  Attorney  Qeneral  gave  an  opinion  that  it  is  erroneous. 

My  views,  it  seems  to  me,  are  still  further  strengthened  by  the  pro- 
visions of  the  2d  section  of  the  act  of  July  4,  A.  D.  1836. — (5  Stat,  at 
L.,  p.  527,  ch.  362  )  Under  the  act  of  June  7,  A.  D.  1832,  the  pen- 
sion allowed  by  it  commenced  on  the  4th  day  of  March,  A.  D.  1831, 
but  no  person  was  entitled  thereto  who  did  not  survive  the  passage  of 
that  act.  But  the  second  section  of  the  act  of  July  4,  A.  D.,  1836, 
provides  that  if  any  officer,  soldier,  &c.,  who  had  served  as  required 
by  the  act  of  June  7,  A.  D.  1832,  had  died  between  the  4th  day  of 
March,  A.  D.  1831,  and  the  date  of  the  latter  act,  the  amount  of  pen- 
sion which  would  have  accrued  from  the  4th  day  of  March,  1831,  to 
the  time  of  his  death  if  he  had  survived  the  passage  of  that  act,  should 
be  paid  to  his  widow ;  or  if  he  left  no  widow,  to  his  children.  To 
my  mind  it  is  clear  that  this  act  was  passed  under  the  influence  of 
the  then  well  understood  construction  which  had  been  put  on  the  act 
of  1832.  There  was  the  same  reason  for  providing  for  the  widow  and 
children  of  trie  officer  who  survived  the  passage  of  the  act,  but  died 
before  asserting  his  claim,  as  there  was  for  providing  for  the  widow 
and  children  of  the  officer  who  survived  the  period  from  which  the 
pay  commenced,  but  did  not  survive  the  passage  of  the  act.  The  act 
of  July  4th,  A.  D.  1836,  would  doubtless  have  embraced  both  cases, 
if  it  had  not  been  considered  that  the  former  was  already  provided  for 
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by  the  act  of  1832.  Not  only  was  this  act  a  quasi  legislative  con- 
struction of  the  act  of  1832,  but  it  shows  the  impropriety  and  injus- 
tice of  adopting  and  acting  upon  a  particular  construction  of  a 
statute  until  subsequent  legislation  is  based  upon  it,  or  influenced  by 
it,  and  afterwards  declaring  it  to  be  erroneous.  The  act  of  1828  had 
received  a  known  construction,  and  its  words  were  adopted  in  the  act 
of  1832  because  they  had  already  received  that  construction  ;  and  the 
second  section  of  the  act  of  1836  was  passed  because  the  act  of  1832 
had  failed  to  provide  for  a  case  which  came  within  the  equity  of  the 
latter  act  so  construed. 

My  opinion  is  that  an  order  should  be  made,  directing  testimony  ifo 
be  taken  in  this  case. 


35td  Congbbss,  )  HOUSE  OF  REPRESENTATIVES.  <  Rep.  C.  C. 
2d  Sesaum.     S  I     No.  186. 


HENRY  W.  MORRIS. 


Javuabt  18,  1859. — Beported  from  the  Court  of  Claims ;  committed  to  a  Committee  of 

the  Whole  House,  and  ordered  to  be  printed. 


The  Court  op  Claims  submitted  the  following 

REPORT. 

To  the  honoToMe  the  Senate  and  HouLse  of  Bepresentatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

HENRY  W.  MORRIS  vs,  THE  UNITED  STATES, 

1.  T^e  petition  of  the  claimant. 

2.  Statement  of  facts  agreed  upon  in  the  case. 

3.  Brief  of  claimant's  counsel. 

4.  United  States  Solicitor's  brief. 

6.  Opinions  of  Judges  Blackford  and  Scarburgh  adverse  to  the 
claim. 

6.  Dissenting  opinion  of  Judge  Loring. 

Bv  ©rder  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r        -.  seal  of  said  Court,  at  Washington,  this  17th  day  of  January, 

LU    S.J     ^      jj       jggg^ 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


court  of  claims. 

Hbnry  W.  Morris  vs.  The  United  States, 

*  Henry  W.  Morris  respectfully  represents :  That  he  is  a  captain  in 
the  navy  of  the  United  States  :  that  he  was  promoted  to  his  present 
rank  on  March  13,  1857,  to  fill  a  vacancy  which  had  occurred  in  the 
active  list  on  December  26,  1856,  by  the  death  of  Captain  Bladen 
Dulany  ;  and  that  his  commission  as  a  captain  bears  date  December 
27,  1856,  as  is  shown  by  the  letter  of  the  honorable  Secretary  ot  th« 
Navy  to  him,  dated  March  21^  1857)  which  is  hereunto  appended ; 
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and  that  he  has  received  pay  as  a  captain  from  the  date  of  his  com- 
mission to  November  1,  1857,  at  the  rate  of  |2,800  a  year,  as  pre- 
scribed by  the  act  of  February  28,  1855. 

Your  petitioner  further  represents:  That  under  the  act  of  1835, 
which  regulates  the  pay  of  officers  of  the  navy,  his  pay  from  December 

27,  1856,  to  November  1,  1857,  is $2,960  97 

That  he  has  received 2,368  38 

And  that  there  is  still  due  and  unpaid 592  59 

all  of  which  will  more  particularly  appear  by  reference  to  an  account 
herewith  filed  and  prayed  to  be  taken  as  a  part  of  this  petition. 

Tour  petitioner  further  shows  :  That  this  balance  is  refused  by  the 
Navy  Department,  (as  will  appear  by  the  letter  of  the  Fourth  Auditor 
to  your  petitioner,  dated  August  5, 1857,  and  herewith  appended,)  on 
the  construction  which  has  been  given  to  the  "  act "  approved  Febru- 
ary 28, 1855,  entitled  "  An  act  to  promote  the  efficiency  of  the  navy." 
That  act  organized  the  late  naval  board,  and  authorized  it  to  create  a 
reserved  list,  and  then  provided :  '^  That  the  vacancies  created  in  the 
active  list  by  placing  officers  on  the  reserved  list  shall  be  filled  hy 
regular  promotion  in  the  order  of  rank  and  seniority,"  and  officers 
who  may  be  promoted  to  fill  the  vacancies  created  by  the  reserved  list 
shall,  while  so  unemployed,  receive  only  the  leave  of  absence  or  waiting 
orders  pay  to  which  they  would  have  been  entitled  if  such  promotion 
had  not  been  made ;  but  when  employed  at  sea  or  other  duty  they 
should  receive,  in  addition  to  such  leave  of  absence  or  waiting  orders 
pay,  the  difierence  between  the  "waiting  orders"  and  "leave  of 
absence  pay  "  and  the  lowest  sea-service  pay  of  the  grade  to  which 
they  may  be  so  promoted. 

Your  petitioner  alleges  that  this  act  neither  repealed  or  modified 
the  act  of  1835  in  reference  to  the  pay  of  officers,  except  as  to  the  pay 
of  those  who  were  "  promoted  to  fill  the  vacancies  created  by  the 
reserved  list.  And  he  denies  that  he  was  so  promoted,  but,  on  the  con- 
trary, alleges  that  his  promotion  was  long  subsequent  to  the  time 
when  all  the  vacancies  '^created  by  the  reserved  list"  were  filled,  and 
that  his  pay  cannot  be  included  within  the  provisions  of  the  act  of 
February  28,  1855,  without  a  violation  of  the  plainest  rules  for  the 
construction  of  statutes. 

Your  petitioner  further  alleges  that  the  adoption  of  the  rule  con- 
tended for  at  the  Navy  Department  would  decrease  the  aggregate  pay 
of  the  navy,  while  the  allowance  of  the  pay  contended  for  to  himself  and 
others  standing  in  the  same  relation  would  not  increase  ''the  aggre- 
gate pay  of  said  grades  or  of  the  naval  service,"  as  allowed  by  law  at 
the  time  of  the  passage  of  said  act  of  1855. 

Your  petitioner  alleges  that  he  is  the  sole  owner  of  said  claim, 
having  parted  with  no  interest  therein,  and  prays  that  a  bill  may  be 
reported  to  Congress  for  the  payment  of  the  amount  found  due  to  him 
on  the  hearing  of  the  case. 

HENRY  W.  MORRIS. 

P.  PHILLIPS, 
Solicitor  for  Claimant. 
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Pay  received  as  a  captain  on  daty,  at  the  rate  of  $2,800  per  annum : 

From  December  27  to  December  31,  1856,  5  days,  is $28  T6 

From  January  1  to  March  31,  1857,  Ist  quarter,  is 699  38 

From  April  1  to  June  30,  1857,  2d  quarter,  is 697  48 

From  July  1  to  September  30,  1867,  3d  quarter,  is 705  16 

From  October  1  to  October  31,  1  month,  is 237  60 

Amount  received 2,368  38 

Amount  claimed  as  captain  on  duty,  at  the 
rate  of  $3,500  per  annum — 
From  the  20th  December  to  31st  December, 

1856,  5  days , $47  94 

From  the  Ist  January  to  Slst  March,  1857 863  01 

From  the  Ist  April  to  30th  June,  1857 872  60 

From  the  let  July  to  30th  September,  1857....       882  19 
From  the  Ist  October  to  Slst  October,  1857....      297  26 

2,963  00 
Deduct  hospital  ftind,  at  20  cents  per  month....         2  03 

2,960  97 

Difference  to  1st  November,  1857 592  59 

'  HENRY  W.  MO"RRis!~ 


Navt  Dbpartmbnt, 
March  21,  1867. 

Sir  :  The  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate,  having  appointed  you  a  captain  in  the 
navy,  from  the  28th  of  December,  1856,  I  have  the  pleasure  to  enclose 
herewith  your  commission,  dated  the  16th  instant,  the  receipt  of  which 
you  will  acknowledge  to  the  department. 

I  am,  respectfully,  your  obedient  servant, 

I.  TOUCEY. 
Captain  Hhnrt  W.  Morris^ 

United  States  Navy,  New  York, 


Trbasury  Department, 
Fourth  Auditor's  Office j  August  5,  1857. 

Sir  :  I  have  received  an  answer  from  the  Secretary  of  the  Nayy  to 
the  letter  I  addressed  him  in  regard  to  your  pay.  The  following  is 
an  extract :  ''  It  is  the  opinion  of  the  department  that  Captain  Morris 
is  promoted  to  the  rank  of  captain  by  the  operation  of  the  act  of  Feb- 
ruary 28, 1855,  and  is,  therefore,  entitled  only  to  the  modified  pay  pre- 
scribed by  that  act." 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

A.  0.  DAYTON. 
Captain  Henrt  W.  Morris, 

United  States  Navy,  New  York. 
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Agreed  statement  of  fojctB. 

1.  Captain  Bladen  Dulany  was  commissioned  on  the  8th  Septemher, 
1841,  and  died  on  the  26th  Decemher,  1866. 

2.  The  petitioner,  Commander  Henry  W.  Morris,  was  nominated 
to  the  Senate  as  captain,  vice  Bladen  Dnlanv,  deceased,  and  this 
nomination  was  confirmed  on  the  13th  ot  March,  1857,  to  date  from 
the  27th  of  December,  1856. 

3.  The  amount  claimed  in  the  petition  is  due  by  the  goyernment  if 
the  petitioner  is  not  included  in  the  2d  section  of  the  act  of  28th 
February,  1855,  entitled  ^^  an  act  to  promote  the  efficiency  of  the 
navy." 

4.  On  the  14th  September,  1855,  there  were  promoted  to  fill  vacan- 
cies on  the  active  list  34  captains,  73  commanders,  and  157  lieu- 
tenants, 264  in  all  ;  of  these  63  were  promoted  to  fill  pre-existing 
vacancies,  and  20  to  fill  vacancies  created  by  the  retiring  board. 

5.  The  aggregate  pay  of  the  navy  will  not  be  increased  by  paying 
the  petitioner,  and  those  who  stand  in  tbe  same  position,  the  full  pay 
claimed,  if  those  who  were  promoted  to  fill  the  vacancies  occasioned 
by  the  retiring  board  are  confined  to  the  modified  pay  provided  by 
the  2d  section  of  thd  act  of  28th  of  February,  1855. 

6.  The  petitioner  would  not  have  been  entitled  to  promotion  on  the 
death  of  Captain  Dulany  had  not  a  senior  commander,  Y.  M.  Ran- 
dolph, been  previously  promoted  to  fill  a  vacancy  in  the  rank  of  captain 
created  by  Ihe  retired  list. 

7.  Had  not  Commander  V.  M.  Randolph  been  previously  promoted 
to  fill  a  vacancy  created  by  the  retired  list,  he  would  have  been  enti- 
tled to  promotion  to  the  vacancy  occasioned  by  Captain  Dulany's 
death. 

8.  If  the  petitioner  be  paid  the  aggregate  pay  of  the  navy  will  be 
increased,  unless  full  pay  be  denied  to  some  captain  who  is  senior  to 
the  petitioner. 

9.  The  department  pays  full  pay  to  the  officers  promoted  to  fill 
vacancies  created,  so  far  as  it  does  not  exceed  the  aggregate  pay  of  the 
several  grades  or  of  the  service. 

JOHN  D.  McPHEllSON, 

Deputy  Solicitor. 
H.  PHILLIPS, 

Solicitor  for  Petitioner. 


Brief  of  argument  as  to  the  construction  (^tJie  second  section  of  the  act  of 
28//i  February,  1855,  modifying  the  pay  of  certain  officers  of  the  navy. 
Court  of  Claims.  Henry  W.  Morris  vs.  United  States.  By  P.  PhU- 
lips,  solicitor  for  petitioner. 

m  THE  COURT  OF  CLAIMS. 

Hknky  W.  Morkis  vs.  United  Statis, 

By  the  act  of  March  3,  1835,  entitled  ^'  An  act  to  regulate  the  pay 
of   the  navy  of  the  United  States,"  (4  Stat.,  p.  765,)  it  is  provided, 


HENRT  W.  MOfiBIS.  5 

that  ^'  from  and  after  the  passage  of  this  act  the  annual  pay  of  the  offi- 
cers of  the  navy  of  the  United  States  shall  be  as  follows : 

"  The  senior  captains,  at  all  times  when  on  service $4,500 

'*  When  on  leave  of  absence  or  waiting  orders 3,500 

^'  All  other  captains,  when  in  command  of  squadrons  on 

foreign  stations 4,000 

**  When  on  other  duty 3,500 

''  When  off  duty 2,500'* 

By  the  third  article  of  the  agreed  statement  of  facts,  herewith  filed, 
it  is  admitted,  ^'  that  the  amount  claimed  in  the  petition  is  due  by  the 
government,  if  the  petitioner  is  not  included  in  the  second  section  of 
the  act  of  February  28, 1855,  entitled  ^  An  act  to  promote  the  efficiency 
of  the  navy.'  " 

The  first  section  of  the  act  of  1855  created  a  naval  board  for  the 
purpose  of  examining  into  *'  the  efficiency  of  the  officers." 

The  second  section  provided  that  'Hhose  officers  found  incapable  of 
performing  the  duties  of  their  respective  ranks  shall  be  dropped  from 
the  rolls  or  placed  in  the  order  of  their  rank  upon  the  reserved  list." 
That  *'  those  so  placed  on  the  reserved  list  shall  receive  the  leave  of  ab- 
sence or  furlough  pay  to  which  they  may  be  entitled  when  so  placed 
according  to  the  report  of  the  board  and  the  approval  of  the  President, 
and  shall  be  ineligible  to  further  promotion."  It  then  declares  that 
*'  all  vacancies  created  in  the  active  service  list,  by  placing  officers  on 
the  reserved  list,  shall  be  filled  by  regular  promotion  in  the  order  of 
rank  or  seniority.  And  officers  who  may  be  promoted  to  fill  the  vacan- 
cies created  by  the  reserved  listj  shall,  while  unemployed,  receive  only 
the  *  leave  of  absence'  or  *  waiting  orders'  pay,  to  which  they  would 
have  been  entitled  if  such  promotion  had  not  been  made  ;  but  when 
employed  at  sea  or  on  other  duty,  they  shall  receive  in  addition  to  such 
*  leave  of  absence*  or  'waiting  orders'  pay,  the  difference  between  the 
^  leave  of  absence'  or  *  waiting  orders'  pay  and  the  lowest  sea  service 
pay  of  the  grade  to  which  they  may  be  so  promoted." — (10  Statutes, 

page  617.)      - 

The  question  presented  is,  whether  Captain  Morris  is  entitled  to  re- 
ceive his  pay  under  the  provisions  of  the  act  of  1835,  or  whether  he  is 
to  be  included  in  the  provision  of  the  act  of  1855,  and  so  entitled  only 
to  the  modified  pay  provided  by  the  second  section  of  that  act. 

The  fourth  section  of  the  act  of  1855  declares  *'  that  all  laws  or 
clauses  of  laws,  so  far  as  they  conflict  with  the  provisions  of  this  act, 
are  hereby  repealed." 

The  act  of  1835  is  therefore  in  full  force,  and  regulates  the  pay  to 
which  the  petitioner  is  entitled,  without  such  pay  would  be  in  conflict 
with  the  provisions  of  the  act  of  1855. 

On  the  I4th  September,  1855,  there  were  promoted  to  fill  vacancies 
on  the  active  list  34  captains,  73  commanders,  157  lieutenants — ^in  all 
264.  Of  these,  63  were  promoted  to  fill  pre-existing  vacancies,  and 
201  to  flu  the  vacancies  created  by  tlie  retiring  board, — (See  4th  article 
of  agreed  statement.) 

The  vacancies  created  by  the  retiring  board  under  the  act  of  1855 
having  been  thus  filled,  on  the  13th  of  March,  1857,  the  petitioner  was 
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nominated  to  the  Senate  as  captain,  and  confirmed^  vice  Bladen  Dalanj, 
who  died  on  the  26th  of  December,  1856. 

It  is  thus  seen  that  Captain  Morris'  nomination  took  place  eighteen 
months  subsequently  to  the  time  when  all  the  vacancies  created  by  the 
naval  retiring  board  had  been  filled,  and  was  made  in  consequence 
of  a  vacancy  created  by  the  death  of  Captain  Dulany,  which  also  oc- 
curred subsequently  to  this  period. 

To  maintain,  therefore,  that  Captain  Morris  was  promoted  to  fill  a 
vacancy  *'  created"  by  the  naval  board,  it  would  be  necessary  to  prove 
that  Captain  Dulany's  death  was  caused  by  that  board,  and  that 
having  so  caused  his  death,  they  had  *^  created"  the  vacancy. 

The  board  '^  created"  the  vacancies^  and  the  law  filled  them. 
When  thus  filled,  there  never  could  be  another  vacancy  "created"  by 
the  board,  for  the  board  itself  had  ceased  to  exist. 

In  the  letter  of  the  Fourth  Auditor  to  the  Solicitor  of  the  Court, 
under  date  of  January  12, 1858,  herewith  filed,  he  says:  "The  ground 
upon  which  Captain  Morris  was  determined  by  the  Secretary  of  the 
Navy  to  be  entitled  only  to  the  modified  compensation  allowed  by  the 
act  of  February  28, 1855,  is  stated  in  the  letter  of  the  Secretary  to  this 
office  of  5th  August  last.  It  is,  that  although  he  was  not  promoted 
immediately  to  a  place  vacated  by  an  officer  put  upon  the  reserved  list, 
he  was  nevertheless  promoted  *iy  the  operation  of  the  act*  which  pre- 
scribed the  modified  pay." 

Now  the  words  by  the  operation  of  this  act  thus  marked  in  quota- 
tion, and  thus  italicised,  are  nowhere  to  be  found  in  the  a^t !  Even  if 
these  words  had  been  used,  the  construction  would  be  that  the  proxi- 
mate not  the  remote  operation  of  the  act  was  intended.  "  Injure^  non 
reimota  catisa,  eedproadma,  epectatur."  The  construction  which  ex- 
tends the  remote  operation  of  the  act  to  Captain  Morris  will  include 
every  promotion  made  in  the  navy  subsequent  to  the  action  of  the 
board. 

But  it  is  not  necessary  to  discuss  the  eflect  and  operation  of  terms 
not  to  be  found  in  the  statute.  If  the  words  used  have  one  meaning, 
we  cannot  interpolate  words  not  used  in  order  to  reach  a  construction 
deemed  more  equitable  by  those  whose  duty  it  is  only  to  administer  the 
law  as  they  find  it  written. 

We  admit  that  if  the  statute  be  followed  according  to  its  terms.  Cap- 
tain Morris  will  receive  a  larger  pay  than  a  captain  his  senior,  who 
was  promoted  to  fill  the  vacancy  created  by  the  board.  If  this  is 
anomalous  or  inequitable,  it  is  because  the  law  has  made  it  so.  Cap- 
tain Morris  cannot  under  any  such  plea  be  deprived  of  his  pay  given 
by  the  act  of  1835,  because  the  act  of  1855  modifies  the  pay  of  some 
one  else. 

The  rule  for  the  construction  of  statutes  is  a  very  plain  one.  The 
intention  of  the  legislature  must  govern,  it  is  true,  "  but  it  must  be 
such  an  intention  as  the  legislature  have  used  fit  words  to  express. '^ 
(Dwarris,  561.) 

When  a  law  is  plain  and  unambiguous,  whether  expressed  in 
general  or  limited  terms,  the  legislature  must  be  understood  to  mean 
what  they  have  clearly  expressed^  and  there  is  consequently  no  room 
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left  for  construction. — (United  States  w.  Fisher,  2  Orancli385;  United 
States  V8.  Morris,  14  Pet.,  46.) 

We  can  only  judge  of  the  import  and  intention  of  a  statute  by  its 
terms,  any  other  rule  would  lead  us  into  endless  and  fruitless  conjec- 
ture and  hopeless  confusion. — (Barker  vs.  Estry,  19  Vermt.,  131.) 

^' I  cannot  tell,"  said  Paterson  J.,  '^  what  consequences  may  result 
from  the  construction  which  we  must  put  upon  the  statute,  but  if 
mischievous  they  must  be  remedied  by  the  legislature.'' — (Begina  vs. 
Justices  Lancashire,  11  A.  &E.  167.) 

'^  Our  construction  may  operate  to  defeat  the  object  of  the  statute, 
but  it  is  better  to  abide  by  the  consequence  than  to  put  upon  it  a  con- 
struction not  warranted  by  the  words  of  the  act,  in  order  to  give 
effect  to  what  we  may  suppose  to  be  the  intention  of  the  legislature/' — 
(Bex  vs.  Barham,  8  B.  &  C,  104.) 

These  rules  which  control  the  judiciary  apply  with  increased  force 
to  the  executive  departments  of  the  government. 

One  of  the  consequences  of  this  departure  from  the  plain  terms  of 
the  law  is  seen  in  the  facts  stated  in  the  9  th  article  of  the  agreement. 
'^The  department  pays  full  pay  to  the  officers  promoted  to  fill 
vacancies  created  by  the  retiring  board,  so  far  as  it  does  not  exceed  the 
aggregate  pay  of  the  several  grades  of  the  service." 

Thus  it  is  seen  that  not  only  is  the  law  violated  in  excluding 
Captain  Morris  from  his  full  pay,  but  that  a  further  violation  is  made 
in  giving  full  pay  to  officers  who^  it  is  admitted,  were  '^  promoted  to 
fill  the  vacancies  created  by  the  reserved  list."  The  law  says  that 
officers  thus  promoted  shall  receive  modified  pay.  The  Secretary  of 
the  Navy  says  they  shall  have  full  pay. 

The  object  of  the  act  of  1855  was  not  to  decrease  the  aggregate  pay  of 
the  navy,  it  provided  that  '^  nothing  in  this  act  contained  should  be 
held  or  construed  to  authorize  any  increase  o{  the  aggregate  pay,"  &c. 

The  aggregate  pay  was  to  remain  as  it  was  prior  to  that  act.  But 
the  departmental  construction,  which  refuses  full  pay  to  Captain  Morris, 
would  have  decreased  the  aggregate  pay  of  the  navy.  In  order  to 
avoid  a  result  not  contemplated  by  the  act  it  was  necessary  to  give 
that  pay  to  some  one  else.  This  has  been  effected  by  denying  to 
Morris,  and  those  in  consimili  casu^  the  pay  they  were  entitled  to,  and 
giving  it  to  others  who  the  law  says  shall  not  receive  il. 

In  the  letter  of  the  Auditor,  heretofore  referred  to,  he  says :  **  I 
have  to  state  that  it  will  make  no  difference  in  the  aggregate  pay  of 
the  navy,  so  far  as  I  can  perceive,  whether  the  rule  prescribed  by  the 
Secretary  of  the  Navy,  in  regard  to  the  rate  of  compensation  of 
Captain  Henry  W.  Morris  and  other  officers  similarly  situated  be 
observed,  or  that  insisted  on  by  Captain  Morris  ;  since  the  same  num- 
ber in  the  several  grades,  agreeably  to  the  practice  of  the  department, 
would  receive  the  full  pay,  and  the  only  difference  would  be  as  to  the 
grounds  of  selection  of  the  persons  to  whom  it  should  be  allowed. 
When  Captain  Dulany  died  the  full  pay  which  he  had  been  receiv- 
ing, and  which  was  claimed  by  Captain  Morris,  though  not  granted 
to*  him,  was  awarded  to  another  officer  who  had  been  in  receipt  of 
inferior  pay." 

It  is  submitted  that  this  is  not  a  question  of  '^  selection,"  or  the 
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power  of  the  secretary  to  **  award."  The  pay  of  officers  does  not  de- 
pend upon  any  discretionary  power  of  the  executive,  but  upon  the 
fixed  and  ascertained  will  of  the  legislative  department,  as  found  in 
the  statutes  of  Congress. 

There  is,  then,  not  only  a  violation  of  law  in  granting  officers  who 
were  "promoted  to  fill  Vacancies  created  by  the  retired  list"  full 
pay,  but  the  law  is  further  violated  in  the  duscrimincUion  which  is 
made  in  the  pay  of  officers  of  the  same  rank. 

About  one-half  of  the  officers,  as  we  understand,  who  were  thus 
promoted  now  receive  full  pay,  while  the  balance  who  were  promoted 
in  the  same  manner  receive  but  the  modified  pay.  The  law  recognizes 
no  distinction  between  seniors  and  juniors  of  the  same  rank  as  to  their 
pay,  with  but  the  single  exception  of  the  senior  captain  of  the  navy ; 
as  to  "  all  other  captains  "  the  rate  of  compensation  is  made  uniform. 

The  department,  proceeding  on  the  assumption  of  a  power  of  *  *  selec* 
tion,"  has  distributed  the  surplus  created  by  withholding  from  Cap- 
tain Morris  and  those  similarly  situated  the  pay  their  rank  entitles 
them  to,  under  the  act  of  1835,  and  which  is  understood  to  exceed  one 
hundred  thousand  dollars  among  the  senior  officers  thus  promoted. 
If  this  power  of  selection  exist,  we  may  admit  that  it  has  been  exer- 
cised equitably,  but  we  deny  that  it  has  any  warrant  in  law. 

We  maintain  therefore  that  the  rule  adopted  by  the  department 
involves  three  violations  of  law  : 

First.  It  refuses  to  Captain  Morris  pay  which  is  guarantied  to  him 
by  the  act  of  1835,  and  which  is  not  in  "  conflict  with  the  provisions" 
of  the  ac»;  of  1855. 

Second.  It  gives  full  pay  to  some  of  the  officers  promoted  to  fill  the 
vacancies  created  by  the  **  reserved  list,"  in  express  contradiction  of 
the  provisions  of  the  act  of  1855. 

Third.  It  discriminates  among  officers  of  the  same  rank  who  were 
"promoted  to  fill  the  vacancies  created  by  the  reserved  list,"  giving 
fall  pay  to  some  and  modified  pay  to  others,  in  opposition  to  the  provi- 
sions of  the  act  of  1835,  which,  with  the  exception  of  the  senior  cap- 
tain, places  all  officers  of  the  same  rank  on  one  equal  footing  as  to  pay. 

It  is  insisted  by  the  solicitor  that  this  departmental  decision 
derives  some  support  irom  the  third  section  of  the  act,  which  is  as 
follows : 

"  That  nothing  in  this  act  contained  shall  be  construed  to  restrict, 
apply  to,  or  impair,  the  regular  promotion  of  officers  in  the  same  list 
of  the  navy  who  may  be  at  any  time  entitled  to  promotion — consequent 
upon  deaths,  dismispalN,  or  resignations  in  the  naval  service — nor  in 
any  manner  to  abridge  or  impair  the  right  of  the  Secretary  of  the 
Navy  to  place  any  officer  upon  furlough." 

The  solicitor  contends  that  the  pay  of  an  officer  is  included  in  his 
promotion,  and  as  the  statute  declares  that  the  act  should  not  be  con- 
sidered as  restricting,  applying  to^  or  impairing  that  promotion,  so 
neither  does  it  restrict,  apply  to,  or  impair  his  pay  ;  and  he  further 
contends  that  the  officers  named  in  the  second  section  as  '^  officers  who 
may  be  promoted  to  fill  the  vacancies  created  by  the  reserved  list,"  are 
within  the  iofluence  of  the  third  section  as  construed  by  him. 

The  answer  to  this  is  obvious. 
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Firflt.  That  pay  and  promotion  are  distinct  things.  That  they  are 
both  regulated  by  law,  and  therefore  one  may  exist  without  the  other. 

Second.  Assuming  that  pay  as  well  as  promotion  was  included  in 
the  third  section.  Yet  to  hold  that  it  extended  to  "officers  who  may 
be  promoted  to  fill  the  vacancies  created  by  the  reserved  list''  would 
make  the  third  section  irreconcileable  with  the  second  section,  and 
thus  operate  its  repeal  in  opposition  to  the  cardinal  rule  of  construe* 
tion,  that  full  effect  will  be  given  to  all  parts  of  a  statute  when  its 
terms  will  permit  it. 

Third.  If  the  third  section  extended  to  officers  thu^  promoted,  it 
extends  to  the  whole  class  and  not  a  portion  of  them,  and  yet  the  agreed 
statement  of  facts  shows  that  but  a  portion  receives  their  full  pay. 

Fourth.  The  term  "regular  promotion  of  officers"  in  case  of 
"deaths,  dismissals,  or  resignations,"  was  used  in  apposition  to  the 
itnu89ial  or  irregular  promotions  to  vacancies  created  by  the  reserved 
list,  and  not  as  synonymous  with  them. 

Fifth.  If  the  pay,  as  is  contended,  inevitably  accompanies  the  pro- 
motion referred  to  in  the  third  section,  it  establishes  conclusively  the 
right  of  Captain  Morris,  for  he  is  within  the  precise  description  of  the 
section,  being  an  officer  "on  the  service  list  of  the  navy,"  "entitled 
to  promotion,"  and  actually  promoted  in  consequence  of  a  vacancy 
created  by  "death." 

We  submit,  in  conclusion,  that  there  is  no  view  that  can  be  taken  of 
this  case  by  a  tribunal  organized  to  construe  or  enforce  the  law,  which 
will  deprive  Captain  Morris  of  his  claim  under  the  act  of  1835.  That 
act  was  a  general  one,  passed  for  the  purpose  of  regulating  perma- 
nently the  pay  of  the  navy.  The  act  of  1855  was  a  special  one,  passed 
for  another  purpose.  The  pay  of  officers  who  received  a  particular 
promotion  only  is  regulated  by  it.  Those  officers  are  referred  to  in  a 
class.  That  class  is  well  defined.  There  can  be  no  more  doubt  as  to 
the  persons  who  are  included  in  it  than  if  those  who  compose  the 
class  had  been  designated  by  their  proper  names.  All- other  persons 
are  therefore  unaffected  by  it,  and  remain  under  the  influence  of  the 
act  of  1835.  Whether  the  law  is  equal  or  unequal,  whether  just  or 
inequitable,  are  questions  not  for  the  courts,  nor  for  executive  officers, 
but  for  that  department  upon  which  the  Federal  Constitution  has 
conferred  its  legislative  powers. 

P.  PHILLIPS, 
Solicitor  for  petitioner » 

Washington,  February  28,  1858. 


Agreed  statement  of  facts. 

1.  Captain  Bladen  Dulany  was  commissioned  on  the  8th  of  Septem- 
ber^ 1841,  and  died  on  the  26th  of  December,  1856. 

2.  The  petitioner.  Commander  Henry  W.  Morris,  was  nominated  to 
the  Senate  as  captain,  vice  Bladen  Dulany,  deceased,  and  this  nomi- 
nation was  confirmed  on  the  13th  of  March,  1857,  to  date  from  the 
28th  of  December,  1856. 

3.  The  amount  claimed  in  the  petition  as  due  by  the  government^ 
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if  the  petitioner  is  not  included  in  the  second  section  of  the  act  of 
February  28,  1866,  entitled  ^^  An  act  to  promote  the  efficiency  of  the 
navy." 

4.  On  the  14th  of  September,  1866,  there  were  promoted  to  fill 
vacancies  on  the  active  list  34  captains,  73  commanders,  and  167 
lietenants— 264  in  all.  Of  these  63  were  promoted  to  fill  pre-existing 
vacancies,  and  201  to  fill  vacancies  created  by  the  retiring  board. 

6.  The  aggregate  pay  of  the  navy  will  not  be  increased  by  paying 
the  petitioner  and  those  who  stand  in  the  same  position  the  full  pay 
claimed,  if  those  who  were  promoted  to  fill  the  vacancies  occasioned 
by  the  retiring  board  are  c  'nfined  to  the  modified  pay  provided  by 
the  second  section  of  the  act  of  February  28,  1866. 

6.  The  petitioner  would  not  have  been  entitled  to  promotion  on  the 
death  of  Captain  Dulany,  had  not  a  senior  commander,  Y.  M.  Ran- 
dolph, been  previously  promoted  to  fill  a  vacancy  in  the  rank  of  captain 
created  by  the  retiring  list. 

7.  Had  not  Commander  V.  M.  Randolph  been  previously  promoted 
to  fill  a  vacancy  created  by  the  retired  list,  he  would  have  been  en- 
titled to  promotion  to  the  vacancy  occasioned  by  Captain  Dulany's 
death. 

8.  If  the  petitioner  be  paid,  the  aggregate  pay  of  the  navy  will  be 
increased,  unless  full  pay  be  denied  to  some  captain,  who  is  senior  to 
the  petitioner. 

9.  The  department  pays  full  pay  to  the  officers  promoted  to  fill 
vacancies  created  by  the  retiring  board,  so  far  as  it  does  not  exceed 
the  aggregate  pay  of  the  several  grades  or  of  the  service. 

J.  D.  Mcpherson, 

Deputy  Solicitor. 
P.  PHILIPS, 

SoUcUorfor  Petitioner. 


Treasury  Dbpartmbnt, 
Fourth  Auditor's  Office^  January  12,  1858. 

Sir  :  In  reply  to  your  letter  of  the  6th  instant,  I  have  to  state  that 
it  will  make  no  difference  in  the  aggregate  pay  of  the  navy,  so  far  as 
I  can  perceive,  whether  the  rule  prescribed  by  the  Secretary  of  the 
Navy,  in  regard  to  the  rate  of  compensation  of  Captain  Henry  W. 
Morris,  and  other  officers  similarly  situated,  be  observed,  or  that  in- 
sisted on  by  Captain  Morris ;  since  the  same  number  in  the  several 
grades,  agreeably  to  the  practice  of  the  department,  would  receive  the 
full  pay,  and  the  only  difference  would  be  as  to  the  grounds  of  selec- 
tion of  the  persons  to  whom  it  should  be  allowed.  When  Captain 
Dulany  died,  the  full  pay  which  he  had  been  receiving,  and  which 
was  claimed  by  Captain  Morris,  though  not  granted  to  him,  was 
awarded  to  another  officer  who  had  been  in  receipt  of  inferior  pay. 

The  ground  upon  which  Captain  Morris  was  determined  by  the 
Secretary  of  the  Navy  to  be  entitled  only  to  the  modified  compensation 
allowed  by  the  act  of  February  28,  1856,  is  stated  in  the  letter  of  the 
Secretary  to  this  office  of  the  6th  of  August  last.    It  is,  that,  although 
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he  was  not  promoted  immediately  to  a  place  vacated  by  an  ofEicer  put 
upon  the  reserved  list,  lie  was  nevertheless  promoted  ^^  by  the  operation 
of  the  acty"  which  prescribed  the  modified  pay. 

This  office  has  not  received  from  the  Secretary  any  further  informa- 
tion as  to  the  reasons  upon  which  his  decision  was  founded,  though  I 
can  easily  conceive  that-he  would  be  disposed  to  give  such  a  construc- 
tion to  the  law  as  would  avoid  the  allowance  of  higher  pay  to  junior 
officers  than  that  received  by  their  seniors  of  the  samo  grades  who 
were  filling  the  places  vacated  by  those  put  upon  the  reserved  list,  and 
who,  according  to  Captain  Morris'  idea,  must  be  confined  perpetually 
to  the  modified  compensation  prescribed  by  the  act  df  February  28, 1855. 
I  am,  sir,  very  respectfully,  yours,  &c., 

A.  0.  DAYTON. 

J.  D.  McPhbbson, 
Dymty  SoUoUor  Court  of  Olaims. 


m  THE  OOUBT  OF  CLAIMS. 

No,  1596. 
Hbkry  W.  Mobris  v8.  Thb  United  Statbs. 

Solidtor'a  brief. 

Henry  W.  Morris  was  a  commander  in  the  navy  when  the  retiring 
board  sat  under  the  act  of  February  28,  1855,  ^'  to  promote  the  effi- 
ciency of  the  navy." 

There  were  at  that  time  sixty-eight  captains  in  the  navy,  the  num- 
ber being  limited  by  law. 

Under  the  provisions  of  that  act  these  captains  were  distributed  into 
two  classes,  an  **  active  service  list"  and  a  "  reserved  list." 

Although  these  lists  were  in  fact  created  by  the  act,  yet  the  act 
assumes  that  the  officers  placed  upon  the  reserved  list  had  been  taken 
from  Ihe  active  service  list,  and  directs  that  ^^  vacancies  created  in  the 
active  service  list  by  placing  officers  on  the  reserved  list  shall  be  filled 
by  regular  promotion  in  the  order  of  rank  or  seniority." 

This  being  done,  the  active  service  list  alone  contained  as  many 
captains  as  there  had  previously  been  in  the  navy,  being  the  full  num- 
ber limited  by  previous  laws  ;  and  besides*  these  there  were  a  number 
of  captains  upon  the  reserved  list.  So  that  the  entire  number  of  cap- 
tains in  the  navy  after  the  28lh  of  February,  1855,  and  on  the  23d  of 
December,  1856,  exceeded  the  number  authorized  and  in  service  on 
the  28th  of  February,  1855,  by  the  number  on  the  reserved  list. 

On  the  26th  of  December,  1856,  Captain  Dulany  died.  He  was 
one  of  the  older  captains  commissioned  before  the  28th  of  February, 
1855,  and  the  act  of  this  date  had  had  no  operation  upon  him. 

Henry  W.  Morris,  being  the  senior  commander,  and  as  such  next 
entitled  to  promotion,  was  promoted  to  be  a  captain 

What  authority  had  the  President  to  make  this  promotion  ? 
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What  authority  had  the  President,  on  the  27th  of  December^  1866, 
to  appoint  Morris  a  captain  in  the  navy  ? 

His  authority  must  be  found  in  the  statutes. 

It  was  under  no  acts  prior  to  the  efficiency  act  of  February  28, 1855. 
AH  acts  up  to  that  date  authorized  only  sixty-eight  captains  in  the 
navy,  and  after  Dulany's  death  there  were  still  ninety-eight  captains 
in  the  navy,  viz :  sixty-seven  on  the  active  service  list,  and  thirty-one 
on  the  reserved  list. 

Those  on  the  reserved  list  were  captains  in  the  navy,  and  must  be 
counted  in  the  statute  number. 

1st.  Because,  if  they  were  not,  no  special  provision  would  have  been 
needed  to  enable  the  President  to  fill  the  vacancies  on  the  active  list. 
If  these  captains  were  out  of  the  statute  number  the  President  could 
have  filled  it  up  without  legislation. 

2d.  Because  their  pay  is  counted  as  a  part  of  the  pay  of  the  grade, 
in  making  up  the  aggregate,  which,  by  tne  act,  is  not  to  be  increased. 

3d.  Because  they  are  counted  in  thje  aggregate  number  of  officers 
of  the  navy,  which,  by  the  act,  must  not  be  increased. 

They  are  then  officers  of  the  navy,  and,  being  captains,  are  part  of 
the  number  limited  by  law.  Counting  them,  there  were  ninety-eight 
captains  in  the  navy  after  Dulany's  death  ;  where  did  the  President 
get  authority  to  appoint  the  ninety-ninth  captain  ? 

The  death  of  an  officer  does  not  necessarily  create  a  vacancy.  The 
office  may  expire  with  him.  A  provision  of  this  kind  is  one  mode  of 
reducing  the  number  of  officers  without  dismissing  any.  Thus,  by 
the  act  of  August  4,  1842,  (5  Stat.,  602,)  the  midshipmen  in  the  navy 
were  diminished,  and  by  the  act  of  July  19,  1848,  certain  supernu- 
merary officers  of  the  army  were  provided  for  without  permanently 
increasing  the  army. 

A  mere  death  then  does  not  necessarily  leave  an  office  vacant.  We 
must  look  to  see  whether,  after  that  event,  an  office  exists  by  law 
which  is  not  filled. 

Such  was  the  question  on  the  27th  of  December,  1856. 

The  decision  of  this  question  depended  entirely  on  the  construction 
of  the  act  of  February  28,  1855  ;  whether  the  power  to  fill  vacancies 
in  the  active  list  was  a  temporary  authority  to  be  exercised  but  once, 
or  whether  it  was  a  continuing  authority  to  be  so  exercised  as  to 
keep  the  active  list  full.     The  power  was  to  fill  vacancies  created  by 

f  lacing  officers  on  the  reserved  list.     This  was  the  only  power  the 
'resident  had  or  has  to  appoint  a  captain  while  sixty-eight  other  cap- 
tains are  in  service. 

The  President  promoted  Morris,  thus  deciding  that  the  clause  above 
cited  in  the  act  of  1855  authorized  him  to  keep  the  active  list  full. 

It  is  indifierent  to  the  decision  of  this  claim  whether  the  President 
acted  in  conformity  with  law  or  not.  If  wrong,  Morris  is  not  legally 
a  captain,  and  cannot  recover  the  pay.  If  right,  he  was  appointed  by 
virtue  of  the  authority  given  the  President  to  fill  *'  vacancies  created 
by  placing  officers  on  the  reserved  list."  He  has  received  the  pay 
allowed  by  law  to  such  officers. 

That  he  was  nominated  to  the  Senate  to  be  appointed  a  captain, 
^^  vice  Bladen  Dulany,  deceased/'  was  a  mere  mode  of  advising  the 
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Senate  that  the  authorized  number  of  captains  had  been  diminished 
"by  death  ;  the  Senate  usually  consents  to  the  appointment  in  the  pre- 
cise words  of  the  nomination,  and  did  so,  I  presume,  in  the  present 
case.  But  this  did  not  put  Morris  in  Dulany's  place.  He  took  place 
at  the  foot  of  the  list,  whereas  Dulany  was  high  up  on  the  list. 

On  the  ground  that  Morris  was  one  of  the  **  officers  promoted  to  fill 
vacancies  created  by  the  reserved  list,"  he  had  been  denied  full  pay  by 
the  Navy  Department,  and  allowed  only  the  modified  pay  provided 
for  that  class  of  officers  by  the  act  cited.  I  think  I  have  shown  that 
Morris  answered  this  description. 

But  it  is  said  only  a  limited  number  of  officers  can  answer  that 
description  at  any  one  time,  and  there  were  already  among  the 
captains  this  number  of  individuals,  being  the  very  individuals  who 
had  been  promoted  to  fill  the  vacancies  created  by  the  reserved  list, 
i.  e. ,  the  first  appointees  to  the  vacancies  ;  that  they  certainly  answered 
the  description,  and  if  they  did,  none  others  could. 

The  captains  here  spoken  of  are  senior  to  Morris.  One  of  them, 
Victor  M.  Bandolph,  has,  on  the  death  of  Dulany,  succeeded  to  full 
pay.  The  position  contended  for  by  the  petitioner  would  condemn 
Bandolph  to  the  lower  rate  of  pay,  while  Morris,  his  junior,  would 
take  the  higher  rate. 

It  cannot  be  supposed  to  have  been  the  intention  of  Congress  to 
take  away  from  any  officer  retained  in  active  service,  and  advanced  in 
rank  by  that  act,  any  right  which  he  would  have  enjoyed  had  the  act 
not  been  passed.  The  officers  found  inefficient  were  to  be  displaced, 
and  the  efficient  ones  advanced.  But  the  doctrine  contended  for  would 
deprive  Bandolph,  one  of  these  efficient  officers,  of  the  pay  which  he 
would  now  be  entitled  to  if  he  had  not  been  promoted  under  the  act. 
If  he  had  been  left  on  the  list  of  commanders  instead  of  being  pro- 
moted to  fill  one  of  the  vacancies  created  by  the  reserve  list,  he,  and 
not  Morris,  would  have  been  entitled  to  Dulany's  vacancy,  and,  ac- 
cording to  the  doctrine  contended  for,  to  Dulany's  pay.  His  promo- 
tion under  the  act  is  insisted  on  as  the  ground,  and  the  only  ground, 
for  refusing  him  full  pay,  and  giving  it  to  his  junior. 

The  idea  of  the  petitioner  is,  that  the  officers  first  promoted  to  fill 
the  vacancies  created  by  the  reserve  list  always  thereafter  do,  and  no 
others  ever  do,  answer  that  description ;  that  it  attaches  to  them  as 
individuals,  not  as  a  class.  If  this  be  true,  a  master  promoted  to  be  a 
lieutenant  in  place  of  a  lieutenant  placed  on  the  reserved  list  would 
not  outgrow  the  distinctive  mark,  even  if  he  should  live  to  be  a  com- 
modore. It  would  still  be  said  of  him,  with  truth,  he  was  promoted 
to  fill  a  vacancy  created  by  the  reserve  list,  and  being  unemployed 
can  receive  only  the  leave  of  absence  pay  to  which  he  would  have  been 
entitled  if  such  promotion  had  not  been  made.  It  is  evident  that  the 
construction  contended  for  would  bar  any  future  increase  of  the  pro- 
posed officer's  pay,  and  fix  it  thereafter  at  the  rate  which  he  would 
have  received  if  the  promotion  had  not  taken  place.  This  conse- 
quence is  so  absurd  as  imperatively  to  forbid  the  construction  which 
involves  it. 

The  third  section  of  the  act  was  intended  to  guard  the  rights  of 
officers.     It  forbids  any  construction  which  would  impair  the  regular 
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promotion  of  officers.  I  contend  this  means  not  only  tlie  right  to  be 
promoted,  but  all  the  rights  consequent  upon  promotion — pay  and 
command.  As  protecting  simply  the  -  right  to  be  promoted,  it  was 
utterly  vain  and  useless.  The  9ot  necessarily  increased  the  number 
of  officers  in  every  ffrade  except  the  lowest,  and  it  accelerated  promo- 
tion everywhere  and  retarded  it  nowhere. 

See  Attorney  General  Cushing's  opinion,  of  February  14,  1856,  on 
this  question. 

Again,  it  was  not  the  design  of  the  act  to  leaaen  the  pay  of  the 
several  grades.  The  provision  that  the  aggregate  pay  is  not  to  be 
increased,  implies  that  it  may  remain  the  same.  If,  then,  an  officer 
on  the  reserved  list  dies,  who,  according  to  the  petitioner's  construc- 
tion, would  succeed  to  his  pay?  None  of  the  old  captains,  for  they 
have  full  pay  already  ;  none  of  the  new  captains,  for  they  are  ^'pro- 
moted to  fill  vacancies;"  and  there  is  no  other  person  to  take  it,  as 
nobody  is  promoted,  for  promotions  only  take  place  to  keep  full  the 
active  list.  Nobody,  then,  can  receive  the  pay,  and  the  aggregate 
pay  of  grade  is  by  so  much  diminished,  and  if  all  the  captains  on  the 
reserved  list  should  die,  the  aggregate  amount  paid  to  officers  of  that 
grade  would  be  diminished  by  the  amount  of  the  pay  of  thirty-one 
captains. 

The  doctrine  that  none  but  the  first  appointees  answer  the  descrip- 
tion of  the  act  leads  to  another  consequence  violative  of  the  act.  The 
act  declares  that  none  of  its  provisions  shall  be  so  construed  as  to  in- 
crease the  aggregate  pay  of  the  several  grades.  Hence  all  the  new 
captains,  in  excess  of  the  original  limited  number,  have  modified 
pay — not  that  of  captains.  If  one  of  these  die,  and  a  commander  be 
promoted  to  fill  the  vacancy,  such  commander,  when  promoted,  would, 
according  to  the  petitioner's  construction,  be  entitled  to  full  pay,  the 
vacancy  not  being  created  by  the  reserved  list.  Then  the  new  ap- 
pointee would  receive  more  than  his  predecessor,  and  the  aggregate 
pay  of  the  grade,  which  was  up  to  the  limit  before,  would  necessarily 
be  increased  beyond  the  limit,  which  is  contrary  to  the  act. 

I  maintain,  therefore,  that  the  decision  of  the  Secretary  of  the  Navy 
upon  this  claim  is  correct. 

1.  Because  Morris  was  promoted  by  virtue  of  the  authority  given 
the  President  by  the  act  of  February  28,  1855,  to  promote  officers  to 
fill  vacancies  created  by  the  reserved  list,  and  must,  therefore,  be  con- 
sidered as  one  of  the  officers  so  promoted. 

2.  Because  any  other  construction  of  the  act  will  violate  the  rights 
of  senior  officers,  which  are  intended  to  be  protected  by  the  3d  section 
of  the  act. 

3.  Because  the  construction  of  the  act  contended  for  by  the  petitioner 
would,  in  some  cases,  lessen  the  aggregate  pay  of  the  several  grades. 

4.  Because  the  same  construction  would,  in  certain  cases,  increase 
the  pay  of  the  several  grades. 

The  true  construction  of  the  act  must  be  such  as  will  not  involve 
consequences  which  the  act  itself  prohibits. 

J.  D.  Mcpherson, 

Deputy  Solicitor. 
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Morris  vs.  Thb  United  States. 
Opinion  of  Judge  Blackford  adverse  to  the  claim.  . 

This  suit  is  brought  to  recover  a  certain  balance  of  pay  which  the 
claimant  alleges  to  be  due  to  him  as  a  captain  in  the  navy  of  the 
United  States. 

The  act  of  Congress  of  the  28th  of  February,  1855,  entitled  **  An 
act  to  promote  the  efficiency  of  the  navy,"  provides,  among  other 
things,  that  the  officers  of  the  navy  in  the  grades  of  captain,  com- 
mander, lieutenant,  masters,  and  passed  midshipmen,  found  incapable 
of  performing  their  duties,  should  be  dropped  from  the  rolls  or  placed 
on  a  reserved  list ;  that  those  officers  thus  placed  on  the  reserved  list 
should  receive  certain  reduced  pay  ;  that  the  vacancies  created  in  the 
active  service  list,  by  placing  officers  on  the  reserved  list,  should  be 
filled  by  regular  promotion  in  the  order  of  rank  or  seniority ;  and  that 
officers  who  might  be  promoted  to  fill  the  vacancies  created  by  the  re- 
served list  should  receive  certain  reduced  pay. — (10  Stat,  at  Large,  616.) 

In  consequence  of  that  act  there  were  a  large  number  of  captains 
placed  on  the  reserved  list^  and  the  vacancies  thereby  created  in  the 
active  service  list  were  filled,  in  September,  1855,  by  the  promotion  of 
commanders  in  the  order  of  their  rank  or  seniority.  Among  the 
officers  so  promoted  from  the  grade  of  commanders  to  that  of  captains, 
and  who  accordingly  received  the  reduced  pay,  was  Victor  M.  Ran- 
dolph. That  officer,  at  the  time  of  his  promotion,  stood,  on  the  navy 
register,  thirty  numbers  above  Commander  Morris,  the  present  claim- 
ant. There  being  on  the  service  list  of  commanders,  at  the  time  said 
vacancies  were  filled,  a  greater  number  of  officers  above  Commander 
Horris  than  were  required  to  fill  those  vacancies,  he  remained,  after 
those  vacancies  were  filled,  in  the  grade  of  commanders.  Afterwards, 
on  the  26th  of  December,  1866,  Captain  Bladen  Dulany,  one  of  the 
captains  receiving  full  pay,  died  ;  and  said  Captain  Randolph,  passing, 
according  to  the  established  order  of  promotion,  into  the  place  left 
vacant  by  Captain  Dulany's  death,  was  considered,  by  the  Secretary 
of  the  Navy,  to  be  entitled  to  full  pay,  and  the  same  was  paid  to  him 
accordingly.  On  the  13th  of  March,  1857,  the  present  claimant,  Mor- 
ris, then  a  commander,  was  (according  to  a  statement  in  the  agreed 
case)  nominated  to  the  Senate  as  a  captain  vice  said  Bladen  Dulany, 
deceased,  and  the  nomination  was  confirmed  on  the  13th  of  March, 
1857,  to  date  from  the  28th  of  December,  1856. 

The  claimant,  Morris,  has  received,  since  the  date  of  his  commission 
as  captain,  the  reduced  pay  allowed  by  said  act  of  1855  to  captains 

Eromoted  to  fill  the  vacancies  created  by  the  reserved  list.  He  now 
rings  this  suit  to  recover  the  difference  between  the  reduced  pay 
thus  received  and  the  full  pay  prescribed  by  the  act  of  the  3d  of  March, 
1836. — (4  Stat,  at  Large,  755.)  That  difference  is  stated  by  the  peti- 
tion to  have  amounted,  on  the  1st  of  November,  1857,  to  the  sum  of 
f592  59. 

We  are  of  opinion  that  the  decision  of  the  Secretary  of  the  Navy  is 
correct.    The  full  pay  vacancy  created  by  the  death  of  Captain  Dulany 
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was  filled  by  the  advance  in  regular  order  of-  promotion  of  Captain 
Bandolph.  This  advance  of  Captain  Randolph,  and  the  consequent 
advance  of  the  captains  standing  below  him,  occasioned  a  vacancy  at 
the  end  of  the  active  service  list  of  captains.  That  would  have  been 
the  course  previously  to  said  act  of  1855,  on  the  death  of  one  of  the 
captains  ;  and  that  act  expressly  provides  against  any  change  in  such 
proceeding.  It  enacts  that  nothing  in  it  '^  shall  be  construed  to  re- 
strict, apply  to,  or  impair,  the  regular  promotion  of  officers  in  the 
service  list  of  the  navy  who  may  be  at  any  time  entitled  to  promotion, 
consequent  upon  deaths,  dismissals,  or  resignations,  in  the  naval 
service."  The  said  vacancy  at  the  end  of  the  active  service  list  of 
captains  was  a  reduced  pay  vacancy,  and  was  to  be  filled  by  the  pro- 
motion of  a  commander.  The  commander  entitled  to  fill  that  vacancy 
was  Morris,  and  he  was  promoted  accordingly.  It  is  true  that  Morris 
does  not  fill  a  vacancy  immediately  created  by  the  reserved  list,  but 
he  stands  in  the  place  of  one  who  did  fill  such  vacancy,  and  we  con- 
sider him  entitled  to  the  same  rank  and  command,  and  to  the  same 
payof  the  officer  whose  place  he  occupies.  The  two  captains,  Ran- 
dolph and  Morris,  cannot  both  receive  the  full  pay,  for  the  reason,  were 
there  no  other,  that  such  pay  to  both  would  increase  the  aggregate 
pay  of  the  grade  of  captains,  which  said  act  of  1855  expressly  forbids. 
Hence,  if  Morris  be  allowed  full  pay,  his  senior  officer,  Randolph,  can 
only  have  the  reduced  pay.  We  do  not  believe  that  Congress  intended, 
by  the  act  of  1855,  that  any  junior  officer  should  have  higher  pay  than 
his  seniors  of  the  same  grade. 

The  case  before  us  seems  to  be  the  same  in  principle  as  if  a  vacancy 
had  been  created  by  the  death  of  one  of  the  reduced  pay  captains. 
Such  a  vacancy  would  be  filled  by  the  promotion  of  the  senior  com- 
niander  ;  and  it  is  clear  that  he  could  not  receive  full  pay,  because 
that  would  increase  the  pay  of  the  grade,  which,  as  before  said,  is  for- 
bidden by  the  act  of  1855.  The  vacancy  in  such  case,  as  in  the  one 
before  us,  would  not  be  immediately  created  by  the  reserved  list. 

Our  opinion  is  that  the  claimant  has  no  cause  of  action. 


in  the  court  of  claims. 

Hbnet  W.  Morris  vs.  The  Unitbd  Statbb. 
Opinion  of  Scarburgh,  J.,  adverse  to  the  claim. 

Bladen  Dulany  was  commissioned  a  captain  in  the  navy  of  the 
United  States  on  the  8th  day  of  September,  A.  D.  1841.  He  died  on 
the  26th  day  of  December,  A.  D.  1856.  At  the  time  of  his  death  he 
was  on  the  active  service  list,  and  in  the  receipt  of  the  regular  pay  of 
a  captain. 

The  petitioner  was  nominated  to  the  Senate  as  captain,  vice  Bladen 
Dulany,  deceased,  and  his  nomination  was  confirmed  on  the  13th  day 
of  March,  1857,  to  bear  date  from  the  28th  of  December,  1856.  He 
has  received  pay  as  a  captain  to  the  Ist  day  of  November,  A.  D.  1857, 
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at  the  rate  of  $2,800  a  year,  as  prescribed  by  the  act  of  February  28, 
A.  D.  18.^5.  He  further  states  as  follows:  That  under  the  act  of 
1836,  which  regulates  the  pay  of  officers  of  the  uavy,  his  pay  from 

December  27,  A.  D.  1856,  to  November  1,  1857,  is |2,960  97 

That  he  has  received 2,368  38 

And  that  thereis  still  due  and  unpaid $592  59 

In  an  ^'agreed  statement  of  facts,"  signed  by  the  counsel  for  the 
petitioner  and  the  deputy  solicitor,  it  is  further  stated  as  follows  : 

^'3.  The  amount  claimed  in  the  petition  is  due  by  the  government, 
if  the  petitioner  is  not  included  in  the  second  section  of  the  act  of 
February  28,  1855,  entitled  '  An  act  to  promote  the  efficiency  of  the 
navy.' 

"4.  On  the  4th  of  September,  1855,  there  were  promoted,  to  fill 
vacancies  on  the  active  service  list,  34  captains,  73  commanders,  and 
157  lieutenants — 264  in  all.  Of  these  63  were  promoted  to  fill  pre- 
existing vacancies,  and  201  to  fill  vacancies  created  by  the  retiring 
board. 

**  5.  The  aggregate  pay  of  the  navy  will  not  be  increased  by  paying 
the  petitioner  and  those  who  stand  in  the  same  position,  the  full  pay 
claimed,  if  those  who  were  promoted  to  fill  the  vacancies  occasioned 
by  the  retiring  board  are  confined  to  the  modified  pay  provided  by  the 
second  section  of  the  act  of  February  28,  1855. 

"6.  The  petitioner  would  not  have  been  entitled  to  promotion  on 
the  death  of  Captain  Dulany  had  not  a  senior  commander,  V,  M. 
Randolph,  been  previously  promoted  to  fill  a  vacancy  created  by  the 
retired  list. 

^^7.  Had  not  Commander  Y.  M.  Bandolph  been  previously  pro- 
moted to  fill  a  vacancy  created  by  the  retired  list,  he  would  have  been 
entitled  to  promotion  to  the  vacancy  occasioned  by  Captain  Dulany 's 
death. 

"8.  If  the  petitioner  be  paid,  the  aggregate  pay  of  the  navy  will  be 
increased,  unless  full  pay  be  denied  to  some  captain  who  is  senior  to 
the  petitioner. 

'^9.  The  department  pays  full  pay  to  the  officers  promoted  to  fill 
yacancies  created  by  the  retiring  board,  so  far  as  it  does  not  exceed 
the  aggregate  pay  of  the  several  grades,  or  of  the  service.'' 

The  petitioner  claims  the  above-mentioned  sum  of  Jive  hundred  and 
nifieiy-two  dollars  fifty-nine  cents. 

In  the  construction  of  the  act  of  February  18,  A.  D.  1855,  (10  Stat, 
at  Large,  p.  616.)  there  are  several  prominent  points  contemplated  by 
it  which  must  not  be  disregarded : 

1.  That  the  active-service  list  shall  not  be  reduced. 

2.  That,  in  view  of  this  object,  promotions  are  directed  to  fill  va- 
cancies, created  in  the  active-service  list,  by  placing  officers  on  the 
reserved  list. 

3.  That  officers  promoted  to  fill  the  vacancies  created  by  the  reserved 
list  shall  receive  the  modified  pay  prescribed  by  the  act. 

4.  That  the  aggregate  pay  of  the  several  grades  embraced  by  the 
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act  or  of  the  naval  seryice,  as  then  allowed  bj  law,  was  not  to  be 
increased. 

6.  That  nothing  in  the  act  contained  shall  be  construed  to  restrict, 
apply  to,  or  impair  the  regular  promotion  of  officers  in  the  service  list 
of  the  uBLYj,  who  may  be  at  any  time  entitled  to  promotion,  conse- 
quent upon  deaths,  dismissals,  or  resignations  in  the  naval  service. 

These  several  objects  are  so  plainly  contemplated  by  the  act,  that  if 
the  words  be  susceptible  of  it,  such  a  construction  must  be  adopted  as 
will  not  defeat  any  of  them.  This,  I  think,  can  be  done  without 
difficulty^  at  least  as  regards  the  petitioner's  case. 

V.  M.  Randolph  was  promoted  to  fill  a  vacancy  created  by  the  re- 
served list.  This  was  a  special  promotion,  authorized  by  the  act  of 
1855.  It  gave  him  the  office,  but  not  the  pay  of  a  captain  ;  it  entitled 
him  only  to  the  modified  pay  allowed  by  that  act.  It  was  not  full 
promotion,  but  a  promotion  for  the  purposes  of  the  act  of  1865.  No 
vacancy  hid  occurred  in  the  office  of  captain  in  the  navy,  but  only  in 
the  active  service  list  of  the  grade  of  captain.  No  officer  of  that  grade 
in  the  navy  had  died,  been  dismissed,  or  resigned  ;  the  promotion, 
therefore,  was  peculiar  and  imperfect.  It  was  something  entirely  dis- 
tinct and  separate  from  the  promotion  which  was  previously  known 
in  the  navy,  and  which  was  to  continue,  and  does  continue,  unimpaired 
and  unrestricted  by  the  act  of  1855,  because  that  act  shall  not  be  con* 
strued  to  apply  to  such  promotion.  Although  it  was  a  ^^  regular 
promotion,  in  the  order  of  rank  and  seniority,"  in  the  sense  of  the 
second  section  of  the  actof  L855,  yetit  plainly  was  not  ^Hhe  regular  pro- 
motion "  mentioned  in  the  third  section  of  the  act.  To  the  latter 
promotion,  it  must  be  borne  in  mind,  the  act  does  not  apply.  Henoe, 
upon  the  death  of  Dulany,  Randolph  became  entitled  to  ^'the  regular 
promotion ' '  referred  to  in  the  third  section  of  the  act.  This  is  ob- 
viously true,  tor  otherwise  the  act  of  1855  would  apply  to  such  pro- 
motions, and  restrict  and  impair  them,  which  is  expressly  forbidden. 
By  that  promotion  he  would  become  entitled  to  the  regular  pay  of  a 
captain  ;  but  he  was  already  commissioned  as  a  captain,  and  enjoyed 
the  office  and  rank  of  a  captain.  To  complete  his  promotion,  to  make 
it  what  it  would  have  been  if  the  act  of  1855  had  not  been  passed  ;  in 
a  word,  to  give  him  ^^  the  regular  promotion  "  mentioned  in  the  third 
section  of  that  act,  to  which  he  had  become  entitled,  it  was  only 
necessary  to  allow  him  the  regular  pay  of  a  captain.  This  being 
done,  he  was  no  longer  an  officer  promoted  to  fill  a  vacancy  created 
by  the  reserved  list,  but  enjoyed  a  promotion  consequent  upon  the 
death  of  his  senior  officer. 

The  effect  of  Y.  M.  Randolph's  promotion  to  fill  the  vacancy  ooca- 
sioned  by  the  death  of  Dulany,  was  to  leave  a  vacancy  created  by 
the  reserved  list  unfilled.  The  petitioner  was  entitled  to  this,  and  it 
was  given  to  him  ;  and  thus  it  was  again  ^'  filled  by  regular  promo- 
tion in  the  order  of  rank  or  senority,"  in  pursuance  of  the  provisions 
of  the  act  of  1855.  He  was  promoted  to  the  office  of  captain,  with  the 
modified  pay  allowed  by  that  act,  and  fills  a  vacancy  created  in  the 
active-service  list,  by  placing  officers  on  the  reserved  list.  A  similar 
promotion  must  occur  whenever  a  captain,  who  was  promoted  to  fill  a 
vacancy  created  by  the  reserved  list,  dies,  for  otherwise  the  active- 
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flervioe  list  could  not  be  kept  full ;  but  it  is  a  special  promotion  under 
the  act  of  1855^  and  entitles  the  officer  promoted  only  to  the  modified 
pay  of  that  act.  It  cannot  be  ^'  the  regular  promotion  "  to  which  the 
act  does  not  apply,  for  if  it  were,  the  aggregate  pay  of  the  grade  would 
be  increased,  it  is  emphatically  a  promotion  to  fill  a  vacancy  on  the 
active-service  list  created  by  the  reserved  list. 

The  captains  on  the  reserved  list  are  out  of  the  line  of  promotion, 
and  receive  leave  of  absence  pay,  or  furlough  pay,  but  they  are  not 
out  of  office.  When  one  of  them  dies,  there  is  a  vacancy  in  the  office 
of  captain  in  the  navy,  and  a  regular  promotion  consequent  upon  his 
death  must  take  place.  His  office,  however,  has  already  been  filled, 
but  8vb  modo  only.  He  continued  to  hold  it  till  his  death,  but  his  place 
on  the  active-service  list,  made  vacant  by  his  being  placed  on  the  re- 
served list,  was  filled  by  one  who  has  the  office  and  rank,  but  not  the 
pay  of  a  captain.  Upon  the  death  of  the  retired  officer,  the  senior 
officer  upon  the  list  of  those  promoted  to  fill  vacancies  created  by  the 
reserved  list,  becomes  entitled  to  regular  promotion — the  promotion 
consequent  upon  the  death  of  his  superior  officer — and  to  regular  pay. 
He  has  already  the  office  and  rank  of  captain  ;  to  consummate  his  pro- 
motion, to  make  it  the  regular  promotion  to  which  he  is  entitled,  and 
to  which  the  act  of  1865  does  not  apply,  it  is  only  necessary  to  give 
him  in  addition  the  regular  pay  of  a  captain.  He  is  then  no  longer 
an  officer  promoted  to  fill  a  vacancy  created  by  the  reserved  list ;  and 
the  aggregate  pay  of  his  grade,  or  of  the  naval  service,  is  not  increased. 
Thus  the  number  of  those  promoted  to  fill  vacancies  created  by  the 
reserved  list  will  on  each  successive  death,  resignation,  or  removal  of 
the  officers  on  the  reserved  list  be  reduced,  until  upon  the  death,  resig- 
nation, or  lemoval  of  the  last  survivor,  all  the  officers  on  the  active- 
service  list  will  be  entitled  to  and  enjoy  full  promotion  and  regular 

Such,  it  seems  to  me,  is  the  proper  construction,  and  the  true  spirit 
and  operation  of  the  act  of  1855.  This  construction  interferes  as  little 
as  practicable  with  the  previously  established  principles  governing 
the  naval  service,  especially  as  regards  grade  and  seniority.  It  is  con- 
sistent alike  with  the  words  and  spirit  of  the  act ;  it  contemplates  the 
act  as  a  whole,  regarding  the  dependence  and  connexion  of  the  several 
parts,  and  giving  due  effect  to  each.  But  the  construction  contended 
for  by  the  petitioner  gives  undue  weight  to  one  portion  of  the  act  at 
the  expense  of  another  portion.  It  disturbs  the  order  of  rank  and 
seniority  in  the  navy,  by  giving  to  a  younger  officer  higher  pay  than 
it  gives  to  his  senior  and  superior  in  rank^  whilst  it  was  obviously  the 
intention  of  the  act  to  guard  against  such  a  disturbance.  It  restricts 
and  impairs  regular  promotions  in  the  navy,  in  direct  conflict  with  the 
express  provisions  of  the  third  section  of  the  act.  It  disregards  the 
principle  that  one  part  of  a  statute  must  be  so  construed  by  another, 
that  the  whole  may  if  possible  stand.  In  a  word^  it  is,  it  seems  to 
me^  inconsistent  with  both  the  language  and  spirit  of  the  act  considered 
as  a  whole. 

My  opinion  is  that  the  petitioner  is  not  entitled  to  relief. 
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in  the  court  op  claims. 
Henrt  W.  Morris  vs.  The  United  States. 

LoRiNG,  Justice. 

As  I  dissent  from  the  opinion  of  the  majority  of  the  Court,  I  am  to 
state  my  reasons  for  my  dissent : 

The  petitioner  was  promoted  to  be  a  captain  in  the  navy  by  a  com- 
mission '^  to  date  from  the  28th  of  December,  1856,"  and  to  which 
he  became  entitled  in  the  order  of  rank  or  seniority  on  the  death 
of  Captain  Dulany,  which  took  place  on  the  26th  of  December,  1856. 
The  petitioner  alleges  that  by  such  promotion  he  became  entitled  to 
the  full  pay  prescribed  for  officers  of  his  grade  by  the  ''Act  to  regu- 
late the  pay  of  the  navy  of  the  United  States"  of  March  3,  1835 ; 
(4  Stat,  at  Large,  756  ;)  that  he  has  been  paid  only  the  modified  pay 
which,  by  the  ''Act  to  promote  the  efficiency  of  the  navy"  of  February 
28,  1855,  (10  Stat,  at  Large,  616,)  is  prescribed  for  officers  promoted 
to  fill  "  the  vacancies  created  by  the  reserved  list,"  and  he  claims 
a  balance  of  pay  to  be  due  to  him. 

The  act  of  1855,  section  2,  enacts  as  follows:  "And  officers  who  may 
be  promoted  to  fill  the  vacancies  created  by  the  reserved  list  shall, 
while  unemployed,  receive  only  'the  leave  of  absence'  or  'waiting 
orders'  pay,  to  which  they  would  have  been  entitled  if  such  promotion 
had  not  been  made ;  but  when  employed  at  sea,  or  on  other  service, 
they  shall  receive  in  addition  to  such  '  leave  of  absence'  or  '  waiting 
orders'  pay,  the  difference  between  '  the  waiting  orders'  or  '  leave  of 
absence'  pay  and  the  lowest  sea  pay  of  the  grade  to  which  they  may 
be  promoted." 

It  is  claimed  by  the  United  States  that  Captain  Morris  is  one  of  the 
officers  "promoted  to  fill  the  vacancies  created  by  the  reserved  list," 
and  is  therefore  within  the  provisions  of  the  statute  cited  above ;  and 
the  position  is  rested  on  the  sixth  and  seventh  propositions  of  the 
agreed  statement  of  facts^  which  are  as  follows : 

6th.  The  petitioner  would  not  have  been  entitled  to  promotion  on 
the  death  of  Captain  Dulany,  had  not  a  senior  commander,  V.  M. 
Bandolph,  been  previously  promoted  to  fill  a  vacancy  in  the  rank  of 
captain  created  by  the  retired  list. 

7th.  Had  not  Commander  V.  M.  Bandolph  been  previously  pro- 
moted to  fill  a  vacancy  created  by  the  retired  list,  he  would  have  been 
entitled  to  promotion  to  the  vacancy  occasioned  by  Captain  Dulany's 
death. 

It  seems  to  me  that  the  result  of  these  propositions  is,  that  the  peti- 
tioner was  not,  and  Captain  Y.  M.  Randolph  was,  promoted  to  nil  a 
vacancy  created  by  the  reserved  list ;  and  that  the  consequence  is,  that 
the  former  is  not,  and  the  latter  is,  within  the  provisions  of  the  2d 
section  of  the  act  of  1855,  c.  127,  cited  above.  The  description  of  the 
officers  to  whom  those  provisions  are  applicable  is  as  specific  and  pre- 
cise as  it  could  be  made.  The  words  of  the  act  are,  "  officers  who  may 
be  promoted  to  fill  the  '  vacandea'  created  by  the  reserved  list."  The 
only  ^^  vacancies*'  referred  to,  are  those  created  by  the  reserved  list. 
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and  by  that  aioney  or  without  more ;  and  the  onl^  officers  referred  to, 
are  those  promoted  for  the  purpose  of  filling  such  vacancies,  and  for 
no  other  reason,  and  other  officers  are  not  within  the  terms  of  the 
statute  description. 

The  act  of  1856,  c.  12T,  ^Ho  promote  the  efficiency  of  the  navy/' 
was  an  expedient  without  precedent  and  without  rule,  other  than  its 
own  text ;  it  was  made  and  used  for  the  occasion,  and  ceased  with  it. 
Its  provisions,  therefore,  are  not  to  be  extended  by  construction  beyond 
the  plain  reach  of  their  terms.  Its  contemplated  action  was  to  create 
at  once  and  altogether  a  great  number  of  vacancies  in  every  grade 
within  its  scope,  and  at  once  to  fill  these  vacancies  by  promotions,  and 
thus  to  advance  many  officers  in  each  grade,  sooner  than  they  would 
have  been  advanced  by  the  laws  for  the  organization  of  the  navy.  This 
was  the  general  consequence  of  the  act,  and  its  advantage  occurred 
directly  and  especially  to  those  officers  in  each  grade  promoted  to  fill 
the  vacancies  created  by  the  reserved  list.  There  might  be  a  reason 
and  an  equity,  therefore^  in  qualifying  this  advantage  by  the  pro- 
visions in  the  2d  section  modifying  the  pay  of  such  officers,  and  in 
confining  those  provisions  to  them. 

And  it'  the  provisions  of  the  statute,  construed  according  to  the  ordi- 
nary meaning  of  their  terms,  meet  the  general  consequence  of  the  act, 
it  is  no  reason  against  such  construction  or  for  transcending  the 
letter  of  the  statute,  that,  in  the  peculiar  circumstances  of  a  partic- 
ular case,  it  works  a  hardship  or  a  result  not  contemplated  ;  for  every 
statute  does  that,  and  it  is  unavoidable,  for  the  variety  of  circumstances 
of  particular  cases  is  beyond  the  compass  of  human  forecast. 

And  whatever  may  have  been  the  reasons  of  the  legislature  for  the 
provisions  of  the  2d  section  referred  to,  if  the  description  of  the  class 
of  officers  to  whom  those  provisions  are  there  applied  is  clear  and 
unambiguous,  then  those  provisions  cannot  be  exteoded  by  judicial 
construction  to  other  officers  not  within  the  letter  of  that  description  ; 
for  it  cannot  be  shown  that  such  other  officers  are  within  the  reasons 
which  induced  those  provisions,  and  by  the  gener&l  rule  the  specifica- 
tion of  one  cla^s  in  a  statute  excludes  all  other  classes.  Now,  on  the 
facts.  Captain  Morris  is  not  within  the  letter  of  that  description,  for 
he  was  promoted  to  fill  a  vacancy  in  the  complement  of  a  grade 
created  by  the  death  of  Captain  Dulany ;  and  upon  the  argument  of 
the  solicitor,  he  was  promoted  to  fill  such  a  vacancy  created  by  the 
reserved  list  and  the  death  of  Captain  Dulany,  and  that  does  not 
bring  him  within  the  letter  of  the  statute  description  ;  while  Captain 
Bandolph,  when  he  was  promoted  from  a  commander  to  be  a  captain, 
was,  as  is  admitted,  promoted  to  fill  a  vacancy  created  by  the  reserved 
list,  and  since  then  he  has  not  been  promoted  at  all. 

The  argument  for  the  United  States  assumes  as  its  basis  that  by 
Captain  Dulany's  death  some  change  took  place  in  the  position  of 
Captain  Bandolph  which  entitled  him  to  full  pay.  This  proposition 
is  necessary  to  sustain  the  defence,  but  those  who  adduce  it  must  put 
their' finger  on  the  change  and  show  just  what  it  was,  and  they  then 
must  produce  the  laws  which  authorize  the  increase  of  an  officer's  pay 
for  the  change  in  position  shown.     It  seems  to  me  that  Captain 
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Dulany's  death  produoed  two,  and  only  two  changes,  in  the  poeition 
of  any  and  all  of  the  officers  below  him. 

First  it  created  a  vacancy  in  the  complement  of  the  grade  of  captains, 
and  it  did  not  and  could  not  create  any  other  vacancyj  for,  as  used  in 
the  statutes,  the  word  vacanctfj  refers  to  the  complement  of  a  grade, 
and  is  predicable  of  nothing  else ;  and  this  vacancy  can  be  filled  only 
by  promotion^  and  that  means,  in  the  statute,  advance  in  grade  ;  of  its 
own  force  it  involves  a  change  of  grade — a  single  act,  from  its  nature 
complete  at  once,  and  not  subject  to  degrees  in  its  maturity. 

Now  it  is  certain  that  Captain  Randolph  did  not  succeed  to  this 
vacancy  in  the  complement  of  the  grade  of  captain,  and  that  Captain 
Morris  did;  and  that  Captain  Randolph  was  not  ''promoted,"  and 
that  Captain  Morris  was  ;  so  that  this  first  consequence  of  Captain 
Dulany's  death  made  no  change  in  the  position  of  Captain  Randolph. 

The  second  consequence  of  Captain  Dulany's  death  was,  that  all 
the  captains  below  him  were  advanced  in  ''  the  order  of  rank  or  se- 
niority, and  that  Captain  Randolph  being  next  in  that  order  to  Captain 
Dulany,  succeeded  to  the  seniority  he  had  held.  This  was  undoubt- 
edly a  change  in  Captain  Randolph's  position;  but  mere  seniority  in 
the  same  grade  has  nothing  to  do  with  pay,  and  there  is  no  law  which 
authorizes  the  increase  of  the  pay  of  an  officer  for  an  advance  in  mere 
seniority  in  his  grade.  Captain  Dulany 's  seniority  did  not  make  or 
enter  into  his  title  to  his  full  pay,  and  it  cannot  of  its  own  force  make 
such  title  for  his  successor  in  that  seniority,  and  in  nothing  else. 

The  result  that  gave  to  Captain  Randolph  full  pay  upon  Captain 
Dulany's  death  seems  to  have  been  reached  by  assuming  that  Captain 
Dulany's  death  made  a  vacancy  in  (he  fvU  pay  Ustj  to  which  Captain 
Randolph,  as  next  in  order  of  rank  or  seniority,  succeeded,  and  that 
thereby  he  was  removed  from  the  class  of  officers  ''  promoted  to  fill 
vacancies  created  by  the  reserve  list ;"  and  his  promotion,  imperfec- 
before,  was  completed.  Such  an  arrangement  may  be  efficient  to  pre- 
vent the  alleged  anomaly  of  a  junior  officer  receiving  higher  pay  than 
his  senior  in  the  same  grade;  but  the  queistion  in  the  case  is,  where 
is  the  law  which  authorizes  such  an  arrangement  or  ftirnishes  the 
machinery  for  it?  which  recognizes  such  thmgs  as  a  vacancy  in  the 
ffdlpay  liaty  or  ^^  a  promotion**  of  gradual  growth  and  maturity, 
impertect  when  made,  and  completed  by  subsequent  contingencies? 

The  only  '^  vacancies  "  recognized  by  the  statutes  are  vacancies  in 
the  complement  of  a  grade,  and  these  are  filled  only,  and  at  onoe 
completely,  by  that  advance  in  the  grade  which,  by  the  statutes,  is 
^^promotion."  On  this  fixed  meaning  of  the  words  ''  vacancies"  and 
^^ promotion"  the  statutes  have  organized  the  navy,  and  to  assume 
other  ''  vacancies f"  and  then,  on  succession  in  them,  to  graduate  the 
pay  of  officers  and  predicate  the  completion  of  their  ^' promotion j" 
seems  to  me  to  alter  the  statutes  and  the  organization  they  make. 

Nor  can  Captain  Randolph's  position  be  affected  by  the  3d  section 
of  the  statute  of  1856.  That  section  by  its  terms  refers  only  to  officers 
whose  promotions  are  ''  consequent  upon  deaths,  dismissals,  and  re- 
signations." And  if,  as  I  have  contended,  Captain  Randolph  was  by 
Captain  Dulany's  death,  advanced  only  in  seniority  of  rank,  and 
thereby  received  no  promotion,  in  the  statute  meaning  of  that  word^ 
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tben  he  in  no  way  comes  within  the  terms  or  scope  of  that  3d  section; 
and^  in  my  opinion,  the  3d  section  of  the  act  of  1855  removes  from 
the  operation  of  that  act  the  promotion  of  all  officers  whose  promotion 
was  '' consequent  npon  deaths,  dismissals,  or  resignations."  The 
words  of  that  section  are  as  follows :  Sec.  3.  And  be  it  further  e»- 
custed,  That  nothing  in  this  act  contained  shall  be  construed  to  restrict, 
apply  to,  or  impair,  the  regular  promotion  of  officers  in  the  service 
list  of  the  navy  who  may  be  at  any  time  entitled  to  promotion,  con- 
sequent upon  deaths,  dismissals,  or  resignations  in  the  naval  service." 
Captain  Morris  is  directly  within  that  description  if  any  officer  can 
be ;  and  if  his  ^^  promotion"  is  removed  from  the  act  of  1855  I  can 
find  no  authority  for  separating  from  his  promotion  its  consequences, 
the  pay  and  emoluments  fixed  for  his  grade  by  the  act  of  1835 . 

It  was  argued  for  the  United  States  that  the  construction  of  the  act 
of  1855  must  be  such  as  will  fulfil  its  enactment  in  the  2d  section^ 
^' that  nothing  in  this  act  contained  shall  be  held  or  construed  to 
authorize  any  increase  of  the  aggregate  pay  of  the  said  grades^  or  of 
the  naval  service  as  now  allowed  by  law  "  But  it  is  observable  that 
this  clause  is  expressly  confined  to  the  provisions  contained  in  the 
act  of  1855,  itself,  and  can,  therefore,  operate  on  nothing  else.  It 
stands  as  a  condition  annexed  to  those  provisions,  and  its  utmost  effect 
can  only  be  that  the  provisions  for  the  payment  of  officers  contained 
in  that  act  of  1855  shall  not  be  carried  out  to  increase  the  aggregate 
pay  referred  to.  The  clause  does  not  refer  to,  and  gives  no  authority 
to  alter  or  reduce  the  pay,  provided  for  in  the  act  of  1835,  ch.  27,  and 
belonging  to  the  officers  within  it,  and  the  act  of  1835  must  be  carried 
oat  as  it  stands,  unless  it  has  been  repealed  altogether  or  in  part. 

The  4th  section  of  the  act  of  1855,  ch.  127,  enacts  that  '^  all  laws 
and  clauses  of  laws,  so  far  as  they  conflict  with  the  provisions  of  this 
act,  are  hereby  repealed."  Under  such  a  clause,  the  conflict  between 
the  statutes  of  1835  and  1855,  to  effect  any  repeal  of  the  former,  must 
appear  as  they  stand  together  on  the  statute  book,  and  there  is  no  such 
conflict  shown  here.  On  the  contrary,  the  6th  proposition  in  the 
agreed  statement  of  facts,  states  thus :  '^  The  aggregate  pay  of  the 
navy  will  not  be  increased  by  paying  the  petitioner  and  those  who 
stand  in  the  same  position  the  full  pay  claimed,  if  those  who  were 
promoted  to  fill  the  vacancies  occasioned  by  the  retiring  board  are 
confined  to  the  modified  pay  provided  by  the  second  section  of  the  act 
of  February  28, 1855."  So  that  it  is  clear  and  agreed  that  both 
statutes  may  be  administered  together,  and  each  according  to  its  very 
letter.  In  such  case,  I  think  there  is  no  authority  for  departing  from 
the  letter  of  either ;  and  as,  in  my  opinion.  Captain  Morris  is  within 
the  provision  of  the  statute  of  1835,  ch.  27,  and  is  not  within  the 
second  section  of  the  statute  of  1855,  ch.  127^  I  am  of  opinion  that  he 
is  entitled  to  the  relief  he  prays  for. 
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ALMANZON  HUSTON. 


Jaxuaet  18,  1869.*— Reported  from  the  Oourt  of  Claims ;  oommitted  to  a  Ck>]nmlttee  o£  the 

Whole  Hoiue,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  qf  Bepresentatives  of  the  United 

Staies  in  Congress  (MsenMed: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

ALMANZON  HUSTON  vs.  THE  UNITED  STATES, 

(Recommitted  by  both  Houses  of  Congress. ) 

1.  The  petition  of  the  claimant  as  amended. 

2.  Depositions  offered  by  the  claimant,  and  numbered  1,  2,  3,  4,  5, 
6,  7,  8,  and  9,  transmitted  to  the  Senate. 

3.  Certified  documents  and  letters  from  the  Post  OflSce  Depart- 
ment transmitted  to  the  Senate. 

4.  Claimant's  brief  and  argument. 

5.  United  States  Solicitor's  brief. 

6.  Opinion  of  the  Court  adverse  to  the  claim. 

The  original  report,  No.  16,  of  the  Court  of  Claims  to  the  Senate, 
and  recommitted,  is  herewith  returned  to  the  Senate.    The  report  of 
the  House  of  Representatives  was  printed,  and  will  be  found  in  the 
printed  House  documents,  report  No.  197,  1st  session  34th  Congress. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
-,  seal  of  said  Court,  at  Washington,  this  17th  day  of  January, 
[L.  8.  J  ^  jj^  1859. 

SAM'L  H.  HUNTINGTON, 

Chitf  Clerk  Court  of  Cimma. 
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IN  THE  UNITED  STATES  COURT  OF  CrjklMS. 

District  op  Columbia,    Washington  County,  88. 

To  the  honorable  the  Judge8  of  the  Court  of  Claims: 

The  petition  of  Almanzon  Huston,  a  resident  citizen  of  the  State 
of  Texas,  respectfully  showeth  unto  your  honors,  that  the  government 
of  the  United  States  is  justly  indebted  to  him  in  the  sum  of  $21,160. 

In  tlie  month  of  October,  1848,  your  petitioner  became  sub-con- 
tractor under  one  B.  W.  Martin  for  carrying  the  United  States  mail, 
from  Sabine  town  to  San  Augustine,  in  said  State  of  Texas,  a  distance 
of  twenty-eight  miles,  for  the  sum  of  $575  per  annum  for  two-horse 
coach  service;  and  about  the  same  time  he  became  a  sub-contractor 
under  one  George  W.  Orant  to  carry  the  mails  from  San  Augustine 
to  the  city  of  Houston,  upwards  of  two  hundred  miles,  in  two-horse 
coaches,  and  a  horse  mail  from  Huntsville  to  Washington,  about 
seventy-five  miles,  for  the  annual  compensation  of  five  thousand  one 
hundred  dollars.  Soon  afterwards  the  service  from  Huntsville  to 
Washington  was  increased  to  two-horse  coach  service,  and  an  addi- 
tional allowance  was  made  petitioner  by  the  Postmaster  General  of 
$760;  an  increase  of  speed  was  also  ordered  from  seven  to  five  days 
on  the  lines,  for  which  an  additional  allowance  of  five  hundred  dollars 
was  made. 

Your  petitioner  would  represent  that  the  increase  of  mail  matter 
into  Texas  after  the  close  of  the  war  with  Mexico  was  so  great  that 
it  became  impossible  to  transport  it  in  two-horse  coaches.  An  appli- 
cation was  made  to  the  Post  Office  Department  for  an  increase  of 
service,  which  was  declined  in  consequence  of  annexation  having 
taken  place  too  late  for  the  regular  mail  lettings  in  1846.  Your 
petitioner  would  state  that  the  route  in  question  was  the  great 
thoroughfare  in  and  through  the  State  of  Texas,  and  over  it  had  to 
be  transported  all  the  mails  for  a  very  large  portion  of  the  State. 
From  this  main  route,  branch  routes  distributed  the  mails  through 
eastern,  northern,  and  a  large  portion  of  middle  Texas.  The  impor- 
tance of  this  route  rendered  it  essential,  for  the  regularity  of  the 
mails  throughout  the  State,  that  it  should  not  only  be  kept  up,  but 
that  sufficient  service  should  be  placed  upon  it  to  enable  the  contrac- 
tor to  carry  the  whole  mail  through. 

Under  these  circumstances  your  petitioner  placed  on  the  entire 
route  four-horse  post  coach  service  on  the  first  of  November,  1848, 
and  continued  it  to  the  30th  day  of  June,  1850,  when  his  contract 
expired.  In  his  efforts  to  sustain  this  route,  in  spite  of  bad  roads  and 
high  prices  of  everything,  your  petitioner  spent  three  times  the 
amount  of  his  contract  pay.  His  whole  estate  was  expended  in  keep- 
ing up  the  public  service  and  in  preserving  the  regularity  of  the 
United  States  mails.  Had  he  not  performed  the  service  he  did,  the 
whole  mail  facilities  of  the  interior  of  Texas  would  have  been  useless, 
as  they  were  supplied  through  your  petitioner's  efforts,  and  over  his 
route. — (See  papers  on  file.) 
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The  whole  amount  allowed  your  petitioner,  including  the  additional 
compensation,  was  $6, 894.  The  contracts  which  were  made  in  the 
spring  of  1850  hy  the  General  Post  OflRce  Department  for  precisely 
the  same  service,  and  which  went  into  operation  on  the  first  day  of 
July,  1850,  amount  in  the  aggregate,  and  at  the  lowest  bids,  to 
$19,590.  Therefore,  your  petitioner  prays  an  allowance  for  the 
labor  and  service  performed  by  him  for  the  general  government,  (the 
benefits  accruing  from  which  flowed  into  the  national  treasury, )  equal 
in  amount  to  the  difference  between  the  sum  he  received  and  that 
which  was  allowed  under  the  contract  of  1850  for  the'same  service, 
making  the  sum  of  $12,696  per  annum,  or  $21,160  for  the  time  he 
performed  the  service. 

Your  petitioner  applied  to  the  Congress  of  the  United  States  for 
relief,  and  on  the  12th  of  April,  1850,  his  application  was  referred  by 
the  Senate  to  the  Committee  on  Post  Offices  and  Post  Roads;  and  on  the 
16th  May  following  there  was  a  bill  reported,  but  no  other  action 
then  had.  In  1854,  February  27,  the  subject  was  again  referred 
to  the  appropriate  committee,  and  on  the  9th  day  of  March  a  bill 
was  reported,  in  words  as  follows: 

"A  BILL  for  the  relief  of  Almanson  Huston. 

**5c  it  enacted  by  the  Senate  and  House  of  BepresentcUives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Postmaster 
General  be,  and  he  is  hereby,  authorized  to  examine  the  claims  of 
Almanzon  Huston  for  additional  compensation  for  carrying  the  mail 
from  Sabine  town  to  the  city  of  Houston,  and  from  Huntsville  to 
Washington,  in  the  State  of  Texas,  and  make  such  allowance  as  the 
said  Postmaster  General  may  deem  just  and  equitable,  and  that  the 
amount,  if  any  be  so  awarded,  be  paid  out  of  any  moneys  in  the 
treasury  not  otherwise  appropriated." 

This  bill  was  passed  on  the  7th  day  of  April  following,  and  sent  to 
the  House  of  Representatives  for  its  concurrence.  On  the  19th  of 
April,  1854,  the  bill  was  reported  from  the  committee,  and,  on  motion, 
laid  on  the  table;  aod  on  the  17th  January,  1855,  it  was  again  referred 
to  the  Committee  on  Post  Offices  and  Post  Roads,  which  agreed  to 
report  the  biU  toithout  amendment,  and  recommend  its  passage.  No 
report,  however,  was  made,  for  the  want  of  time,  and  Congress 
adjourned  without  any  final  action  on  the  bill. 

Your  petitioner  would  also  state  that  he  is  the  original'  and  only 
party  in  interest  in  the  claim;  and  prays  your  honorable  Court  te* 
frame  such  a  bill  for  the  action  of  Congress  as  will  appropriate  to 
him  the  said  sum  of  $21,160;  and,  as  in  duty  bound,  he  will  ever 
pray,  Ac. 

A.  H.  EVANS,  AUomey  for  Claimant. 


The  State  op  Texas,  San. Augustine  County. 

I,  Almanzon  Huston,  do  solemnly  swear  that  the  facts  as  set  forth 
in  the  foregoing  petition  are  just  and  true,  to  the  best  of  my  knowl-^ 
edge  and  belief^  so  help  me  God. 

ALMANZON  HFSTON. 


ALliANZON  HUSTOK. 


Sworn  to  and  subscribed  before  me,  the  undersigned  authority,  on 
this  12th  day  of  June,  1855. 

R.  F.  SLAUGHTER,  J.  P. 


And  now  comes  the  said  claimant,  Almanzon  Huston,  by  his  attor- 
ney, Alexander  H.  Evans,  and  leave  of  the  Court  being  first  had  and 
obtained,  amends  his  original  petition,  to  wit: 

First.  Make  the  last  line  on  the  first  printed  page  read  on  the  1st 
of  November,  instead  of  in  the  month  of  November. 

Secondly.  Insert  in  the  third  line  of  the  first  page  $21, 160,  in  lien 
of  $14,894. 

Thirdly.  In  the  tenth  line,  second  page,  insert  $6, 894,  instead  of 
$6,985. 

Fourthly.  In  thirtieth  line,  second  page,  insert  $19,590,  instead  of 
$16,290. 

Fifthly^  In  the  nineteenth  line,  on  second  page,  insert  $12,696  for 
$9,365;  and  in  lieu  of  $14,827,  insert  $21,160. 

Sixthly.  In  second  line,  on  third  page,  in  lieu  of  $14,827,  insert 
$21,160. 

A.  H.  EVANS,  AtUn-noy. 


united  states  court  of  clmmb., 
Almanzon  Huston  vs.  The  United  Staws. 

Brief, 

This  cause  was  before  the  Court  of  Claims  in  1856,  and  it  was 
then  decided  that  petitioner  showed  a  good  cause  of  action,  which 
•entitled  the  plaintiff  to  relief;  and  the  proof  fully  sustaining  the 
allegations  in  plaintiff's  petition,  this  honorable  Court  ordered  and 
•decreed  that  the  plaintiff  was  entitled  to  recover  of  the  United  States 
the  sum  of  $11,490,  and  reported  a  bill  accordingly  to  Congress, 
which  was  referred  by  the  House  of  Representatives  to  the  appro- 
jpriate  committee,  and  was,  upon  motion  in  the  House,  referred  to 
the  Court  of  Claims  for  a  rehearing;  and  as  all  the  questions  of  law 
in  the  case  have  been  settled  by  the  Court  in  its  former  decision  in 
favor  of  the  petitioner,  the  case  is  now  again  before  the  Court  to  be 
heard  and  determined  upon  its  merits. 

The  petitioner  claims  nothing  from  the  government  but  that  which 
ihe  is  justly  entitled  to  receive.  His  claim  is  not  one  of  an  ordinary 
anail  contract,  but  grew  out  of  a  state  of  facts  and  circumstances 
which  perhaps  may  never  again  arise.  Under  the  government  he 
became  mail  contractor  under  the  first  lettings  of  the  mails  in  Texas 
after  annexation,  which  contracts  were  made  by  the  Postmaster  Gen- 
eral at  a  time  when  the  department  did  not  and  could  not  know  what 
mail  service  was  required  in  Texas,  from  the  fact  that  the  govern- 
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ment  had  not  then  performed  any  mail  service  in  the  State.  The  late 
republic  of  Texas  voluntarily  merged  her  political  existence  in  that 
of  the  American  confederacy,  upon  no  other  conditions  and  stipula- 
tions than  those  of  her  sister  States,  that  is,  to  be  placed  upon  the 
same  footing  and  have  guaranteed  and  awarded  to  her  all  the  rights, 
benefits,  and  privileges  of  her  sister  States. 

Texas  not  having  been  a  Territory  of  the  United  States,  and  the 
general  government  not  knowing  what  mail  facilities  her  citizens 
would  need,  under  that  state  of  facts  she  contracted  on  the  routes  of 
which  the  petitioner  was  contractor  for  two-horse  hack  service, 
which  was  wholly  insufficient  for  part  of  the  time  to  transport  the 
mails  on  the  routes  in  question,  as  proven  by  the  testimony  of  a 
number  of  the  most  respectable  and  some  of  the  most  distinguished 
citizens  of  Texas;  most  of  the  witnesses  being  at  the  time  officers  of 
the  United  States  government,  and  connected  with  the  Post  Office 
Department,  and  all  of  them  cognizant  of  the  facts  about  which  they 
testify. 

Then,  was  the  government  bound  in  good  faith  to  grant  to  the 
citizens  of  Texas  mail  facilities  sufficient  to  transport  their  mail 
matters?  Most  clearly  so.  If  there  was  an  error  in  letting  out  tbe 
contracts  for  a  want  of  knowledge  on  the  part  of  the  government  of 
what  mail  facilities  the  citizens  of  Texas  would  need  for  the  trans- 
portation of  their  mail  matter,  that  error  should  be  corrected  by  the 
government,  and  justice  done  one  of  her  citizens  who  has  made  great 
sacrifices  for  the  benefit  of  the  government  for  which  he  should  upon 
every  principle  of  justice  be  fully  remunerated;  for  without  four- 
horse  post  coach  service  the  citizens  of  Texas  would  have  been,  for 
the  time  the  petitioner  carried  the  mails  on  the  routes  in  question 
with  four-horse  service,  in  a  manner  without  mail  facilities  on  those 
routes,  as  is  clearly  proven  by  the  testimony. 

Aa  all  the  questions  of  law  having  been  settled  by  the  Court  in  its 
former  decision  in  the  case  as  it  now  stands,  it  would  seem  to  present 
but  two  questions  of  fact  for  the  consideration  and  adjudication  of 
the  Court: 

First.  Was  it  necessary  for  four-horse  post  coach  service  to  trans- 
port the  mails  on  the  routes  of  which  the  petitioner  was  contractor 
during  the  time  for  which  he  claims  extra  pay? 

Second.  Did  he,  the  petitioner,  perform  four-horse  post  coach 
service  on  the  routes  for  which  he  was  contractor  during  the  time 
for  which  he  claims  extra  pay? 

In  support  of  the  first  fact,  petitioner  begs  leave  to  refer  the 
honorable  Court  to  the  testimony  of  General  Sam  Houston  and  Gen- 
eral J.  Pinkney  Henderson,  which  prove  conclusively  that  if  it  were 
necessary  to  carry  the  mails  at  all  on  the  routes  in  question,  four- 
horse  post  coach  service  was  absolutely  necessary  to  transport  the 
mails  on  said  routes;  and  to  refer  to  the  testimony  of  George  L. 
Clapp,  late  mail  agent  of  the  Post  Office  Department,  and  to  Colonel 
S.  W.  Blount,  postmaster  at  San  Augustine,  at  the  time  for  which 
the  petitioner  claims  extra  pay,  and  to  the  testimony  of  other  wit- 
nessess  in  confirmation  of  the  same  facts. 
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And  ill  support  of  the  second  fact,  petitioner  begs  leave  to  refer  to 
the  testimony  of  Thomas  P.  Collins,  postmaster  at  Crockett,  James 
B.  Johnson,  deputy  postmaster  at  San  Augustine,  George  L.  Clapp, 
late  mail  agent,  and  General  Henderson's  testimony,  and  the  testi- 
mony of  every  other  witness  whose  testimony  is  before  the  Court, 
who  has  been  interrogated  in  relation  to  the  matter  in  question. 

The  late  Postmaster  General,  in  his  letter  of  the  24th  of  May,  to 
the  Hon.  R.  Brodhead,  refers  to  the  report  received  at  the  depart- 
ment from  Martin  K.  Smith,  postmaster  at  Houston,  of  the  weight  of 
the  mail  at  Houston,  from  the  14th  of  April,  1849,  to  the  13th  of 
May  of  the  same  year,  showing  an  average  of  166  pounds  and  a 
fraction  for  each  trip. 

And  also  to  his  testimony  that  was  before  the  Court,  in  which 
he  states  that  the  average  weight  of  the  mails  was  400  pounds; 
which  discrepancy  Captain  Snell  could  have  very  easily  explained, 
had  petitioner  been  able  to  have  procured  his  additional  testimony, 
but  could  not  from  the  fact  that  his  residence  is  to  petitioner  un- 
known, he  having  removed  from  Houston  to  one  of  the  extreme  fron- 
tier counties  of  the  State.  But  James  B.  Johnson  answers  to  the 
second  set  of  interrogatories  propounded  to  him,  fully  explaining  any 
discrepancy  in  Captain  Snell' s  statement.  By  reference  to  Mr.  John- 
son's answers  it  will  be  seen  that  about  the  time  Captain  Snell  made 
the  report  referred  to,  all  the  mail  matter  from  New  Orleans  for 
eastern,  southern  and  western  Texas  was  being  sent  up  Red  river 
and  transported  over  petitioner's  routes.  In  justice  to  Captcun 
Snell,  who  is  a  gentleman  incapable  of  making  any  statement  not 
strictly  correct,  petitioner  refers  to  certificates  herewith  filed, 
marked  F. 

The  committee  of  the  House  of  Representatives,  to  whom  was  re- 
ferred the  case  as  decided  by  this  Court  at  a  previous  time,  have  erred 
in  their  report  in  saying  that  the  travel  probably  justified  the  four- 
horse  coach  service,   and  it  was  therefore  procured  by  those  to  be 
profited  thereby.     To  rebut  that  presumption  of  the  committee,  peti- 
tioner begs  leave  to  refer  to  the  testimony  of  General  Sam  Houston, 
and  the  testimony  of  postmasters  and  of  other  witnesses  who   have 
been  interrogated  on  that  subject,  which  will  show  that  four  horses 
were  barely  able  to  transport  the  mail  matter  on  the  routes,  and  that 
a  passenger  could  seldom  or   ever  travel  by  the  stages.     And  the 
committee  have  erred  in  saying  that  the  petitioner  paid  a  bonus  of 
$2,675  for  the  contracts,  when,  in  truth  and  in  fact,  the  sum  of  $2,500 
was  paid  by  petitioner  and  Brooks  for  the  stock  on  the  line;  and 
after  the  purchase  of  the  stock  and  the  transfer  of  the  contracts  to 
Huston  &  Brooks,   petitioner  was  obliged  from  the  conduct  of  his 
partner.  Brooks,  to  purchase  the  entire  interest  in  the  contracts  and 
stock,  and  to  take  the  entire   responsibility  upon  himself  of  the  con- 
tracts with  the  government,   which  will  appear  by  reference  to  the 
two  letters  from  the  Post  Office  Department,  marked  F,  G,  and  the 
testimony  of  Mr.  Dixon,  all  of  which  will  show  that  it  was  not  a  mat- 
ter of  speculation  with  petitioner  in  taking  the  contracts  from  Brooks, 
but  one  of  necessity. 
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Doubtless  the  contracts  were  let  on  the  routes  in  question  by  the 
Postmaster  General  with  a  view  to  the  mail  service  under  the  postal 
arrangement  of  the  late  republic  of  Texas,  and  which  was  sufficient 
at  the  time,  as  the  mail  matter  of  the  republic  was  confined  almost 
within  the  limits  of  her  own  territory,  as  no  mail  matter  could,  be- 
fore annexation,  leave  a  post  office  in  the  United  States  and  come  to 
Texas  until  the  postage  due  the  United  States  office  was  paid;  but 
that,  after  annexation,  the  citizens  of  Texas  coming  under  the  postal 
arrangements  of  the  general  government,  the  mail  matter  increased  to 
such  a  bulk  that  it  required  four-horse  post  coach  service  to  transport 
it,  of  which  the  United  States  were  the  recipients  of  the  increased 
revenue ;  and  certainly  upon  no  principle  of  justice  could  she  ask  one 
of  her  citizens  to  transport  the  mails  of  which  she  received  the  reve- 
nue without  a  just  compensation,  and  that  under  a  contract  made  at 
a  time  when  it  was  not  known  what  mail  service  would  be  required  in 
Texas;  and  the  presumption  is,  that  the  former  contracts  were  dis- 
posed of  by  the  oiiginal  contractors,  from  the  fact  that  they  had  be- 
come satisfied  that  they  could  not  carry  them  out  under  their  con- 
tracts; at  least  the  petitioner  soon  became  satisfied,  after  he  had 
taken  them  upon  himself,  that  they  could  not  be  carried  out  with 
two-horse  hack  service. 

That  this  was  not  an  act  of  unauthorized  assumption  by  the  peti- 
tioner, he  became  satisfied,  when  but  little  more  than  one-half  of  the 
period  for  which  the  contracts  were  let  had  expired,  that  he  must 
abandon  the  contracts  or  place  four-horse  coach  service  on  the  routes. 
To  those  conclusions  all  the  testimony  irresistibly  force  the  mind. 
Under  that  state  of  facts  what  did  the  petitioner  do  ?  He  placed 
four-horse  service  on  the  routes,  not,  however,  without  the  advice  of 
George  L.  Glapp,  then  special  mail  agent  for  Texas,  and  General  Sam 
Houston  and  Thomas  J.  Rusk,  United  States  senators,  and  all  of  the 
postmasters  on  the  routes,  some  of  whom  testify  that  they  told  him 
that  he  certainly  would  be  paid  for  the  extra  service. 

And  as  soon  as  he  placed  four-horse  service  on  the  routes  he  got 
Messrs.  Houston  and  Kaufman  to  notify  the  department  of  this  fact; 
and  General  Houston  testifies  that  he  never  received  any  notice  from 
the  department  that  the  petitioner  would  not  be  paid  for  the  extra 
service.  In  addition  to  which,  he  got  Golonel  Blount,  postmaster  at 
San  Augustine,  (the  residence  of  petitioner,)  to  notify  the  depart- 
ment of  the  increased  service  and  the  necessity  for  it;  and  Colonel 
Blount  testifies  that  he  never  received  any  answer  from  the  depart- 
ment that  the  petitioner  would  not  be  paid  for  his  extra  service,  or 
any  reply  in  answer  to  his  letter  to  the  department  on  the  subject; 
and  petitioner  never  received  the  letter  of  the  10th  of  June,  referred 
to  by  the  late  Postmaster  General,  or  any  other  letter  from  the  de-^ 
partment,  notifying  him,  either  directly  or  indirectly,  that  he  would 
not  be  paid  or  compensated  for  his  extra  service. 

Confine  this  case  within  the  strictest  rules  that  the  committee  of  the 
House  of  Representatives,  in  their  opinion,  think  all  cases  of  implied 
responsibility  with  the  government  should  be  confined,  and  it  is  a 
case  which  entitles  the  petitioner  to  the  relief  he  asks,  because  the 
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Postmaster  General  contracted  with  the  original  contractors  (at  the 
to  time  when  it  was  not  known  what  kind  of  service  would  be  required) 
perform  certain  service,  and  afterwards  it  became  necessary  to  increase 
that  service  to  carry  out  the  contracts;  and  the  petitioner  performed 
that  increased  service,  which  the  department  accepted,  and  the  gov- 
ernment would  not  require  the  petitioner  to  perform  treble  the  ser- 
vice that  he  had  contracted  to  perform,  and  yet  refuse  to  compensate 
him  for  his  extra  services.  It  cannot  well  be  conceived  how  a 
stronger  case  of  implied  responsibility  could  be  made  out.  Peti- 
tioner refers  to  the  case  decided  at  the  last  term  of  this  Court, 
of  the  widow  of  the  late  James  Reeside  vs.  The  United  Stsites,  which 
was  affirmed  by  Congress  making  an  appropriation  to  pay  the  same. 

Petitioner  most  respectfully  refers  the  Court  to  the  decision  made 
at  the  last  term  in  this  case,  in  which  the  rule  of  compensation  is 
settled  to  be,  that  petitioner  is  entitled  to  pay  according  to  the  rate 
of  the  contract;  and  by  that  decision  no  payment  was  allowed  him  for 
his  extra  services,  from  Sabine  town  to  San  Augustine;  and  to  refer 
to  the  testimony  of  General  Sam  Houston,  now  before  the  Court, 
which  shows  that  petitioner  run  sixty-four  horses  on  the  routes  from 
Sabine  town  to  the  city  of  Houston,  and  eight  horses  from  Washing- 
ton to  Huntsville,  as  per  schedule  included  in  General  Houston's  in- 
terrogatories, which  number  of  horses  was  required  to  run  the  distance 
under  the  schedule  time,  seventy-two  hours. 

Mr.  Grant  ran  the  route  from  San  Augustine  to  Houston  in  seven 
days,  with  sixteen  horses  at  a  time,  when  the  roads  were  uncom- 
monly good;  and  petitioner  ran  the  routes  from  Sabine  tovm  to  the  city 
of  Houston  in  five  days  when  the  roads  were  most  wretchedly  bad, 
the  time  having  been  expedited  by  the  Post  Office  Department  from 
seven  to  five  days.  Petitioner  refers  your  honors  to  the  law  as  cited 
by  your  honors  in  its  previous  decision  of  this  case. 

A.  WOSTOJH,  in  person. 

Washington,  November  12,  1857. 


Pvjblic  Meeting. 


A  large  and  respectable  meeting  of  the  citizens  of  San  Augustine 
county  was  called  at  the  court-hoose,  in  the  town  of  San  Augustine, 
on  the  20th  day  of  December,  A.  D.  1849,  for  the  purpose  of  petition- 
ing  the  Congress  of  the  United  States  to  pay  our  meritorious  mail 
contractor.  Colonel  A.  Huston,  the  additional  expense  which  he  has 
incurred  by  carrying  our  mail  in  a  fimr-horse  oonveyanoe,  while  his 
contract  and  pay  was  only  for  a  two-horse  conveyance. 

The  meeting  was  called  to  order,  and  Major  W.  C.  Edwards  was 
elected  chairman  and  Colonel  S.  W.  Blount  secretary.  The  object  of 
the  meeting  was  fully  and  eloquently  explained  by  Colonel  J.  M. 
Ardrey  and  H.  M.  Einsey,  esqs.;  after  which  a  committee  of  fifty 
persons  was  appointed  to  draught  resolutions  expressive  of  the  sense  of 
the  meeting ;  the  committee  were  Jas.  M.  Ardrey,  H.  M.  Kinsey, 
Leroy  Miller,  H.  H.  Curl,  S.  Miller,  Charles  Stewart,  Jas.  B.  John- 
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Bon,  S.  T.  BarDS,  F.  B.  Dixon,  F.  Moore,  A.  E.  Ashmore,  B.  Moore, 
W.  C.  Duffield,  Joses  H^dy,  John  Hunt,  Wilson  Haile,  C.  Payne, 
John  Perry,  A.  Horton,  B.  D.  Wood,  James  Bullock,  R.  W.  Martin, 
W.  N.  Sigler,  George  Blake,  S.  C.  Watson,  Gordon  Needham, 
Thomas  HoUis,  0.  M.  Wheeler,  E.  B.  Powell,  C.  Epps,  &c.  Said 
committee  retired,  and  in  a  short  time  returned  and  reported  through 
their  chairman^  Colonel  Ardrey,  the  following  preamble  and  resolu- 
tions : 

Whereas  we  recognize  the  principle  of  responsibility  in  all  persons 
engaged  in  public  employment,  and  we  claim  for  ourselves  the  privi- 
lege of  applauding  or  condemnins;  their  respective  acts,  and  we  contend 
that  public  business,  performed  in  a  good  and  proper  manner,  should 
be  amply  and  fully  paid  for  by  government ;  and  whereas  our  meri- 
torious citizen,  Colonel  Almanzon  Huston,  has  become  sub-contractor 
for  mail-routes  Nos.  6113,  6123,  6140^  6146,  to  carry  the  mail  in  a 
two-horse  coach,  and  in  consequence  of  the  unparalleled  condition  of 
the  roads  from  the  almost  incessant  rains  of  the  last  year,  it  became 
necessary  to  place  a  four-horse  coach  with  four  horses  on  said  mail  line, 
as  it  was  impossible  to  transport  the  mail  by  the  conveyance  specified 
in  the  contract ;  and  whereas  we  believe  that  the  mails  would  have 
been  discontinued  and  the  contract  abandoned,  to  the  great  injury  and 
inconvenience  of  the  community,  but  for  the  course  pursued  by  Colonel 
Huston ;  and  whereas  we  hold  that  no  man  should  be  required  to 
labor  for  the  community  without  an  equivalent  compensation,  and  if 
from  miscalculation,  or  any  other  cause,  an  individual  should  be 
mistaken  in  the  expenses  of  his  undertaking,  or  should  be  from  neces- 
sity compelled  to  increase  his  expenses  or  his  labor,  we  hold  that  all 
such  increase  of  labor  or  expense  should  be  compensated  by  the  gov- 
ernment: Therefore — 

Be  it  resolvedy  That  our  fellow-citizen.  Colonel  A.  Huston,  deserves 
the  thanks  of  this  community  for  his  energy  and  industry  in  trans- 
porting the  mails  through  our  country. 

Beadved^  That  it  has  been  impossible  for  the  last  year  to  transport 
the  mails  on  Colonel  Huston's  contract  in  a  two-horse  vehicle  and 
with  two  horses,  in  consequence  of  the  excessive  and  almost  constant 
rains  and  the  extreme  badness  of  the  roads. 

Beaolvedj  That  the  act  of  Colonel  Huston  in  changing  the  manner 
of  carrying  the  mail  on  his  route  from  a  two  to  a  four-horse  convey- 
ance was  an  act  of  necessity  and  nut  of  choice,  and  was  imperiously 
demanded  by  the  interest  of  the  community. 

Besdvedf  That  it  is  incompatible  with  the  dignity  of  our  govern- 
ment to  receive  the  labor  and  means  of  any  one  of  its  citizens  without 
full  and  ample  remuneration  for  the  same. 

Besolved^  That  it  is  impossible  to  transport  the  mail  through  our 
country  in  a  two-horse  conveyance,  and  that  we  request  the  Postmaster 
General  to  contract  for  carrying  our  mails  hereaft^  in  a  four-horse 
conveyance. 

Beicivedy  That  we  are  entitled  to  the  same  mail  facilities  possessed 
by  our  sister  States,  and  we  here  respectfully  ask  our  government  to 
grant  them  to  us. 

Besclved,  That  we  believe  the  compensation  on  the  original  contract 
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did  not  fully  pay  the  expenses  of  carrying  the  mail  in  a  two-horse 
vehicle,  and  that  the  changing  from  a  two-horse  to  a  four-horse  vehicle 
greatly  increased  the  expense  and  lahor  of  Colonel  Hu8t.on. 

Resolved,  That  we  here  respectfully  solicit  the  Congress  of  our 
country  to  grant  relief  to  Colonel  Huston,  and  to  cause  him  to  he  paid 
for  such  extra  service  as  he  has  rendered  to  the  country  hy  changing 
the  manner  of  carrying  the  mails  on  his  line 

Resolvedy  That  we  view  this  as  a  meritorious  case,  and  earnestly 
recommend  it  to  the  consideration  of  Congress. 

J.  M.  ARDREY,  Cfhairman. 

L.  Miller,  J.  B.  Johnson,  W.  C.  Duffield,  H.  M.  Kinsey,  H.  H. 
Curl,  C.  £pps,  and  others,  committee. 

Which  said  resolutions  were  unanimously  received  and  adopted. 
On  motion  of  J.  B.  Johnson,  esq.,  the  proceedings  of  this  meeting 
are  requested  to  be  published  in  the  Red  Land  Herald. 
On  motion  of  Colonel  Ardrey,  the  meeting  adjourned. 

W.  C.  EDWARDS,  Chairman. 
S.  W.  Blount,  Secretary, 


CoiGiNNATi,  February  11,  1850. 

We^  the  undersigned,  left  this  place  on  the  7th  instant  with  six 
horses  to  the  stage  and  fifteen  bags  of  mail  matter.  We  crossed  the 
Trinity,  and  proceeded  about  one  mile  when  we  bogged  down  five  of 
our  horses,  and  with  great  difficulty  got  out,  and  proceeded  on  through 
the  bottom  ;  and  after  striking  the  bridge  road  we  bogged  the  whole 
team  three  several  times.  In  one  instance  we  had  to  unload  and  pack 
the  mail,  over  one  hundred  yards,  before  we  could  get  ground  to 
support  it. 

We  succeeded  in  getting  seven  miles  the  first  day.  That  night  we 
had  to  encamp  in  the  Pine  Woods,  it  raining  hard  nearly  all  night. 
The  next  day  we  proceeded  on  about  three  miles,  to  Dillard's  creek, 
and  found  it  impassable,  the  bottom  being  covered  [with  water]  for 
half  a  mile.  We  had  to  turn  back,  and  found  ourselves  bound  up  by 
another  creek.  Before  we  reached  the  first  house,  about  three  and  a 
half  miles,  we  had  to  camp  out  with  the  mail  a  second  night,  within 
half  a  mile  of  the  house,  not  being  able  to  cross  the  creek  to  get  to  it. 

The  third  day  we  got  the  team  across  by  swimming  the  horses 
singly,  and  roping  the  stage  over  by  hand,  and  packing  the  bags,  to 
the  number  of  fifteen,  over  on  a  log.  We  had  two  such  operations  on 
that  day  in  going  a  distance  of  about  seven  miles ;  and  on  the  third 
day,  at  night,  arrived  back  at  Cincinnati,  having  performed  in  three 
days  a  distance  of  ten  miles  ;  camped  out  with  the  mail  two  nights  ; 
bogged  all  the  team  several  times  ;  unloaded  and  swam  creeks  three 
times,  and  returned  with  the  mail,  not  being  able  to  proceed  on  the 
route — making  a  distance  of  ten  miles,  and  returning  in  three  days 
with  six  horses  to  the  stage. 

J.  C.  NEWCOME, 
J.  A.  8CRUGS, 
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The  above  statement  ^fras  sworn  to  and  subscribed  on  this  11th  day 
of  February,  1850,  also  which  fact  came  under  my  own  observation. 

ISAAC  JOUSEY, 
Notary  Pvhlicy  Walker  county, 

(County  seal  annexed.) 

The  above  certificate  we  are  requested  by  Colonel  Huston  to  publish. 
It  is  accompanied  by  the  county  seal  of  Walker  county,  and  is  no 
doubt  correct. 

We  are  also  informed  by  Colonel  Huston  that  the  mail  will  have  to 
come  in  an  ox  team  when  it  does  come,  and  th..t  the  streams  are  now 
too  hi^h  to  look  for  it  under  two  or  three  weeks. 

Will  the  United  States  government  fail  to  reward  so  faithful  and 
persevering  an  agent  ? 

We  think  not,  and  their  former  conduct  proves  it  to  ns.  If  they  do 
not  reward  Colonel  Huston,  we  know  not  who  they  will  reward. 


Cbockbtt,  Febrnary  13,  1850. 

This  is  to  certify  that  I  have  just  delivered  to  Colonel  A.  Huston, 
mail  contractor,  at  Crockett,  fifteen  sacks  of  mail  matter,  with  a  six-ox 
team,  from  Cincinnati,  having  to  unload  several  times  on  the  route 
by  bogging  down.  This  is  the  same  load  of  mail  matter  that  left  Cin- 
cinnati on  the  7th  with  a  six-horse  stage,  and  had  to  return  on  account 
of  the  high  waters  and  boggy  state  of  the  roads. 

Z.  STEADHAM. 


The  State  op  Texas, 

County  of  San  Augustine. 

Personally  came  and  appeared  before  me,  the  undersigned  authori- 
ty, Benjamin  F.  Benton,  a  resident  citizen  of  the  county  and  State 
aforesaid,  to  me  well  known,  (late  one  of  the  editors  of  the  Red  Land 
Herald,  a  newspaper  published  in  the  town  of  San  Augustine,  in  said 
county  and  State,  during  the  year  A.  D.  1850,  edited  by  Benjamin  P. 
Price  and  Benjamin  P.  Benton,)  who,  being  duly  sworn  according  to 
law,  declares  and  says  that  the  within  and  foregoing  is  a  true  and  cor- 
rect copy  of  the  proceedings  of  a  certain  public  meeting  held  in  said 
town,  and  of  a  certain  certificate  and  affidavit,  together  with  an  edito- 
rial thereon,  the  first  of  which  was  published  in  said  paper  of  '*  Jan- 
uary 12,  1850,''  and  the  latter  in  that  of  ** February  16,  1850,"  and 
both  of  which  were  republished  in  an  ** extra"  of  ''February  23, 
1860." 

B.  F.  BENTON. 

Sworn  to  and  subscribed  before  me,  this  19th  day  of  September, 
A.  D.  1857. 
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Certifying  whereto,  witness  my  hand  and  ^eal  of  the  county  court  of 
P        n   San  Augustine  county,  Texas,  this  19th  day  of  September, 

[L.     S.J        j^       jy       jgg,^^ 

F.  H.  DIXON, 
Clerk  County  Court,  San  Augustine  county,  Texas, 


ARGUMENT. 


To  the  honoraUe  judges  of  the  Court  of  Claims: 

May  it  please  this  honorable  Court,  I  know  that  I  have  placed 
myself  in  a  very  awkward  position  by  endeavoring  to  place  my  cause 
before  this  honorable  Court  while  laboring  under  the  impediments 
which  I  do.  But  this  is  not  the  first  time  that  I  have  been  placed  in 
an  awkward  position.  I  was  in  a  very  awkward  position  while  per- 
forming the  services  for  which  I  am  here  seeking  justice  at  your 
hands;  and  I  here  ask  of  the  honorable  Court  to  extend  to  me  that 
degree  of  lenity  due  to  a  plain,  common  citizen,  and  not  anticipate 
from  me  the  strict  formalities  that  should  govern  a  practical  attorney. 
And  in  summing  up  the  case  for  the  consideration  of  the  Court,  I 
shall  endeavor  to  confine  myself  to  the  testimony  now  before  the 
Court  by  citing  such  portions  as  are  material  to  the  case;  and  in  the 
first  place  will  quote  some  of  the  evidence  which  was  introduced  on 
the  former  trial  of  this  case  before  your  honors: 

S.  W.  Blount,  postmaster  at  San  Augustine,  certified  to  the  de- 
partment, under  date  of  February  26,  1850,  that  the  contractor  was 
running  four-horse  service,  and  the  necessity  for  the  same  ;  says 
Colonel  Huston  has  performed  the  service  faithfully,  and  should  be 
paid  extra,  Ac.  This  is  concurred  in  by  Mr.  Whittlesey,  postmaster 
at  Sabine  town. 

Thomas  P.  Collins,  postmaster  at  Crockett,  certified  to  the  depart- 
ment in  February,  1850,  that  it  is  impossible  to  carry  the  mail  in 
two-horse  hacks,  and  that  the  contractor  has  been  running  four-horse 
coaches  upwards  of  twelve  months. 

J.  E.  Wade,  postmaster  at  Houston,  certified  to  the  department  in 
February,  1850,  to  four-horse  coach  service,  to  high  waters,  bad 
roads,  &c. 

M.  0.  Dimon,  postmaster  at  Montgomery,  certified  to  the  depart- 
ment in.  January,  1850,  that  the  maU  could  not  be  carried  in  two- 
horse  hacks;  that  the  contractor  is  running  four-horse  service;  says 
he  is  entitled  to  extra  pay,  <&c. 

James  Coulter,  postmaster  at  Cypress  Creek,  certified  to  the  de- 
partment February  2,  1850,  that  the  contractor  was  running  four 
four-horse  teams  between  Houston  and  Montgomery  since  November, 
1848,  and  that  that  grade  of  service  was  necessary  and  required. 

Samuel  Flurnoy,  postmaster  near  Chinno,  Nacogdoches  county, 
certified  to  the  department  in  February,  1850,  to  increase  of  mail 
matter  on  the  route  from  one  to  five,  and  that  the  mail  has  been  car- 
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ried  in  four-horse  coaches  since  November  1,  1848,  and  that  it 
requires  seventeen  four  horse  teams  between  Sabine  town  and  the 
city  of  Houston. 

W.  W.  Frazell,  postmaster  at  Lockranzy,  certified  on  the  14th  of 
February,  1850,  to  the  department  to  six  four-horse  teams  on  route 
6140,  and  says:  I  do  not  hesitate  to  saj  he  could  not  carry  out  the 
contracts  with  two-horse  hacks.  Says  the  travel  is  no  object,  and 
the  contractor  ought  to  be  paid  extra. 

Ephraim  Coon,  postmaster  at  Nacogdoches,  certified  to  the  depart- 
ment in  February,  1850,  that  two  horses  could  not  carry  the  mail, 
and  that  contractor  has  run  four-horse  stages  since  November,  1848. 
Mr.  Goon's  certificate  is  concurred  in  by  B.  Hardeman,  postmaster  at 
Melrose,  Nacogdoches  county. 

J.  C.  Smith,  postmaster  at  Huntsville,  certified  to  the  department 
February  6,  1850,  that  he  has  just  travelled  over  the  route,  and  that 
it  is  impassable  for  a  coach;  that  the  contractor  came  up  last  evening 
in  person  with  several  large  bags  of  mail  matter;  that  he  has  four 
four-horse  teams  on  this  route;  has  run  them  since  November,  1848; 
says  he  ought  to  be  paid  extra  service;  says  no  man  could  have  done 
more  than  the  contractor. 

F.  Pumeroy,  postmaster  at  Cincinnati,  certified  to  the  department 
February  8,  1850,"  that  the  mail  could  not  be  carried  in  two-horse 
hacks,  and  the  mail  left  that  office  on  the  7th  instant  with  a  six-horse 
team  and  fifteen  bags  of  mail  matter. 

George  W.  Grant,  former  contractor,  certifies  that  for  the  last 
twelve  or  fifteen  months  two-horse  service  is  insufficient. 

Now,  may  it  please  your  honors,  here  is  the  certificates  of  twelve 
postmasters,  (from  one  end  of  the  line  to  the  other,)  all  going  to  show 
the  same  facts;  that  is,  the  absolute  necessity  of  four-horse  service, 
and  that  four-horse  service  was  actually  performed  by  the  contractor 
on  the  routes.  And  this  evidence,  thus  far,  is  from  the  officers  of  the 
government,  and  in  the  Post  Office  Department.  And  can  your 
honors  for  a  moment  doubt  that  this  evidence  is  not  of  the  highest 
order  that  could  be  introduced  into  a  court  of  justice?  Twelve  sworn 
officers  of  the  government— sworn  to  support  the  Constitution  of  the 
United  States  and  the  laws  of  their  country,  and  to  protect  and  per- 
form the  duties  of  postmasters  over  the  different  offices  for  which 
they  were  appointed— «11  testifying  to  the  head  of  the  department 
the  same  facts,  with  a  unanimity  unequalled  in  the  annals  of  testi- 
mony. 

Now,  if  your  honors  please,  I  will  quote  the  testimony  of  some  of 
the  same  gentlemen  in  answer  to  interrogatories  propounded  to  them : 

Thomas  P.  Collins,  late  postmaster  at  Crockett,  says,  in  answer  to 
interrogatories:  That  he  carried  the  mail  in  four-horse  coaches,  and 
that  large  amounts  of  mail  matter  was  sent  over  the  routes  during 
those  years;  his  means  of  information  was,  he  being  postmaster  at 
Crockett.  Said  Huston  performed  four-horse  coach  service  to  the 
close  of  his  contract,  and  four-horse  service  was  absolutely  necessary; 
and  says  that  large  amounts  of  mail  matter  was  sent  up  Red  river 
and  over  these  routes  that  ought  to  have  been  sent  from  New  Orleans 
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to  Galveston,  thence  to  Weston,  Texas.    There  was  a  gradual  increase 
of  mail  matter  during  1848,  1849,  and  1850. 

M.  K.  Snell,  late  postmaster  at  Houston,  testifies,  in  answer  to  in- 
terrogatories :  That  the  service  performed  was  four-horse  coach  service ; 
that  the  average  amount  of  mail  matter  was  from  three  to  five  bags; 
says  his  means  of  information  was,  he  being  postmaster  at  Houston 
in  1848  and  1849;  says  nothing  less  than  four-horse  service  could 
carry  the  mail  matter  during  1848  and  1849;  says  portions  of  mail 
matter  sent  over  those  routes  ought  to  have  been  sent  over  other 
routes.     There  was  a  continual  increase  of  mail  matter. 

Ephraim  Coon,  late  postmaster  at  Nacogdoches,  testifies,  in  answer 
to  interrogatories:  That  early  in  the  summer  of  1848  the  service  was 
four-horse  hacks,  and  from  November,  1848,  in  four-horse  mail  stages; 
says  he  frequently  weighed  the  mails  from  said  routes  west  of  Nacog- 
doches— that  the  average  per  trip  was  520  lbs;  I  weighed,  at  the 
request  of  the  contractor,  one  trip,  1,370  lbs;  says  four-horse  stage 
service  was  indispensable;  an  average  of  one  hundred  pounds  per 
trip  ought  to  have  been  sent  over  other  routes. 

James  B.  Johnson,  assistant  postmaster  at  San  Augustine,  testifies^ 
in  answer  to  interrogatories:  He  says,  that  sometimes  the  stage  was 
so  loaded  with  mail  matter  that  it  could  not  take  a  passenger,  and 
sometimes  so  heavy  that  it  had  to  be  sent  in  an  extra  wagon;  says 
four-horse  service  was  absolutely  necessary  to  transport  the  mail 
matter,  and  with  that  could  not  at  all  times  keep  up  the  mail  matter 
due;  says  that  a  large  amount  sent  up  Red  river  and  over  said  routes 
ought  to  have  been  sent  from  New  Orleans  to  Galveston  and  to  west- 
ern Texas;  also,  that  mail  matter  sent  over  said  route  should  have 
been  sent  further  up  Red  river,  and  that  there  was  a  large  increase 
of  mail  matter  on  the  route. 

George  L.  Clapp,  special  mail  agent  for  Texas  at  that  time,  testifies, 
in  answer  to  interrogatories:  Says  the  average  amount  of  mail  matter 
sacks  was  from  three  to  five,  and  of  letter  bags  from  two  to  three;  says 
his  means  of  information  was  derived  from  being  mail  agent  and  trav- 
elling with  the  mails;  says  a  considerable  amount  of  mail  matter  sent 
over  said  routes  ought  to  have  gone  to  Galveston  and  to  the  west;  he 
says  there  was  a  gradual  increase  of  mail  matter  during  those  years, 
and  he  deemed  four-horse  coaches  absolutely  necessary;  says  he,  as 
mail  agent  of  the  department,  advised  the  said  Huston  to  continue 
the  mails  in  four-horse  coaches,  as  he  deemed  two-horse  service  use- 
less; says  he  told  him,  doubtless,  the  Postmaster  General  would  allow 
him  additional  compensation. 

W.  B.  Reaves,  city  recorder  at  Houston,  testifies,  in  answer  to  in- 
terrogatories :  Says  he  carried  the  mails  in  four  horse  coaches  to  the 
end  of  his  contract. 

E.  S.  Huston,  innkeeper  at  Nacogdoches,  and  agent  on  the  line, 
testifies,  in  answer  to  interrogatories :  Says  the  average  weight  of  the 
mails  was  from  five  hundred  to  five  hundred  and  fifty  pounds  per  trip, 
and  that  the  service  performed  was  four-horse  coach  service,  and  says 
it  could  not  be  transported  with  less. 

This  comprises  the  testimony  that  was  before  your  honors  on  the 
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former  trial  of  the  case,  except  the  evidences  of  the  public  meeting 
at  San  Augustine,  and  the  petitions  of  three  hundred  citizens  of  Harris 
county,  at  Houston,  and  petitions  from  San  Augustine  and  other  coun- 
ties, and  numerous  certificates  from  individuals,  to  wit:  Dr.  L.  Randal, 
J.  M.  Rankin,  and  J.  D.  Nash,  showing  the  great  sacrifices  contractor 
had  made  to  carry  out  the  service,  all  of  which  I  beg  your  honors  to 
notice  on  the  present  trial  of  the  case. 

The  petitioner  begs  leave  here  to  observe,  that  when  he  came  into 
the  service  on  those  routes,  Hon.  Cave  Johnson  was  the  Postmaster 
General  under  whom  these  contracts  were  let,  and  as  they  were  let 
without  a  knowledge  of  what  service  would  be  required,  it  was  con- 
fidently understood  that  they  would  be  increased  as  the  necessity  of 
the  country  demanded;  and  this  was  measurably  carried  out  while 
Mr.  Johnson  remained  at  the  head  of  that  department;  for  as  soon  as 
a  showing  was  made  to  the  department  that  the  horse  service  from 
Huntsville  to  Washington  was  not  sufficient,  Mr.  Johnson  immediately 
increased  it  to  hack  service;  and  had  Mr.  Johnson  remained  at  the 
head  of  the  Post  Office  Department,  petitioner  has  no  doubt  but  the 
extra  service  would  have  been  granted.  But  Mr.  Collamer  coming 
into  the  office  on  the  4th  of  March,  1849,  without  a  knowledge  of  the 
state  of  the  Texas  mails,  saw  proper  to  take  a  different  course,  although 
this  route  was  the  great  thoroughfare  in  and  through  the  State  of 
Texas,  and  over  it  had  to  be  transported  all  the  mails  for  a  large  por- 
tion of  the  State.  Sufficient  service  should  have  been  placed  upon  it 
to  enable  the  contractor  to  carry  the  whole  mail  through. 

I  will  now  proceed  to  draw  your  attention  to  the  testimony  taken 
since  the  reference  of  the  case  to  this  honorable  Court  by  the  House 
of  Representatives  for  a  rehearing;  and  in  order  to  rebut  some  of  the 
grounds  assumed  in  the  report  of  the  committee  of  the  House,  and 
some  of  the  errors  contained  in  Mr.  CampbelFs  letter  to  Hon.  R. 
Brodhead  of  the  Senate,  I  beg  leave  to  quote  the  following  testimony : 
I  do  not  know  whether  your  honors  deem  it  necessary  for  me  to  notice 
the  report  of  that  committee,  for  it  must  appear  evident  to  the  Court 
that  the  committee  in  making  that  report  did  not  examine  one  particle 
of  the  testimony  upon  which  this  Court  founded  its  judgment,  but 
made  the  report  solely  upon  the  letter  of  Mr.  Campbell  to  Hon.  R. 
Brodhead,  and  that  letter  represents  only  one  fact  that  was  not  stated 
in  my  first  petition  to  Congress  for  relief;  that  being,  the  mails  having 
been  weighed  at  Houston,  and  found  to  average  only  166  lbs.,  and 
that  contractor  had  been  notified  that  increased  service  would  not  be 
allowed  on  his  routes.  That  that  was  the  correct  weight  of  the  mails 
at  Houston  for  the  east  at  that  time,  petitioner  has  no  doubt,  for  the 
mails  were  then  being  sent  up  Red  river,  and  transported  over  two 
hundred  miles  by  petitioner,  and  that  large  amounts  were  thus  trans- 
ported that  ought  to  have  gone  by  the  way  of  Galveston,  thence  to 
the  west. 

J.  B.  Johnson  testifies,  in  answer  to  interrogatories.  He  says:  I 
was  assistant  postmaster  at  San  Augustine  at  the  dates  mentioned  in 
this  interrogatory,  and  did  the  principal  business  of  the  office  the 
greater  portion  of  the  time.    On  account  of  the  large  amount  of  mail 
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matter  sent  up  Red  river,  by  the  way  of  Oraikd  Ecore^  to  this  pointy 
and  by  the  large  accumulation  of  mail  matter  at  Alexander  when  the 
Red  river  was  low,  when  sent  forward  it  came  in  large  amounts, 
greatly  exceeding  the  capacity  of  the  mail  service  on  the  routes, 
from  Sabine  town  to  the  city  of  Houston,  through  this  place.  On 
account  of  the  foregoing  reasons,  I  made  an  application  to  the  post- 
master at  New  Orleans  to  send  the  mail  matter  for  this  portion  of 
Texas  by  the  way  of  Galveston  and  Houston,  which  was  complied 
with  by  the  postmaster  at  New  Orleans  by  sending  the  mail  matter 
on  that  route  for  this  portion  of  Texas;  and  it  so  continued  for  quite 
a  length  of  tim,e  during  low  water  in  Red  river.  I  think  the  first 
application  was  made  in  the  summer  of  1849.  When  Red  river 
became  navigable  it  was  partially  restored  to  that  route.  Again  I 
made  a  second  application,  and  the  second  change  by  the  way  of 
Galveston,  I  think,  took  place  early  in  1850.  He  also  says  there  were 
large  amounts  of  mail  matter  sent  up  Red  river,  and  throughout  the 
routes  in  question,  that  should  have  been  sent  by  the  way  of  Galves- 
ton and  to  western  Texas,  and  so  continued  for  a  long  period  of  time. 
He  says :  I  have  known  the  contractor  to  have  to  procure  a  private 
team  in  order  to  get  the  mail  forwarded  to  this  place,  there  being  a 
much  larger  amount  than  the  service  was  able  to  carry  forward  with 
a  good  foiir-horse  coach  on  the  routes  at  the  time. 

This  evidence  I  consider  suflScient  to  satisfy  the  honorable  Court 
that  Houston  was  not  the  proper  point  to  order  the  weighing  of  the 
mails  on  these  routes;  and  this  evidence,  together  with  E.  Coon's, 
postmaster  at  Nacogdoches,  of  the  actual  weight  of  the  mails  at  that 
place  from  the  west,  which  is  from  Houston  to  that  place,  being  an 
average  of  520  lbs.,  and  of  one  mail  weighing  1,370  lbs.,  being  40 J* 
lbs.  more  than  the  weight  at  Houston  for  one  month,  as  reported  by 
Captain  Snell,  postmaster  at  Houston.  This  evidence  the  petitioner 
considers  sufficient  to  satisfy  your  honors  that  the  report  of  Captain 
Snell  of  the  weight  of  the  mail  sent  over  this  route  from  Houston 
from  April  14  to  May  13  was  correct,  and  that  his  testimony  before 
the  Court,  saying  that  the  average  weight  of  the  mails  over  the  routes 
in  question  was  over  400  lbs.,  is  also  correct.  Thus  the  discrepancy 
in  Captain  SnelFs  testimony,  referred  to  by  Mr.  Campbell,  is  satis- 
factorily explained. 

General  Sam  Houston  says,  in  answer  to  interrogatories  propounded 
to  him :  I  usually  travelled  in  the  stage  when  I  could.  I  can  form  no 
correct  estimate  of  the  average  weight  and  bulk  of  the  mails  ;  there 
was  during  the  time  but  little  travel  and  but  few  passengers,  but  the 
stage  was  usually  well  loaded  with  mail  matter. 

In  answer  to  9th  interrogatory,  he  says:  Less  than  four-horse  ser- 
vice would  have  been  of  no  use.  Says  he  was  informed  by  the  post- 
master at  Crockett  that  the  mail  ^natter  had  accumulated  to  the 
amount  of  41  large  bags  at  that  office,  <fec.  This  was  in  the  autumn 
of  1849,  and  the  Court  will  bear  in  mind  that  this  was  after  Mr. 
Johnson  had  procured  the  change  of  the  mails  for  eastern  Texas  by 
the  way  of  Galve^ston. 
•  In  answer  to  10th  interrogatory,  he  says:  The  increase  was  very 
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great  from  the  distribution  of  documents  from  Washington  to  different 
parts  of  the  country,  which  had.  mainly  to  pass  over  these  routes,  and 
there  was  an  annual  increase  of  it  during  those  years. 

In  answer  to  11th  interrogatory,  he  says:  They  were  the  main 
leading  roujes ;  and  furthermore,  mail  matter  which  should  have  entered 
Texas  by  way  of  the  Sabine  from  Grand  Ecore  was  sent  from  New 
Orleans  to  Galveston,  and  from  there  to  Houston,  and  transported  to 
that  portion  of  Texas  lying  east  of  the  Trinity  river;  thus  the  accu- 
mulation of  the  great  amount  of  mail  matter  at  Crockett.  He  says 
he  remonstrated  to  the  department,  and  requested  that  the  correction 
should  be  made  at  New  Orleans,  and  that  only  designed  for  eastern 
Texas  should  be  sent  by  way  of  Red  river.  The  correction  was  never 
effectually  made,  as  I  am  informed,  to  the  present  time. 

In  answer  to  12th  interrogatory,  in  relation  to  the  extent  of  country 
supplied  with  mail  matter  over  these  routes,  he  says:  I  would  suppose, 
not  having  the  means  of  correct  knowledge,  about  160  by  200  miles 
.north  and  south,  and  160  east  and  west. 

In  answer  to  13th  interrogatory,  he  says:  In  relation  to  four-horse 
service  from  two-horse  hacks,  it  certainly  was  indispensable,  (the 
change,  I  mean,)  if  it  was  necessary  to  carry  any  mails  at  all  on  the 
routes  in  question. 

In  answer  to  the  15th  interrogatory,  he  says:  I  made  repeated 
applications  to  the  department  to  increase  (them)  the  service,  and  I 
did  not  fail  to  encourage  the  contractor  on  the  routes  to  risk  something 
in  extending  his  business,  from  a  conviction  that  the  government, 
'when  in  possession  of  the  facts,  would  not  withhold  a  fair  remunera- 
tion for  the  increased  service,  and  this  was  done  from  a  knowledge  of 
the  necessity  of  the  country  at  the  time. 

In  answer  to  the  16th  interrogatory,  he  says:  I  am  satisfied  I  was 
never  informed  that  the  increased  service  would  not  be  sanctioned. 

In  answer  to  17th  interrogatory,  he  says:  From  my  recollection  of 
the  stands  and  distances  and  number  of  teams  on  the  routes,  as  shown 
in  the  foregoing  interrogatory,  I  beUeve  the  schedule  represents  them 
fairly  and  correctly.  ^ 

In  answer  to  18th  and  last  interrogatory,  he  says:  I  do  know  that 
the  service  could  not  have  been  performed  without  great  labor  and 
expense. 

S.  W.  Blount,  postmaster  at  San  Augustine,  testifies,  in  answer  to 
7th  interrogatory  propounded  to  him:  That  sometimes  the  mails  were 
very  heavy;  I  have  no  idea  what  the  average  weight  would  have  been; 
sometimes  they  were  very  bulky.  Said  they  were  carried  in  four- 
horse  coaches;  don't  know  the  time  commenced,  but  he  continued  it 
after  commencing  to  end  of  his  contract. 

In  answer  to  9th  interrogatory,  he  says:  I  deemed  four-horse  coach 
service  absolutely  necessary  in  transporting  the  mail  over  said  route. 

In  answer  to  10th  interrogatory,  he  says :  There  was  a  considerable 
increase,  but  I  do  not  know  the  average  weight  and  bulk;  and  on  some 
occasions  the  mail  matter  was  left  over  at  this  office  on  account  of 
weight  and  bulk.  Says  this  route  was  the  main  leading  route  through 
eastern  Texas;  says  a  large  portion  of  eastern  Texas  was  supplied 
Rep.  0.  C.  187 2 


18  ALMANZON  HU6T0K. 

with  mail  matter  brought  over  the  routes  in  question;  says,  again,  the 
four-horse  service  was  absolutely  necessary^ 

In  answer  to  12th  interrogatory,  asking  whether  he,  as  postmaster 
at  that  place,  had  not,  by  request  of  petitioner,  informed  the  Post- 
master General  that  petitioner  was  running  four-horse  service,  and 
its  necessity,  he  says:  I  think  I  did  so  inform  the  Postmaster  Oeneral; 
I  have  no  knowledge  of  his  answering  the  letter;  I  have  no  knowledge 
of  ever  receiving  any  letter  from  him  (the  Postmaster  General)  on  that 
subject. 

In  answer  to  15th  interrogatory,  he  says:  I  was  postmaster  at  San 
Augustine  during  the  years  1848,  1849,  and  1850.  I  do  not  recollect 
of  ever  receiving  any  order  from  the  Post  Office  Department  to  weigh 
the  mails  on  those  routes. 

In  answer  to  16th  interrogatory,  he  says:  I  recollect  being  secretary 
of  a  public  meeting  on  that  business,  and  I  would  refer  to  the  pubU- 
cation  of  the  proceedings  of  said  meeting,  &c.  He  says  the  said 
Huston  was  at  great  expense,  and  used  great  energy  to  keep  it  up. 

A.  E.  Baker,  merchant  at  San  Augustine,  says,  in  answer  to  7th 
interrogatory:  During  the  winter  and  spring  the  mails  over  the  routes 
in  question  were  large  and  bulky;  I  cannot  now  estimate  the  weight,  but 
at  times  it  was  very  bulky  and  apparently  heavy.  My  means  of  informa- 
tion was  from  personal  observation.  Says  the  service  performed  was 
four-horse  service.  Early  in  the  summer  of  1848  he  put  on  four-horse 
service  from  Sabine  town  to  Nacogdoches;  says  he  continued  four- 
horse  service  to  the  end  of  his  contracts.  He  says:  Prom  my  knowledge 
of  the  bulk  and  weight  of  the  mails  over  the  routes  of  which  the  said 
Huston  carried  the  mails  during  those  years,  I  do  not  believe  it  could 
have  been  transported  with  less  than  four-horse  service;  says  the 
mails  sent  over  the  routes  in  question  during  the  years  1848,  1849, 
and  1850,  could  not  have  been  transported  with  two-horse  hack 
service;  that  the  change  from  two  to  four-horse  service  was  absolutely 
necessary.  I  know  that  the  said  Huston  used  great  energy  and  per- 
severance in  carrying  the  mails  over  said  routes. 

J.  Pinckney  Henderson,  ex-governor  of  Texas,  testifies,  in  answer 
to  7th  interrogatory  propounded  to  him,  and  says:  During  the  winter 
and  spring  of  those  years,  while  Congress  was  in  session,  the  mail:^ 
over  the  routes  in  question  were  very  heavy,  but  the  average  amount 
per  trip  I  cannot  now  estimate. 

In  answer  to  8th  interrogatory,  he  says :  The  service  performed  by 
the  said  Huston  on  the  routes  during  those  years  w^as  four-horse 
service.  The  time  he  put  on  the  four-horse  service  I  cannot  now 
recollect. 

In  answer  to  9th  interrogatory,  he  says:  I  do  not  believe  it  could 
have  been  transported  with  less  than  four -horse  service.  As  a  general 
thing  there  was  a  large  bulk  of  mail  matter  on  the  routes  of  which 
the  said  Huston  was  contractor.  The  route  in  question  was  the  main 
leading  route  from  eastern  to  western  Texas. 

In  answer  to  13th  interrogatory,  he  says:  If  it  were  necessary  to 
transport  the  mail  matter  over  the  routes  of  which  the  said  Huston 
was  contractor  during  those   years,  it  was  absolutelj'  necessary  to 
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snbstitnte  four-liorse  service  in  lieu  of  two-horse  hack  service.     Says 
said  Huston  used  great  energy  in  carrying  out  the  said  contracts. 

H.  M,  Kinsey,  attorney-at-law  at  San  Augustine,  testifies,  in 
answer  to  8th  interrogatory:  That  some  time  in  1848  he  put  four- 
horse  service  on  the  routes,  and  continued  the  same  to  the  end  of  his 
contracts;  says  I  am  very  confident  that  during  the  fall,  winter,  and 
spring  of  those  years  that  nothing  less  than  four-horse  service  could 
have  carried  the  mails  over  said  routes;  says  that  after  annexation 
there  was  a  large  increase  of  mail  matter  on  the  routes  of  which  the 
said  Huston  was  contractor.  The  route  was  the  main  leading  route 
through  eastern  to  western  Texas,  and  has  been  so  since  the  first 
settlement  of  the  country.  Says  he  deemed  four-horse  service  abso- 
lutely necessary,  from  the  fact  that  without  four-horse  service  we 
would  have  been  the  greater  part  of  the  time  without  mails. 

In  answer  to  the  14th  and  last  interrogatory,  he  says:  I  know  of  no 
other  matter  relative  to  the  claim  in  question,  save  that  it  is  my 
opinion  that  but  few  men  in  Texas,  except  Huston,  would  have  carried 
out  the  contracts. 

Mr,  Benjamin  F.  Benton,  clerk  of  the  district  court  of  San  Augus- 
tine county,  in  answer  to  7th  interrogatory,  says:  I  was  frequently 
about  the  post  office  during  those  years;  there  was  frequently  a  half 
dozen  sacks  of  newspapers,  pamphlets,  books,  and  periodicals,  besides 
the  letter  and  way-mails.  When  the  mails  were  delayed  for  any 
length  of  time,  as  many  as  ten  large  sacks  of  mail  matter  would  accu- 
mulate at  the  office;  says  this  was  particularly  the  case  at  Cincinnati, 
on  the  Trinity  river.  I  should  suppose  the  average  weight  of  the 
large  sacks  of  paper  mail  was  about  100  pounds  each,  and  the  large 
sacks  of  letter  mail  150  pounds. 

In  answer  to  8th  interrogatory,  says:  Two-horse  coaches  might 
have  been  sufficient  to  have  transported  the  mails  a  part  of  the  season, 
but  for  perfect  celerity,  winter  and  summer,  four-horse  coaches  were 
absolutely  necessary;  says  I  doubt  whether  a  six-horse  coach  could 
have  transported  the  mails  that  accumulated  in  high  water. 

In  answer  to  9th  interrogatory,  says:  There  was  always  more  mail 
matter  during  the  session  of  the  United  States  Congress  than  at  any 
other  time.  There  has  been  a  gradual  increase  of  mail  matter  on  the 
routes  since  annexation,  and  particularly  since  the  reduction  of  letter 
postage  from  ten  to  five  cents  for  unpaid,  and  to  three  cents  for  pre- 
paid letters.  The  increase  of  the  mail  matter  was  also  caused  by  the 
increased  business  of  the  country.  Said  I  should  suppose  that  portion 
of  the  State  supplied  by  Col.  Huston's  mail  line  contained  about  ten 
or  fifteen  thousand  voters;  I  speak  of  the  years  1848,  1849,  and  1850. 

P.  H.  Dixon,  clerk  of  the  county  court  of  San  Augustine  county, 
in  answer  to  8th  interrogatory,  says:  I  deemed  four-horse  service 
absolutely  necessary  to  transport  the  mail  matter  that  passed  through 
this  place,  (I  mean  San  Augustine,  Texas;)  nor  do  I  think  anything 
less  than  four-horse  service  could  have  transported  the  mail  matter 
that  was  sent  through  this  place  to  various  parts  of  Texas  during  the 
years  1848,  1849,  and  1850.  He  said  the  number  of  inhabitants  in 
Texas  in  1850  was,  by  a  reference  to  the  census,  212,560  and  upwards. 
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The  majority  of  this  population  resided  east  of  the  Trinity  river,  I 
think,  and  the  routes  in  question,  supplied  that  majority  with  mail 
matter.  Says  I  was  advised  not  to  travel  by  the  stage  on  this  route; 
I  procured  a  horse,  and  found  it  difficult  to  get  through  on  horseback* 

After  quoting  the  foregoing  testimony,  may  if  please  this  honorable 
Court,  allow  me  to  state  that  no  notice  was  ever  given  to  contractor 
that  the  service  would  not  be  accepted  and  that  he  would  not  be  paid 
for  the  same,  for  General  Houston  tells  you  that  although  be  made 
frequent  applications  to  the  department  he  never  was  notified  that 
the  increased  service  would  not  be  sanctioned,  and  that  the  contractor 
would  not  be  remunerated  for  the  same.  And  S.  W.  Blount,  postmaster 
at  San  Augustine,  gave  the  department  official  notice  that  four-horse 
service  was  being  performed,  and  of  the  necessity  thereof,  and  the 
department  did  not  notify  that  it  would  not  be  sanctioned. 

And  here  allow  me  to  remark,  that  through  the  postmaster  at  San 
Augustine  (the  residence  of  the  contractor)  was  the  proper  and  legal 
channel  for  the  department  to  have  given  the  contractor  notice. 
Suppose  you  wish  to  give  notice  to  a  man  that  has  trespassed  upon 
your  lands,  would  you  write  a  letter  and  send  it  through  the  post 
office,  or  would  you  reduce  it  to  writing  and  have  it  legally  served 
upon  him  by  the  proper  officer  of  the  government? 

Your  honors  must  be  aware  of  the  great  uncertainty  of  a  notice 
given  through  the  post  office;  and  I  need  only  refer  your  honors  to 
papers  sent  to  this  Court  in  this  case  that  have  not  come  to  hand,  to 
wit:  the  testimony  of  J.  M.  Ardry,  esq.,  late  of  San  Augustine,  Texas, 
andof  CalawayDeen,  merchant  at  the  same  place;  and  that  petitioner 
has  sent  to  the  commissioner  that  took  the  testimony  for  certified 
copies  of  their  evidence,  which  I  beg  your  honors  to  notice  should  it 
arrive  in  due  time;  also,  that  papers  do  get  mislaid  and  are  lost 
sometimes,  after  being  on  file  in  the  Court;  for  instance,  those  papers 
referred  to  which  were  on  the  former  trial  of  this  case,  to  wit:  the 
written  statement  of  Hon.  Sam  Houston,  Thomas  J.  Busk,  and  A.  H. 
Evans,  which  are  not  now  among  the  papers  of  the  case. 

That  the  letter  of  the  tenth  of  June,  referred  to  in  Mr.  Campbell's 
letter,  was  written  after  receiving  the  report  of  Capt.  Snell,  post- 
master at  Houston,  the  petitioner  does  not  doubt;  but  immediately 
upon  the  eve  of  that,  such  information  wa?  received  at  the  depart- 
ment from  General  Houston,  under  date  of  18th  June,  1849,  which 
satisfied  the  department  that  the  notice  should  not,  in  justice  to  the 
contractor,  have  been  given,  and  was  probably  withheld;  at  any  rate, 
it  is  evident,  from  the  facts  and  history  of  the  case,  that  the  Hon. 
Mr.  Collamer,  the  Postmaster  General  at  the  time,  did  not  think  it 
just  to  the  contractor  to  send  that  letter  or  notice  to  Congress, 
together  with  the  papers  and  evidence  of  the  case. 

This  case  was  first  presented  to  the  Hon.  Jacob  Collamer,  Postmas- 
ter General,  by  Messrs.  Houston,  Rusk,  and  Kaufman,  in  person;  and 
petitioner  was  at  the  same  time  introduced  to  the  Postmaster  Gene- 
ral. He  took  the  case  under  consideration  and  came  to  this  conclu- 
sion: That,  inasmuch  as  the  petitions  from  the  citizens  of  Texas  were 
more  particularly  addressed  to  Congress  than  to  the  Postmaster  Gen- 
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eral,  and  as  he  did  not  conceive  that  he  had  the  power,  under  the 
regulations  of  the  Post  OflSce  Department,  to  grant  the  relief  prayed 
for,  he  was  satisfied,  from  the  facts  set  forth  in  the  petitions  and  res- 
olutions of  the  public  meeting  at  San  Augustine,  and  the  representa- 
tions of  Hon.  Sam  Houston,  T.  J.  Rusk,  and  D.  S.  Kaufman,  that  the 
service  was  required ;  and  upon  our  agreeing  to  refer  it  to  Congress,  he 
expiressed  himself  much  pleased  with  the  manner  petitioner  was  per- 
forming the  -service,  and  seemed  to  have  no  doubt  but  that  Con- 
gress would  grant  the  necessary  relief,  and  said  he  would  send  the 
papers  in  the  case  to  Congress,  which  he  did.  And  in  doing  so,  it  is 
reasonable  to  suppose  he  sent  up  at  that  time — then  having  the  case 
fresh  before  him — all  the  papers  that  should,  in  justice  to  either  party, 
have  been  sent  to  Congress.  And  it  was  in  consequence  of  this  just 
and  good  feeling,  so  expressed  by  the  Postmaster  General  at  that 
time,  which  induced  Messrs.  Houston  and  Rusk  to  form  a  bill  in  the 
Senate,  which  passed  that  body,  requiring  the  Postmaster  General  to 
settle  with  the  petitioner,  for  the  extra  services  he  had  performed  on 
his  contracts,  upon  the  principles  of  law  and  equity,  and  to  pay  him 
for  the  extra  services  he  had  performed.  Thus  this  matter  stood  pre- 
vious to  its  first  reference  to  the  honorable  Court  of  Claims. 

The  first  ground  assumed  by  the  petitioner  in  his  brief  now  before 
the  Court  is,  that  he  claims  nothing  from  the  government  but  that 
which  he  is  justly  entitled  to  receive.  His  claim  is  not  one  of  an  or- 
dinary mail  contract,  but  grew  out  of  a  state  of  facts  and  circumstances 
which,  perhaps,  may  never  again  arise  under  the  government. 
The  late  republic  of  Texas  voluntarily  merged  her  political  existence 
into  that  of  the  American  confederacy  upon  no  other  considerations 
and  stipulations  than  those  of  her  sister  States — that  is,  to  be  placed 
upon  the  same  footing,  and  have  guaranteed  and  awarded  to  her  all 
the  benefits  and  privileges  of  her  sister  States.  Then,  was  the  gov- 
ernment of  the  United  States  bound  in  good  faith  to  grant  to  the  citi- 
zens of  Texas  mail  facilities  sufficient  to  transport  her  mails?  Most 
clearly  so.  Texas  having  ceased  to  be  a  national  government,  and 
becoming  one  of  the  States  of  the  Union,  it  devolved  upon  the 
United  States  government  then  to  supply  the  place  of  her  nation- 
ality. She  having  just  arisen  out  of  a  long  revolution,  which  had  cost 
her  blood  and  treasure,  consequently  her  facilities  for  extending  her 
mail-routes  were  limited,  and  her  postal  arrangements  on  a  very  small 
scale;  and  it  then  became  the  duty  of  the  Post  Office  Department  of 
the  United  States  to  see  that  the  citizens  of  Texas  were  properly  sup- 
plied with  mails.  Here  is  a  vast  country,  stretching  from  the  Sabine 
to  the  Rio  Grande,  and  from  the  Gulf  of  Mexico  to  the  Pacific,  with 
a  population  over  200,000  inhabitants,  including  a  vast  territory 
large  enough  to  make  four  or  five  States  in  size,  on  an  average,  of  the 
other  States  in  the  Union,  which  came  suddenly  into  this  Union  with- 
out first  having  been  under  a  territorial  government  of  the  United 
States,  and  at  a  time  just  after  the  mail  lettings  of  the  southern  sec- 
tion of  the  States;  and  there  having  been  no  provisions  made  for  her 
mails,  consequently  the  Postmaster  General  contracted  for  the  mails 
on  these  routes  for  the  service  of  the  postal  arrangements  of  the  late 
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repnblic  of  Texas,  and  let  the  routes  in  qnestion  for  two-horse  hack 
service.  But,  in  consequence  of  the  great  change  which  followed 
the  annexation  of  Texas  to  this  government,  it  did  not,  and  conld  not, 
remain  and  prove  sufficient,  for  Mr.  Coon,  postmaster  at  Nacog- 
doches, testifies  that  the  average  weight  of  the  mails  from  west  of 
that  place  was  520  pounds  per  trip,  and  one  trip  weighed  by  him 
weighed  1,370  pounds.  Mr.  E.  S.  Huston,  innkeeper  at  Nac<^do- 
ches,  testifies  (being  agent  on  the  routes)  that  the  average  weight  of 
the  mails,  per  trip,  was  from  500  to  550  pounds.  Mr.  Glapp,  special 
mail  agent,  testifies  that  the  average  amount  of  mail  matter  was  from 
three  to  five  sacks  of  paper  mail  and  from  two  to  three  bags  of  letter 
mail.  Mr.  Benton,  clerk  of  the  district  court  of  San  Augustine  county, 
testifies  that  there  were  often  as  many  as  half  a  dozen  sacks  of  paper, 
periodical,  and  book  mail,  besides  the  letter  and  way-mails.  S.  W. 
Blount,  postmaster  at  San  Augustine,  testifies  that  the  mails  were 
very  heavy  and  bulky,  and  at  times  had  to  lie  over  at  that  office  on 
account  of  weight  and  bulk.  Mr.  Johnson,  deputy  postmaster  at  the 
same  place,  testifies  that  the  mails  were  large  and  weighty,  and  at 
times  had  to  lie  over  at  that  office  on  account  of  weight  and  bulk;  he 
has  known  the  contractor  to  have  to  send  the  mails  forward  in  a  pri- 
vate wagon  when  running  a  good  four-horse  team,  and  has  known 
him  to  refuse  to  take  any  passengers  on  account  of  the  weight  and 
bulk  of  the  mails.  Mr.  Snell,  postmaster  at  Houston,  testifies  that 
the  weight  of  the  mails  over  the  routes  in  question,  from  Houston, 
was  400  pounds  per  trip.  Mr.  Frizzell,  postmaster  at  Lockranzy,  Mr. 
Pomoroy,  postmaster  at  Cincinnati,  Mr.  Coulter,  postmaster  at  Spring 
Creek,  Mr.  Dimon,  postmaster  at  Montgomery,  Mr.  Smith,  postmastei 
at  Huntsville,  Mr.  Flurnoy,  postmaster  at  Chireno,  and  Mr.  Harde- 
man, postmaster  at  Melrose,  all  concur  in  the  weight  and  bulk  of  the 
mails,  and  of  the  absolute  necessity  of  four-horse  service  for  the 
exclusive  transportation  of  the  mails  on  the  routes.  All  of  the  above- 
named  witnesses  concur  in  their  testimony  in  relation  to  the  extreme 
high  waters  and  bad  state  of  the  roads  during  those  years.  Mr. 
Benton,  in  his  testimony,  goes  more  minutely  into  a  historical  descrip- 
tion of  the  route,  and  gives  a  full  and  clear  history  of  the  route  from 
one  end  to  the  other. 

James  W.  Scott,  present  mail  agent  for  Texas,  in  answer  to  inter- 
rogatories, testifies,  in  answer  to  7th  interrogatory,  asking  the  weight 
of  the  mails  on  the  route,  he  says:  I  do  not  know.  They  now  are 
all  under  contract  and  require  four-horse  coaches.  He  commenced 
service  in  two-horse  hacks,  and  raised  it  to  four-horse  coaches.  I  was 
agent  for  Tarbox  &  Brown  part  of  the  time.  I  know,  or  believe,  that, 
from  the  state  of  the  roads  and  the  accumulation  of  the  mails, 
the  celerity  of  transportation  required  four-horse  coaches,  or  service 
equal  to  it.  The  mails  were  continually  increasing  in  weight.  The 
franking  privilege,  as  used  by  the  member  of  Congress  of  the  eastern 
district,  must  have  largely  increased  the  weight. 

In  answer  to  11th  interrogatory,  whether  or  not  these  were  the 
main  leading  routes  from  eastern  to  western  Texas,  he  reverses  the 
question,  and  says:  They  were  then,   as  now,  the  principal  routes 
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from  the  coast  to  eastern  Texas,  receiving  their  supply  of  western 
mail  at  Huntsville. 

In  answer  to  12th  interrogatory,  asking  the  extent  of  country  sup- 
plied, says:  I  cannot  answer  precisely.  This  route  now  feeds  the 
counties  of  Montgomery,  Walker,  a  part  of  Grimes,  a  part  of  Polk, 
Trinity,  and  Tyler,  and  the  counties  of  Houston  and  Nacogdoches — 
in  fact,  all  the  counties  bordering  on  the  lower  Trinity  and  what  is 
known  as  eastern  Texas,  save  and  except  some  of  the  extreme  lower 
and  the  upper  counties  of  the  Trinity  and  the  coast. 

In  answer  to  the  last  interrogatory,  says:  I  only  know  that  the  ser- 
vice was  an  arduous  one,  running  over  bad  roads  with  water-courses 
unbridged. 

Then,  may  it  please  your  honors,  allow  me  to  observe,  that  from 
Mr.  Scott's  testimony  you  see  that  the  mail  from  the  coast,  or  Hous- 
ton, to  the  east,  received  its  western  mail  at  Huntsville,  showing 
clearly  that  Houston  was  the  last  place  on  those  routes  to  have  or- 
dered the  weighing  of  the  mails,  in  order  to  ascertain  its  weight  on 
the  routes  generally;  for  without  a  mail  from  New  Orleans,  by  way 
of  Galveston,  no  mail  matter  left  Houston  for  the  east  on  these  routes, 
except  the  small  amount  from  the  citizens  of  Galveston  and  Houston. 
Mr.  Scott  says  these  routes  received  their  western  mail  at  Huntsville. 
Then  Huntsville  would  have  been  the  proper  place  to  have  ordered 
the  weighing  of  the  mails  at  the  west,  and  San  Augustine  or  Nacog- 
doches at  the  east;  and  during  the  time  the  mail  was  being  weighed 
at  Houston  it  only  contained  the  mail  matter  of  the  city  of  Galveston 
and  Houston;  for  at  that  time  the  States'  mail  (as  we  called  it)  was 
being  sent  up  Red  river  and  over  petitioner's  routes  to  the  west,  as 
is  clearly  shown  by  the  testimony  of  Mr.  Johnson. 

The  honorable  Court,  in  making  up  its  decision  in  this  case,  on  its 
former  trial  before  this  Court,  say  they  have  no  other  criterion  to  be 
governed  by  except  Mr.  Grant's  certificate,  saying  that  he  run  the 
line  from  San  Augustine  to  the  city  of  Houston,  at  a  time  when  the 
roads  were  extremely  good,  with  sixteen  horses,  and  that  it  would 
necessarily  require  double  that  number  for  the  four-horse  service,  as 
run  by  the  petitioner.  The  Court  should  have  been  shown  by  the 
attorney  in  the  case  that  Mr.  Grant  ran  on  a  schedule  of  seven  days' 
time,  and  that  petitioner  ran  on  a  schedule  of  five  days'  time,  the 
speed  of  the  route  having  been  increased  from  seven  to  five  days. 
On  a  schedule  of  seven  days,  with  light  hacks  and  good  roads,  one 
team  could  travel  thirty -five  or  forty  miles  and  make  their  time: 
whereas  on  a  five  days'  schedule,  with  four-horse  post  coaches,  from 
twelve  to  fifteen  miles  is  heavy  service;  and  there  was  documentary 
evidence  on  file  and  then  before  the  Court  sufficient  to  show  seventy- 
odd  horses  then  on  the  routes;  for  Mr.  Coulter's  certificate  shows 
four  four-horse  teams  on  route  No.  6113 — Houston  to  Montgomery; 
and  Mr.  Smith's  certificate  shows  four  four-horse  teams  on  route  No. 
6146 — Montgomery  to  Crockett;  and  Mr.  Prizzell's  certificate  shows 
six  four-horse  teams  on  that  route  No.  6140 — from  San  Augustine  to 
Crockett;  and  Mr.  Flurnoy  certifies  that  it  required  seventeen  four- 
horse  teams  from  between  Sabine  town  and  the  city  of  Houston. 
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These,  together  with  the  horses  on  the   Washington  line,,  make 
eighteen  fonr-horse  teams,  or  seventy -two  horses.     It  would  seem 
that  the  Court  did  not  take  that  portion  of  the  line  from  Sabine  town 
to  San  Augustine  into  consideration.     That  portion  of  the  line  re- 
quired two  teams,  being  twenty-eight  miles  of  line.     And  I  will  here 
remark,  that  the  average  distance  to  the  team,  as  run  by  the  peti- 
tioner, was  a  fraction  over  fifteen  miles,  which  is  extreme  heavy  ser- 
vice for  four-horse  post  coach  teams,  they  being  usually  run  from 
ten  to  twelve  miles.     Does  not  the  testimony  therefore  clearly  show 
to  the  honorable  Court  the  absolute  necessity  for  four-horse  coach 
service  on  these  routes;  and  does  it  not  show  that  petitioner  has  per- 
formed the   four-horse  coach  service  on  the  routes?    And  does  it 
not  as  clearly  show  that  this  was  not  an  act  of  unauthorized  assump- 
tion on   the  part  of  petitioner,  but  one  of  absolute  necessity,  com- 
pelling him  to  substitute  four-horse  service,  in  lieu  of  two-horse  hack 
service,  in  order  to  get  the  mails  through  ?     A  contract  for  any  specific 
service  does  not  necessarily  compel  a  contractor  to  carry  the  whole 
mail  on  a  route  should  it  greatly  exceed  the  grade  of  the  specified 
service.     For  instance,  a  horse  mail  could  not  be  compelled  to  carry 
the  service  of  a  two-horse  hack,  nor  a  two-horse  hack  the  service  of 
a  four-horse  coach.     There  is  only  one  grade  of  service  that  necessa- 
rily compels  a  contractor  to  carry  all  the  mail  matter  on  his  route, 
should  it  greatly  exceed  all  other  grades  of  service,  and  that  is  called 
a  **8tar''  contract,  where  the  contractor  undertakes,  for  a  specified 
sum,  to  carry  the  whole  mail  with  due  celerity,'  certainty,  and  secu- 
rity.    And  the  testimony  clearly  shows  that  after  the  annexation  of 
Texas  to  the  Union  a  channel  of  communication  to  her  was  opened 
from  thirty-odd  States  which  had  previously  been  measurably  closed, 
but  was  now  thrown  open;  and  the  postal  arrangements  of  the  United 
States  having  been  on  a  more  liberal  scale  than  those  of  Texas,  it 
consequently  sent  a  large  amount  of  mail  matter  forward,  to  find  its 
way  into  Texas  either  by  the  way  of  Red  river,  and  over  these  routes, 
or  by  the  way  of  Galveston  and  Houston.     And  the  testimony  in  the 
case  clearly  shows  the  manner  of  its  entry  into  Texas,  and  that  it  was 
all  either  sent  up  Red  river  or  all  sent  by  the  way  of  Galveston,  when 
it  should  have  been  assorted   at  New  Orleans;  and  the  mails  for  the 
eastern  counties  bordering  on  the  Sabine  river  should  have  been  sent 
up  Red  river;  and  the  mails  for  the  western  counties  bordering  on  the 
Trinity,  and  for  western  Texas,  should  have  gone  by  the  way  of  Gal- 
veston and  to  the  west  without  touching  these  routes;  but,  instead  of 
this,  petitioner  transported  the  western  mail  that  was  sent  up  Red 
river  over  his  lines,  a  distance  of  over  two  hundred  miles,    as  is 
clearly  shown  by  the  testimony.     Then  is  petitioner  justly  entitled  to 
a  just  remuneration  for  the  extra  services  he  has  performed.     Mr. 
Campbell's  letter  to  Hon.  R.  Brodhead  cites  the  change  of  the  con- 
tract from  Huston  &  Brooks  to  Huston,  to  take  effect  January  1,  1849. 
This  change  is  clearly  shown  to  have  been  one  of  necessity  on  the 
part  of  petitioner,  in  order  to  secure  himself  against  the  dead  weight 
of  his  partner,  Brooks,  and  that  the  petitioner  was  the  only  responsi- 
ble party  to  the  government. 
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Mr.  Dixon's  testimony  says:  Brooks  was  an-  unsafe  partner  in  any 
business,  Ac,  and  the  letters  from  the  Post  Office  Department,  marked 
P,  G,  showed  that  he  had  long  been  trying  to  get  Brooks  oflF  his  hands 
at  the  time  the  change  was  made;  and  when  the  petitioner  took  the 
contracts  upon  himself  the  postmasters  on  the  routes  and  the  mem- 
bers of  Congress  from  Texas  were  endeavoring  to  convince  the  Post 
Office  Department  of  the  necessity  of  an  increase  of  service,  and  that 
four-horse  service  was  then  obliged  to  be  run  to  carry  the  mails 
through  on  the  routes.  Petitioner  might  have  continued  two-horse  hack 
service,  and  refused  to  take  any  more  mail  matter  than  a  just  amount 
for  that  grade  of  service;  but  that  would  have  created  an  unpleasant 
state  of  things,  and  proved  ruinous  to  the  mail  interest  of  the  country. 
But  instead  of  doing  so,  petitioner  took  the  authority  of  the  highest 
officials  of  the  country,  and  carried  out  the  contracts  for  the  benefit 
of  the  government  and  the  citizens,  and  in  so  doing  has  performed  a 
large  amount  of  extra  services  of  which  the  government  have  been 
the  recipients  of  the  increased  revenue  arising  therefrom,  and  she 
cannot  upon  any  principle  of  honor  or  justice  refuse  to  make  a  fair 
remuneration  for  the  same.  So  soon  as  petitioner  received  the  result 
of  the  former  decision  of  the  case  by  this  honorable  Court  he  came 
immediately  on  to  Washington,  to  endeavor  to  get  a  rehearing  in 
the  case,  in  order  to  be  able  to  show  the  actual  increase  of  service  on 
the  contracts.  This  he  urged  to  be  done  so  soon  as  it  came  up  for 
action  before  Congress. 

Allow  me  here  to  remark,  by  way  of  reference,  that  this  is  not  the 
first  case  of  implied  responsibility  which  I  have  performed  for  my 
country.  I  had  the  honor  of  commanding  the  7th  regiment  of  Michi- 
gan militia  in  1831  and  1832,  and  when  the  Black  Hawk  war  broke 
out  on  the  western  frontier  the  Indian  agent  at  Chicago  made  a  requi- 
sition upon  me  for  two  hundred  volunteers  to  defend  that  place 
against  the  attack  of  the  Indians;  and  in  fitting  out  that  campaign, 
which  I  did  with  the  shortest  despatch,  it  became  necessary  for  me 
to  involve  myself  to  a  considerable  amount.  I  think  the  United  States 
maii  was  then  being  carried  from  White  Pigeon  Prairie  through  to 
Chicago  once  in  two  weeks  on  horseback,  and  it  became  necessary 
for  me  to  place  a  relay  of  horses  on  the  road,  in  order  to  forward  the 
expresses  through  from  one  post  to  another.  I  did  not  have  to  await 
the  action  of  Congress  on  this  case  of  implied  responsibility,  but  it 
was  promptly  paid  by  the  proper  officer  of  the  government  upon  the 
bare  certificate  of  an  officer  of  a  higher  grade.  Then  I  had  some 
reason,  when  I  undertook  to  perform  this  service  with  a  full  knowl- 
edge of  (as  General  Houston  says)  the  necessities  of  the  country  at 
the  time,  that  it  would  be  promptly  met.  General  Houston  tells  you 
in  his  testimony  that  he  appointed  me  quartermaster  general  of  Texas 
in  1835;  and  in  sustaining  the  army  in  Texas  it  became  necessary  for 
me  to  perform  a  large  amount  of  implied  responsibilitv,  and  I  have 
never  shrank  from  any  responsibility  for  the  benefit  of  my  country 
whenever  I  have  been  placed  in  a  position  which  required  my  action, 
but  have  always  carried  out  all  my  public  undertakings  to  meet  the 
demands  and  necessities  of  my  country,  and  in  so  doing  I  have  never 
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been  actuated  with  a  speculative  motive,  but  by  a  laudable  spirit  of 
patriotism.  And  could  a  government  like  ours  fortify  itself  better, 
cheaper,  or  more  securely  than  by  making  it  the  interest  of  every 
citizen  to  sustain  her  whenever  a  crisis  should  arise  requiring  their 
action  ?  This  has  ever  been  my  doctrine,  and  I  haye  always  acted  up 
to  it  in  good  faith;  and  wherever  I  have  been  placed  in  a  position 
when  the  necessities  of  the  country  have  imperatively  demanded,  I 
have  always  acted  up  to  it.  Then,  was  the  position  which  I  am  here 
placed  in  one  which  the  necessities  of  the  country  did  imp^ratively 
demand  action  7 

From  the  large  amount  of  testimony  introduced  in  the  case,  and 
from  the  character  of  that  testimony,  your  honors  must  come  to  the 
conclusion  that  it  was,  and  that  it  was  absolutely  necessary  for  me  to 
increase  the  service  on  those  routes,  and  that  I  did  so  with  a  full 
knowledge  of  the  necessities  of  the  country  before  me ;  for  General 
Houston  testifies  that  he  advised  me  to  do- so  with  a  knowledge  of  the 
necessities  of  the  country  at  the  time,  and  that  he  did  not  hesitate  to 
believe  that  I  would  receive  a  fair  remuneration  for  the  same  so  soon 
as  the  government  were  in  possession  of  the  facts.  Here  is  a  state- 
ment of  the  facts  as  they  existed  at  that  time  : 

I  was  performing  a  mail  service  from  Sabine  town  to  San  Augustine, 
28  miles ;  thence  to  Crockett,  96  miles ;  thence  to  HuntsviUe,  45 
miles ;  thence  to  Washington,  54  miles,  being  223  miles  of  western 
line,  and  from  Huntsville  to  Houston,  on  the  coast,  (as  Mr.  Scott  calls 
it,)  87  miles.  And  Mr.  Scott,  the  present  mail  agent  of  the  depart- 
ment, testifies  that  the  mail  from  the  coast,  or  Houston,  received- its 
western  mail  at  Huntsville.  This  shows  plainly,  then,  that  when  the 
mails  were  being  sent  up  Red  river  that  I  transported  the  entire  west- 
em  mail  from  Sabine  town  to  Washington.  223  miles,  when,  in  fact,  I 
should  not  have  transported  one  pound  of  it ;  and  from  the  commence- 
ment  of  the  great  increase  of  mail  matter  on  those  routes,  which  the 
testimony  shows  to  be  in  1848,  I  transported  the  principal  mail  matter 
from  thirty-odd  States  of  this  Union  for  western  Texas  through  on 
these  lines  to  Washington,  223  miles.  In  many  instances  it  was  con- 
tinued from  HuntsviUe  to  Houston,  making  the  distance  250  miles. 
Mr.  Johnson's  testimony  shows  that  those  mails  were  thus  transported 
until  the  summer  of  1849,  when  he  obtained  a  partial  change  by  the 
way  of  Galveston.  His  testimony  also  shows  that  when  the  change 
was  made  I  then  had  the  entire  eastern  mail  from  those  States  to 
transport  from  Houston  to  the  east,  two  hundred  and  fifty-odd  miles. 
Mr.  Johnson  tells  you  that  the  mails  from  New  Orleans  were  restored 
to  Bed  river  again  so  soon  as  Bed  river  became  navigable ;  and  he 
afterwards  procured  a  second  change  by  the  way  of  Galveston,  which 
took  effect  early  in  1850.  Thus,  for  the  want  of  a  proper  knowledge  on 
the  part  of  the  postmaster  at  New  Orleans,  the  mails  for  Texas  were 
all  either  sent  by  the  way  of  Bed  river,  or  all  by  the  way  of  Gal- 
veston. Some  time  in  1850  Mr.  Glapp,  then  mail  agent  of  the  depart- 
ment, furnished  the  postmaster  at  New  Orleans  with  the  names  of 
the  counties  bordering  on  the  Sabine  and  east,  directing  that  post- 
master to  divide  the  Texas  mails  at  that  place,  and  to  send  that  por- 
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tion  for  the  eastern  counties  by  the  way  of  Red  river,  and  for  the 
western  by  the  way  of  Galveston  ;  and  General  Houston  testifies  that 
the  correction  has  not  properly  been  made  to  this  time,  as  he  is 
informed.  Thdn,  from  this  statement  of  the  facts  in  the  case,  there 
cannot  be  a  doubt  of  the  imperative  necessity  of  an  increase  of  service 
on  those  routes.  Then  the  next  question  arises.  Did  the  petitioner 
increase  that  service  ?  And  on  this  question  it  is  only  necessary  to 
refer  your  honors  to  the  testimony  of  all  the  witnesses  in  the  case — 
some  twenty-odd.  They  all  agree  and  testify  to  the  fact ;  some  of 
them  testify  that  early  in  the  summer  of  1848  he  placed  four-horse 
service  on  the  routes  from  Sabine  town  to  Nacogdoches,  and  so  on  to 
Huntsville  ;  and  they  all  agree  in  saying  that  from  November  1,  1848, 
four- horse  coach  service  was  performed  by  petitioner  to  the  close  of 
his  contract.  This  testimony  shows  that  the  great  increase  of  the 
mail  matter  was  first  on  the  routes  from  Sabine  town  to  the  city  of 
Houston,  by  the  mails  then  being  sent  up  Bed  river,  and  that  peti- 
tioner placed  four-horse  service  on  that  end  of  the  route  the  1st  of 
July,  on  to  Huntsville,  and  completed  it  through  to  Houston  on  the 
Ist  of  November,  1848,  having  run  four-horse  service  two  years  on 
about  half  the  line,  and  one  year  and  eight  months  on  the  other  half. 
Then,  did  the  Post  Office  Department  know  that  petitioner  was  per- 
forming that  service?  Most  clearly  so;  for  Messrs.  Houston,  Rusk, 
and  Kaufman,  then  members  of  Congress  from  Texas,  made  the 
representation  to  the  department,  asking  an  increase  of  service  on 
the  routes,  first  in  1848,  then  in  1849.  General  Houston  again  pressed 
the  question,  under  date  of  18th  of  June,  1849,  from  Nacogdoches; 
and  S.  W.  Blount,  postmaster  at  San  Augustine,  at  the  special  re- 
quest of  petitioner,  informed  the  department  that  four-horse  service 
was  being  performed  by  the  contractor  on  those  routes,  and  of  its 
absolute  necessity;  Mr.  Whittlesey,  postmaster  at  Sabine  town,  con- 
curring in  the  same,  and  the  certificates  of  twelve  postmasters,  from 
one  end  of  the  line  to  the  other,  all  testifying  to  the  same  fact  that 
four-horse  service  was  being  performed,  and  of  the  necessity  for  the 
same.  And  the  petition  of  three  hundred  citizens  of  Harris  county, 
at  Houston,  and  the  petitions  of  citizens  of  other  counties,  all  repre- 
senting the  same  facts,  and  the  resolutions  of  the  public  meeting 
held  at  San  Augustine,  were  all  before  the  Post  Office  Department, 
as  is  clearly  shown  from  the  fact  that  all  of  this  evidence  in  the  case 
was  sent  from  the  Post  Office  Department  to  Congress  by  Hon.  J. 
Collamer,  then  Postmaster  General ;  and  the  petitioner  never  was 
informed  that  the  service  would  not  be  sanctioned,  and  only  that  the 
department  did  not,  under  the  regulations  of  that  office,  see  or  con- 
ceive that  it  had  the  power  to  grant  the  relief  asked.  And  as  the 
petitions  from  the  citizens  of  Texas  were  more  directly  addressed  to 
Congress  than  to  the  Postmaster  General,  he  therefore  recommended 
a  reference  of  the  case  to  Congress  ;  said  he  would  send  the  papers 
up,  which  he  did.  Then,  that  the  service  was  accepted  by  the  gov- 
ernment there  can  be  no  doubt,  and  that  the  government  were  the 
recipients  of  the  increased  revenue  arising  from  the  same  service, 
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which  in  law  and  equity  makes  an  acceptance  of  the  implied  respon- 
sibility or  service. 

Confine  this  case  within  the  strictest  rules  that  the  committee  of 
the  House  of  Representatives,  in  their  opinion,  think  all  cases  of 
implied  responsibility  with  the  government  should  be  confined,  and 
it  is  a  case  which  entitles  the  petitioner  to  the  relief  he  asks. 

It  cannot  well  be  conceived  how  a  stronger  case  of  implied  respon- 
sibility could  be  made  out;  for  General  Henderson  says,  in  his  testi- 
mony, if  it  were  necessary  to  transport  the  mails  at  all  on  those 
routes,  it  was  absolutely  necessary  to  substitute  four-horse  service  in 
lieu  of  two-horse  hacks.  General  Houston  tells  you  the  same,  almost 
in  the  same  words.  This  is  the  testimony  of  the  two  senators  of 
Texas  on  that  point. 

The  testimony  of  twelve  postmasters  on  the  route  shows  the  same 
facts,  as  well  as  all  the  other  testimony  in  the  case — some  twenty-odd 
witnesses  of  the  highest  standing;  and  as  this  case  grew  out  of  a  train 
of  circumstances  which  never  did,  nor  in  all  probability  never  will, 
govern  any  other  case  under  this  government,  unless,  for  instance, 
the  republic  of  Mexico  should  be  annexed  to  this  Union  on  the  same 
footing   which   Texas  was,  and  then  the  Post  Office   Department 
undertake  to  carry  the  United  States  mail  from  its  terminus  on  the 
Gulf  to  the  city  of  Mexico  in  a  two-horse  hack;  for  this  route  was 
the  great  leading  one  from  the  thirty-odd  States,  through  eastern  to 
western  Texas;  and  when  that  mail  entered  Texas  by  the  way  of  Bed 
river,  the  petitioner  transported  the  great  mail  of  Texas  over  two 
hundred  and  twenty  miles  towards  the  capital  of  the  late  republic  and 
the  capital  of  the  State;  and  the  mail  that  entered  Texas  at  that  time 
by  jthis  route  now  finds  its  way  into  that  country  by  a  route  leading 
from  the  mouth  of  Red  river  through  by  Burr's  Ferry,  on  the  Sabine 
river;  another  from  Alexandria,  on  Red  river,  to  Sabine  town,  on  the 
Sabine  river;  another  from  Grand  Ecore,  on  Red  river,  to  the  same 
point;  another  from  Shreveport  to  Marshall,  by  the  way  of  Waco,  on 
the  Brazos,  then  to  Austin,  the  capital;  and  from  the  coast  a  mail 
now  enters  Texas  at  Sabine  Pass;  and  another  at  Galveston,  and  on 
to  Austin;  another  at  Indianola,  and  a  route  leading  on  to  Austin,  and 
another  at  Brazos  Santiago;  being  four  entries  on  the  coast  (as  Mr. 
Scott  terms  it)  and  four  points  on  Red  river,  and  another  route  now 
crosses  Red  river  from  Washington,  in  Arkansas,  through  to  Clarkes- 
ville,  Texas,  so  on  to  the  capital  of  the  State.     So  that  there  is  now 
nine  regular  mail  lines  into  Texas,  to  supply  the  same  extent  of 
country  that  was  supplied  by  the  route  from  Grand  Ecore,  on  Red 
river,  and  over  the  routes  in  question  during  the  time  the  Texas  mails 
were  sent  up  Red  river;  and  all  those  nine  leading  routes  are  now 
four-horse  coach  service,  and  now  being  advertised  for  daily  service, 
at  a  cost  probably  of  not  less  than  $200,000;  and  your  petitioner 
supplied  the  same  mails  to  the  country,  during  the  period  that  the 
States'  mail  was  sent  up  Red  river,  for  the  sum  of  $6, 925.     The  great 
increase  of  the  mails  at  and  since  that  time  must  clearly  satisfy  year 
honors  that  petitioner  had  something  to  do  on  those  routes  at  the 
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time  for  which  he  claims  extra  pay,  and  that  he  is  justly  entitled  to 
a  fair  remuneration  for  those  extra  services. 

The  committee  of  the  House  of  Representatives  express  great  fear 
that  the  30, 000  postmasters  and  agents  would  assume  the  responsi* 
bility  of  the  Postmaster  General  and  bankrupt  the  department.     How 
does  the  Postmaster  General  receive  his  knowledge,  guiding  him  in 
the  discharge  of  his  duties,  unless  he  acquires  it  through  the  post- 
masters' agents,  and  citizens  of  the  country  where  service  is  required? 
And  the  change  which  took  place  in  the  Post  0£Sce  Department  in 
March,  1849,  necessarily  found  the  new  incumbent  not  in  possession 
of  a  general  knowledge  of  those  routes,  and  when  he  became  properly 
informed  on  the  subject,  these  extra  services  had  been  performed 
upwards  of  twelve  months;  and  then,  under  the  regulations  of  the 
department,  he  thought  best  to  refer  the  case  to  the  Congress  of  the 
United  States.     Then  is  the  government  bound  in  good  faith  to  pay 
the  petitioner  a  fair  and  just  sum   for  his  services  rendered  and 
moneys  expended  for  the  government  and  people;  for  in  a  govern- 
ment like  ours  the  people  are  the  sovereigns,  and,  consequently,  the 
government.     Then  I  may  say  that  the  government  have  accepted 
the  services,  through  their  sovereigns,  the  people;  for  the  citizens 
of  Texas  have  accepted  the  services,  and  have  petitioned  their  agents 
at  the  head  of  the  government  to  make  to  the  petitioner  a  fair  remu- 
neration for  those  services.     And  the  next  question  that  arises  is, 
what  is  a  fair  remuneration  for  the  extra  services  as  performed  by 
the  petitioner?    This  honorable  Court,  in  their  former  decision  in 
this  cause,  have  defined  the  position  to  be  that  the  petitioner  is 
entitled  to  pay  according  to  the  increased  service  on  the  contract; 
and  as  the  claimant  has  assumed  in  his  brief  in  the  case  that  the  l^w 
governing  the  case  had  already  been  defined  and  settled  by  the  Court, 
the  petitioner  therefore  cites  your  honors  to  the  law,  and  here  begs 
leave  to  quote  from  your  former  decision  the  law  governing  the  case: 
*  *  That  the  United  States  may  be  liable  upon  an  implied  contract 
appears  from  the  first  section  of  the  act  constituting  this  Court,  by 
which  jurisdiction  is  given  the  Court  to  hear  and  determine  all  claims 
founded  *  upon  any  contract,  express  or  implied,  with  the  government 
of  the  United  States.'     What  the  law  looks  to,  in  the  case  of  an  im- 
plied contract,  is  not  the  agreement  of  the  parties,  but  their  circum- 
stances or  acts  ;  and  from  these  circumstances  or  acts  the  law  raises 
the  duty,  and  implies  the  promise,  by  which  the  party  will  be  bound. 
In  the  case  of  an  express  contract,  the  law  measures  the  extent  of 
each  party's  duty  by  the  terms  to  which  he  has  expressly  agreed.    In 
the  case  of  an  implied  contract,  the  terms  are  such  as  reason  and 
justice  dictate  in  the  particular  case,  and  which,  therefore,  the  law 
presumes  that  every  man  undertakes  to  perform. — (Chitty  on  Con- 
tracts, 18  ;  Hosmer,  C.  J.,  4  Conn.  Rep.,  524.)     In  the  case  of  Abbott 
V8.  Harmon,  (7  Greenl.,  118,)  it  was  held  that  where  one  accepts,  or 
knowingly  avails  himself  of  the  benefit  of  services  done  for  him  with- 
out his   authority  or  request,  he  shall  be  held  to  pay  a  reasonable 
compensation   for  them.     In   this  case   Mr.  Justice   Shepley  said : 
^  When  one  person   performs  services  for  the  benefit,  and  with  the 
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from  Sabine  town  to  Houston.  And  petitioner  will  here  remark,  that 
when  he  first  commenced  the  service  on  the  routes  he  placed  on  and 
ran  twenty  horses  from  Sabine  town  to  Houston,  while  running  two- 
horse  hack  service,  and,  as  the  Court  now  sees  from  the  testimony 
before  them,  increased  it  to  seventy -two  horses;  and  the  cost  of  the 
increase  of  a  change  of  coaches  from  two-horse  hacks  to  four-horse 
post  coaches  was  still  greater,  by  substituting  coaches,  costing  from 
three  hundred  and  fifty  to  five  hundred,  dollars,  in  lieu  of  hacks  cost- 
ing from  one  hundred  to  one  hundred  and  fifty  dollars,  besides  a 
heavy  increase  of  expense  on  the  harness. 

'  Petitioner  begs  leave  here  to  state  that,  in  asking  Congress  for 
relief,  he  wrote  out  his  own  petition,  asking  no  specific  amount,  bat 
to  be  paid  for  the  extra  services  he  had  performed  for  the  country. 
And  the  Senate  of  the  United  States  framed  a  bill,  which  passed 
that  body,  requiring  the  Postmaster  General  to  settle  with  him  upon 
the  principles  of  law  and  equity,  and  to  pay  him  for  the  extra  ser- 
vices which  he  had  performed.  But  when  the  matter  was  referred 
to  this  honorable  Court  Mr.  Evans  forwarded  a  copy  of  the  petition 
to  petitioner  for  verification;  he  remonstrated  against  the  petition,  as 
the  sum  specified  did  not  more  than  half  cover  the  ground  of  the 
expenses  incurred  by  him.  He  informed  him  that  he  wished  to  have 
the  petition  verified  in  the  shape  it  was  in;  that  he  could  and  would 
so  amend  it  as  to  cover  the  necessary  amount.  He  subsequently 
amended  the  petition  by  leave  of  the  honorable  Court,  but  the  sum 
specified  in  the  amended  petition  does  not  cover  the  amount  of  the 
actual  expenses  incurred  by  petitioner.  And  he  would  refer  your 
honors  to  the  petition  first  presented  to  the  Congress  of  the  United 
States  by  the  petitioner,  showing  that  the  petitioner  only  asked  for 
such  sum  as  he  was  justly  entitled  to  for  the  extra  services  he  had 
endered  the  government.  And  your  honors  can  see  clearly  from 
the  testimony  before  you  that  the  increase  of  the  service  was  from 
twenty  to  seventy-two  horses,  and  that  fifteen  miles  to  the  team  is 
long  and  heavy  service  for  four-horse  coach  teams,  and  that  nothing 
less  than  seventy-two  horses  could  perform  the  service.  And  in 
making  up  your  decision  in  this  case  petitioner  hopes  and  trust:^ 
your  honors  will  take  all  the  just  and  equitable  grounds  of  the  case 
into  consideration,  and  grant  him  such  relief  as  the  nature  of  the 
case,  in  all  its  bearings  in  justice  and  equity,  demands.  And  when 
the  case  is  again  reported  by  this  honorable  Court  to  Congress  for 
its  afiirmation,  he  hopes  and  trusts  he  will  not  be  told  that  it  cannot 
pass  the  House  of  Representatives  without  a  sum  of  money  suflScient 
to  fee  two  or  three  influentials  in  that  House.  K  he  is,  he  will,  as 
he  always  has  done,  trust  to  the  honesty  of  the  representatives  ot 
his  country  to  see  that  justice  is  done  to  one  of  her  citizens. 

ALMANZON  HUSTON. 
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CONCLUDING  ARGUMENT. 

IN  THE  COUBT  OF  CLAIMS. 

Almanzon  Huston  vs.  The  United  States. 

The  attorneys  having  agreed  to  submit  this  case  upon  the  facts 
without  oral  argument,  and  the  plaintiff  having  filed  his  printed  argu- 
ment on  the  case  on  the  8th  of  November  last,  since  which  time  the 
Solicitor  has  asked  from  the  Post  Office  Department  additional  evi- 
dence, and  as  I  find  the  only  evidence  relied  upon  to  operate  against 
the  claim  is  the  ordering  of  the  weighing  of  the  mails  at  the  city  of 
Houston,  I  have  thought  proper  to  explain  more  fully  and  clearly  the 
situation  of  Houston,  as  it  is  not  upon  the  main  eastern  and  western 
lines  leading  from  Red  river  to  Austin  and  western  Texas*  And  in 
order  more  clearly  to  show  to  the  Court  the  true  situation  of  the  line, 
I  here  submit  a  sketch  of  Cordova's  late  map  of  Texas,  from  which 
it  will  be  seen  that  Houston  lies  87  miles  south  southeast  of  that  line 
from  Huntsville,  where  it  leaves  the  main  western  line  and  runs  south 
southeast  87  miles  to  Houston,  and  the  main  western  lino  continues  on 
direct  to  Austin  by  way  of  Washington,  where  it  intersects  the  western 
line  from  Houston  to  Austin.  And  the  testimony  shows  that  the  only 
mail  weighed  at  Houston  was  the  mail  leaving  that  place  for  the  east, 
and  not  the  mail  from  the  east  to  Houston,  which  came  through  from 
Red  river ;  and  when  the  States'  mail  (as  we  called  it)  came  up  Red 
river  no  mail  matter  left  Houston  for  the  east  but  the  Galveston  and 
Houston  city  mails  ;  and  when  the  State  mails  were  sent  by  the  way 
of  Galveston  from  New  Orleans  it  was  divided  at  Houston,  and  the 
western  mails  went  direct  from  Houston  on  to  Austin,  intersecting  the 
main  line  from  eastern  Texas  to  western,  at  Washington.  There  is 
also  a  side  line  coming  down  from  the  upper  Trinity,  through  the 
counties  of  Dallas,  Navarro,  Limestone,  Freestone,  and  Anderson 
counties,  by  the  way  of  Palestine  to  Crockett,  where  it  intersects  this 
main  eastern  and  western  line  from  Red  river  on  to  Austin.  And  it 
would  have  been  as  proper  to  have  ordered  the  weighing  of  the  mails 
at  Palestine  as  at  Houston,  in  order  to  ascertain  their  increase  upon 
the  main  line  from  eastern  to  western  Texas.  I  have  contemplated 
the  course  taken  by  the  Solicitor  in  my  previous  argument,  and  have 
endeavored  to  place  the  case  before  the  honorable  Court  upon  its  true 
merits.  And  with  these  few  additional  remarks  by  way  of  explana- 
tion as  to  the  true  position  of  the  line  and  the  weighing  of  the  mails, 
your  honors  will  also  see  that  the  mails  that  were  weighed  at  Nacog- 
doches by  Mr.  Coon,  postmaster  at  that  place,  were  only  the  mails 
from  Houston  and  the  west,  and  not  the  great  (States')  mails  sent  up 
Red  river  and  through  to  the  west  on  this  line.  From  the  fact  that 
the  most  of  that  mail  did  not  pass  through  the  post  office  at  Nacog- 
doches, being  put  up  for  western  Texas,  and  not  opened  until  arriving 
at  the  place  directed  to  at  New  Orleans ;  and  the  evidence  clearly 
shows  that  the  mails  were  doubly  large  going  west  than  they  were 

Rep.  C.  C.  187 3 


34  ALMAKZON  HUSTON. 

coming  east  from  the  west  or  Houston.  I  now  beg  leave  to  submit 
the  case,  asking  of  the  Court  as  early  a  report  as  can  reasonably  be 
granted. 

ALMANZON  HUSTON, 


in  the  coubt  op  clams.— no.  — . 
Aluanzon  Huston  vs.  The  Unite])  States. 

SoUcitar^s  Bri^. 

This  case  is  resisted  by  the  United  States  upon  the  grounds  herein- 
after stated,  to  wit: 

Int.  The  petitioner  does  not  make  out  such  a  claim  as  will  authorize 
this  Court  to  aflTord  the  relief  prayed.  The  contract  now  given  in 
evidence  shows  that  the  petitioner  contracted  to  carry  the  mail  of  the 
United  States  on  *the  routes  therein  specified  in  two-horse  post 
coaches.  This  contract  does  not  specify  or  call  for  any  particular 
weight  of  mail,  or  from  what  offices  the  mail  to  be  carried  is  to  come 
or  is  to  go,  but  requires  the  contractor  to  carry  all  mail  sent  on  said 
routes,  even  to  the  exclusion  of  passengers,  within  the  limits  of  two- 
horse  post  coach  service,  and  that  limit  has  not  been  exceeded. 

2d.  If  the  petitioner  rests  his  demand  on  the  allegation  that  extra 
service  has  been  performed,  then  the  right  to  recover  on  such  allega- 
tion is  resolved  on  two  grounds: 

First,  there  was  no  extra  service  performed;  the  contract  does  not 
stipulate  for  any  weight  of  mail  below  two-horse  post  coach  service, 
or  ibr  the  carriage  of  any  mail  traually  coming  from  or  going  to 
particular  offices,  or  carried  over  particular  routes;  then  the  sugges- 
tion in  the  evidence  that  extra  mail  matter  carried  on  those  routes  is 
untbunded. 

The  United  States  have  a  right  to  the  entire  capacity  of  the  vehicle 
contracted  for,  and  the  evidence  does  not  show  that  that  capacity 
liMs  been  exceeded.  The  Second  Assistant  Postmaster  General,  in  a 
h  tter  of  the  23d  January,  1858,  addressed  to  the  assistant  Solicitor 
of  this  Court,  states  as  follows: 

Tiie  department  cannot  account  for  the  discrepance  in  the  weight 
of  tlie  mails  made  by  the  report  of  M.  K.  Snell,  the  postmaster  at 
llou-ton,  Texas — being  at  one  time  400  pounds  and  at  another  time 
oitiy  166  pounds — excepting  on  the  last  named  occasion  it  was 
rerinirtid  by  the  department,,  with  a  view  to  such  action  as  might  be 
iKM  essary,  and  on  the  former  given  to  the  contractor  ex  parte.  I  will, 
liowever,  state  that  if  the  average  weight  of  the  mails  had  been  400 
])ounds  it  would  not  have  been  sufficient  to  justify  any  aetion  for  a 
cii.int^e  in  the  mode  of  service,  as  509  poundfa  is  the  mimtMim  weight 
required  for  two-horse  coach  service- 
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Sd.  But  assuming,  for  the  sake  of  argument,  that  the  petitioner  did 
perform  extra  service,  still  he  has  no  legal  claim  against  the  United 
States,  because  said  service  was  performed  in  violation  of  existing 
acts  of  Congress  and  in  the  face  of  the  declaration  of  the  Post  OflSce 
Department  that  no  allowance  would  be  made  therefor. 

The  43d  section  of  the  act  of  the  3d  of  March,  1825,  (4  S.  L.,  p. 
114,)  forbids  any  allowance  over  the  amount  stipulated  in  the  con- 
tract, unless  additional  service  be  required. 

The  23d  section  of  the  act  of  July,  1836,  (5  S.  L.,  p.  8,)  forbids  the 
aUowance  of  additional  compensation,  except  in  exact  proportion  to 
the  original  service  and  compensation,  and  forbids  any  extra  allow- 
ance for  increased  speed  unless  additional  stock  and  carriers  are  ren- 
dered necessary;  and  when  any  extra  service  shall  be  ordered  the 
amount  of  the  allowance  therefor  in  dollars  and  cents  shall  be  signified 
in  the  order  for  such  service  and  be  forthwith  entered  upon  the  books 
of  the  Post  Office  Department,  and  no  additional  compensation  shall 
be  paid  for  any  extra  regular  service  rendered  before  issuing  of  such 
order  and  the  making  of  such  entry;  and  every  order,  entry,  or 
memorandum  whatever,  on  which  any  action  of  the  department  is  to 
be  had,  allowance  made,  or  money  paid,  and  every  contract,  paper  or 
obligation  drawn  up  in  said  office,  by  any  officer  thereof,  shall  have 
affixed  to  it  its  true  date,  and  every  paper  relating  to  contracts  or 
allowances  filed  in  said  office  shall  have  the  date  of  its  filing  endorsed 
thereon. 

Under  these  provisions  of  the  law  and  the  contract  in  this  case,  the 
Postmaster  General  is  forbidden  to  make  an  allowance  for  additional 
service,  unless  more  than  two-horse  post  coach  service  be  performed, 
and  in  such  case  said  allowance  must  be  preceded  by  the  required 
orders;  and  the  petitioner,  therefore,  can  certainly  raise  no  implied 
contract  to  pay  him  more  without  showing  that  he  performed  more 
than  two-horse  post  service,  and  in  the  way  designated  by  said  acts 
of  Congress,  or  subverting  the  legislation  of  Congress. 

The  proviso  in  the  23d  section  of  the  act  of  1836,  authorizing  the 
Postmaster  General  to  make  temporary  contracts  until  a  regular 
letting  can  take  place,  does  not  apply  to  this  case.  It  was  intended 
to  prevent  the  interruption  of  the  mail  service  by  authorizing  the 
Postmaster  General  to  make  temporary  contracts  where  contractors 
under  the  regular  lettings  failed  to  enter  upon  their  contracts  at  the 
time  stipulated;  or  where  an  established  mail-route  was  not  bid  for  at 
the  regular  lettings,  and  it  became  necessary  for  public  convenience, 
in  the  meantime,  for  the  Postmaster  General  to  enter  into  a  temporary 
contract,  and  to  continue  the  same,  until  a  permanent  contract  could 
be  made  in  the  regular  way.  If  this  is  not  the  true  interpretation  of 
this  proviso,  then  the  act  in  reference  to  extra  allowance  would  seem 
to  have  no  meaning. 

4th.  If  the  petitioner  did  perform  extra  service,  still  he  cannot  re- 
cover, because  he  acted  voluntarily,  and  in  the  face  of  a  declaration  of 
the  Post  Office  Department  that  no  allowance  could  or  would  be  made 
therefor.  In  the  letter  already  referred  to,  the  Second  Assistant 
Postmaster  General  says,  in  speaking  of  the  petitioner's  claim:  I  have 
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to  inform  yon  (Assistant  Solicitor)  that  the  change  in  mode  of  service 
from  two-horse  coaches  to  fonr-horse  coaches  in  certain  routes  in 
Texas,  for  which  Mr.  A.  Huston  claims  from  November,  1848,  to 
30th  June,  1850,  was  not  ordered  by  the  department,  because  there 
is  no  power  under  the  law  to  do  so  without  readvertising  the  routes, 
which  was  not  done,  inasmuch  as  it  was  not  necessary. 

The  letter  of  the  Postmaster  General  (Campbell)  of  the  24th  of 
May,  1856,  and  addressed  to  the  chairman  of  the  Committee  on  Claims 
of  the  Senate,  gives  a  full  statement  of  the  facts  in  this  case,  and 
clearly  shows  that  the  department  repudiated  the  claim  here  set  up 
by  the  petitioner.  The  application  of  the  petitioner  to  increase  his 
service  from  two-horse  post  coaches  to  four-horse  coaches^  was  refused 
by  the  department,  as  will  clearly  appear  from  the  facts  stated  in  said 
letter. 

Now  this  demand  is  made  to  depend  upon  an  implied  promise  to 
pay,  and  it  is  not  denied  that  the  United  States  may  be  liable  upon 
such  an  undertaking  under  proper  circumstances,  but  this  is  not  such 
a  case.  Here  the  acts  of  Congress  referred  to  interpose  to  prevent 
such  implication,  and  the  government  can  only  be  bound  in  accordance 
with  their  provisions. 

It  is  denied,  however,  that  the  law  will  imply  a  promise  to  pay 
where  there  is  an  express  declaration  of  a  party  that  he  will  not  be 
bound,  or  where  there  is  an  express  agreement. — (See  Chitty  on  Con- 
tracts, p.  18,  note;  Whitney  t;«.  Sulivan,  7  Mass.,  107;  Worthen  w. 
Stephens,  4  Mass.,  448;  Neston  vs.  Davis,  24  Main.,  374.) 

The  decision  formerly  made  by  this  Court  in  favor  of  the  petitioner 
proceeded  upon  the  idea  that  extra  services  had  been  performed,  and 
that  the  Post  Office  Department  made  no  objection  thereto.  It  now, 
however,  appearing,  from  a  new  state  of  facts,  that  an  objection  was 
made,  the  authorities  cited  by  the  Court  in  support  of  its  opinion  are 
relied  upon  by  the  United  States  in  resisting  the  petitioner's  demand. 

D.  RATCLIFFE, 
Assisiani  Solicitor  of  the  Court  of  Claims. 


court  of  claims. 
Almanzon  Huston  vs.  The  United  States. 

LoRiNG,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner,  under  the  contracts  set  forth  in  his  petition,  was 
contractor  from  November  1,  1848,  to  July  30,  1850,  for  carrying 
the  mails  from  Sabine  town,  through  San  Augustine,  Nacogdoches, 
Crockett,  and  Huntsville,  to  Houston,  and  from  Huntsville  to  Wash- 
ington, in  two-horse  coaches^  semi-weekly,  for  the  sum  of  $6, 894  per 
year. 

The  petitioner  alleges  that,  from  the  bad  condition  of  the  roads  and 
the  increase  of  mail  matter,  the  two-horse  coaches  specified  in  the 
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contract  became  issufficient  for  the  service,  and  that  therefore  he 
**  placed  on  the  entire  route  four-horae  post  coach  service  on  the  first 
day  of  November,  1848,  and  continued  it  to  the  30th  day  of  June, 
1850,  when  his  contract  expired;"  that  this  additional  service  was 
absolutely  necessary,  and  was  made  known  to  the  Postmaster  General, 
and  not  objected  to  by  him,  and  that  the  benefit  of  it  accrued  to  the 
United  States;  and  he  claims  an  allowance  for  this  additional  service 
upon  the  ground  of  an  implied  contract  therefor. 

The  deponents  for  the  petitioner  prove  that  four-horse  coach  service 
was  rendered,  but  they  do  not  fix  with  precision  when  it  began  or 
when  it  was  extended  over  the  whole  route  ;  their  general  statement 
is,  that  such  service  was  rendered  ^^during  1848  and  1849." 

Ephraim  Coon  testifies,  answer  3d  :  The  said  petitioner,  Huston, 
carried  the  United  States  mails,  during  the  years  1848  and  1849,  from 
the  town  of  Sabine  to  the  town  of  Huntsville,  and,  I  think,  to  the 
city  of  Houston,  in  Texas,  from  at  least  as  early  as  the  summer  of 

1848,  in  four-horse  post  hacks,  and  from  the  fall  of  1848  in  four-horse 
mail  stages. — (Ibid,  answer  to  7th  interrogatory.) 

Amaziah  Baker  testifies,  answer  to  8th  interrogatory  :  The  service 
performed  by  the  said  Huston  on  the  routes  in  queston  was  four-horse 
service.  Early  in  the  summer  of  1848  he  put  on  four-horse  service 
from  Sabine  town  to  Nacogdoches;  at  what  time  he  completed  put- 
ting on  four-horse  service  to  the  city  of  Houston  I  cannot  say. 

J.  Pinckney  Henderson  testifies,  answer  to  8th  interrogatory  :  I 
do  not  know  at  what  time  in  the  year  1848  he  put  four-horse  service 
on  the  road  ;  but  on  this  part  of  the  line  he  had  four-horse  service  on 
the  line  in  the  summer  of  1848. 

In  the  letter  of  the  petitioner  to  the  department,  dated  July  5, 

1849,  exhibit  A,  he  says:  '*!  run  the  entire  lines  the  first  nine 
months  without  a  failure  with  but  two-horse  service,  and  the  two  last 
quarters  has  been  run  with  four-horse  service."  This  evidence  from 
the  petitioner  places  the  beginning  of  the  four-horse  service  at  Janu- 
ary 1,  1849.  And  the  petition  of  the  citizens  of  Houston  to  **the 
House  of  Representatives,  or  the  Postmaster  General,''  (exhibit  B,) 
which  is  dated  January  1,  1850,  says  :  '^  That  he  first  carried  the  said 
mail  in  a  two-horse  vehicle,  but  that  he  has  carried  the  said  mail  for 
about  one  year,  and  still  carries  it,  in  a  four-horse  conveyance  with 
four  horses."  The  burden  of  proof  is  on  the  petitioner;  and  giving 
every  part  of  the  evidence  its  due  weight,  the  beginning  of  the  four- 
horse  service  is  not  positively  proved  to  have  been  before  January  1, 
1849.  All  the  testimony  show  that  such  service  was  continued  to 
the  end  of  the  contract,  July  1,  1850. 

The  deponents  for  the  petitioner  prove  that  the  roads  of  the  route 
were  in  bad  condition,  and  in  places,  at  certain  times,  almost  impassa- 
ble ;  that  the  streams  were  high,  and  the  river  bottoms  overflowed ; 
that  these  results  had  followed  from  unusual  quantities  of  rain  in  1849 
and  1850.  And  the  petitioner,  in  his  letter,  cited  before,  of  June  5, 
1848,  exhibit  A,  writes  thus:  *'And  it  is  not  in  the  power  of  man  to 
avoid  failures  in  one  of  our  southern  rainy  seasons."  The  general 
result  of  the  evidence  is  expressed  in  General  Houston's  answer  to 
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the  5th  interrogatory  addressed  to  him  as  to  the  state  of  the  roads 
**  during  the  years  1848,  1849,  and  1850,  to  the  end  of  the  contract," 
He  testifies  that  '4n  the  summer  and  fall  of  the  year  they  were 
tolerably  good;  in  the  winter  and  spring  they  were,  at  times,  impassa- 
ble in  anything  like  regular  travelling,  and  I  would  suppose  as  bad 
as  roads  could  be  in  a  country  like  ours." 

Benjamin  P.  Benton,  whose  testimony  upon  the  condition  of  the 
roads  and  the  causes  of  it  is  the  most  minute,  in  his  answer  to  the 
8th  interrogatory  testifies:  **A  two-horse  coach  might  have  been 
sufiicient  to  have  transported  the  mails  for  a  portion  of  the  season, 
but  for  perfect  certainty,  winter  and  summer,  a  four-horse  coach  was 
absolutely  necessary.  I  doubt  whether  six  horses  could  have  trans- 
ported the  mails  that  accumulated  during  high  water." 

It  is  observable  that  in  the  petition  of  the  claimant  to  Congress, 
dated  April,  1850,  and  sworn  to  December  31,  1850,  he  does  not 
refer  to  the  condition  of  the  roads  as  a  reason  for  increasing  the 
service,  but  specifies  the  increase  of  mail  matter  as  the  only  cause 
for  his  so  doing.  He  states  :  ''  Immediately  on  finding  it  ;.as  indis- 
pensable to  place  extra  service  on  the  line,  and  all  out  of  the  great 
increase  of  mail  matter,  I  informed  the  Post  Ofiice  Department,  "&c. 
And  in  his  statement  appended  to  that  petition  he  says:  **  And  from 
the  great  increase  of  the  mail  matter  I  was  compelled  to  place  a  full 
and  complete  line  of  four-horse  coaches  upon  the  line  or  abandon  the 
contract." 

All  the  deponents  concur  in  the  increase  of  mail  matter  from  the 
summer  of  1848  to  July  1,  1850,  but  few  of  them  furnish  any  means 
by  which  the  average  weight  of  the  mail  matter  can  be  determined. 

George  L,  Clapp  testifies,  answer  to  9th  interrogatory:  *'The 
average  amount  of  mail  matter  per  trip  was  from  three  to  five  sacks, 
and  from  two  to  three  leather  pouches;  and  my  means  of  information 
are,  that  I  was  mail  agent,  and  frequently  travelled  with  the  mails." 

Martin  K.  Snell  testifies,  answer  7th:  **The  mail  carried  bv  the 
said  Huston  averaged  per  trip  from  three  to  five  mail  bags,  weighing 
an  average  in  all  of  four  hundred  pounds.  My  means  of  information 
are,  that  I  was  postmaster  at  the  city  of  Houston  during  1848  and 
part  of  1849. 

Bphraim  Coon  testifies,  in  answer  to  6th  interrogatory:  **I  do  not 
recollect  what  was  about  the  average  amount  of  mail  matter  on  the 
routes  for  which  the  said  petitioner,  Huston,  was  contractor  in  1848, 
but  between  the  spring  1849  and  spring  of  1850  I  frequently  weighed 
the  mail  matter  from  said  routes  west  of  the  town  of  Nacogdoches, 
and  found  the  average  per  trip  to  have  been  520  lbs.  I  was  post- 
master, and  weighed  the  mails  at  the  request  of  the  contractor,  and 
found  one  trip  where  the  mail  matter  weighed  thirteen  hundred  and 
seventy  pounds.  I  do  not  recollect  the  weight  of  the  mail  matter 
east  of  Nacogdoches." 

And  in  his  answer  to  the  10th  interrogatory  he  testifies:  *  *  During  the 
year  1849  there  was  more  than  twice  as  much  mail  matter  carried 
over  the  routes  for  which  said  petitioner,  Huston,  was  contractor  as 
there  was  in  1848.     And  there  was  continual  gradual  increase  from 
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1849  to  the  close  of  said  contract.  I  suppose  the  average  per  month 
of  such  increase  from  the  beginning  of  1848  to  June,  1850,  would  be 
8ome  nine  or  ten  per  cent." 

Emery  J.  Huston,  in  his  answer  to  the  6th  interrogatory,  testifies: 
*  *  I  think  that  the  amount  of  mail  matter  carried  on  the  routes  for 
which  said  petitioner,  Huston,  was  contractor,  during  the  years  1848 
and  1849  would  average  per  trip,  most  part  of  three  years,  five  hun- 
dred or  five  hundred  and  fifty  poimds;  and  my  means  of  information 
are,  that  I  was  agent  on  the  line  of  said  routes." 

Benjamin  F.  Benton,  in  his  answer  to  the  7th  interrogatory,  testifies: 
**I  was  frequently  about  the  post  oflSce  during  those  years,  (1848, 
1849,  and  1850^)  there  were  frequently  half  a  dozen  sacks  of  news- 
papers, pamphlets,  books,  periodicals,  &c.,  &c.,  besides  the  letter 
and  way  mails.  When  the  mails  were  detained  for  any  length  of  time, 
as  many  as  ten  large  sacks  of  mail  matter  would  sometimes  accumu- 
late at  an  office.  I  should  suppose  the  average  weight  of  the  large 
sacks  of  paper  mail  was  about  100  lbs.  each,  and  that  of  the  large 
sacks  of  letter  mails  150  lbs." 

It  appears  from  the  letter  of  Postmaster  General  Campbell,  dated 
May  24,  1856,  that  by  a  report,  dated  May  15,  1849,  made  to  the 
department  by  Martin  K.  Snell,  the  average  weight  of  the  mail  sent 
on  the  routes  to  San  Augustine  from  April  14  to  May  13,  both  days 
inclusive,  was  166  pounds  and  a  fraction  for  each  trip.  It  is  claimed 
by  the  petitioner  that  the  discrepancy  between  the  report  and  the 
testimony  of  Martin  K.  Snell  is  accounted  for,  firsts  by  the  fact  that 
for  the  report  to  the  department  the  mails  were  weighed  by  Mr.  Snell 
only  at  Houston,  while  the  western  mail  came  on  to  the  routes  at 
Huntsville,  and  could  not  be  included  in  the  weighing  at  Houston; 
whereas  Mr.  Snell  in  his  deposition  testifies  as  to  the  average  weight 
of  the  mail  over  the  routes,  including  the  western  mail  received  on  to 
the  routes  at  Huntsville. — (Petitioner's  printed  argument,  p.  13.) 
And,  secondly,  by  the  testimony  of  J.  B.  Johnson,  that  *'tn  the  summer 
of  1849"  mail  matter  had  been  diverted  from  the  routes  of  the  peti- 
tioner and  sent  by  the  way  of  Galveston  because  of  low  water  in  Red 
river. — (Printed  argument  for  the  petitioner,  pages  5  and  6.) 

It  also  appeared  from  the  deponents  for  the  petitioner  that  occa- 
sionally mail  matter  which  should  have  been  sent  to  Galveston  was 
carried  over  his  route,  and  they  all  concur  in  the  opinion  that,  from 
the  state  of  the  roads  and  the  quantity  of  mail  matter,  four-horse 
coach  service  was  necessary  for  the  performance  of  the  work.  The 
earliest  reports  of  failures  by  the  petitioner  made  to  the  department 
are  dated  in  March,  1850,  and  in  them  it  is  stated  that  the  causes 
assigned  for  the  failures  at  the  time,  by  the  drivers,  were,  that  some  of 
their  horses  had  died,  and  that  the  stages  were  out  of  repair.  The 
causes  assigned  for  the  failures  in  the  reports  dated  in  April  and  May 
are,  that  the  waters  were  so  high  they  could  not  be  crossed  with  the 
stage.  But  the  letters  of  the  petitioner  to  the  department,  dated, 
respectively,  July  5,  1849,  and  September  12,  1849,  (exhibits  — ,) 
refer  to  fines  imposed  on  him  previous  to  those  dates,  for  failures. 
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and  attributes  these  failures  to  the  nature  of  the  country  through 
which  the  routes  run  and  "high  times  of  water." 

It  appears  from  the  letter  of  the  Postmaster  General,  (Campbell,) 
dated  15th  March,  1856,  that  the  contracts  **for  the  new  service, 
which  went  into  operation  1st  July,  1850,  (when  the  contracts  of  the 
petitioner  expired,)  covering  the  same  ground,  and  by  the  same  points, 
tri-weekly,''  the  price  was  $19,590.  The  letter  states,  **you  will 
perceive  that  the  former  service  is  tioice  a  week  in  two-horse  coaches; 
the  latter  three  times  a  week,  four-horse  coaches^  and  under  contracts 
at  different  annual  lettings/' 

It  appears  by  the  deposition  of  Martin  K.  Snell,  (7th  interrogatory 
and  answer,)  that  the  average  weight  of  mail  matter  **  on  the  routes  of 
which  said  Huston  was  contractor' '  was  *  *  all  of  four  hundred  pounds.' ' 
By  the  answer  6th  of  Emory  J.  Huston,  that  it  would  average  500  to 
650  pounds  per  trip  most  part  of  1848  and  1849  for  the  routes.  By 
the  deposition  of  Ephraim  Coon,  (answer  to  interrogatory  6th,)  that 
the  average  amount  of  mail  matter  from  the  routes  tvest  of  Nacogdo- 
ches was  **520  pounds."  .It  does  not  appear  that  either  of  these 
amounts,  except  the  last,  was  ascertained  by  actually  weighing  the 
mail  matter. 

In  his  petition  to  Congress,  dated  April,  1850,  the  petitioner  states 
**that  he  became  sole  owner  of  the  line  Ist  November,  1848;''  '*that 
on  becoming  owner,  Ac,  I  found  that  I  must  abandon  the  contract, 
or  place  a  full  and  complete  line  on  it  of  four-horse  coaches;"  **  that 
immediately  on  finding  it  indispensable  to  place  extra  service  on  the 
line,  <fec.,  I  informed  the  Post  Office  Department,  and  asked  for  a  cor- 
responding increase  of  service."  These  statements  represent  the  first 
application  to  the  department  for  the  increase  of  service,  for  which 
the  allowance  is  claimed  to  have  been  made  soon  after  November  1, 
1848. 

But  the  letter  of  Postmaster  General  Campbell  of  May  24,  1846, 
shows  that  the  first  application  for  such  increase  of  service  was  received 
on  the  10th  of  March,  1849,  through  Messrs.  Houston  and  Kauffman, 
and  the  letter  states,  in  reference  to  such  application,  as  follows: 
'*This  was  immediately  answered  by  stating  that  no  additional  pay 
could  be  allowed  for  such  improvement  unless  absolutely  required  by 
the  size  and  weight  of  the  mails,  and  that  instructions  would  be  for- 
warded to  weigh  the  mails  each  trip  for  four  weeks." 

And  the  same  letter  subsequently  states :  *  *  Nothing  whatever 
appears  to  have  been  said  of  the  necessity  of  four-horse  coaches'  on 
account  of  the  weight  of  the  mails  until  in  March,  1849." 

The  letter  also  states  as  follows  :  **  On  the  15th  May  a  letter  was 
received  from  the  contractor,  (A.  Huston,)  stating  that  he  had  been 
running  four-horse  coaches,  and  was  about  withdrawing  some  of  his 
teams,  but  concluded  to  continue  until  he  could  hear  from  the  depart- 
ment." 

On  the  10th  June  he  was  answered  that  no  additional  expense  on 
his  route  could  be  incurred. 

On  the  12th  July  application  for  improving  the  service  was  received 
by  Hon.  S.  Houston,  (under  date  Nacogdoches,  June  18,  1849.)     On 
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4th  August  he  was  informed  that  the  Postmaster  General  declined 
ordering  the  proposed  improvement,  because  the  average  weight  of 
the  mail  was  shown  to  be  only  166  pounds. 

It  is  shown  by  the  letter  from  the  Post  Office  Department,  dated 
November  3,  1848,  (exhibit  Z,)  ^' that  the  department  makes  no  con- 
tracts for  the  conveyance  of  any  *  specific  quantity  of  mail  matter ' 
by  any  mode  of  conveyance  used.  Contractors  are  expected  to  carry 
aU  the  mail  that  may  be  presented  within  the  capacity  of  the  vehicle 
stipulated  for,  but  no  precise  amount  or  bulk  is  or  can  be  prescribed." 

The  testimony  tended  to  show  that  the  ** passenger  travel"  upon 
the  routes  was  limited. 

James  B.  Johnson  testified,  (answer  7th  :)  "  Sometimes  the  stage 
was  so  loaded  with  mail  matter  that  it  could  not  take  a  passenger  ;" 
and  Samuel  Houston  testified,  (answer  7th:)  **  I  usually  travelled  in 
the  stage  when  I  could.  I  can  form  no  correct  estimate  of  the  average 
weight  and  bulk  of  the  mails  ;  there  were  but  few  passengers,  but 
the  stage  was  usually  well  loaded  with  mail  matter." 

On  all  the  evidence  we  find  that  the  petitioner  carried  the  mail 
over  all  his  route  in  four-horse  coaches,  from  at  least  as  early  as  the 
Ist  January,  1849,  to  July  1,  1850,  and  that,  from  the  bad  condition 
of  the  roads  and  the  increase  of  mail  matter,  the  service  could  not 
have  been  performed  by  two-horse  coaches  in  the  winters  and  springs 
of  that  period. 

The  contract  which  the  petitioner  alleges  is  an  implied  contract  for 
additional  service  in  carrying  the  mail,  and  an  allowance  therefor 
made  with  the  Postmaster  General  as  the  agent  of  the  United  States. 

The  testimony  disproves  such  a  contract.  The  letter  of  Postmaster 
General  Campbell,  dated  March  26,  1856,  and  brought  into  the  case 
since  it  was  last  heard  here,  proves  that  the  petitioner's  applications 
for  four-horse  service  w^ere  refused  as  often  as,  and  as  soon  as,  they 
were  made.  The  petitioner  was  free  to  use  four-horse  coaches  if  it 
was  his  pleasure  for  any  reason  so  to  do  ;  that  matter  was  not  within 
the  control  of  the  department,  and  its  mere  knowledge  of  it,  there- 
fore, was  not  its  adoption  of  it ;  and  the  express  and  reiterated 
refusal  of  the  department  to  authorize  or  pay  for  such  increase  of 
service  excludes  any  contract  for  it  on  the  part  of  the  United  States. 
The  implied  contract  alleged,  therefore,  is  not  shown,  and  the  effect 
of  such  a  contract  does  not  come  into  consideration. 

We  are  of  opinion  the  petitioner  is  not  entitled  to  relief. 


Rep.  0.  C.  187- 
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DR.  GEORGE  YATES— HEIRS  OP. 


Jarvamy  18,  1859. — Reported  from  the  Court  of  Claims;  committed  to  a  Committee  of 

the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  BenaJte  and  House  of  Bepresentatives  of  the  United 

Staiea  in  Congress  useenMed: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

HEIRS  OF  GEORGE  TATES  vs.  THE  UNITED  STATES, 

1.  The  petition  of  the  claimants. 

2.  Letter  from  Auditor  of  Treasury,  in  answer  to  the  order  of  the 
Court ;  also  letter  from  the  same  to  Deputy  Solicitor^  transmitted  to 
House  of  Representatives. 

3i  Claimants'  brief  transmitted  to  House  of  Representatives. 

4.  Deputy  Solicitor's  brief. 

6.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
Tt    a  1      ^^^  ^^  ^^  Court,  at  Washington,  this  17th  day  of  January, 

LL.    8.J  ^      J)      jggg 

SAM'L  H.  HUNTINGTON, 
Chi^  Clerk  Court  of  Claims. 


in  the  unttbd  states  court  of  claims. 

District  of  Columbia, 

County  of  Washington. 

The  petition  of  the  heirs  of  Doctor  George  Yates,  deceased,  late  a 
surgeon's  mate  in  the  continental  line  of  Virginia  during  the  war  of 
the  revolution,  respectfully  showeth  unto  your  honors : 

That  the  government  of  the  United  States  is  justly  indebted  to  them 
in  the  sum  of  $2,400,  with  interest  at  six  per  cent,  per  annum  on  the 
same  from  November  4,  1783,  till  paid. 

For  that  whereas,  heretofore,  to  wit,  during  the  revolutionary  war, 
the  said  Doctor  George  Yates  was  a  surgeon  in  hospital  department  of 
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the  American  army,  and  '^  continued  in  said  service  to  the  end  of  the 
war/'  as  is  shown  by  the  public  records  now  on  file  in  the  executive 
department  of  the  government  at  Washiugton  ;  that  their  said  ances- 
tor,  the  said  Greorge  Yates,  was  regularly  commissioned  as  a  '^surgeon's 
mate/'  and  as  such  discharged  and  performed  all  the  duties  of  hospital 
surgeon  to  the  end  of  the  war. 

Petitioners  would  represent,  that  by  a  resolve  of  Congress,  dated 
October  21,  1780,  giving  to  *'all  officers  who  cootinued  in  service  to 
the  end  of  the  war  half  pay  for  life,"  the  said  Qeorge  Yates  was 
entitled  to  receive  the  same.  And  further,  that  by  a  resolve  of  Con- 
gress, dated  January  17, 1781,  the  officers  of  the  ^'hospital  department 
and  medical  staff,"  in  lieu  of  half-pay  for  life,  became  entitled  to 
receive  the  ^^  half-pay  of  a  captain ;  "  and  further,  that  by  the  resolve 
of  March  22,  1783,  '*  all  the  officers  belonging  to  the  hospital  depart- 
ment," who  were  entitled  to  half-pay  by  the  resolution  of  January  17, 
1781,  became  entitled  to  receive  ^^five  years'  full  pay  in  money,  or 
securities  on  interest  at  six  per  cent,  per  annum,  as  Congress  shall 
find  most  convenient,  instead  of  the  half-pay  for  life  promised  by  the 
resolution  of  October  21,  1780; "  and  the  said  Q-eorge  Yates  having 
agreed  to  accept  the  said  five  years'  full  pay,  in  manner  and  form  as 
provided  for  in  said  resolution  of  March  22,  1783,  in  lieu  of  his  half- 
pay  for  life,  the  government  of  the  United  States  thereby  became 
bound  in  law  and  equity  to  pay  to  the  said  George  Yates  the  said 
five  years'  full  pay  of  a  captain,  to  wit,  $40  per  month,  or  |2,400  for 
the  said  term  of  five  years,  with  interest  thereon  from  November  4, 
1783,  till  paid. 

But  your  petitioners  represent  that  the  said  government  of*  the 
United  States  failed  and  refused  to  pay  the  said  sum  and  interest,  or 
any  part  thereof,  to  the  said  George  Yates  fu  his  lifetime,  and  hath 
refused  and  still  doth  fail  and  refuse  to  pay  the  same,  or  any  part 
thereof,  to  your  petitioners  as  his  heirs-at-law,  to  their  damage  twenty 
thousand  dollars. 

Your  petitioners  memorialized  the  Congress  of  the  United  States, 
and  at  the  second  session  of  the  26th  Congress  the  Committee  on  Revo- 
lutionary Claims  in  the  House  of  Bepresentatives  reported  a  bill  for 
their  relief,  (see  report  854,  and  bill  772  ;)  and  at  the  3d  session  of  the 
27th  Congress  a  joint  resolution  was  submitted  for  their  relief,  which 
was  reported  on^  but  no  further  action  had. — (See  resolution  138, 
report  257,  3d  session,  27th  Congress.)  On  January  9,  1844,  the 
memorial  of  your  petitioners  was  again  submitted  to  the  Senate  of  the 
United  States,  and  referred  to  the  Committee  on  Bevolutionary  Claims. 
Said  committee  reported  adversely,  January  25,  and  the  memorial 
was  recommitted,  with  additional  documents.  On  February  13, 1844, 
there  was  another  adverse  report,  and  the  report  was  ordered  to  lie  on 
the  table. 

Such  was  the  action  of  the  Congress  of  the  United  States  on  the 
claim  of  your  petitioners  ;  but  in  the  case  of  Maria  Stevenson,  widow 
of  Doctor  George  Stevenson,  of  Pennsylvania,  a  similar  case  in  every 
respect  to  that  of  your  petitioners,  the  Committee  on  Bevolutionary 
Claims  in  the  Senate,  the  13th  day  of  February  last,  made  the  fol- 
lowing report^  with  the  accompanying  bill : 
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In  the  Senate  of  the  Untied  States,  February  13,  1856. — {Ordered  to 

he  printed,) 

Mr.  Evans  made  the  following  report:     (To  accompany  bill  S.  617.) 

The  Committee  on  Bevolutionarj  Claims,  to  whom  was  referred  the 
petition  of  Maria  Stevenson,  praying  to  be  allowed  the  commutation 
pay  to  which  her  husband  was  entitled  for  servioes  as  a  surgeon's  mate 
in  the  general  hospital  during  the  revolutionary  war,  report: 

That  there  is  no  doubt  that  the  husband  of  the  petitioner,  George 
Stevenson,  was  a  surgeon's  mate,  and  served  to  the  end  of  the  war. 
The  strict  construction  put  on  the  resolution  of  January  17,  1781,  by 
the  officers  of  the  government,  prevented  him  from  receiving  his  com- 
mutation when  other  officers  were  settled  with.  Within  the  last  twenty 
years,  however,  a  more  liberal  construction  has  prevailed.  Botn 
branches  of  Congress  have  at  different  times  passed  bills  providing  for 
this  class  of  officers,  although  only  one  is  known  to  have  become  a 
law:  the  case  of  John  Knight,  approved  June  15,  1832. — (See  the 
report  of  the  committee  of  House  of  Representatives  on  the  case  of 
Samuel  Y.  Keene ;  Revolutionary  Claims,  462.) 

The  committee  think  this  liberal  construction  is  the  true  one^  and 
report  a  bill  for  the  relief  of  the  petitioner. 

S.  647. — In  the  Senate  of  the  United  States,  February  13,  1855. 

Mr.  Evans,  from  the  Committee  on  Revolutionary  Claims,  submit* 
ted  a  report,  (No.  514,)  accompanied  by  the  following  bill;  which  was 
read,  and  passed  to  a  second  reading. 

A  BILL  for  the  relief  of  Maxia  SteYeoson,  widow  of  Qeorge  SteTenson,  deceased. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Secretary  of 
the  Treasury  be,  and  he  is  hereby,  required  to  pay,  out  of  any  money 
in  the  treasury  not  otherwise  appropriated,  to  Maria  Stevenson,  widow 
of  George  Stevenson,  deceased,  five  years'  full  pay  of  surgeon's  mate 
in  the  continental  line  of  the  army  of  the  revolution,  being  the  full 
amount  of  the  sum  due  to  the  said  George  Stevenson,  deceased,  for 
commutation  of  half-pay  as  surgeon's  mate  in  the  Pennsylvania  con- 
tinental line  of  the  revolutionary  army :  Provided,  That  the  said 
sum  shall  be  received  in  full  of  all  demands  against  the  government. 

The  said  report  of  the  Senate  states  that  ^^  both  Houses  have  at  dif- 
ferent times  passed  bills  providing  for  this  class  of  officers,  although 
only  ofic  is  known  to  have  become  a  law :  the  case  of  John  Knight, 
approved  June  15,  1832."  In  addition  to  this  case,  your  petitioners 
would  cite,  as  illustrative  of  the  legislative  interpretation  of  the  resolve 
of  Congress  of  January  17,  1781,  the  following  cases  allowed  by 
Congress  as  embraced  within  the  strict  letter  of  the  said  resolution, 
▼iz:  Dr.  Samuel  J.  Axson,  of  South  Carolina,  surgeon's  mate — see 
U.  S.  Statutes  at  Large,  vol.  6,  p.  494  ;  Dr.  Joseph  Prescott,  of  South 
Carolina,  surgeon's  mate — 76.,  p.  732  ;  Dr.  Wm.  Cogswell,  of  Massa- 
chusetts^ surgeon's  mate — lb,,  p.  718 ;  and  the  case  of  Dr.  Joseph 
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Savage,  of  Virginia,  surgeon's  mate,  passed  on  the  2(1  day  of  March, 
1855.  In  this  last  cited  case  the  committee  say,  **  that  by  every  prin- 
ciple of  right  and  equity  tJie  case  is  toithin  the  strict  letter  of  the  resolve 
of  Congress," 

Petitioners  would  further  represent  unto  your  honors,  that  they  are 
solely  interested  in  said  claim,  and  became  thus  interested  as  the  heirs- 
at-law  of  the  said  George  Yates,  deceased  ;  and  after  due  proceedings 
had  in  the  premises,  they  pray  your  honorable  court  to  frame  and  re- 
port to  the  United  States  Congress  a  bill  for  their  relief,  appropriating 
to  their  use  and  benefit  the  sum  of  two  thousand  four  hundred 
dollars,  with  legal  interest  thereon  from  the  4th  day  of  November, 
1*783,  till  paid.  And  as  in  duty  bound,  your  petitioners  will  ever 
pray,  &c. 

ALEXANDER  H.  EVANS, 
Attorney  for  the  Claimants. 

State  of  Virginia, 

County  of  Alexandria. 

Personally  appeared  before  the  undersigned  authority,  a  justice  of 

the  peace  in  and  for  the  county  aforesaid,  Reuben  Zimmerman,  one  of 

,the  heirs-at-law  of  Doctor  George  Yates,  who,  after  being  duly  sworn, 

says  that  the  facts  set  forth  in  the  foregoing  petition  are  true,  to  the 

best  of  his  knowledge  and  belief. 

R.  ZIMMERMAN, 

Subscribed  and  sworn  to  this  the  17th  day  of  August,  1855. 

C.  P.  BUTTLE,  J.  P. 


Trbasuby  Department, 
Third  Auditor*s  Office^  October  16,  1857- 

Sir:  I  have  received  your  letter  of  the  15th  instant,  in  which  you 
state,  that  in  a  report  of  the  26th  March,  1856,  from  this  office  to  the 
Secretary  of  the  Treasury,  it  is  stated  that  Dr.  George  Yates  was  a 
surgeon's  mate  in  the  line  of  Virginia  in  the  revolution;  and  you  add 
that  it  is  meant  by  this  that  he  was  a  regimental  and  not  a  hospital 
mate,  and  if  so,  you  request  me  to  say  in  what  regiment  he  served. 
I  have  accordingly  to  inform  you  that  1  have  no  knowledge  of  the 
regiment  to  which  he  belonged,  nor  have  I  the  means,  in  the  absence 
of  the  rolls,  which  were  turned  over  to  the  Commissioner  of  Pensions 
by  this  office  in  1836,  to  ascertain.  Whether  he  was  regimental 
surgeon's  mate  or  hospital  surgeon's  mate,  it  would  not,  according  to 
the  resolve  of  the  17th  January,  1781,  affect  his  claim  to  commuta- 
tion^ as  neither  regimental  nor  hospital  surgeons'  mates  are  designated 
therein  as  entitled   to  half-pay. 

RespecfuUy,  your  obedient  servant, 

ROBT.  J.  ATKINSON, 

Auditor. 
John  D.  McPhbbson,  Esq., 

Deputy  Solicitor  Court  of  Claims, 

Washington  City^  D.  C. 
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Treasury  Dbpartment, 
JTiird  JudUar's  Office,  March  28,  1856. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  the  letter  of 
the  cHief  clerk  of  the  Court  of  Claims,  enclosing  a  certified  copy  of 
an  order  of  the  Court  asking  certain  information  in  relation  to  the 
case  of  Dr.  George  Yates,  of  the  revolutionary  army,  and  propound- 
ing the  following,  upon  which  you  request  a  report  from  me  : 

Ist.  What  grade  of  service  was  performed  bv  Dr.  George  Yates  in 
the  Virginia  continental  line  in  the  army  of  the  revolution. 

2d.  In  what  the  service  of  a  surgeon's  mate  differed  in  fact  from 
those  of  hospital  physicians  and  surgeons. 

3d.  Whether  Dr.  George  Yates  served  to  the  end  of  the  revolution. 

I  have,  accordingly,  to  inform  you  that  Dr.  George  Yates  served 
as  a  surgeon's  mate  in  the  Virginia  continental  line  of  the  army  of 
the  revolution. 

The  only  difference  between  the  duties  of  hospital  physicians  and 
surgeons  and  surgeons'  mates  appears  to  have  been  in  extent,  the 
latter' s  duties  being  of  a  similar  character,  but  more  limited.  Dr. 
Yates  does  not  appear  to  have  served  to  the  end  of  the  war,  his  name 
only  appearing  on  the  revolutionary  records  in  this  office  to  the  31st 
December,  1782,  up  to  which  time  he  was  settled  with.  He  appears 
to  have  received  bounty  land  as  a  supernumerary  officer.  Surgeons' 
mates  have  never  been  considered  entitled  to  commutation ;  but 
officers  of  the  army  who  became  supernumerary  subsequent  to  the  1st 
January,  1781,  did  not  lose  their  right  thereto.  The  papers  are  here- 
with returned. 

With  great  respect,  your  obedient  servant, 

HOBT.  J.  ATKINSON,  AudUor. 

Hon.  Jefnbson  Davis, 

becretary  of  War. 


Heirs  of  Doctor  George  Yaibs  v%.  The  United  States. 

At  the  term  of  the  Court  (October  16,  1857,)  at  which  this  case 
was  argued  and  submitted,  the  attorney  for  the  claimants  asked  and 
obtained  the  permission  of  the  Court  to  amend  his  petition  in  this  :  to 
represent  Doctor  George  Yates  a  surgeon's  mate  in  ''  the  continental 
line  of  Virginia,"  and  not  in  the  hospital  department ;  and  the  fact 
was  proven  by  the  production  of  two  land  patents  from  the  govern* 
ment  to  the  heirs  of  the  said  George  Yates,  for  his  revolutionary 
services  a«  surgeon's  mate  in  ''  the  corUinentfd  line  of  Virginia,'* 

The  Third  Auditor  of  the  Treasury  also  says :  "I  have,  accordingly, 
to  inform  you  that  Doctor  George  Yates  served  as  a  surgeon's  mate  in 
the  Virginia  continental  line  ot  the  army  of  the  revolution."  Doctor 
Yates  did  not  serve  to  the  end  of  the  war,  but  was  a  supernumerary, 
and  entitled  to  commutation  so  far  as  service  was  concerned.  This 
point  is  not  in  dispute.  The  only  question  is,  ^'  Was  Doctor  Yates 
entitled  to  commutation  for  services  as  surgeon* a  mate  in  the  Virginia 
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continental  line  of  the  army  of  the  revolution?  "  The  heirs  have  long 
since  received  their  bounty  land  for  this  service.  The  only  claim  is 
for  commutation. 

The  Solicitor,  in  his  brief,  says :  '*  Only  in  the  resolution  of  Octo- 
ber 21,  1780,  was  half-pay  given,  and  it  was  given  to  officers  only. 
Were  the  surgeons  and  surgeons'  mates  offi^cera  within  the  meaning  of 
this  resolution?" 

This  question  is  fairly  and  clearly  stated  by  the  Solicitor,  and  is 
really  the  whole  question  to  be  determined  by  this  Court,  if  it  has  not 
already  been  settled. — ^(See  Baird  va.  United  States.) 

In  this  case  Chief  Justice  Gilchrist  says :  ^'  Whether  this  corps 
constituted  a  part  of  the  army,  so  as  to  entitle  the  surgeon,  (or  sur- 
geons' mate,)  upon  its  reduction,  to  half-pay  for  life,  is  a  point  to  be 
determined  by  an  examination  in  which  it  was  considered  by  the 
legislative  authority  at  the  time,  and  into  the  language  of  the  resolu- 
tion upon  the  subject." 

The  Solicitor,  in  his  brief,  says :  ^^  It  is  true  that  surgeons  and 
surgeons'  mates  are  styled  officera  in  the  resolution  of  September  30, 
1*780^  organizing  their  department."  This  resolution  specifies  the 
pay  of  the  director,  chief  physicians,  and  surgeons,  of  the  hospitals, 
surgeons'  mates  in  hospitals,  and  aurgeona*  matea  in  the  army. 

Chief  Justice  Gilchrist,  in  the  case  cited,  says:  '^  We  think  it 
cannot  be  denied  that  Doctor  Bcird  was  an  officer^  and  the  resolution 
of  October  21,  1T80,  provides  that  the  'officers  reduced'  shall  be 
entitled  to  half-pay  for  life."  This  decision  of  the  Court  fully  answers 
the  inquiry  propounded  by  the  Solicitor  when  he  asks,  '*Were  the 
surgeons  and  surgeons'  mates  officers  within  the  meaning  of  this 
resolution?  "     Judge  Gilchrist  thinks  no  one  can  deny  it. 

It  then  follows,  as  a  necessary  consequence,  if  Dr.  Yates  was  an 
officer  in  the  Virginia  continental  line  of  the  army  of  the  revolution, 
he  became  entitled  to  half-pay  under  the  resolution  of  October  21, 
1780,  and  to  commutation  under  the  resolution  of  March  22,  1783, 
which  offered  commutation  to  all  officers  entitled  to  half-pay.  The 
argument  of  the  Solicitor  relative  to  the  establishment  of  the  *' hospital 
department,"  by  resolution  of  January  17,  1781,  can  have  no  bearing 
whatever  on  the  case  of  Dr.  Tates,  as  he  was  not  a  part  of  that 
establishment,  but  belonged  to  the  '^continental  line  of  Virginia." 

The  Solicitor,  in  his  brief,  says,  that  ''the  evidence  shows  only  that 
he  was  a  surgeon's  mate,  without  distinguishing  whether  he  was  in 
the  hospital  department  or  in  a  regiment. ' '  On  reviewing  the  evidence 
he  frankly  admits  that  it  is  proven  Dr.  Yates  was  in  the  continental 
lincy  and,  therefore,  could  not  have  been  in  the  hospital  department, 
as  the  terms  are  contradictory.  A  hoapitat  officer  could  not  belong  to 
the  line. 

The  statute  of  limitations  is  never  regarded  by  Congress  in  these 
cases,  and  was  agreed  by  the  Solicitor  that  the  Court  should  decide 
upon  the  merits  of  this  claim. 

On  the  question  of  interest,  I  refer  again  to  the  case  of  Dr.  Baird, 
where  the  subject  is  fully  investigated. 

A.  H.  EVANS, 
AUomeyfor  Yatea'  heirs. 


GSOROE  TATES.  7 

IN  THE  COXJBT  OF  CLAMS.— No.  188. 

Heirs  of  Db.  Gbobge  Yatbs  vs.  The  United  States. 

Soliciiar's  Brief. 

This  is  a  claim  for  the  commutation  granted  to  officers  of  the  revo* 
lutionary  army  hy  resolution  of  March  22,  1783. — (4  Journals,  178.) 

1.  YaJtea  was  not  entitled  to  the  benefits  of  that  resolution.  It 
promised  commutation  only  to  such  medical  officers  as  were  entitled 
to  half-pay  hy  the  resolution  of  January  17, 1781. — (3  Journals,  569.) 
Tates  was  only  a  surgeon's  mate,  and  surgeons'  mates  were  not  pro- 
vided for  in  the  resolution  of  1781.  Yates,  therefore,  not  heing 
entitled  to  half-pay  hy  the  resolution  of  1781,  was  not  entitled  to 
commutation  under  the  resolution  of  1783. 

It  is  true,  however,  that  the  resolution  of  March  22,  1783,  offered 
commutation  to  all  '^officers"  entitled  to  half-pay  under  the  resolu- 
tion of  Octoher  21,  1780,  and  that  surgeons'  mates  are  mentioned  in 
the  latter  resolution  as  part  of  the  regiments.  We  contend,  never- 
tlieless,  that  the  medical  officers  were  not  entitled  to  half-pay  under 
this  resolution. 

In  the  year  1780  Congress  was  engaged  in  the  work  of  remodel- 
ling the  army.  On  the  15th  of  July  (3  Journals,  488)  they  arranged 
the  quartermaster  department ;  on  the  30th  of  September,  (id.,  526,) 
the  medical  and  hospital  department ;  on  the  3d  and  21st  of  October, 
(id.,  532,  538,)  the  regiments  or  line  of  the  army ;  on  the  30th  of 
November,  (id.,  521,)  the  commissary  department.  Only  in  the 
resolution  of  October  21,  1780,  was  half-pay  given,  and  it  was  given 
to  the  ^^  officers "  only.  Were  the  surgeons  and  surgeons'  mates 
officers  within  the  meaning  of  this  resolution  ? 

It  is  true  that  surgeons  and  mates  are  styled  officers  in  the  resolu- 
tion of  September  30,  1780,  organizing  their  department,  and  by  that 
description  are  distinguished  from  ''other  persons  employed  in  any 
of  the  hospitals."  By  that  description,  too,  they  received  pay  and 
bounty  land  under  the  same  resolution.  But  in  the  resolution  of 
October  21,  1780,  the  word,  we  contend,  was  used  in  a  different 
sense. 

It  is  historically  known  that  the  half- pay  establishment  was  adopted 
by  Congress  upoD  the  urgent  solicitation  of  General  Washington. 

In  January,  1788,  Washington  urged  the  measure  upon  Congress, 
(see  his  letter,  printed  in  a  foot  note,  4  Journals,  211,)  and  Congress 
granted  half-pay  for  seven  years  by  resolution  of  May  15,  1778,  (2 
Journals,  554,)  limiting  the  grant  to  ''  military  officers."  This 
grant  was  continued  by  resolution  of  October  3,  1780,  reorganizing 
the  line,  using,  however,  the  descriptive  term  of  ''  officers,"  there 
being  none  other  than  military  officers  named  in  the  resolution. 
This  resolution  of  October  3  was  passed,  subject  to  the  approval  of 
the  commander-in-chief.  In  a  communication  to  Congress,  dated 
October  11,  1780,  (printed  in  a  foot  note,  4  Joavnals,  212,)  Wash- 
ington recommended,  among  other  modifications  of  the  resolution  of 
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October  3,  1Y80,  that  the  grant  of  half-pay  should  be  extended  for 
life.  This  was  done  by  the  resolution  of  October  21,  1780.  It 
nowhere  appears  that  it  was  the  design  of  Congress,  in  the  resolu- 
tions of  October  3  and  21,  to  embrace  new  classes  of  officers.  This^ 
however,  was  done  by  subsequent  resolutions — to  general  officers,  by 
resolution  of  November  28,  1780,  (i  Journals,  651 ;)  to  medical 
officers,  by  resolution  of  January  17,  1781,  (id.,  669,)  and  to 
chaplains,  by  resolution  of  May  8,  1781,  (id.,  617.) 

The  resolution  of  January  17,  1781,  extending  the  grant  of  half- 
pay  to  medical  officers,  is  stated  in  the  preamble  to  have  been  passed 
upon  consideration  of  a  letter  from  General  Washington,  dated 
November  5,  1780.  A  copy  of  that  communication  is  filed  in  this 
case.  It  there  appears  that  the  hospital  surgeons  chose  to  consider 
the  resolution  of  October  21,  1780,  as  giving  the  regimental  sur- 
geons half-pay  ;  and  thereupon  they  claimed  the  same  provision. 
General  Washington  doubted,  and  asked  the  directions  of  Congress^ 
which  were  given  in  the  resolution  of  January  17,  1781.  This  reso- 
lution ignores  all  claim  under  the  resolution  of  October  21, 1780,  and 
makes  an  original  grant  of  half-pay  to  all  medical  officers.  These 
proceedings  upon  the  subject  clearly  show  ^'  the  manner  in  which  it 
was  considered  by  the  legislative  authority  at  the  time." 

We  contend  that,  upon  a  view  of  all  these  resolutions,  being  in 
pari  materia^  that  of  October  21,  1780,  should  not  be  construed  to 
embrace  surgeons'  mates  in  the  promise  of  half-pay. 

Baird's  case,  decided  by  this  Court,  is  cited  in  opposition  to  this 
view  ;  but  it  is  in  our  favor.  Baird  was  allowed  by  this  Court  half- 
pay  under  the  resolution  of  January  17,  1781,  t.  e.,  the  half-pay  of 
a  captain,  $240  per  annum.  Had  he  been  allowed  half-pay  under 
the  resolution  of  October  21,  1780,  he  would  have  been  entitled  to 
half  his  own  pay,  which  was  |66  per  month,  and  his  allowance 
would  have  been  $390,  instead  of  $240  per  annum.  Moreover,  when 
it  was  objected  that  the  resolution  of  October  21, 1780,  embraced  only 
military  officers,  this  Court  said  that,  however  that  might  be,  Baird 
was  a  regimental  surgeon  within  the  description  of  the  resolution  of 
January  17,  1781. 

But  if  regimental  surgeons'  mates  were  entitled  to  the  benefits  of 
the  resolution  of  October  21,  1780,  it  is  not  proved  that  Yates  was  a 
regimental  mate.  The  evidence  shows  only  that  he  was  a  surgeon's 
mate,  without  distinguishing  whether  he  was  in  the  hospital  depart- 
ment or  in  a  regiment. 

2.  This  claim  is  barred  by  limitation  under  the  resolutions  of 
KTovember  2,  1786,  and  July  23,  1787,  (4  Journals,  603,  and  762,) 
and  the  act  of  February  12,  1793,  (1  Stat.,  301.) 

JNO.  D.  Mcpherson, 

D^pvaty  Solicitor, 
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IN  THE  COUET  OP  CLADiS. 

Heibs  of  Doctor  George  Yatbs^  vs.  The  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

It  is  alleged  that  George  Yates,  the  intestate,  was  surgeon's  mate 
in  the  revolutionary  armj,  and  entitled  to  half-pay  for  life ;  and  that, 
being  so  entitled,  he  is  embraced  by  the  resolve  of  Congress  of  March 
22,  1783,  by  which  commutation  of  five  years'  full  pay  is  given  to 
those  revolutionary  officers  who  were  entitled  to  half-pay  for  life. 

It  is  for  such  commutation  that  this  suit  is  brought. 

The  said  resolve  of  1783  gives  the  commutation  1^  those  officers  who 
were  entitled  to  half  pay  for  life  under  the  resolve  of  Congress  of 
October  21,  1780,  or  that  of  January  17,  1781 ;  and  we  must  there- 
fore inquire  whether  surgeons'  mates  were  entitled  to  half-pay  for  life 
under  either  of  the  two  last  mentioned  resolves. 

The  resolve  of  the  2l8t  October,  1780,  says  that  the  officers  who 
shall  continue  in  the  service  to  the  end  of  the  war  shall  also  be  enti- 
tled to  half-pay  during  life,  to  commence  from  the  time  of  their 
reduction.  General  Washington,  in  a  letter  to  Congress  of  the  5th 
of  November,  1780,  says,  among  other  things,  ''that  in  the  British 
army,  from  whence  most  of  our  rules  and  customs  are  derived,  and  in 
which  long  experience  and  improvement  has  brought  their  system  as 
near  perfection  as  in  any  other  service,  the  surgeons  of  the  hospital 
and  regimental  surgeons  are,  upon  reduction,  entitled  to  half-pay. 
The  mates  in  both,  I  believe,  are  not."  Congress  soon  afterwards, 
having  considered  that  letter,  passed  the  aforesaid  resolve  of  the  17th 
January^  1781.  That  resolve  provides  that  certain  half-pay  for  life 
should  be  paid  to  the  officers  therein  mentioned,  of  the  hospital 
department  and  medical  staff,  who  should  serve  to  the  end  of  the  war, 
or  become  supernumerary.      But  surgeons'  mates  are  not  mentioned. 

Our  opinion  is,  that  the  resolves  of  1780  and  1781,  together,  consti- 
tute one  system,  and  are  to  be  construed  as  if  passed  at  the  same  time ; 
and  that  they  do  not  embrace  surgeons'  mates  ;  and  we  cannot,  there- 
fore, consider  them  entitled  to  commutation  under  said  resolve  of  1783. 
It  is  stated  by  the  Committee  on  Bevolutionary  Claims,  in  1838,  that 
the  board  of  war,  in  1784,  decided  that  said  resolve  of  1783  was  not 
applicable  to  surgeons'  mates ;  and  the  committee  state,  also^  that  the 
Continental  Congress  was  of  the  same  opinion. — (Book  of  Bev.  Claims, 
462.) 

We  think  that  the  claimants  have  no  cause  of  action. 

Rep.  C.  C.  188 2 
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SAMUEL  J.  HENSLEY. 

FuBVAKT  3,  1859. — Committed  to  a  Committee  of  the  Whole  Howe,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  oor  Claims  sabmitted  the  foUowing 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled :  , 

The  Court  of  Claiirs  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

SAMUEL  J.  HENSLEY  vs.  UNITED  STATES. 

1.  The  petition  of  the  claimant  and  amended  petition. 

2.  Articles  of  agreement  between  0.  M.  Wozencraft  and  claimant, 
transmitted  to  House  of  Bepresentatives. 

3.  Original  bills  of  exchange  in  faror  of  claimant,  on  which  the 
claim  was  preferred|  transmitted  to  House  of  Bepresentatives. 

4.  Depositions  filed  in  the  case,  and  numbered  1,  2,  3,  4,  6,  6  and 
7,  transmitted  to  House  of  Bepresentatives. 

5.  Claimant's  brief. 

6.  United  States  Solicitor's  brief. 

7.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 

r_     ^  -,  seal  of  said  Court,  at  Washington,  this  third  day  of  February, 
LL.  B.J  ^  jj^  1859 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


IN  THE  UNETBlD  STATES  COURT  OF  CLAIMS. 

To  the  Judges  of  the  Court  of  Claims  of  the  United  Stages  of  America^ 
established  hy  the  act  of  Congress  approved  24th  of  February,  in  the 
year  1865 : 

Your  petitioner,  Samuel  J.  Hensley,  a  citizen  of  the  State  of  Cali* 

fornia,  and  therein  residing,  most  respectfully  represents  to  this  Court: 

That  in  the  year  1850,  the  white  men  had  overspread  the  greater 
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Eart  of  the  State  of  California ;  had  intruded  upon  the  lands  oocupied 
J  the  Indians ;  had  driven  thein  from  their  dwellings,  hunting 
grounds,  valleys,  and  fisheries,  into  barren  mountains,  where  even  the 
resource  ot  acorns  was  wanting  to  supply  their  craving  appetites. 
By  reason  thereof  the  Indians  became  exceedingly  hostile,  robbing 
and  murdering  the  whites,  which  caused  the  whites  to  retaliate,  and 
thus  a  predatory,  sanguinary  warfare  between  the  Indians  and  the 
white  men  was  raging. 

Under  these  circumstances,  the  government  of  the  United  States 
was  called  to  perform  its  moral  duties,  of  protecting  and  feeding  the 
Indians,  over  whom  the  United  States  claimed  the  jurisdiction  and 
authority  of  a  guardian  over  his  ward ;  and  of  preventing  the  whites 
from  obtruding  upon  lands  to  which  the  Indian  right  of  occupancy 
had  not  been  extinguished,  neither  to  the  United  States  nor  to  any 
other  government;  and  also  of  producing  a  state  of  peace  between  the 
Indians  within  the  bounds  of  the  Htate  of  Oalifbrnia  and  the  whites, 
who  were  attracted  from  all  parts  of  the  United  States,  and  from 
foreign  lands,  in  search  of  gold  which  was  abundant  in  the  lands 
occupied  by  the  Indians. 

Therefore,  the  Congress  of  the  United  States,  by  act  approved 
September  30,  1850,  (IX  Stat,  at  Large,  by  L.  and  B.,  p.  658,) 
appropriated  money  ^' to  enable  the  President  to  hold  treaties  with  the 
various  Indian  tribes  in  the  State  of  California;"  and  President 
Fillmore  appointed  three  commissioners,  viz :  Beddick  McKee,  G.  W. 
Barbour,  and  0.  M.  Wozencraft,  to  hold  treaties  with  the  various 
tribes  of  Indians  in  the  State  of  California. 

The  instructions  to  these  commissioners  have  not  been  made  public, 
but  it  is  to  be  presumed  that  the  commissioner^  had  discretionary- 
powers  and  trusts  commensurate  with  the  exigencies,  whereby  to  bring 
the  Indians  into  a  mood  to  treat,  and  to  pacify  them  until  the  Presi- 
dent and  Senate  should  approve  or  disapprove  the  treaties  which 
should  be  made. 

These  commissioners  (as  your  petitioner  is  informed  and  believes, 
and  so  believing  charges)  arrived  in  California  early  in  January,  1851, 
and  entered  upon  their  duties.  The  Indians  would  not  consent  to 
treat  unless  their  pressing  necessities  for  food  were  at  once  relieved, 
and  promises  given  of  future  supplies.  The  commissioners  soon 
dissolved  the  board  wherein  they  were  acting  jointly,  and  divided  the 
State  into  three  districts,  in  which  they  acted  separately.  Numerous 
treaties  were  made  in  these  districts  by  the  respective  commissioners 
with  the  various  tribes  or  bands  of  Indians  within  the  said  districts, 
in  each  of  which  cases  the  Indians  were  not  only  furnished  with  food 
during  the  times  of  treating,  but  the  treaties  stipulated  for  further 
and  future  supplies  in  times  to  come.  These  very  numerous  treaties 
were,  as  it  is  understood,  njected  by  the  Senate,  and  so  they  have 
never  been  published ;  wherefore  your  petitioner  cannot  now  speak  of 
their  contents  with  any  greater  certainty. 

On  the  10th  day  of  February,  1852,  0.  M.  Wozencraft,  who  wm 
one  of  the  commissioners  aforesaid,  (and  also  an  Indian  agent,)  using 
the  discretionary  powers  in  him  vested  as  commissioner,  and  urged  by 
the  provisions  of  the  treaties,  and  by  the  pressing  wants  of  the  Indians 
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for  food,  and  to  prevent  them  from  choosing  hetween  starvation  and 
plundering,  robbing,  and  murdering  of  the  whites,  purchased  of  your 
petitioner,  Bamuei  J.  Hensley,  nineteen  hundred  head. of  cattle  for 
Deefj  to  be  delivered  between  the  Mokuelumne  river  and  the  Four 
rivers,  when,  and  as  the  same  should  be  required  by  said  Wozencraft, 
at  the  price  of  fifteen  cents  per  pound,  to  be  paid  in  bills  drawn  by 
aaid  agent  of  the  government  upon  the  Secretary  of  the  Interior,  as 
more  lul]y  appears  by  the  written  contract  of  that  dat;e,  mntually 
signed  and  sealed,  and  herewith  shown,  marked  Exhibit  A. 

Your  petitioner  avers,  that  in  accordance  with  said  contract  he 
delivered  the  said  nineteen  hundred  head  of  beef  cattle,  weighing 
eight  hundred  and  eighty-three  thousand  three  hundrjed  and  thirty- 
three  pounds  and  one-third  of  a  pound,  (883,333^  1'  s.>)  which  at  the 
contract  price  of  fifteen  cents  per  pound  amounted  to  the  sum  of  one 
hundred  and  thirty-two  thousand  nve  hundred  dollars  ;  and  therefore 
the  said  Wozencraft  gave  your  petitioner  seven  bills,  drawn  in  his 
official  capacity,  on  the  Secretary  of  the  Department  of  the  Interior, 
dated  on  the  eleventh  day  of  February,  1862,  payable  to  the  order  of 
your  petitioner  one  day  after  date,  whereof  ono  of  said  bills  was  for 
fifij  thousand  dollars,  ($50,000,)  another  for  forty-nine  thousand 
dollars,  ($49,000,)  a  third  for  fifteen  thousand  dollars,  ($15,000,)  a 
fourth  for  ten  thousand  dollars,  ($10,000,)  a  fifth  for  two  thousand 
dollars,  ($2,000,)  a  sixth  for  four  thousand  five  hundred  dollars, 
($4,500,)  and  the  seventh  for  two  thousand  dollars,  ($2,000,)  making 
together  the  said  sum  of  one  hundred  and  thirty-two  thousand  five 
hundred  dollars,  the  price  of  the  beef  cattle  so  as  aforesaid  delivered 
at  the  contract  price  of  fifteen  cents  per  pound. 

These  bills  were  presented  for  payment  to  the  Secretary  of  the 
Interior,  and  for  want  of  an  appropriation  of  money  by  Congress,  for 
payment  thereof,  they  were  protested  for  non-acceptance  and  non- 
payment, in  the  month  of  March,  1852,  and  yet  remain  wholly  unpaid, 
and  are  the  property  of  your  petitioner,  and  will  be  produced  in  due 
time  to  this  court. 

Your  petitioner  states  that  the  said  price  of  fifteen  oents  per 
ponnd  was  very  low,  the  price  of  beef  being  at  the  time  twenty-five 
cents  per  pound  generally  in  that  part  of  California  ;  and  he  relies 
upon  the  absolute  necessity  of  that  supply  of  beef  to  feed  the  Indians  ; 
apon  the  moral  obligation  of  the  government  to  furnish  it ;  upon  the 
discretionary  powers  confided  to  the  commissioners  and  incident  to  the 
biuiness  for  which  they  were  appointed  and  sent ;  the  benefit  result- 
ing  therefrom  to  the  people  and  government  of  the  United  States  in 
keeping  the  Indians  from  robbing,  shooting,  and  killing  the  white 
people,  who  were  acquiring  millions  of  gold  irom  the  lands  of  the  In- 
dians, to  which  the  Indian  right  of  occupancy  had  not  been  extin- 
gnished,  and  upon  the  confidence  which  this  petitioner  and  otiiers 
justly  and  righttuliy  reposed  in  the  public  officers  of  the  government, 
duly  appointed  and  sent  to  treat  with  the  Indians,  and  to  put  a  stop 
to  the  i^arfare  then  raging  to  a  grievous  extent  between  the  Indiana 
and  the  white  people,  the  Indians  robbing,  shooting,  and  killing  the 
whites,  and  they  retaliating  by  pursuing,  attacking,  and  slaughtering 
the  Indians. 
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Yoar  petitioner  prays  that  the  solicitor  for  the  United  States  ap- 
pointed to  represent  the  government  before  this  honorable  Court  oday 
oe  required  to  answer  to  this  petition  ;  that  snch  proceedings  may  be 
had  thereon  as  justice  and  equity  require,  and  that  on  the  final  hear- 
ing this  Court  will  grant  to  your  petitioner  such  relief  as  his  case 
merits. 

R.  ROSE, 
GEORGE  M.  BIBB, 

Far  the  petitioner. 


DibTBicT  OF  Columbia, 

City  of  Washingtony  Jtdy  31,  1855, 

This  day  before  me  the  undersigned,  one  of  the  justices  of  the  peace 
of  the  United  States  in  and  for  the  said  city,  duly  appointed,  sworn, 
and  acting  as  such,  came  Joseph  C.  Palmer  and  made  oath  that  the 
statements  relative  to  matters  of  fact  in  the  foregoing  petition  of 
Samuel  J.  Hensley  are  true,  to  the  best  of  his  knowledge  and  belief; 
the  affiant  himself  living  in  California  and  having  personal  knowl- 
edge of  the  contract,  and  of  the  bills  drawn  after  the  delivery  of  the 
cattle. 

JOSEPH  C.  PALMER. 

Sworn  to  before  me  on  the  day,  year,  and  place  mentioned  in  the 
caption. 

N.  CALLAN,  J.  P.  [SEAL.] 


EXHIBIT  A. 

Articles  of  agreement  inade  this  10th  day  of  February,  A.  D.  1862, 
between  0.  M.  Wozencraft,  Indian  agent  in  the  State  of  California, 
of  the  first  part,  and  Samuel  J.  Hensley,  of  the  second  part,  witnesseth 
as  follows,  to  wit : 

1st.  On  consideration  of  th«  hereinafter  mentioned  agreement  on 
the  part  of  the  said  party  of  the  first  part,  the  said  party  of  the  second 
part*  hereby  agrees  to  sell  and  deliver  to  the  said  party  of  the  first 
part,  agent  as  aforesaid,  nineteen  hundred  head  of  beef  cattle,  to  be 
delivered  between  the  Mokuelumne  river  and  the  Four  rivers,  when 
and  as  the  same  may  be  required  by  the  said  party  of  the  first  part,  at 
the  rate  and  price  of  fifteen  oents  per  pound,  payable  as  hereinafter 
mentioned. 

2d.  On  consideration  of  the  above  agreement  on  the  part  of  the  said 
party  of  the  second  part,  the  said  party  of  the  first  part,  agent  as 
aforesaid,  hereby  agrees  to  purchase  and  receive  irom  the  said  party 
of  the  second  part,  at  the  time  and  place  and  in  the  manner  above 
mentioned,  the  said  nineteen  hundred  head  of  beef  cattle,  at  the  said 
rate  and  price  of  fifteen  cents  per  pound,  and  to  pay  the  said  party  of 
the  second  part  therefor  at  the  rate  and  price  aforesaid,  by  drafts 
drawn  by  the  said  party  of  the  first  part,  agent  as  aforesaid,  upon  the 
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Secretary  of  the  Interior  of  the  TTaited  States,  at  the  time  or  times  6f 
deliyering  said  cattle. . 

In  witness  whereof  the  said  parties  have  signed  these  presents  the 
day  and  year  first  before  written. 

0.  M.  WOZENORAFT,    [sbal.I 

United  States  Indian  Agent. 
SAM'L  J.  HENSLEY.      [sbal.] 
Witness :  Edward  Bosqui. 


IN  THE  COURT  OP  CLAIBIS. 
AMBHDBD  PETITION  FHiED  BT  LBAVB  OF  COURT. 

And  the  said  petitioner,  Samuel  J.  Hensley,  by  leave  of  court,  first 
had  and  obtained,  in  addition  to  the  facts  set  forth  in  his  original 
petition,  saith  that  he  was  at  the  date  thereof  the  sole  owner  of  the 
claims  therein  preferred. 

BIBB  &  BOSE, 
for  Glaimant, 

District  of  Columbia, 

County  of  Washington. 

Bohert  Bose,  agent  and  of  counsel  for  the  above  named  petitioner, 
deposeth  and  saith  that  the  facts  above  set  forth  are  true,  as  he  verily 
believes. 

BOBEBT  BOSE. 
Subscribed  and  sworn  before  me  this  2d  November,  1858. 

E.  M.  GAENETT, 
Assistant  Clerk  Court  of  Claims. 


Articles  of  agreement  made  this  tenth  day  of  February,  A.  B.  1852, 
between  0.  M.  Wozencraft,  Indian  agent  in  the  State  of  California,  of 
the  first  part,  and  Samuel  J.  Hensley,  of  the  second  part,  witnesseth 
aa  follows,  to  wit : 

First.  On  consideration  of  the  hereinafter  mentioned  agreement  on 
the  part  of  the  said  party  of  the  first  part,  the  said  party  of  the  second 
part  hereby  agrees  to  sell  and  deliver  to  the  said  party  of  the  first  part, 
agent  as  aforesaid^  nineteen  hundred  head  of  beef  cattle ;  to  be  delivered 
between  the  Mokuelumne  river  and  the  Four  rivers,  when  and  as  the 
same  may  be  required  by  the  said  party  of  the  first  part,  at  the  rate 
and  price  of  fifteen  cents  per  pound,  payable  as  hereinafter  mentioned. 

Second.  On  consideration  of  the  above  agreement  on  the  part  of  the 
said  party  of  the  second  part,  the  said  party  of  the  first  part,  agent  as 
aforesaid,  hereby  agrees  to  purchase  and  receive  from  the  said  party 
of  the  second  part,  at  the  time  and  place,  and  in  tbe  manner  above 
mentioned,  the  said  nineteen  hundred  head  of  beef  cattle^  at  the  said 
rate  and  price  of  fifteen  cents  per  pound  ;  and  to  pay  the  said  party  of 
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the  eecond  part  therefor,  at  the  rate  aod  price  aforesaid,  hy  drafts 
drawn  by  the  said  party  of  the  first  part,  agent  as  aforesaid,  upon  the 
Secretary  of  the  Interior  of  the  United  States,  at  the  time  or  times  of 
delivering  said  cattle. 

In  witness  whereof,  the  said  parties  have  signed  these  presents,  the 
dayand  year  first  before  written. 
Witness :  Edward  Bosqui. 

0.  M.  WOZENCRAFT,  [seal.] 

U,  8,  Indian  Ageni. 
SAM'L  J.  HENSLEY,    [seal.] 


ExCHANGB  FOR  $15,000. — No.  — . 

San  Francisco,  February  11,  1852. 

One  day  after  sight  Of  this  first  of  exchange,  (second  unpaid,)  pay 
to  the  order  of  Samuel  J.  Hensley  fifteen  thou^iand  dollars,  value  re- 
ceived, and  charge  the  same  to  account. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agent. 
Hon.  Alex.  H.  H.  StuArt, 

Secretary  of  the  Interior^  Waahing^on^  D.  C. 

Protested  for  non-payment,  March  23,  1852. 

J.  D.  J.,  N.  P. 

ExCHANOli  FOR  $50,000.— No.  2. 

San  Francisco,  February  11,  1852. 

One  day  after  sight  of  this  second  of  exchange,  (first  unpaid,)  pay 
to  the  order  of  Samuel  J.  Hensley  fifty  thousand  dollars,  value  re- 
ceived, and  charge  the  same  to  account. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agent. 
'  Hon.  Alex.  H.  H.  Stuart, 

Secretary  of  the  Interior ^  Washington^  D,  C. 

EXCHANQB  FOR  $10,000. —No.   3. 

J 

San  Francisco,  February  11,  1952. 

One  day  after  sight  of  this  second  of  exchange,  (first  unpaid,)  pay 
to  the  order  of  Samuel  J.  Hensley  ten  thousand  dollars,  value 
ceived,  and  charge  the  same  to  account. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agent, 
Hon.  Alex.  H.  II.  Stuart, 

Stcretary  of  the  Interior^  Washington^  D.  G. 
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EZCHAKGB  tOR  |1,600. — ^No.  4. 

Ban  Frakcisoo,  Febrwiifj  11,  1862. 

One  daj  after  Bight  of  this  second  of  exchange,  (firat  unpaid,)  pa^ 
to  the  order  of  Samuel  J.  Heosley  four  thousand  five  hundred  dollars, 
value  received,  and  charge  the  same  to  account. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agent. 
Hon.  Alex.  H.  H.  Stuart, 

Becretary  of  the  Interior^  Washington,  D.  0. 

EXCHAKM  Fm  $2,000. — No.  6. 

San  Frajstciboo,  Feiruary  11, 1852. 

One  day  after  sight  of  this  second  of  exchange,  (first  unpaid,)  pay 
tQ  the  order  of  Samuel  J.  Henslej  two  thousand  dollars^  value  re- 
ceived, and  charge  the  same  to  account. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agent. 
Hon.  Albx.  H.  H.  Stuart, 

Secretary  of  the  Interior y  Washington^  D.  O. 

Exchange  for  $19,000. — No.  6. 

San  Francisco,  February  W,  1852. 

One  day  after  sight  of  this  first  of  exchange,  (second  unpaid,)  paj 
to  the  order  of  Samuel  J.  Hensley  forty- nine  thousand  dollars,  value 
received,  and  charge  the  same  to  account. 

0.  M.  WOZENCRAFT,  * 
United  States  Indian  Agent. 
Hon.  Alex.  H.  H.  Stuart, 

Secretary  of  the  Interior ,  Washington,  D.  0. 

Protested  for  non-acceptance,  March  16, 1852. 

C.  H.  J.,  N.  P. 

^'i:  Exchange  for  $2,000. — No.  T. 

Has  Francibco,  February  11, 1862. 

One  day  after  sight  of  this  second  of  exchange,  (first  unpaid,)  pay 
to  the  order  of  Samuel  J.  Hensley  two  thousand  dollars,  value  re- 
ceived, and  charsce  the  same  to  account. 

0-  M.  WOZENCRAFT, 
United  States  Indian  Agent. 
Hon.  Alex.  H.  H.  Stuart, 

Secretary  of  the  Treasury,  Washington,  D.  0. 


8  SAHUEL  J.    HENSLET. 

$15,000.  Washington  City,  March  27,  1852. 

Please  to  take  notice  that  a  draft  for  fifteen  thousand  dollars,  drawn 
by  you  on  Hon.  Alex.  H,  H.  Stewart,  Secretary  of  the  Interior,  in 
£skvor  of  Samuel  J.  Hensley,  dated  San  Francisco,  February  11,  1852, 
at  one  day  after  sight,  is  this  day  protested  for  non-payment,  and  that 
the  holders  look  to  you  for  the  payment  thereof,  payment  having  been 
duly  demanded. 

Respectfully,  J.  DAWSON  JAMES, 

Notary  PvbliCj  Washington  County^  D.  C. 

0.  M,  WOZRNCRAFT. 


$15,000.  Washington  Orrr,  March  2T,  1852. 

Please  to  take  notice  that  a  draft  for  fifteen  thousand  dollars,  drawn 
by  0.  M.  Wozencraft  on  Hon.  Alex.  H.  H.  Stewart,  Secretary  of  the 
Interior,  in  favor  of  yourself,  dated  San  Francisco,  February  11, 1852, 
at  one  day  after  sight,  and  endorsed  by  you,  is  this  day  protested  for 
non-payment,  and  that  the  holders  look  to  you  for  the  payment 
thereof,  payment  having  been  duly  demanded. 

Kespectfully,  J.  DAWSON  JAMES. 

Notary  PtMic,  Washington  County ^  £>.  G. 
Samuel  J.  Hsnsubt,  Esq. 


No. — 

Exchange  for  $15,000. 

San  Feancisoo,  February  \\y  1852. 

One  day  after  sight  of  this  first  of  exchange,  (second  unpaid,)  pay 
to  the  order  of  Samuel  J.  Hensley  fifteen  thousand  dollars ;  value 
received,  and  charge  the  same  to  account. 

0.  M.  WOZENCRAFT, 

TJ.  8,  Indian  Agent, 

Endorsed :  Samuel  J.  Hensley.  Pay  to  the  order  of  D.  Moodey, 
cashier. 

E.  D.  COLLIER. 

Pay  D.  Sprigg,  esq.,  cashier,  or  order. 

DAVID  M00DE7,  Cashier. 

Pay  R.  Smith,  esq. ,  cashier,  or  order. 

D.  SPRIGG,  Cashier. 
Protested  for  non-payment  March  2,  1852.  J.  D.  J.,  N.  P. 

Hon.  Alex.  H.  H.  Stuart, 

Secretary  Interior,  Washington,  D.  C. 

Unitbd  States  of  America,  I  to  wit - 

District  of  Columbia,  County  of  Washington,  \ 

Be  it  known  that  on  the  twenty-seventh  day  of  March,  in  the  year 
eighteen  hundred  and  fifty-two,  I,  J.  Dawson  James,  notary  public, 
residing  in  said  county,  duly  commissioned  and  sworn^  at  the  request 
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of  the  trustees  of  the  Bank  of  the  Metropolis,  presented  at  the  office 
of  the  Secretary  of  the  Interior  the  original  draft  of  which  the  ahove 
is  a  copy,  and  demanded  payment  thereof,  whereunto  I  was  answered 
by  the  chief  clerk,  **  it  cannot  be  paid/' 

Therefore,  I,  the  said  notary,  at  the  request  aforesaid,  have  pro- 
tested, and  by  these  presents  do  solemnly  protest,  against  the  drawer 
and  endorsers  of  the  said  draft,  and  all  others  whom  it  may  or  doth 
or  may  concern,  for  all  costs,  exchange,  re-exchange,  charges,  dam- 
ages, and  interest,  suffered  and  to  be  suffered  for  want  of  payment 
thereof..  And,  on  the  same  day,  I  deposited  in  the  post  office  of 
Washington  city  notice  of  protest  to  drawer  and  each  endorser,  viz : 

Notice  for  0.  M.  Wozencraft,    ] 

Notice  for  Samuel  J.  Hensley,        Directed    to  D.   Moodey,   esq.^ 

Notice  for  E.  D.  Collier,  cashier,  Steubenville,  Ohio. 

Notice  for  D.  Moodey,  cashier,  J 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
I L.  8.1    notarial  seal  of  office,  the  day  and  year  aforesaid. 

J.  DAWSON  JAMES, 

Notary  PvUic. 

Protesting  fee  |1  76. 
Becorded,  book  A,  folio  132. 

Duplicate  notices  for  the  above  parties,  with  notice  to  D.  Sprigg, 
cashier,  directed  to  D.  Sprigg,  esq.,  cashier,  Baltimore,  Maryland. 


No.  6. 

San  Franciboo,  February  11,  1852. 
Exchange  for  $49^000. 

One  day  after  sight  of  this  first  of  exchange^  (second  unpaid,)  pay  to 
the  order  of  Samuel  J.  Hensley  forty-nine  thousand  dollars,  value  re- 
ceived, and  charge  the  same  to  account. 

0.  M.  WOZENCaSAFT, 

27.  8.  Indian  Agent. 
Hon.  Alexander  H.  H.  Stuart, 

Secretary  Interior ^  Washington^  D.  O. 

» 

Endorsed : 

Samuel  J.  Hbnblet* 

Pay  the  American  Exchange  Bank,  or  order. 

PAGE,  BACON  &  CO. 

Pay  Messrs.  Corcoran  Sz  Biggs,  or  order. 

CHAS.  A.  MEIGS,  OcwAfcr. 

Protested  for  non-acceptance  March  16,  1852. 

0.  H.  JAMES,  N.  P. 
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Unitbd  States  of  America,  It  wit- 

District  ofCdumbiaj  county  of  Washington ,  ]  ^ 

Be  it  known  that  on  the  twentieth  da/  of  March,  in  the  year  of 
our  Lord  eighteen  hundred  and  fifty-two,  at  the  request  of  Messrs. 
Corcoran  Ss  Biggs,  holders  of  the  original  draft,  whereof  a  true  copy 
is  iahove  written,  I,  0.  H.  James,  notary  public  in  and  for  the  county 
aforesaid  duly  appointed  and  qualified,  and  residing  in  the  city  of 
Washington,  in  the  district  aforesaid,  presented  said  draft  at  the 
Department  of  the  Interior,  and  demanded  payment  thereof,  and  was 
answered  by  Mr.  Qoddard,  cliief  clerk,  ''  it  cannot  be  paid." 

Wherefore,  I,  the  said  notary,  at  the  request  aforesaid,  have  pro* 
tested,  and  by  these  presents  do  solemnly  protest,  as  well  against  the 
drawer  as  endorsers  of  the  said  draft,  as  all  others  whom  it  may  con- 
oern,  for  exchange,  re-exchange,  and  all  costs,  charges,  damages,  and 
interests  suffered,  and  to  be  suffered,  for  want  of  payment  according 
to  the  tenor  of  said  drafk« 

Thus  done  and  protested,  at  the  city  of  Washington  aforesaid,  and, 
on  the  same  day  I  addressed  written  notices  to  the  drawer  and 
endorsers  of  said  draft,  informing  them  that  it  had  not  been  paid, 
and  that  they  would  be  held  responsible  for  the  payment  thereof^  and 
deposited  them  (addressed  to  C.  A.  Meigs,  Esq.,  Cashier,  New  York) 
in  the  post  office  in  Washington  city. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
[l.  8.1    seal  notarial,  the  day  and  year  aforesaid. 

0.  H.  JAMES, 

Notary  Pvblic. 

Protest,  $1  75. 

Bee.  Lib.  No.  2. 


No.  1. 

IK  THE  UKITED  STATES  COURT  OF  CLAIIIS. 

In  the  matter  of  Samuel  J.  Hbnslet  vs.  The  Unitbd  States. 

Testimony  on  bekai^f  of  petitioner. 

M.  B.  Lewis,  being  duly  sworn,  deposes  and  says:  I  am  a  farniery 
aged  forty-nine  years;  I  have  resided  for  the  last  year,  and  reside  at 
present,  at  the  Fresno,  Mariposa  county.  I  have  no  interest,  direct  or 
indirect,  on  the  subject  of  this  inquiry,  and  am  not  related  in  any 
degree  to  the  claimant. 

Question.  Do  you  know  of  the  delivery  of  any  cattle  hy  Major  8.  J. 
Hensley  to  the  commissioners  to  hold  treaties  with  the  Indiana  in 
California,  or  to  any  one  of  them,  or  to  any  one  by  their  order,  tor  the 
use  of  the  United  States. 

Answer.  I  do. 

Question.  When,  to  whom,  and  where  were  they  delivered  ? 
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Answer.  In  the  month  of  May,  1852,  to  Major  Savage,  on  the 
Fresno,  and  hy  the  order  of  Commissioner  Wozencraft. 

Question.  How  many  head  were  delivered  to  Major  Savage,  and 
what  was  their  average  weight  ? 

Answer.  Between  twelve  and  thirteen  hundred  head,  weighting  on 
an  average  five  hundred  pounds  each. 

Question.  In  what  capacity  was  Major  Savage? 

Answer.  Suh-Indian  agent,  acting  under  Ciommissioner  Wozen- 
craft, one  of  the  commissioners,  &c. 

Question.  Do  you  know  of  the  delivery  of  any  more  cattle  hy  Major 
Hensley  for  the  use  of  the  United  States;  and  if  so,  to  whom  ? 

Answer.  Tes;  in  the  spring  of  the  year  18  »3,  four  hundred  head  or 
thereabouts  were  delivered  by  Major  Hensley,  or  on  his  account 
delivered  to  Lieutenant  Beale,  the  superintendent  of  Indian  affairs, 
for  account  of  the  United  States. 

Question.  Do  you  know  what  disposition  was  made  of  the  cattle 
delivered  to  Major  Savage  and  Lieutenant  Beale  ? 

Answer.  Those  delivered  to  Savage  were  slaughtered  and  dis- 
tributed to  the  Indians  at  Tnolomne,  Merced,  Fresuo,  San  Joaquin, 
King  river,  and  Four  rivers;  those  delivered  to  Beale  I  have  no  know- 
ledge what  disposition  was  made  of  them,  but  I  believe  they  were  dis- 
tributed to  the  Indians;  the  weight  of  the  cattle  was  about  five 
hundred  pounds  each. 

Question.  What  was  the  market  price  of  beef  at  the  time  the  cattle 
delivered  by  Hensley  were  slaughtered,  and  at  the  points  where  they 
were  delivered  to  the  Indians? 

Answer.  Retail  price  about  twenty-five  cents;  wholesale  price  from 
fifteen  to  twenty  ceuts,  cash. 

Question.  Do  you  know  Commissioner  Wozencraft? 

Answer.  I  do. 

Question.  What  was  your  occupation  at  the  time  these  cattle  were 
slaughtered  and  delivered  to  the  Indians,  and  were  you  familiar  with 
the  slaughtering  and  distribution  of  the  cattle  delivered  by  Major 
Hensley  to  Major  Savage  to  the  Indians  ? 

Answer.  I  was  census  agent  at  Mariposa  county,  and  I  was  per* 
fectly  familiar  with  the  slaughtering  and  distribution  of  the  cattle  to 
the  Indians. 

Question.  Do  you  know  whether  the  Indians  were  at  war  with, and 
murdering  the  whites  at  that  time,  or  shortly  before  the  treaties  were 
made  with  them  ? 

Answer.  I  ido;  and  I  have  no  doubt  whatever  but  that  the  dis- 
tribution of  the  provisions  quieted  them. 

I  do  not  know  of  any  other  matter  relative  to  the  claim  in  question. 

M.  B.  LEWIS. 


State  of  California,      )     . 
County  of  San  FranciecOj  J  **' 

On  this  29th  day  of  September,  A.  D.  1855,  personally  came  M.  B. 
Lewis,  the  witness  within  named,  and  after  having  been  sworn  to  tell 
the  truth,  the  whole  truths  and  nothing  but  the  truth,  the  questions 
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contained  in  the  within  deposition  were  written  down  hy  the  commis- 
sioner,  and  then  proposed  hj  him  to  the  witness,  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of  the 
witness,  who  then  sahscrtbed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  M.  B.  Lewis,  taken  at  the  request  of 
the  claimant,  S.  J.  Hensley,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in  the 
name  of  S.  J.  Hensley.  The  solicitor  of  the  United  States  Court  of 
Claims  was  represented  by  Gwyn  Page^  esq.,  who  did  attend  at  the 
taking  of  the  said  deposition,  and  did  not  object  thereto. 

WM.  HART,  [L.  B.] 

Commissioner. 


No.  2. 

IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

In  the  matter  of  Samuel  J.  Hensley  vs.  The  United  States. 

Testimony  on  hehalf  of  petitioner. 

Lewis  Leach,  being  duly  sworn,  deposes  and  says,  that  I  am  a  prac* 
ticing  physician,  aged  32  years  ;  my  residence  for  the  last  year  was  on 
the  Fresno  river,  in  the  Mariposa  county.  I  have  no  interest,  direct 
or  indirect,  in  the  subject  of  this  inquiry,  and  I  am  not  related  in 
any  degree  to  the  claimant. 

Question.  Do  you  know  of  the  delivery  of  any  cattle  by  Major  S. 
J.  Hensley  to  the  commissioners  to  hold  treaties  with  the  Indians 
in  California,  or  to  any  one,  by  their  order,  for  or  on  account  of  the 
United  States  ? 

Answer.  I  do. 

Question.  To  whom,  when,  and  where  were  they  delivered? 

Answer.  In  May,  1852,  to  Major  James  D.  Savage,  on  the  Fresno 
river,  and  by  order  of  Commissioner  Wozencraft,  and  for  distribution 
among  the  Indians. 

Question.  How  many  head  were  delivered  to  Major  Savage,  and 
what  was  their  average  weight  ? 

Answer.  Twelve  hundred  and  eighty-five  head,  and  averaged,  by 
agreement  with  Wozencraft,  at  five  hundred  pounds  each,  and  which 
was  a  fair  estimate  of  their  weight. 

Question^  Who  was  Major  Savage  ? 

Answer.  Acting  sub-Indian  agent  under  Commissioner  Wozen- 
craft, and  who  distributed  the  cattle  to  the  Indians. 

Question.  Do  you  know  of  any  more  cattle  being  delivered  by 
Hensley,  for  the  Indians,  on  account  of  the  United  States  ? 

Answer.  Some  four  hundred  and  twenty-eight  head,  averaging 
about  five  hundred  pounds  each,  were  delivered  to  Lieutenant  Beale, 
superintendent  of  Indian  a£Fairs,  by  Major  Hensley. 

Question.  What  disposition  was  made  of  the  cattle  delivered  to 
Savage  and  Beale  ? 

Answer.  Those  delivered  to  Savage  were  slaughtered  and  distrib- 
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uted  among  the  Indians  at  Tuolomne,  Merced,  Fresno,  San  Joaquin, 
King  river,  and  the  Four  rivers,  and  I  cannot  say  what  disposition 
was  made  of  those  delivered  to  Lieutenant  Beale. 

Question.  What  was  the  market  price  of  beef  at  the  time  these 
"  cattle  were  slaughtered  and  distributed  to  the  Indians  at  the  points  or 
in  the  neighborhood  where  the  cattle  were  slaughtered  as  aforesaid? 

Answer.  Retail  about  25  cents  per  pound  ;  by  the  head,  about  16 
to  20  cents  per  pound,  cash. 

Question.  Were  you  perfectly  familiar  with  the  slaughtering  and 
delivery  to  the  Indians  of  the  cattle,  delivered  by  Hensley,  as  afore- 
said to  Savage,  and  by  him  distributed  to  the  Indians,  under  the 
treaties  ? 

Answer.  I  was,  and  knew  personally  of  the  delivery  of  the  whole 
of  them  to  the  Indians,  and  killed  several  of  them  myself  for  such 
delivery  and  distribution. 

Question.  Do  you  know  whether  the  Indians  were  at  war  with  the 
whites  at  the  time,  or  shortly  before  the  treaties  were  made  with  them  ; 
and  was  the  cattle  purchased  from  and  delivered  by  Major  Hensley 
given  to  the  natives  to  quiet  them  at  that  time? 

Answer.  I  know  that  the  natives  had  killed,  and  were  then  killing 
the  whites  in  their  neighborhood,  and  that  the  distribution  of  the 
cattle  delivered  by  Hensley  as  aforesaid  quieted  the  Indians.  I  do  not 
know  of  any  other  matter  relating  to  the  claim  in  question. 

LEWIS  LEACH. 

State  op  California,      ) 
County  of  San  FrandacOy  \     ' 

On  this  29th  day  of  September,  A.  D.  1855,  personally  came  Lewis 
Leach,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witness,  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  Qf  Lewis  Leach,  taken  at  the  request  of  the  claimant, 
S.  J.  Hensley,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims  in  the  name  of 
S.  J.  Hensley.  The  Solicitor  of  the  United  States  Court  of  Claims 
was  represented  by  Gwyn  Page,  esq.,  who  did  attend  at  the  taking  of 
said  deposition,  and  did  not  object. 

WM.  HART,  [l.  s.] 

Commiaaioner. 
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No.  3. 

IN  THE  TTNTTED  STATES  COURT  OP  CLAIMS. 

In  the  matter  of  Samuel  J.  Hsnblbt  t;^.  The  Ukited  States. 

Testimony  on  behalf  (^  petitioner. 

Lorenzo  D.  Yinsenhaler,  being  duly  sworn,  deposes  and  aays:  I 
am  a  farmer,  aged  48  years ;  my  residence,  for  the  last  year,  was  at 
Fresno,  in  Mariposa  county  ;  at  present  I  am  residing  at  Los  Angelos ; 
and  1  have  no  interest,  direct  or  indirect,  in  the  subject  of  this  inquiry, 
and  am  not  related  in  any  degree  to  the  claimant. 

Question.  Do  you  know  of  the  delivery  of  any  cattle  by  Major  S.  J. 
Hensley  to  the  commissioners  to  hold  treaties  with  the  Indians  in 
California,  or  to  any  one  by  their  order^  on  account  of  the  United 
States  ? 

Answer.  I  do. 

Question    When,  to  whom,  and  where  were  they  delivered  ? 

Answer.  To  Major  Savage  on  the  Fresno,  May  4, 1852,  by  order  of 
Commissioner  Wozencraft. 

Question.  How  many  head  were  delivered  to  Major  Savage,  and 
what  was  their  average  weight  P 

Answer.  Twelve  hundred  and  eighty-five  head,  averaging  five  hun- 
dred pounds  each  head. 

Question.  Who  was  Major  Savage? 

Answer.  Sub-Indian  agent,  acting  under  0.  M.  Wozencraft,  one  of 
the  commissioners  to  hold  treaties,  &c. 

Question.  Were  any  more  cattle  delivered,  and  to  whom,  on  aooonnt 
of  the  United  States,  by  Major  Hensley,  the  claimant  ? 

Answer.  Tes  ;  four  hundred  and  twenty-eight  head  in  February  or 
March,  1853,  to  Lieutenant  Beale. 

Question.  Who  was  Lieutenant  Beale  ? 

Answer.  He  was  superintendent  of  Indian  affairs. 

Question.  Do  you  know  what  disposition  was  made  of  the  cattle 
delivered  to  Major  Savage? 

Answer.  They  were  slaughtered  at  Tuolomne,  Merced,  Fresco,  San 
Joaquin,  King  river,  and  the  Four  rivers,  and  distributed  to  the  In- 
dians at  those  several  places. 

Question.  What  disposition  was  made  of  the  cattle  delivered  to 
Lieutenant  Beile,  and  what  was  their  average  weight? 

Answer.  I  cannot  say  what  disposition  was  made  of  them ;  their 
average  weight  was  five  hundred  pounds  each. 

Question.  What  was  the  market  price  of  beef  at  the  time  these 
cattle  were  slaughtered  and  given  to  the  Indians  at  the  points  or  in 
the  neighborhood  where  the  cattle  were  slaughtered  and  distributed 
as  aforesaid? 

Answer.  Twenty-five  cents  per  pound;  fifteen  to  twenty  cents 
wholesale. 

Question .  Do  you  know  Commissioner  Wozencraft  ? 

Anwer.  I  do. 

Question.  What  was  your  connexion  with  the  commissioner  at  the 
time  the  treaties  were  made  with  the  Indians  ? 
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Answer.  I  was  pilot  and  interpreted  sometimes. 

QaestioD.  What  was  your  connexion  with  Major  Savage  at  the  time 
the  cattle  were  slaughtered  as  aforesaid,  and  delivered  to  the  Indians? 

Answer.  I  was  his  partner  in  merchandise  and  farming. 

Question.  Were  you  perfectly  familiar  with  the  slaughtering  and 
delivery  to  the  Indians  of  the  cattle  before  referred  to  ? 

Answer.  I  was;  I  killed  and  delivered  many  of  them  myself. 

Question.  Do  you  know  whether  the  Indians  were  at  war  with,  and 
murdering  the  whites  at  the  time  or  shortly  before  the  treaties  were 
made  with  them  ? 

Answer.  There  was  a  war,  and  they  killed  several  whites;  an  ar- 
rangement was  made  with  the  Indians  by  the  commissioners,  th(it  they, 
the  Indians,  should  receive  supplies  of  provisions,  and  after  which 
provisions  had  bt^en  given  to  them  they  were  quieted;  the  provisions 
thus  given  were  the  cattle  furnished  by  Major  Hensley  on  the  order  of 
Commissioner  Wozencraft  for  the  United  States  service. 

Question.  In  consequence  of  some  trifling  delay  in  the  furnishing  of 
the  provisions  as  aforesaid,  did  the  Indians  threaten  to  renew  hos- 
tilities  ? 

Answer.  I  don't  know  that  they  absolutely  threatened  to  renew 
hostilities,  but  I  know  that  any  delay  in  furnishing  them  with  the 
provisions  would  have  caused  an  immediate  outbreak. 

Question.  Do  you  know  the  price  paid  for  the  beef  supplied  to  the 
government  troops  that  were  stationed  at  Fort  Miller  in  the  immedi- 
ate vicinity  where  a  large  portion  of  the  beef  was  issued  ta  the  Indians? 

Answer.  I  don't  know  precisely  what  the  government  paid;  but 
beef  was  selling  all  throughout  the  country  at  that  time  at  twenty- 
five  cents  per  pound,  retail;  by  the  single  bullock  at  about  nineteen 
cents,  and  in  large  quantities,  a  little  less;  fifteen  cents  per  pound  for 
a  large  herd,  if  paid  in  cash  at  the  time  of  delivery  as  aforesaid  would 
have  been,  and  was  a  very  low  price,  and  there  was  no  owner  of  cattle 
who  would  have  disposed  of  his  stock  for  anything  like  such  a  price 
if  he  supposed  there  would  be  any  delay  in  the  payment.  Major 
Hensley  had  full  confidence  in  the  United  States  government,  and  took 
the  drafts  in  question  as  cash;  in  fact  it  was  considered  a  cash  sale  at 
low  ca<«h  prices.  I  don't  know  of  any  other  matter  relative  to  the 
daim  in  question. 

L.  D.  VINSENHALER. 

Stats  (V  Caufoiinia,     )     . 
County  of  San  Franciaco^  J  *** 

On  this  29th  day  of  September,  A.  D.  1855,  personally  came  Lo- 
renzo D.  Yinsenhaler,  the  witness  within  named,  and  after  having 
been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner,  and  then  proposed  by  him  to  the  witness; 
and  the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  L.  D.  Yinsenhaler, 
taken  at  the  request  of  the  claimant,  S.  J.  Hensley,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States  now  pending  in  the 


16  .  SAMUEL  J.    HENSLEY. 

Court  of  Claims,  in  the  name  of  S.  J.  Hensley.  The  solicitor  of  the 
United  States  Court  of  Claims  was  represented  by  Gwyn  Page,  esq., 
who  did  attend  at  the  taking  of  the  said  deposition  and  did  not  object 
thereto. 

WILLIAM  HART,  [l.  s.] 

Ccmmiasioner. 

Pees  of  witness,  % ;  travel  expenses  of  witness,  attendance,  |3; 

commissioner's  fees,  %i  40;  total,  |7  40. 

I  was  present  on  the  29th  September,  1855,  representing  the  United 
States,  at  the  request  of  Montgomery  Blair,  solicitor  for  the  United 
States  Court  of  Claims,  at  the  taking  of  the  depositions  of  M.  B.  Lewis, 
Lewis  Leach  and  L.  D.  Yinsenhaler,  witnesses  for  Samuel  J.  Hensley, 
in  the  matter  of  claim  verma  the  United  States.  I  did  not  make  any 
formal  cross-examination  of  the  witnesses,  for  the  reason  that  I  was 
satisfied  in  the  progress  o  f  the  examination^  that  I  could  elicit  nothing 
for  the  benefit  of  the  United  States. 

GWYN  PAQE. 


No.  4. 

IN  THE  COURT  OF  CLAIMS. 

Samuel  J.  Hensley  va.  The  United  States. 

The  testimony  of  Qeneral  James  W.  Denver,  on  the  part  of  the 
claimant : 

1st  interrogatory.  What  is  your  name  ? 

Answer.  James  W.  Denver. 

2d  interrogatory.  What  is  your  occupation  ? 

Answer.  A  lawyer  by  profession. 

3d  interrogatory.  What  is  your  age  ? 

Answer.  Thirty-six. 

4th  interrogatory.  Where  has  been  your  place  of  residence  for  the 
past  year  ? 

Answer.  Sacramento,  State  of  California. 

5th  interrogatory.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ? 

Answer.  None  in  the  world. 

6th  interrogatory.  Are  you  related  in  any  degree  to  the  claimant ! 

Answer.  I  am  not  related  in  any  degree  to  the  claimant. 

7th  interrogatory.  How  long  have  you  resided  in  California  ? 

Answer.  Since  September,  1850. 

8th  interrogatory.  Have  you  knowledge  of  the  condition  of  the 
Indians  in  the  southern  part  of  the  State  of  California  during  the 
latter  part  of  1850,  and  the  years  1851  and  1852  ? 

Answer.  I  have  no  direct  personal  knowledge,  but  I  derive  know- 
ledge from  common  report,  and  from  the  examination  afterwards  of 
the  claims  of  volunteers  for  services  rendered  in  wars  with  the  In- 
dians, having  been  appointed  one  of  the  board  of  examiners  of  such 
claims  by  the  State  of  California. 
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9th  interrogatory.  Have  you  any  knowledge  of  any  provisions  having 
heen  furnished  to  those  Indians,  or  any  portion  of  them,  by  the  claim- 
ant, Hensley,  and  others  ? 

Answer.  I  have  no  personal  knowledge  of  such  facts ;  but  as  it  was 
a  fact  of  common  report,  I  have  never  doubted  it.  As  to  the  (Quantity 
or  quality  of  the  provisions  furnished,  I  know  nothing  about  it. 

10th  interrogatory.  Did,  or  did  not  the  furnishing  of  such  pro- 
visions or  supplies  have  the  effect  to  quiet  and  restrain  those  Indians 
from  hostilities  with  the  whites  ? 

Answer.  I  think  there  can  be  no  doubt  that  it  did  ;  because  many 
of  them,  so  soon  aa  the  supplies  ceased,  commenced  hostilities. 

11th  interrogatory.  Do  you  know  any  other  matter  or  thing  rela- 
tive to  the  claim  in  question  ? 

Answer.  Nothing  that  I  can  at  present  remember. 

J.  W.  DENVER. 

Unitsd  Statbs  of  Ambbica, 

District  of  Columbia^  to  wit : 

On  this  second  day  of  April,  A.  D.,  1856,  personally  came  James 
W.  Denver,  the  witness  named,  and  atler  having  been  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner  in  the  presence  of  tne  witness,  and  by  the  com- 
missioner proposed  to  the  witness ;  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  the  witness,  who 
then  subscribed  the  deposition  in  the  presence  of  the  commissioner. 

The  deposition  of  James  W.  Denver,  taken  at  the  request  of  Robert 
Rose,  attorney  for  the  claimant,  to  be  used  in  the  investigation  of  a 
claim  against  the  United  States,  now  pending  in  the  Court  of  Claims 
in  the  name  of  Samuel  J.  Hensley.  The  adverse  party  was  notified, 
did  not  attend,  and  did  not  object. 

JOHN  S.  TYSON, 

Commissioner. 

[Commissioner's  fees  and  charges,  $1  72.     Paid.] 


No.  5. 

IN  THE  COUBT  OP  CLAIMS. 

Samuel  J.  Hbnsley  vs.  Thb  Unitsd  States. 

The  testimony  of  Philemon  T.  Herbert,  taken  on  the  part  of  the 
defendant. 

1st  interrogatory.  What  is  your  name  ? 

Answer.  Philemon  T,  Herbert. 

2d  interrogatory.  What  is  your  occupation  ? 

Answer.  An  attorney  at  law. 

3d  interrogatory.  What  is  your  age  ? 

Rep.  C.  C.  189 2 


18  SAMUEL  J.    HENSLEY. 

Answer.  Thirty  years, 

4th  interrogatory.  What  has  heen  your  place  of  residence  for  the 
past  year  ? 

Answer.  Mariposa,  State  of  California. 

6th  interrogatory.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ? 

Answer.  I  have  none. 

6th  interrogatory.  Are  you  related  in  any  degree  to  the  claimant  ? 
if  yea,  in  what  degree  ? 

Answer.  I  am  not  related  in  any  degree. 

7th  interrogatory.  How  long  have  you  resided  in  California  ? 

Answer.  Since  July,  1849. 

8th  interrogatory.  Have  you  knowledge  of  the  condition  of  the  In- 
dians in  the  southern  part  of  the  State  of  California  during  the  years 
eighteen  hundred  and  fifty-one  and  fifty-two  ? 

Answer.  During  the  year  1862,  I  resided  near  several  tribes  of 
southern  Indians  in  Mariposa  county.  State  of  California,  in  San 
Joaquin  valley,  and  had  knowledge  of  the  condition  of  the  Indians  in 
the  south  part  of  the  State  of  California. 

9th  interrogatory.  Have  you  any  knowledge  of  a  state  of  hostilities 
between  those  Indians  and  the  whites,  in  the  State  of  California  ?  If 
yea,  what  was  the  cause  and  character  of  those  hostilities  during  that 
period  ? 

Answer.  I  have  knowledge  of  such  hostilities.  They  commenced 
early  in  the  year  of  1861,  and  lasted  several  months.  The  general 
report  as  to  the  cause  of  these  hostilities,  was  that  the  whites  were 
encroaching  upon  the  territories  of  the  Indians.  After  hostilities  had 
ceased,  I  travelled  through  a  portion  of  these  Indians,  and  ascertained 
from  them  that  they  considered  that  territory  as  theirs,  and  that  they 
would  not  suffer  themselves  to  be  driven  from  it.  These  hostilities 
were  very  destructive  on  both  sides,  both  as  to  life  and  property. 

10th  interrogatory.  Have  you  any  knowledge  of  any  provisions 
having  been  iurnished  to  those  Indians,  or  any  portion  of  them,  by 
the  claimant,  Hensley,  and  others? 

Answer.  I  have  knowledge  of  provisions  and  goods  having  been 
furnished  to  them  by  James  D.  Savage,  and  others  whose  names  I  do 
not  recollect,  but  whom  I  considered  as  agents  of  Savage.  These  pro- 
visions and  goods  were  furnished  in  great  abundance. 

11th  interrogatory.  Did  or  did  not  the  furnishing  of  such  provisions 
and  supplies  have  the  effect  to  quiet  and  restrain  those  Indians  from 
hostilities  to  the  whites? 

Answer.  From  my  personal  knowledge  I  am  satisfied  that  the  fur- 
nishing these  provisions  and  supplies  did  have  the  effect  to  quiet  and 
restrain  those  Indians  from  hostilities  to  the  whites. 

12th  interrogatory.  Do  you  know  whether  those  provisions  were 
furnished  by  and  according  to  treaty  between  the  United  States  and 
those  Indians?  If  yea,  what  were  the  names  of  the  commissioners 
who  negotiated  that  treaty  on  the  part  of  the  United  States  ? 

Answer.  I  have  knowledge,  from  public  report,  that  those  provi- 
sions and  supplies  were  furnished  by  and  according  to  treaty ;  and  also 
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from  the  same  source^  that  Messrs.  Wozencraft,  MoEee  and  Barbonri 
were  the  commissioners  who  negotiated  said  treaties. 

13th  interrogatory.  Have  you  any  further  knowledge  of  any  matter 
relative  to  the  claim  in  question  ? 

Answer.  Nothing  that  I  can  think  of  now. 

P.  T.  HERBERT, 


United  States  op  America,  > 
District  of  Columbia^  ) 

On  the  3d  day  of  April,  A.  D  1856,  personally  came  Philemon  T. 
Herbert,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  in  the  within  deposition  were  written  down  by  the  commia- 
sioner^  and  then  proposed  by  him  to  the  witness ;  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of  the 
witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  Philemon  T.  Herbert,  taken  at  the 
request  of  Robert  Rose,  esq.,  attorney  for  claimant,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims  in  the  name  of  Greorge  McDougal.  The  adverse  party 
was  notified,  did  not  attend,  and  did  not  object. 

JOHN  S.  TYSON,  Gommimoner. 


No.  6. 

[Exhibit  referred  to  In  the  annexed  deposition.] 

United  Slates  Indian  Department  in  account  with  Major  James  Z>. 
Savage  ds  Co. ,  in  the  receipt  and  delivery  of  cattle  to  the  Indians  in 
the  Valley  of  the  San  Joaquin. 

1852. 

May     5.     Delivered  to  Hosa  Rays,  cattle 30 

8.           Do. do do 15 

12.           Do do do 20 

16.           Do do do 18 

21.           Do do do 20 

24            Do do do 11 

28.           Do do.... do 1» 

31.           Do do do 15 

June  12.           Do do do 18 

16.           Do.. do.... do 1& 

20.           Do do do 20 

24.           Do do ..do 16 

30.           Do do do 18 

July     5.           Do do do 20 

10.           Do do do 19 

14.           Do do do 18 

18.           Do do do 20 
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Joly  22. 
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Maj.  G.  W.  Patten 
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10 

[At  a  feast  held  at  the  farm  of  Major  James  D. 
Savage  &  Co.,  on  the  first  day  of  June,  1852,  the 
following  named  tribes  were  present,  viz :  Chow- 
chillas,  PohonicheSy  Chooc  Cbaucees^  Nookchoos, 
Howeech^Sy  Pitcatches,  Tailiuches,  Toomnos^  Cos- 
hona,  Woonas,  Waches^  Notoomthas,  Wymitches, 
Itaches,  and  Ghoonymnes.] 

Jaoo     1.     Delivered  to  the  above  named  tribes 27 

3.           Do do 22 

5.           Do do 25 

7.           Do do 21 

9.           Do do 25 

14.  Delivered  to  Pasquale,  Laceese,  Nicolas,  and  Mates.  7 

16.           Do do do do do...  5 

18.           Do do do do do...  5 

20.           Do do do do do...  5 

22.           Do do ,..,do do do...  5 

24.           Do do do do do...  5 
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June  26.     Delivered  to  Pasqaale,  Laoeese,  Nicolas^  and  Mates.  6 

30.           Do do do do do...  8 

Aug.  15.     Delivered  by  Castro  for  a  feast  on  the  Cowese 100 

Oct.    16.     Number  cattle  on  hand,  or  lost 212 


May     1.     Received  of  0.  M.  Wozencraft,  beef  cattle 1,286 

Jose  Rays  received  cattle  for  the  following  tribes  on  the  Fresno 
river :  Chowchillas,  Nookchoos,  Chookchaucees,  PohonicheSi  and 
Howeeches. 


IN  THE  UNITED  STATES  COUBT  OP  CLAIMS. 

Samuel  J.  Henslet  t;^.  The  United  States. 

The  deposition  of  Edward  F.  Beale,  taken  before  me,  William  Hart, 
commissioner  of  the  Court  of  Claims,  at  my  office  in  the  city  of  San 
Francisco,  on  the  17th  day  of  May,  1856,  a  witness  on  the  part  of  the 
United  States,  and  who  testified  as  follows: 

Question.  State  your  name,  age,  occupation,  and  place  of  residence 
for  the  last  year. 

Answer.  Edward  F.  Beale;  aged  34  years;  Ranchero,  San  Fran- 
cisco. 

Question.  State  if  you  have  any  interest,  direct  or  indirect  in  the 
claim  of  Samuel  J.  Hensley  for  cattle  supplied  to  the  United  States  in 
1852,  for  the  Indians  in  California. 

Answer.  None  whatever. 

Question.  State  if  you  are  in  any  degree  related  to  said  claimant. 

Answer.  I  am  not. 

Question.  State  if  you  held  any  appointment  under  the  President  of 
the  United  States  in  connexion  with  the  Indian  department,  if  so, 
state  what  appointment  it  was. 

Answer.  I  held  the  appointment  of  Superintendent  of  Indian 
Affairs  for  the  State  of  California. 

Question.  State  if  you  know  anything  connected  with  the  claim  of 
Major  Hensley  against  the  United  States  for  cattle  supplied  to  the  In- 
dians in  California,  and  if  yea,  what  it  was. 

Answer.  On  my  return  from  the  eastern  States  in  the  year  1862, 
after  having  been  appointed  superintendent  of  Indian  affairs  for  the 
State  of  California,  I  receipted  to  0.  M.  Wozencraft  for  an  order  for 
two  (2)  hundred  head  of  cattle,  represented  to  me  to  be  the  balance  of 
1,285  head  of  cattle  delivered  or  furnished  by  Major  Hensley '(the 
claimant)  to  0.  M.  Wozencraft  for  distribution  among  the  Indians  of 
California.  The  order  was  on  L.  D.  Vinsenhaler,  from  whom  I  re- 
ceived the  annexed  account  of  the  distribution  of  1,285  head  of  cattle 
delivered  by  Major  Hensley.  The  number  left  on  hand  or  supposed 
to  be  lost,  but  which  I  afterwards  collected,  was  212  head.  I  subse- 
quently, in  the  course  of  my  duties  as  superintendent  of  Indian  affairs, 
understood  that  the  cattle  receipted  for  by  me  as  before  mentioned, 
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were  the  balance  of  the  cattle  delirered  to  Wozencraft  by  Henelejr. 
This  was  not  only  common  report,  but  it  was  so  stated  to  me  by  Wo- 
eencratt  and  Yinsenhaler. 

From  all  that  I  could  learn  when  I  was  in  California,  as  superin- 
tendent of  Indian  affairs,  I  have  eyery  reason  to  believe  that  the  claim 
of  Major  Hensley  against  the  United  States  is  a  just  one. 

E.  F.  BEALE. 

Statb  09  Caltpornia,      ) 
County  of  San  Francisco^  J  **' 

On  this  seventeenth  day  of  May,  A.  D.  1866,  personally  came  Ed- 
ward F.  Beale,  the  witness  within  named,  and  aiter  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down  by 
the  Commissioner  and  then  proposed  by  him  to  the  witness,  and  the 
answers  thereto  were  written  down  by  the  Commissioner  in  the  pres- 
ence of  the  witness,  who  tben  subscribed  the  deposition  in  the  pres- 
ence of  the  Commissioner.  The  deposition  taken  at  the  request  of  the 
Solicitor  of  the  United  States  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  ot  Claims  in  the 
name  of  Samuel  J.  Hensley.  The  said  Samuel  J.  Hensley  was  duly 
notified  by  me,  and  did  attend  and  did  not  object  or  cross-examine 
the  witness. 

WILLIAM  HART, 
Commissioner. 

Commissioner's  fees  $6. 


No.  7. 

IN  THE  COURT  OF  CLAIMS. 

Samubl  J.  HsNSLBT  VS.  Thb  Unitbd  Statbs. 

Interrogatories  propounded  to  Oliver  M.  Wozencraft  on  the  part  of 
the  petitioners. 

Ist  interrogatory.  What  is  your  name? 

Answer.  Oliver  M.  Wozencraft. 

2d  interrogatory.  What  is  your  occupation  ? 

Answer.  I  am  a  physician. 

3d  interrogatory.  What  is  your  age  ? 

Answer.  Forty-two. 

4th  interrogatory.  Where  has  been  your  place  of  residence  for  the 
past' year? 

Answer.  In  California 

6th  interrogatory.  Have  you  any  interest  direct  or  indirect  in  the 
claim  which  is  the  subject  of  inquiry  ? 

Answer.  I  have  not. 

6th  interrogatory.  Are  you  related  in  any  degree  to  the  claimant 
in  this  cause? 

Answer.  I  am  not. 
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7th  interrogatory.  Had  70a  at  aay  time,  and  when,  any  office  or 
appointment  in  relation  to  the  Indians  in  California;  if  yea,  state 
what  it  was  ? 

Answer.  I  was  appointed  a  commissioner  by  the  government  of  the 
United  States  to  mase  treaties  with  the  Indians  in  California ;  this 
was  in  autumn,  1850  ;  I  was  also  appointed  Indian  agent  in  Cali- 
fornia at  the  same  time. 

8th  interrogatory.  Were  or  were  not  the  Indians  in  California  in 
the  year  1851,  and  in  the  spring  of  1852  in  great  want  of  food,  al- 
most in  a  starving  condition  ? 

Answer,  They  were. 

9th  interrogatory.  Did  commissioners  G-.  W.  Barbour,  B.  McKee, 
and  yourself,  make  a  treaty  or  treaties  with  some  of  the  southern 
tribes  of  Indians  in  California,  stipulating  to  furnish  the  tribe  or 
tribes  with  beef  and  flour  for  subsisting  them  in  the  years  1851  and 
1852? 

Answer.  We  did. 

10th  interrogatory.  Did  one  or  more  of  the  commissioners^  and 
which,  cause  supplies  of  beef  to  be  purchased  of  Samuel  J.  Hensley 
to  a  large  amount  ?  If  yea,  state  who  caused  it,  and  all  particulars 
relative  thereto  ? 

Answer.  I  caused  supplies  of  beef  to  be  purchased  of  Samuel  J. 
Hensley  for  various  trib^  of  Indians  in  the  San  Joaquin  valley.     The 

Suantity  was  nineteen  hundred  head  of  cattle — averaging  in  weight 
ve  hundred  pounds  each — at  fifteen  cents  per  pound. 

11th  interrogatory.  In  what  mode  did  you  contract  to  pay  for  said 
beef,  and  did  you  fulfil  your  contract ;  state  particularly  ? 

Answer.  I  agreed  to  give  drafts  on  the  Secretary  of  the  Interior, 
the  Indian  bureau  being  a  part  of  that  department,  for  the  amount  of 
the  purchase  money  which  was  one  hundred  and  forty-two  thousand 
five  hundred  dollars  ;  I  drew  those  drafts  accordingly,  and  delivered 
them  to  Samuel  J.  Hensley. 

12th  interrogatory.  Was  said  beef  actually  slaughtered  and  deliv- 
ered to  the  said  Indians? 

Answer.  About  thirteen  hundred  head  were  slaughtered  and  de- 
livered to  the  Indians  under  my  supervision  ;  the  remainder,  six  hun- 
dred were  turned  over  to  E.  F.  Beale,  superintendent  of  Indian  af- 
fairs for  California,  by  the  direction  of  the  Indian  bureau. 

I3th  interrogatory.  Was  the  price,  aforesaid,  of  fifteen  cents  per 
pound  given  as  aforesaid  to  Hensley,  the  ascertained  market  price  at 
the  time  and  place  of  delivery.  If  nay,  was  it  above  or  below  it,  and 
how  much  ? 

Answer.  It  was  about  the  market  price  of  beef  at  the  time  and 
place  of  delivery. 

14th  interrogatory.  At  the  time  when  you  arrived  in  California 
with  the  other  commissioners,  was  there  not  actual  hostilities  between 
the  Indians  and  whites  of  California  ? 

Answer.  We  arrived  about  the  beginning  of  January,  1851,  at 
which  time  or  thereabouts^  there  was  an  existing  war  between  the 
two  races,  Indians  and  whites.  The  said  war  was  violent,  bloody, 
and  destructive. 
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15th  interrogatory.  What  effect  had  the  farnishiag  those  ladians 
with  supplies,  according  to  treaty,  towards  pacifying  them? 

Answer.  The  granting  those  supplies  at  once  produced  and  per- 
petuated peace ;  there  have  been  no  mutual  hostilities  since  or  any 
outbreak  on  the  part  of  those  Indians. 
Propounded  by  the  commissioner. 

Final  interrogatory.  Do  you  know  any  other  matter  or  thing  rela« 
tive  to  the  claim  in  question? 

Answer.  I  do  not. 

0.  M.  WOZENCRAFT. 

Cross -interrogatories  propounded  on  the  part  of  the  United  States 
by  the  solicitor  of  the  Court  of  Claims. 

1st  interrogatory.  What  authority  had  you  to  enter  into  the  con* 
tract  spoken  of  in  your  examination-in-chief? 

Answer.  My  authority  was  a  commission  to  me  jointly  and  sev- 
erally with  two  other  commissioners,  to  make  such  treaties  and 
compacts  with  );he  Indians  of  California,  as  we  or  either  of  us  might 
deem  just  and  proper,  which  commission  was  signed  by  the  President 
of  the  United  States. 

2d  interrogatory.  Did  Major  Hensley  know  that  you  knew  that  you 
had  no  authority  to  make  such  contracts  ? 

Answer.  He  did  not,  nor  did  I ;  because  such  was  not  the  fact. 

3d  interrogatory.  When  you  spoke  of  the  number  of  cattle  delivered 
and  butchered,  did  you  speak  of  facts  within  your  personal  knowledge 
or  from  the  reports  of  your  employes  or  subordinates,  and  is  that  tiue 
likewise  of  the  number  turned  over  to  Beale? 

Answer.  From  my  personal  knowledge  and  from  the  report  of  my 
subordinates  I  know  the  amount  I  spoke  of  as  butchered  and  slaugh- 
tered to  be  correct ;  and  the  same  is  true  of  the  number  turned  over 
to  Beale. 

4th  interrogatory.  Give  the  number  that  you  know  of  your  own 
knowledge  to  have  been  fed  to  the  Indians,  either  whilst  you  were  in 
office  or  under  your  successor,  Beale. 

Answer.  The  number  which  I  knew  of  my  own  knowledge  to  have 
been  fed  to  the  Indians  whilst  I  was  in  office  was  thirteen  hundred 
head ;  what  number  was  fed  to  them  by  Beale  I  do  not  know. 

6th  interrogatory.  State  what  other  contracts  you  entered  into  for 
the  same  purpose,  and  the  amounts  agreed  to  be  paid  for  such  objects? 

Answer.  I  entered  into  several.  One  with  Dent,  Vantyne  &  Co., 
at  tifteen  cents  per  pound  ;  one  with  Samuel  Norris,  at  twenty  cents 
per  pound ;  one  with  George  McDougal,  at  twelve  cents  and  a  half 
per  pound,  upon  condition,  however,  that  if  it  was  not  paid  by  the 
next  session  of  Congress,  then  I  would  allow  him  fifteen  cents  per 
pound. 

6th  interrogatory.  How  many  Indians  were  there  who  received 
these  provisions,  and  during  what  time  were  they  fed  ? 

Answer.  It  is  hard  to  say  accurately  how  many  Indians  received 
these  provisions ;  but  I  believe  at  the  lowest  estimate  they  would 
number  75,000.  They  might  possibly  number  100,000.  They  were 
fed  in  the  years  1851  and  1852. 

0.  M.  WOZENCRAFT. 
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United  States  of  America, 

,  Diairict  of  Columbia  y  to  toii: 

On  this  24th  day  of  March,  1856,  personally  came  Oliver  M.  Wozen- 
craft,  the  witness  within  named,  and  after  having  been  first  sworn  to 
t«ll  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  iiown  by  the 
commissioner  and  then  proposed  by  him  to  the  witness  ;  and  the 
answers  thereto  were  written  down  by  him  in  the  presence  of  the  wit- 
ness, who  subscribed  the  deposition  in  the  presence  of  the  commis- 
sioner. The  deposition  of  Oliver  M.  Wozencraft,  taken  at  the  request 
of Rose,  counsel  for  the  claimant,  to  be  used  in  the  investiga- 
tion of  a  claim  against  the  United  States,  now  pending  in  the  Court 
of  Claims  in  the  name  of  Samuel  J.  Hensley. 

The  solicitor  of  the  United  States  was  notified ;  did  not  attend  and 
did  not  object,  but  furnished  the  written  interrogatories  herewith  filed. 

JOHN  S.  TYSON, 

Commissioner. 


IN  THE  COU.iT  OF  CLAIMS, 
ON  THE  PETITION  OF  SAMUEL  J.  HENSLET. 

Brie/ of  Montgomery  Blair y  of  Counsel  for  Claimant  j  on  the  reargument 

of  the  casej  November  term,  1858. 

This  claim  originated  in  an  agreement  between  Hensley,  the  claim- 
ant, and  0.  M.  Wozencraft,  Indian  agent  of  the  United  States  in 
California,  dated  10th  February,  1852,  by  which  Hensley  contracted 
to  deliver  nineteen  hundred  head  of  beef  cattle,  averaging  500  pounds 
in  weight,  on  the  Mokuelumne  and  Four  rivers,  and  Wozencraft 
agreed  on  behalf  of  the  United  States  to  pay  therefor  at  the  rate  of 
fifteen  cents  per  pound. 

The  proof  shows  that  1,713  head  of  the  cattle^  averaging  500  pounds 
in  weight,  making  a  total  of  856,500  pounds  of  beef,  were  delivered 
under  this  contract,  1,285  head  t3  Wozencraft,  and  428  head  to  Beale, 
his  successor,  (see  depositions  of  M.  B.  Lewis,  Lewis  Leach,  L.  D. 
Yinsenhaler,  and  Wozencraft ;  also  that  of  Beale,  taken  on  the  part 
of  the  United  States  ;)  for  which,  at  fifteen  cents  per  pound,  which  it 
is  not  denied  is  a  reasonable  rate,  there  is  due  the  sum  of  $128,475. 

Under  ordinary  circumstances  the  claimant  would  ha\»e  stopped 
with  proving  the  delivery  of  the  cattle  ;  but  as  the  conduct  of  agent 
Wozencraft  had  been  severely  criticised  by  Superintendent  Beale, 
in  respect  to  some  other  transactions,,  in  his  report  dated  25th  Feb^ 
ruary,  1853,  Ex.  Doc.  57,  2d  session  32d  Congress,  (hereinafter  referred 
to  as  Doc.  57,)  the  claimant  thought  it  proper  to  show,  not  only  the 
delivery  to  Wozencraft,  but  that  Wozencraft  had  actually  fed  1,073 
of  the  ca'ttle  to  the  Indians,  and  turned  over  212^  the  remainder  of 
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the  1,285  delivered  to  him,  to  Beale  himself.  Beale'fl  own  testimony 
was,  however,  taken  by  the  United  States,  snbseqaently  to  the  taking 
of  such  testimony  by  Hensley ;  and  as  he  admits  that  Wozencraft^ 
transaction  with  Hensly  was  correct,  and  the  claim  a  just  one,  that 
proof  on  Hensley's  part  was  rendered  unnecessary. 

None  of  the  transactions  condemned  so  s'rongly  by  Beale,  in  Doc« 
57,  could  be  confounded  by  persons  familiar  with  the  subject  with 
Hensley's.  But,  as  Wozencraft  was  connected  with  them,  and  with, 
his  also^  it  was  thought  best  to  rebut  any  unfavorable  presumption 
against  Hensley  arising  from  that  fiict ;  and  yet,  from  the  severity  o( 
Beale's  report  upon  Wozencraft,  Hensley  would  not  call  upon  Beale 
to  testify  ;  but  the  United  States  did  call  on  him,  and  he  confirms  the 
testimony  on  the  part  of  the  claimant.  The  solicitor,  indeed,  con- 
siders his  omission  to  speak  of  the  delivery  to  him  of  the  428  head  of 
cattle,  in  1853,  as  a  conflict  in  his  testimony  with  that  of  claimant's 
witnesses  on  that  point.  This  is  certainly  an  untenable  proposition. 
His  silence,  if  it  implies  anything,  is,  on  the  contrary,  evidence  of  his 
assent  to  the  truth  of  the  statement.  But  the  true  explanation  of  it 
is,  no  doubt,  that  his  attention  was  not  called  to  it  as  a  matter  in  dis- 
pute. It  is  evident,  indeed,  that  he  thought  the  only  question  of 
fact  about  which  there  would  be  doubt,  would  be  as  to  the  delivery  to 
Wozencraft. 

As  to  the  obligation  of  the  government  to  compenacUe  the  claimant. 

The  act  of  30th  September,  1850,  9  Stat.,  p.  558,  appropriated  the 
sum  of  $25,000  ^Ho  enable  the  President  to  hold  treaties  with  the 
various  Indian  tribes  in  the  State  of  California,"  and  the  act  of  27th 
February,  1851,  appropriated  |25,000  ^'addition  to  the  appropriation 
of  30th  September,  1850."  The  act  of  28th  September,  1850,  au- 
thorized the  President  to  appoint  three  Indian  agents  for  the  Indian 
tribes  within  the  State  of  California.'*'  Reddick  McKee,  0.  M.  Wozen- 
craft, and  Gr.  W.  Barbour  were  appointed,  and  on  the  15th  October, 
1850,  (see  Senate  Doc.  4,  special  session  1853,  p.  8,t)  were  instructed 
to  use  ^' all  possible  means"  to  *'  make  such  treaties  as  may  be  just 
and  proper."  On  the  arrival  of  the  agents  (or  commissioners,  for 
they  acted  in  both  characters)  in  California,  in  December  of  that  year, 
they  found  that  strife  existed  between  our  citizens  and  the  Indians 
throughout  the  land. — (See  letters  of  Adam  Johnston,  Indian  agent, 
and  Irom  the  commissioners  and  Superintendent  Beale,  generally  in 
Doc.  4,  and  particularly  those  on  pp.  35,  36,  38,  52,  53,  54,  56,  66, 
104,  133 ;  also  the  depositions  of  General  Denver  in  this  case,  then 
residing  in  California,  and  now  Commissioner  of  Indian  Affairs  ;  and 
also  the  depositions  in  the  Fremont  case.)  The  commissioners,  in 
their  letter  of  the  17th  of  February,  1851,  (p.  56,)  from  the  San 
Joaquin,  say  what  General  Denver  confirms,  that  a  general  border 
war  was  imminent.     The  war  had  been  carried  on  by  volunteers, 

*  Thia  bill  was  introduced  by  Senator  Fremont,  and  was  originally  entitled  an  act  to 
preserve  peace  among  the  Indian  tribes  in  CiUifomia  by  extingaishing  their  territorial  claims 
in  the  gold  mine  district. — (See  Globe,  vol.  21, 1793,  lo28.) 

t  This  document  is  hereinafter  referred  to  as  Doc.  4,  and  sometimes  when  a  page  is  dted. 
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each  receiving  |10  per  day,  (p.  56,)  under  the  State  authority,  for 
about  three  months,  and  a  war  debt  contracted  amounting  to  about 
$2,000,000,  (Doc.  4, 248,)  of  which  the  United  States  have  reimbursed 
the  amount  of  $924,259  65.— (10  Stat.,  p.  583.) 

The  cause  of  this  strife  was  the  encroachment  of  the  whites  upou 
the  lands  of  the  Indians,  which  had  driven  most  of  them  to  the 
mountains,  where  they  were  starved,  from  whence  they  returned  from 
time  to  time  for  the  purposes  of  plunder  and  revenge.  Those  who 
remained  were  reduced  to  servitude,  (see  Wozencraft's  letter,  July  15, 
1861,  p.  133,)  and  some  of  them  were  captured  and  brought  from  the 
mountains  to  be  made  slaves  of. — (See  Beale's  Beport,  Doc.  57.) 

The  contest  was  marked  by  the  massacres,  murders,  and  plunder- 
ings  which  characterize  the  warfare  of  the  races,  in  an  aggravated 
form,  and  such  was  the  exasperation  existing  that  the  old  agent,  Adam 
Johnston,  who  had  been  for  some  time  in  the  region  of  the  Fresno, 
towards  which,  as  the  most  threatening  point,  the  commissioners  first 
directed  their  efforts,  wrote  to  the  department  on  the  7th  March,  before 
the  arrival  of  the  commissioners,  saying  that  he  doubted  the  possi- 
bility of  obtaining  peace,  (page  65.) 

War  iu  such  circumstances,  it  was  manifest  to  every  one,  could  not 
bring  peace,  except  it  was  a  war  of  extermination  ;  and  aside  from  all 
considerations  of  humanity,  the  mere  cost  of  such  a  war  would  have 
been  so  enormous  as  to  make  it  the  duty  of  the  commissioners  to  avoid 
it  by  all  possible  means.  Soldiers  could  not  be  got  in  the  regular 
army  to  carry  it  on.  The  ranks  of  the  small  number  of  regular  com- 
panies in  California  were  constantly  reduced  by  desertion.  The  pay 
of  volunteers  was  $10  per  day,  (p.  56;)  transportation  was  propor- 
tionably  expensive.  Beale,  in  his  letter  of  May  11,  1852,  (p.  326,) 
refers  to  the  estimates  of  the  Quartermaster  General  to  show  authenti- 
cally at  what  enormous  rates  only  could  the  transportation  for  troops 
be  obtained  in  California,  and  says  that  the  cost  of  such  a  war  could 
not  be  estimated.  If  the  State  expended  so  large  a  sum  in  the  short 
time  the  war  was  carried  on  by  it  with  a  few  small  tribes,  and  the 
loss  arising  from  the  abandonment  of  the  mines  which  it  occasioned 
was,  as  Beale  says,  (p.  329,)  equally  great,  what,  he  asks,  would  havo 
been  the  pecuniary  loss  from  a  war  with  the  entire  Indian  population 
of  California  ?  What  the  commissioners  say.  May  15,  1851,  that  it 
"  is  cheaper  to  feed  the  whole  flock  a  year  than  to  fight  them  a  week," 
was  therefore  obviously  true.  Such  was  the  expensive  character  of 
the  war  which  the  whole  community  felt  to  be  impending  when  the 
commissioners  arrived  in  California. 

If  this  general  war  was  to  be  avoided  at  all,  it  could  only  be  by 
prompt  and  decisive  action,  and  the  necessity  of  such  action  was  felt 
by  the  department  in  Washington.  The  instructions  already  quoted 
directed  the  commissioners  to  use  ^'  aU  possible  means  to  conciliate  the 
Indians."  The  scene  of  action  was  too  distant  to  admit  of  special 
instructions,  and  therefore  none  were  given.  But  it  is  manifest  from 
the  urgency  of  the  language  quoted,  as  well  as  from  the  whole  tenor 
of  the  instructions,  that  the  department  was  aware  that  a  great  emer- 
gency existed.  The  journals  and  proceedings  of  both  houses  of  Con- 
gress for  that  year  show  that  petitions  from  the  legislature  and  from 
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the  people  of  California  for  protection  came  with  every  mail.  The 
existence  of  the  war  and  the  atrocities  which  marked  it  were  also  well 
known  to  the  executive  government,  and  the  occasion  was  one  which 
called  for  the  appointment  of  such  men  as  could  be  safely  clothed  with 
large  powers,  and  left  unfettered  by  special  instructions  in  their  exer- 
cise, and  this  was  done. 

It  was  at  once  seen  by  the  commissioners,  (page  56,)  that  to  avert 
the  danger  something  must  be  done  '^  besides  merely  treating  with 
the  Indians."  It  was  idle  to  persuade  the  poor  wretches  to  be  quiet 
while  they  were  famishing.  No  amount  of  good  reasoning  or  of  fair 
promises  could  appease  the  hunger  which  impelled  them  to  violence. 
This  was  obvious  to  every  one,  and  the  commissioners  so  informed  the 
department.  '*  The  Indians  must  have  food,"  they  wrote.  If  they 
could  be  got  to  go  through  the  ceremony  of  a  treaty,  it  would  be  of  no 
avail ;  they  could  not  keep  it  and  live,  unless  fed.  No  other  expe- 
dient but  that  adopted  by  the  commissioners  was  then  or  has  since 
been  thought  of  to  meet  the  emergency.  The  solicitor,  on  the  former 
hearing,  questioned  the  necessity  of  recourse  to  the  policy  adopted  by 
the  commissioners,  on  the  ground  that  the  Indians  might  have  sup- 

f)orted  themselves  by  labor  in  the  mines.  Some  of  them,  he  aays,  did 
abor  in  the  mines^  and  their  labor  was  valuable.  Beale's  report,  as 
we  have  seen,  corroborates  the  statement  that  some  of  the  Indians  did 
labor  in  the  mines,  and  that  their  labor  was  deemed  valuable,  for  it 
shows  that  they  were  kidnapped  and  sold  as  slaves  for  that  purpose. 
But  it  also  shows  that  this  slave  trade  was  marked  by  the  usual 
atrocities  incident  to  that  traffic,  and  was  a  great  cause,  no  doubt,  of 
the  exasperated  feeling  existing  ;  and  Beale  urges  the  plan  of  putting 
the  Indians  in  reserves,  which  had  been  adopted  by  the  commissioners, 
and  of  which,  tn  order  to  protect  them  from  this  and  other  wrongs,  he 
became  an  earnest  advocate.  It  is  true  that  some  of  the  Indians  had 
been  accustomed  to  labor  at  the  missions  established  in  California  by 
the  Catholic  church  ;  but  the  labor  performed  by  them  was  agricul- 
tural, and  chiefly  as  herdsmen,  which  they  had  been  induced  to  per- 
form under  the  mild  sway  of  the  missionaries.  The  labor  to  which  the 
solicitor  refers  was  very  dififerent^  and  the  miners,  for  whom  it  was  to 
be  performed,  were  not  the  men  to  overcome  the  constitutional  aversion 
of  the  Indian  to  the  toil  it  demanded  by  religious  influences,  or  by  any 
other  considerate  persuasion.  Under  them  it  was  compulsory  labor, 
and  the  Indians'  unconquerable  repugnance  to  this  is  familiar  to  all. 
The  fact,  however,  that  some  of  the  California  Indians  had  learned 
from  the  missionaries  some  of  the  habits  of  civilization,  was  one  upon 
which  the  commissioners  based  their  hopes  of  success  in  the  plan 
of  founding  reserves  for  them,  where  they  might  labor  for  their 
own  benefit  under  the  protection  of  public  officers,  and  where,  by  fur- 
nishing them  with  improved  utensils  for  farming,  and  educating  them 
gradually  in  the  use  of  such  instruments,  and  other  culture,  they 
would  rapidly  advance  in  civilization,  and  soon  be  able  to  support 
themselves.  The  commissioners,  therefore,  in  taking  with  them  to 
the  Indian  country  supplies  of  beef  and  bread,  took  the  only  means 
which  could  possibly  stay  the  tempest  which  was  gathering,  and  these 
supplies  proved  to  be  much  better  credentials  than  the  President's 
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oommission.  The  poor  famishing  creatures,  who  had  been  hanted  out 
of  their  homes  by  the  river  sides,  wh#e  they  had  caught  fish  and 
gathered  acoros,  into  the  sterile  mountains,  where  such  game  as  there 
was  they  were  not  skilled  in  taking,  saw  unmistakable  evidence,  in 
this  offer  of  food,  that  the  white  man's  heart  was  not  utterly  insen- 
sible to  their  sufferings.  As  soon  as  the  news  reached  them  they  came 
joyfully  to  the  feast,  forgave  all  wrongs,  and  flrom  that  day  to  the 
present  have  kept  their  faith  and  been  at  peace  with  our  people.  The 
old  agent,  Adam  Johnston,  who,  on  the  7th  of  March,  as  we  have 
seen,  seemed  to  despair  of  any  useful  result  from  the  commissioners, 
in  June,  (page  104,)  writs  the  department  in  altogether  a  different 
strain.  He  had  been  busily  engaged,  in  the  mean  time,  spreading 
the  news  of  the  coming  and  overtures  of  the  commissioners  to  the 
Indians,  had  got  them  out  of  the  mountains  to  meet  and  treat  with 
the  commissioners,  and  writes  ^'  that  great  good  has  resulted." 

The  danger  was  at  au  end,  the  Indians  were  in  fact  pacified,  and  the 
whole  country  agreed  that  it  was  the  timely  supply  of  food  that  had 
effected  this  happy  result ;  and  this  is  what  the  prenent  able  and  judi« 
cious  Commissioner  of  Indian  Affairs,  General  Denver,  then  living  in 
California,  and  from  his  position  an  attentive  observer  of  the  events, 
now  attests.  And  so  his  predecessor  of  that  day  regarded  the  action 
of  the  commissioners.  On  receiving  the  first  trevty  and  accompany- 
ing letters  of  the  commissioners  relerred  to  above,  he  is  not  content 
with  saying  that  ^'  the  provisions  of  the  treaty  are  approved  of^"  but 
adds  that  ^^the  department  fully  appreciates  the  difficulties  with 
which  you  have  had  to  contend  in  executing  the  important  trust  con- 
fided to  you,  and  is  highly  gratified  at  the  results  you  have  thus  far 
achieved." — (page  15.) 

AU  the  treaties  made  are  said  by  the  commissioners  to  be  similar  ; 
pp.  128,  138.  I  have  not  been  able  to  obt-ain  a  copy  of  any  one  of 
them,  as  the  injunction  of  secrecy  has  not  been  removed  by  the 
Senate,  but  the  journal  of  the  commissioners,  p.  95,  states  the  sub- 
tance  of  that  made  with  the  tribes  on  the  Fresno.  It  gave  the  sixteen 
bands  of  Indians  present  a  reservation  between  that  river  and  the 
San  Joaquin,  '^commencing  at  a  point  on  the  Chouchille  river ;  thence 
a  line  running  south  along  the  toot-hills,  crossing  the  Fresno  river 
and  San  Joaquin  river ;  continuing  south  along  the  top  of  the  Table 
mountain,  at  whose  base  we  are  now  encamped,  crossing  King's  river  to 
a  point  called  the  Lone  mountain^  near  the  first  of  the  Four  creeks ;  the 
western  limit  or  line  to  be  fifteen  miles  from  the  eastern  ;  the  Chouchille 
rivef,  and  the  first  of  the  Four  creeks  (or  a  line  nearit,)  will  be  the  north- 
ern and  southern  boundaries;"  promised  them  '^thatthey  should  be 
provided  with  500  beeves,  260  sacks  of  fiour,  3,000  pounds  of  iron,  500 
or  600  pounds  of  steel,  all  kinds  of  seed,  and  clothing,  in  each  of  the 
years  185 1  and  1 852  ;  that  they  should  be  provided  with  a  farmer,  black- 
smith, carpenter,  teachers,  and  stock  for  farming,  which  must  not  be 
killed,  or  the  farming  implements  destroyed.  Some  of  these  things 
(said  the  commissioners)  we  will  commence  to  give  you  now,  (the 
food  ;)  others  must  have  the  sanction  of  the  President.  Theje  things 
are  intended  for  all  the  tribes  that  will  settle  with  you.  Colonel  A. 
Johnston  will  ba  with  you  occasionally  to  assist  you,  and  settle  any 
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difficulties  that  may  arise."  The  consideration  on  the  part  of  the 
Indians  was  their  relinqaishmfnt  of  all  claims  to  their  lands.  This 
treaty,  with  others,  was  submitted  hy  the  President  to  the  Senate  for 
their  approval,  but  was  rejected.  The  grounds  on  which  the  treaties 
were  rejected  were  that  the  reserves  included  lands  upon  which  our 
citizens  had  settled,  and  the  number  and  great  extent  and  supposed 
▼alue  of  the  lands  reserved.  See  Remonstrances,  pp.  277  to  283 ; 
Beale's  letter  May  11,  1652,  p.  326,  wherein  he  reviews  and  defends 
the  whole  policy  of  the  treaties^  and  after  showing  that  the  beet  and 
flour  given  the  California  Indians  were  but  substitutes  suited  to  their 
circumstances  for  the  annuities  in  powder ^  leadj  and  guns  given  to 
other  Indians,  he  endeavors  to  meet  the  objections  as  to  the  reserve 
on  the  Fresno,  and  others  in  the  southern  part  of  the  State,  by  show- 
ing that  it  is  impracticable  to  remove  the  Indians  out  of  the  State, 
either  across  the  Sierra  Nevada  or  into  Oregon,  and  that  the  lands  in 
question  were  very  poor,  and  that  ^'  the  persons  who  complain  of  these 
reservations  in  the  south  have  in  no  instance  been  able  to  point  out 
other  locations  less  objectionable  and  valuable  than  those  already 
selected." 

But,  that  the  treaties  failed  to  receive  the  sanction  of  the  Senate  for 
these  reasons  alone,  is  shown  conclusively  by  the  fact  that  this  body 
afterwards,  and  during  the  same  session,  as  well  as  in  every  subse- 
quent session,  has  concurred  in  laws  to  carry  into  effect  the  plans  of 
the  commissioners,  when  modified  so  as  to  obviate  the  objections  to 
the  number  and  size  of  the  reserves,  and  to  exclude  from  them  the 
lands  occupied  by  the  whites.  By  the  act  of  30th  August,  1852,  (10 
Stat.,  p.  56,)  the  sum  of  $100,000  is  appropriated  to  be  used  ^'  for  the 
preservation  of  peace  with  those  Indians  who  have  been  di8po89e9sed 
of  their  lands  in  Gcdijomia^  until  permanent  arrangementa  be  made  for 
their  future  settlement :  Providedj  that  nothing  herein  contained 
shall  be  so  construed  as  to  imply  an  obligation  on  the  part  of  the 
United  States  to  support  the  Indians  who  have  been  dispossessed  of 
their  lands  in  California."  The  act  of  3d  March,  1853,  (ib.,  p.  238,) 
provided  for  the  permanent  arrangement  contemplated  by  the  act  of 
1852,  and  ^^  authorized  the  President  to  make^ve  military  reservations 
from  the  public  domain  in  the  State  of  California  for  Indian  purposes, 
provided  that  such  reservations  shall  not  contain  more  than  25,000 
acres  in  each  ;  and  provided  further,  that  said  reservation  shall  not  be 
made  upon  any  lands  inhabited  by  citizens  of  California ;  and  the  sum 
of  $250,000  is  hereby  appropriated  to  defray  the  expense  of  subsisling 
the  Indians  in  California,  and  removing  them  to  said  reservations  for 
protection."  The  act  of  31st  July,  1854,  (ib.,  ^.  332,)  appropriated 
$200,000  ^'for  defraying  the  expenses  of  continuing  the  removal  and 
subsistence  of  Indians  in  California."  The  act  also  authorized  the 
purchase  of  adverse  titles  to,  **  the  reserved  lands." 

The  act  of  3d  March,  1855,  (ib.  pp.  698,  699,)  appropriated  |54,000 
for  ''the  pay  of  the  physicians,  smiths,  carpenters,  and  agricultural 
and  mechanical  laborers  on  the  reservations  in  California;  $125,000 
''for  the  removal  and  subsistence  o{  Indians"  on  said  reservations; 
$150,000  for  founding  two  additional  reservations,  "collecting,  remov- 
ing, and  subsisting  the  Indians  of  California"  thereon.     The  act  of 
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18th  Augnsty  I8569  (Annual  Laws,  p.  79,)  contains  appropriations 
for  the  same  purposes,  amounting  to  $200,000.  The  act  of  3d  March, 
1867,  (ib.  p.  183,)  contains  an  appropriation  of  about  the  same  amount 
for  the  same  purposes,  and  the  act  of  12th  June,  1868,  (ib.  p.  330,) 
contains  also  such  an  appropriation,  amounting  to  about  $200,000. 

These  acts  are  severally  entitled  '^  An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Inaian  department 
and  for  fulfilling  treaty  stipulations  with  various  Indian  tribes  for  the 
years  ending  June  30,"  (1861,  1852,  1853,  1854,  1856,  1856,  1867, 
and  1858,  respectively.) 

The  proceedings  of  the  commissioners  ^'for  preserving  peace  with 
the  Indians  who  had  been  dispossessed  of  their  lands,"  and  for  col- 
lecting them  in  reservations  for  the  purpose  of  preventing  them  from 
marauding  on  the  whites,  and  protecting  them  from  the  whites,  have 
therefore  been  expressly  sanctioned  by  law,  and  Congress  has  appro- 
priated more  than  $1,300,000  for  carrying  their  plan  into  effect. 

The  essential  features  of  these  laws  and  the  treaties  are  the  same. 
Both  provide  for  collecting  the  Indians  into  settlements  apart  from 
the  whites,  and  domesticating  them  and  subsisting  them  temporarily ; 
and  it  was  to  this  common  purpose  of  both  the  law  and  the  treaties 
that  the  provisions  obtained  from  Hensley  were  actually  applied. 
And  even  if  the  place  where  this  was  done  was  material,  it  happens 
that  the  site  at  which  the  Indians  were  collected  by  the  commis- 
sioners, at  which  Hensley's  beef  was  fed  to  them,  was  in  the  vicinity 
of  the  present  Fresno  and  King's  Biver  reservation ;  so  that  the  beef 
was  actually  fed  as  subsistence  to  the  Indians  in  collecting  them  at 
the  present  reservations,  to  all  intents  and  purposes,  and  was  applied 
by  tne  proper  officers  of  the  government  expressly  to  the  purpose  of 
preserving  peace  with  (he  Indians  who  had  been  dispossessed  of  their 
lands  in  California,  and  in  removing  and  subsisting  them,  and  for  no 
other  object  whatever.  That  Hensley's  property  had  been,  in  a  small 
part,  applied  to  these  objects  before  the  appropriation  to  pay  tor  it 
was  made  by  Congress  does  not  affect  the  legality  of  the  transaction. 
That  is  a  common  case.  There  is  no  branch  of  the  public  service  in 
which  payments  are  not  suspended  for  the  want  of  appropriationi^, 
which  are  made  as  soon  as  the  appropriation  bill  passes.  The  only 
question  is,  whether  the  appropriations,  when  made,  were  applicable 
to  pay  Hensley  for  the  beef  obtained  from  him  and  issued  to  the 
Indians  to  remove  and  subsist  them,  and  this  depends  on  the  wordjs 
of  the  law.  As  I  have  shown  that  these  were  sufficient,  and  that 
Beale,  in  whose  hands  this  money  was  placed,  and  who  was  clothed 
by  law  (10  Stat.,  p.  3)  with  power  ''of  exercising  administrative 
examination  over  all  claims  and  accounts,  and  vouchers  for  disburse- 
ments connected  with  Indian  affairs  in  California,"  and  wlio  was 
specially  directed  to  investigate  these  claims,  (see  letter  of  7th  April, 
1852,  p.  308,)  decided,  after  examination  made  of  this  claim,  that  it 
was  just,  it  will  be  asked  why  it  was  not  paid?  The  answer  iByJirst, 
that  he  preferred  to  apply  the  means  in  his  hands  to  new  engage- 
ments to  be  entered  into  by  himself,  and,  in  his  opinion,  they  were 
Dot  adequate  for  these  new  engagements,  (see  his  report;)  and, 
second^  as  the  supplies  obtained  from  Hensley  were  furnished  to  the 
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Indians  in  pursuance  of  tre cities  which  were  rejected  by  the  Senate, 
it  was  supposed  the  appropriations  were  not  intended  to  apply  to 
them. 

This  appears  by  the  letter  of  the  Commissioner  of  Indian  Affairs  to 
Beale,  in  reference  to  the  appropriations,  dated  4th  September^  1862, 
page  36,  in  which  he  says  *WAe  treaties  having  been  rejected  by  the 
Senate,  it  has  been  determined  to  apply  |23,600  (of  the  appropria- 
tion) to  the  purchase  of  suitable  presents,"  &c.  The  meaning  of  this, 
in  view  of  the  facts  before  us^  is  obviously  that,  as  the  treaties  which 
stipulated  for  specific  things  which  had  been  furnished  to  the  Indians 
bad  been  rejected,  the  department  either  felt  constrained  not  to  pay  for 
the  things  with  the  means  in  their  hands,  or  at  least  felt  itself  at  liberty 
not  to  do  so,  showing  plainly  that  it  was  assumed  that  there  was  some 
necessary  connexion  between  the  ratification  of  the  treaties  and  the 
payment  for  the  articles  furnished  the  Indians,  and  this,  too,  when  the 
department,  as  we  have  seen,  itself  approved  the  treaties  and  the  fur- 
nishing of  the  provisions,  only  requiring  that  in  future  treaties  the  stip- 
ulations for  furnishing  the  provisions  should  be  ^ 'at  a  period  sufficiently 
in  the  future  to  allow  congressional  action  to  meet  the  requisition;" 
letter  of  25th  June,  1851,  page  17.  And,  indeed,  it  has  been  assumed 
throughout  by  the  department,  and  even  by  some  of  the  claimants, 
that  there  was  some  necessary  connexion  between  the  ratifications  of 
these  treaties  and  the  payment  for  the  purchases  made,  to  carry  into 
effect  the  plan  of  domesticating  the  Indians  on  reserves,  which  was, 
in  the  first  instance,  embodied  in  the  form  of  treaties.  But  nothing 
could  be  more  unfounded.  Hensley  was  no  party  to  the  treaties,  and 
their  ratification  or  rejection  could  not  affect  him.  His  rights,  as  we 
have  seen,  depended  on  the  appropriations  which  he  and  the  com- 
missioners and  the  department  all  expected  would  be  made,  and  it 
could  make  no  difference  to  him  whether  the  treaties  passed  or  not,  if 
the  law,  in  contem])lation  of  which  he  surrendered  his  property  to  the 
public  use,  authorized  payments  to  be  made  for  the  objects  to  which  it 
was  applied.  I  have  shown  that  such  appropriations,  and  ample  in 
amount,  were  made.  The  fact  that  tbe  purchases  from  Hensley  were 
intended  to  fulfil  the  treaty,  does  not  prevent  the  Court  from  consider- 
ing them  as  applied  under  the  law  which  was  passed  with  the  same 
objects.  Indeed,  the  rule  which  requires  the  proceedings  of  public 
officers  to  be  construed  so  as  to  make  them  legal  when  possible,  would 
even  authorize  some  straining  of  the  language  of  the  law  for  this  pur- 
pose.    But  this  is  not  necessary. 

The  appropriations  were  made  expressly  for  the  objects  for  wbich 
those  provisions  were  applied.  Tnis  is  all  that  it  is  necessary  for  tbe 
claimant  to  show.  But  he  might  go  further,  and  show  that  the  gov- 
ernment has  in  fact  sanctioned  everything  actually  done  by  these  com- 
minsioners,  except  some  of  their  paper  transactions.  Their  treaties, 
and  bills  of  exchange,  have  not  been  ratified ;  but  the  removal  and 
subsistence  of  the  Indians  in  reserves  which  they  effected  in  part  has 
been  expressly  authorized,  and  large  sums  appropriated  to  pay  for  the 
means  used  for  those  objects. 

And  e£ect  has  been  given  to  their  operations  by  law  in  other  forms. 
For  instance^  the  act  of  March  3^  1853^  10  Stat.,  245,  and  other  acts. 
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provide  for  the  survej  and  sale  of  all  public  lands  in  California,  and 
the  report  of  the  General  Land  Office  of  December,  1856,  shows  that 
8,000,000  acres  had  been  surveyed,  and  the  surveys  have  progressed 
rapidly  since  ;  and  whilst  treaties  have  been  made  with  the  Indians  in 
all  other  States  and  Territories  for  the  surrender  of  their  lands,  none 
have  been  made  with  the  Indians  of  California.  This  legislation,  in 
the  absence  of  any  other  treaties  with  the  Indians  for  the  possession 
of  their  lands,  assumes  that  the  Indian  title  has  been  extinguished  in 
fact  by  the  removal  effected  by  the  commissioners,  and  the  Indians 
by  their  peaceful  acquiescence  in  these  measures,  and  in  the  continued 
encroachment  of  the  whites  on  their  lands,  have  undoubtedly  acted  on 
the  assumption  that  their  contracts  with  the  commissioners  were  sub- 
stantially subsisting  engagements,  which  the  government  was  carry- 
ing into  effect  from  year  to  year.  This  also  shows  that  the  United 
States  has  substantially  assumed  by  law  the  rights  and  obligations 
expressed  by  the  treaties  made  by  the  commissioners,  has  taken  pos- 
session of  the  Indian  lands  as  rightfully  belonging  to  it  without 
making  any  other  treaties,  and  has  appropriated  money  for  the  sub- 
sistence and  removal  of  the  Indians  to  reserves,  as  stipulated  for  by 
the  commissioners,  as  the  consideration  for  their  lands. 

Nor  in  there  anything  in  the  laws  which,  whilst  assuming  the 
right  to  the  lands  which  the  commissioners  had  acquired,  and  provid- 
ing substantially  for  the  payments  for  which  the  commissioners  had 
stipulated,  could  be  construed  to  disavow  the  payments  actually  made 
by  the  commissioners.  On  the  contrary,  the  appropriations  are  made 
for  the  identical  objects  with  those  to  which  two-thirds  of  Hensley's 
property  was  applied  by  Wozencrafb,  and  to  which  one-third  of  it 
was  applied  by  Beale,  nearly  all  of  it  being  fed  after  the  appropria- 
tion of  1862  passed.  No  government  or  individual,  in  such  circum- 
stances, would  be  permitted  by  a  judicial  tribunal  to  escape  respon- 
sibility. But  here  there  is  no  ground  for  imputing  to  the  government 
an  attempt  to  evade  payment  for  property  actually  used  in  its  service. 
It  has  not  only  accepted  and  approved  the  results  obtained  by  the 
<X)mmis8ioners,  but  it  has  appropriated  money  which  should  have 
been  applied  by  the  executive  officers  to  pay  for  the  indispensable 
means  used  by  the  commissioners  and  superintendent  of  Indian  affairs 
in  obtaining  those  results  which  were  procured  to  so  great  an  extent 
from  the  claimant  in  this  case.  It  will  not  be  questioned  that  Hensley 
is  entitled  to  compensation  for  the  cattle  actually  received  by  Beale. 
He  himself  construed  the  law  as  applicable  to  these,  for  he  received 
them,  and  must  be  supposed  to  have  applied  them  properly.  But 
what  conceivable  reason  is  there  for  discriminating  against  Hensley 
as  to  those  which  were  actually  applied  to^he  same  purpose  by  Beale' s 
predecessor  in  office  ?  The  object  of  the  law  was,  in  iiAct,  much  more 
effectuated  by  those  applied  by  his  predecessor  than  by  Beale,  for  it 
was  by  that  application  that  the  peace,  for  which  the  appropriation 
was  expressly  made,  was  obtained. 

But  if  it  could  be  doubted  that  Congress,  in  adopting  the  results 
obtained  by  the  commissioners,  and  their  plan  generally,  and  appro- 
priating money  to  carry  it  into  effect,  intended  to  pay  for  the  means 
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which  were  at  that  time  being  applied  to  the  objects  of  the  law,  that 
doubt  would  be  removed  by  considering  the  act  of  March,  1852. 

Beale,  the  superintendent,  by  that  act,  (10  Stat.,  p.  3,)  had  "the 
power  of  exercising  administrative  examination  over  all  claims  and 
accounts  and  vouchers  for  disbursements  connected  with  Indian 
affairs  in  the  State  of  California  which  shall  .be  transmitted  to  the 
Commissioner  of  Indian  Affairs  for  final  adjudication,  and  by  him 
passed  to  the  proper  accounting  officers  for  settlements  ;"  a  jurisdic- 
tion which  he  and  the  department  construed  to  extend  to  this  claim. 
(See  his  letter,  Doc.  4,  p.  303.)  It  wa-  to  enable  the  department  to 
comply  with  the  request  contained  in  that  letter,  to  excuse  him  from 
so  much  of  the  investigation  required  of  him  as  related  to  the  claim 
of  Fremont,  in  consequence  of  his  relations  with  Fremont,  that  the 
Committee  on  Indian  Affairs  reported  the  amendment  to  the  Indian 
appropriation  bill,  on  the  6th  August,  1862,  to  be  found  in  the  Senate 
Journal,  p.  515,  in  these  words:  ''To  enable  the  President  of  the 
United  States  to  cause  an  investigation  to  be  made  into  certain  claims 
preferred  against  the  United  States,  for  provisions  alleged  to  have  been 
furnished  to  the  Indians  of  California,  ten  thousand  dollars."  The 
Senate  did  not  concur  in  this  amendment ;  Mr.  Atchison,  among  oth- 
ers who  voted  against  it,  objecting  to  it  on  the  ground  ^^that  we  have 
a  superintendent  of  Indian  affairs.  An  office  of  this  kind  has  lately 
been  created,  and  a  competent  man  has  been  appointed  to  fill  it — one 
who  18  well  qualified  to  investigate  these  claims.** — (Globe,  vol.  24,  p. 
2104.)  Mr.  Bell  said,  ib.,  p.  2106:  ''I  have  heard  it  suggested 
that  the  law  under  the  authority  of  which  the  superintendent  of 
Indian  affairs  ior  California  was  appointed,  clothes  him  with  the  power 
to  examine  these  claims,  and  that  there  is  some  necessity  ior  making 
a  provision  of  this  kind  upon  this  occasion,  in  order  to  get  an  exam- 
ining agent  free  from  all  suspicions  of  prepossession  or  prejudice.  If 
that  is  so,  it  might  be  a  reason  why  we  should  make  the  appropria- 
tion." Mr.  Weller  said:  '' I  understand  that  the  executive  branch 
of  this  government  have  decided  that  it  has  no  discretion  under  the 
law,  but  that  it  is  the  imperative  dvly  of  the  superintendent  of  Indian> 
affairs  to  make  the  whole  of  this  investigation  y  and  that  unless  the  legis- 
lative department  of  the  government  shall  relieve  him,  he  will  be 
compelled  to  make  that  investigation.  I  understand  that  the  Eocecut* 
/ii;e  has  decided  that,  under  the  law,  he  has  no  discretion."  Mr. 
Bell  said :  ^  ^  I  desire  now  to  say  a  word  in  regard  to  the  superintendent^ 
because,  when  the  proposition  was  made  to  establish  a  superinten- 
dency  in  California  with  such  large  powetSy  I  was  very  determined  to 
oppose  the  passage  of  such  an  act,  on  the  ground  that  I  knew,  unless 
the  superintendent  was  a  man  of  extraordinary  firmness  and  integrity 
of  character,  he  would  have  it  in  his  power  to  involve  the  govern- 
ment in  millions  annually,  from  which  it  would  be  difiicult  to  extri- 
cate ourselves  without  paying  the  claims.  I  have  inquired  with  regard 
to  the  character  of  the  gentleman  who  has  been  appointed  superin- 
tendent, and  according  to  all  the  information  that  I  can  get  from 
frequent  conversations  with  him — from  the  experience  he  has  had 
among  the  Indians  in  that  country,  from  his  intrepidity  and  firmnesa 
in  all  his  past  character — I  thought  him  a  very  fit  and  proper  man 
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to  be  appointed.  If  any  reliance  can  be  placed  in  human  testimony 
with  regard  to  the  character  of  an  individual — any  reliance  on  the 
personal  intercourse  which  we  can  have  with  other  persons — he  was  a 
suitable  man,"  &c. 

As  the  legislature  refused  to  relieve  Beale  from  the  investigations 
which  the  President  considered  it  his  imperative  duty  to  make,  under 
the  law  as  it  then  stood,  Beale  proceeded  to  make  the  investigation, 
and  the  evidence  in  this  case  shows  that  his  examination  resulted  in 
the  opinion  that  Hensley's  claim  against  the  United  States  was  a  just 
one.  And  the  concurrence  of  the  friends  and  opponents  of  the  ad- 
ministration in  Beale's  eminent  fitness  for  the  high  trust  evinced  by 
the  tributes  to  him  above  quoted  from  Senators  Atchison  and  Bell,  a 
circumstance  so  unusual  in  our  times,  adds  moral  weight  to  the  legal 
effect  of  his  judgment.  The  claim  was  not  paid,  and  the  vouchers 
transmitted  to  the  Commissioner  and  the  accounting  officers^  with  the 
accounts  of  the  superintendent,  in  consequence,  as  we  have  seen,  of 
the  rejection  of  the  treaties,  which  the  department  construed  as  ex- 
cluding it  from  the  benefit  of  the  appropriations — a  proposition  which 
I  have  already  considered  and  contended  against.  But  the  case  here 
does  not  depend  on  the  correctness  of  that  construction.  The  Com- 
missioner's decision  a^mounted  to  no  more  than  to  exclude  the  claims 
to  be  investigated  by  Beale  from  the  benefit  of  the  existing  appropria- 
tions. Whether  those  whom  Beale  should  find  to  hold  just  claims 
were  entitled  to  have  appropriations  made  for  them,  which  is  the 
question  here,  was  not  passed  upon  in  that  decision.  That  depends 
upon  the  question,  whether  Beale  had  power  to  take  cognizance  of  the 
claims,  and  what  effect  is  to  be  given  to  his  action  upon  them.  That 
it  was  intended  by  the  law  that  he  should  investigate  these  claims,  is 
certain.  If  the  terms  of  the  law  itself  were  less  explicit,  the  unques- 
tioned construction  which  we  have  seen  was  given  to  it  in  the  Senate, 
where  it  had  just  been  enacted,  and  by  the  Executive,  to  the  effect 
that  the  law,  as  it  stood,  made  it  the  imperative  duty  of  the  superin* 
tendent  to  investigate  these  claims,  would  leave  no  room  to  doubt  that 
it  was  a  special  object  of  the  law,  which  conferred  such  large  powers* 
upon  him,  to  require  him  to  examine  and  pass  upon  these  claims*. 
For  what  end  was  this  imperative  duty  imposed,  unless  a  demand  waa 
to  be  paid,  on  which  the  superintendent  made  a  favorable  decision  ? 
I  have  already  attempted  to  show  what  I  believe  to  be  the  only  logi- 
cal conclusion,  that  in  such  case  the  existing  appropriations  were 
equally  applicable  to  its  payment  as  to  the  payment  of  any  other 
recognized  claim,  because  no  legislative  action  was  contemplated  by 
the  law,  upon  the  decision  of  the  superintendent  with  respect  to  such 
a  claim,  more  than  upon  any  other,  and  because  such  payments  were 
equally  within  the  objectn  of  the  law.  They  were  excluded,  however, 
ostensibly  because  the  treaties  failed ;  but  in  reality,  I  have  no  doubt, 
because  of  the  inadequacy  of  the  appropriations  for  the  exigencies  of 
the  year.  But  whether  properly  or  improperly  excluded,  it  stands  as 
a  claim  recognized  as  just  by  an  officer  instructed  by  the  President  to 
investigate  it  in  pursuance  of  law,  and  nothing  is  required  to  com- 
plete the  obligation  of  the  government  to  pay  such  a  claim. 

It  is  also  claimed  that  the  President  had  power,  under  the  uniform 
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fusages  of  the  government,  which  the  Supreme  Court  have  decided  is 
«8  authoritative  as  the  statute  law  itself,  to  take  such  measures  as  he 
deemed  advisable  to  maintain  peace  with  the  Indian  tribes  in  Califor- 
nia. It  does  not  require  a  statute  of  the  United  States  to  authorize 
the  President  to  march  the  army  into  the  Indian  territory  to  put  down 
Indian  disturbances.  Practically,  his  authority  in  our  Indian  rela- 
tions is  almost  unlimited.  He  orders  the  army  to  make  war  upon 
them  as  he  thinks  the  occasion  requires.  At  this  moment  he  is  carry- 
ing on  war  with  the  Navajoes  in  Mexico,  in  which  he  captures  them 
and  causes  them  to  be  put  to  death  without  any  authority  from  Con- 
gress^ and  it  is  but  a  few  years  since  General  Harney  destroyed  great 
numbers  of  the  Sioux  by  the  order  of  the  President.  If  the  President 
has  this  unlimited  authority  to  kill  and  capture  the  Indians  in  order 
to  preserve  the  peace  among  the  tribes  and  towards  the  people  of  the 
United  States,  how  can  it  be  denied  that  his  authority  extends  to 
collecting  such  of  the  Indians  as  are  marauding  and  murdering  the 
whites,  and  are  being  plundered  and  murdered  in  turn  by  the  whites, 
into  places  where  this  process  can  be  stopped,  and  can  use  the  needful 
means  for  that  purpose  ?  It  would  seem  to  follow  that  if  the  Execu- 
tive has  exercised  power  from  the  beginning  of  the  government  of 
•capturing  and  slaying  the  Indians  whenever  it  seemed  to  him  requisite 
for  the  public  peace,  that  he  had  authority  to  collect  them  in  places 
where  they  could  be  restrained  from  acts  of  rapine  and  violence.  This 
is  what  was  done  by  his  authority  and  with  his  express  approval  in 
California^  and  the  claim  here  presented  is  for  the  means  furnished 
(him  to  do  this. 

Beply  to  the  objections  of  the  Solicitor. 

The  Solicitor,  on  the  rehearing,  without  controverting  the  fact  that 
the  supplies  furnished  by  Hensley  were  applied  to  the  objects  for  which 
the  appropriations  were  made,  or  that  it  was  customary  to  apply 
appropriations  to  pay  for  purchases  made  in  advance  of  them,  insisted 
that  that  was  not  done  in  such  cases  as  this,  where  the  purchase  was 
made  before  the  appropriation  of  1852,  which  he  said  was  the  first, 
And  that  the  practice  referred  to  existed  only  where  the  annual  appro- 
priation was  anticipated  for  objects  for  which  there  had  been  previous 
iappropriations,  as  for  the  work  or  materials  on  the  public  buildings. 

To  this  I  replied  that  the  appropriation  of  1862  was  not  the  first 
of  the  series  of  appropriations  made  for  the  objects  in  question,  and 
that  those  of  1850  and  1851,  cited  above,  were  both  tor  the  same 
objects,  and  were  applied  to  those  objects ;  and  that  the  case,  there- 
fore, differed  in  no  respect  from  the  ordinary  one,  where  a  disbursing 
officer  exceeded  his  authority  in  receiving  supplies  beyond  the  amount 
of  existing  appropriations,  which,  although  undoubtedly  an  irregu- 
larity, was  always  regarded  as  cured  by  the  appropriation  when  made. 
There  is  no  branch  of  the  public  service  in  which  this  is  not  of  constant 
occurrence.  And  the  act  of  March,  1852,  constituting  the  superin- 
tendency,  which,  both  by  its  terms  and  by  its  contemporaneous  con- 
struction, required  the  superintendent  to  examine  these  claims,  was 
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but  a  restriction  against  the  payment  of  them,  in  accordance  with  thi» 
usa^e,  unless  they  were  found  to  be  just  by  the  superintendent. 

The  Solicitor  also  denied  that  Beale  had  made  any  report  upon  the* 
claim  which  could  be  regarded  as  an  adjudication  of  it.  I  did  not  say 
that  he  had  made  any  formal  report  of  this  character.  This  was 
unnecessary.  If  the  Court  was  satisfied  that  he  had,  in  fact,  examined^ 
the  subject  at  the  time  he  was  superintendent^  and  come  to  the  con- 
clusion that  it  was  a  just  claim,  this  was  all  that  was  necessary.  The 
non-compliance  with  the  form  I  explain  above.  It  was  no  fault  of  the 
claimant.  He  might  have  made  a  report  in  form,  and  it  might  have- 
been  lost  or  destroyed.  On  proof  of  that  fact  it  would  not  be  denied,. 
I  presume,  that  Hensley  was  entitled  to  the  benefit  of  the  judgment 
in  his  favor.  This  would  not  be  denied  if  the  judgment  had  beer^ 
that  of  a  court  of  record.  But  here,  when  the  law  did  not  require  any 
formal  proceedings  on  the  part  of  the  officer  in  making  up  his  judg- 
ment, or  any  formal  record  of  it,  no  objection  can  be  made  to  giving; 
effect  to  the  judgment  actually  arrived  at  by  the  officer,  if  that  can  be 
satisfactorily  proved.  The  only  material  thing  is,  that  it  be  showa 
that  the  officer  did,  in  fact,  make  an  examination,  and  arrive  at  the 
conclusion  that  the  claim  was  just.  This  he  swears  he  did,  in  a  depo- 
sition taken  by  the  government  in  this  case.  We  have  also  an  official 
report,  made  at  the  time,  which  is  a  summary  of  his  investigations, 
intended  to  characterize  generally  the  financial  transactions  of  these 
commissioners,  which  shows  that  he  had  scrutinized  them  closely,  and 
that  whilst  he  was  severe  upon  them  as  t6  other  transactions,  he  casts 
no  censure  upon  them  for  this,  respecting  which  he  testifies  now 
explicitly  that  his  judgment  (hen  was,  that  it  was  correct. 

M.  BLAIR, 

For  Claimant. 


in  the  court  of  claims.— no.  159. 

Sam'l  L.  Hensley  vs.  The  United  States. 

Brief  of  the  United  States  Solicitor. 

Besides  the  testimony  taken  in  this  case,  and  yet  unprinted,  the  fol- 
lowing public  documents  of  Congress  will  be  referred  to,  viz  : 

Doc.  1,  Senate,  2d  Sess.  31st  Congress,  Annual  Rep.  Sec.  Int. 

Doc.  61,  Senate,  1st  Sess.  32d  Congress,  Debts  Contracted  by  Indian 
Agents,  &c. 

Doc.  4,  Senate,  8p.  Sess.  1853,  Correspondence  with  Indian  Agents. 

Which  will  be  hereafter  briefly  designated  as  documents  1,  61,  4. 

On  or  before  the  14th  of  October,  1849,  Adam  Johnston  was  ap- 
pointed sub-Indian  agent  on  the  Sacramento  and  San  Joaquin  rivers , 
n  California,  to  include  the  Indians  at  or  in  the  vicinitv  of  those 

S laces,  and  any  others  to  be  subsequently  designated  by  the  Indian 
epartment. — (Com.  Ind.  Alf.  to  Johnston,  Oct.  14,  1849,  Doc.  4, 
p.  2.)    This  sub-agency  was  subsequently  restricted  to  the  Indiana. 
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*^  in  the  valley  of  San  Joaquin/' — (Com.  Ind.  Aff.  to  Johnston,  Nov. 
24,  1849,  Doc.  4,  p.  5  ;  also  pp.  4,  6.)  It  does  not,  however,  appear 
to  have  been  the  object  of  this  restriction  to  limit  this  sub-agency  on 
the  south,  but  only  to  divide  it  from  a  new  one  created  on  the  north, 
for  Sacramento  valley. 

It  seems  this  appointment  was  made  under  the  5th  section  of  the  act 
organizing  the  Department  of  Indian  Affairs,  approved  June  30, 
1834.— (4 Stat.,  735.) 

By  act  of  September  28, 1850,  (9  Stat ,  519,)  the  President  was  au- 
thorized to  appoint  three  Indian  agents  for  California,  and  by  an  act 
approved  September  30,  1850,  (9  Stat.,  558,)  an  appropriation  of 
$26,000  wa«  made,  ^^  to  enable  the  President  to  hold  treaties  with  the 
various  Indian  tribes  in  the  State  of  California." 

George  W.  Barbour,  Redick  McKee,  and  0.  M.  Wozencraft,  were 
appointed  agents  under  the  act  of  September  28,  1850,  but  it  being 
soon  discovered  that  no  appropriation  had  been  made  for  their  salaries, 
their  functions  and  salaries  as  Indian  agents  for  California  were 
suspended ;  and  they  were  appointed,  under  act  of  September  30, 
commissioners  to  treat  with  the  Indians. — (Doc.  1,  p.  29.)  The 
instructions  to  them,  dated  October  15,  1850,  as  commissioners,  are 
printed  in  Doc.  4,  p.  8.  The  appropriation  of  $25,000  was  then  re- 
mitted them. 

By  an  act  approved  February  27,  1851,  sec.  3,  (9  Stat.,  586,)  it 
was  enacted  that  ^^  hereafter  all  treaties  with  Indian  tribes  shall  be 
negotiated  by  such  officers  and  agents  of  the  Indian  department  as  the 
President  of  the  United  States  may  designate  for  that  purpose."  The 
provisions  of  this  act  were  communicated  to  the  commissioners  by  the 
Commissioner  of  Indian  Affairs,  in  a  letter  dated  April  12,  1851, 
(Doc.  4,  p.  14,)  whereby  they  were  informed  that  their  oflSces  and 
functions  as  commissioners  were  abrogated  and  annulled  ;  they  were, 
however,  directed  not  to  suspend  negotiations,  but  to  enter  upon  their 
appointments  as  agents,  and  were,  as  auchj  designated  (under  the  act 
of  1851)  to  negotiate  with  the  Indians  of  California  under  the  in- 
structions already  given. 

This  letter  was  received  by  the  commissioners  in  San  Francisco 
early  in  June,  1851. — (Doc.  4,  p.  130.) 

By  act  of  Jtarch  3,  1851,  (9  Stat.,  572,)  a  further  appropriation  of 
$25,000  was  made  for  expenses  of  treating  with  Indians  in  California, 
which  was  remitted  to  them  by  the  Commissioner  of  Indian  Affairs, 
June  25,  1851.— (Doc.  4,  p.  17.) 

On  the  27th  of  June,  1851,  (Doc.  4,  p.  17,)  the  Commissioner  of 
Indian  Affairs  wrote  to  the  commissioners  that  the  two  appropriations 
of  $25,000  each  constituted  all  the  money  applicable  to  the  nefn^otiation 
of  treaties  in  California ;  and  he  said,  *^  when  the  funds  referred  to 
have  been  exhausted,  you  will  close  negotiations  and  proceed  with  the 
discharge  of  your  duties  as  agents  simply,  as  the  department  could 
not  feel  itself  justified  in  authorizing  anticipated  expenditures  beyond 
the  amount  of  the  appropriation  made  by  Congress."  This  letter 
reached  McKee  September  14,  near  Humboldt  river,  (p.  186,)  Barbour, 
at  San  Francisco,  in  September,  (p.  260,)  and  Wozencraft,  on  the  Sac- 
ramento river,  September  2,  (p.  180.) 


8ABIUEL  J.    H£NSL£T.  39 

The  commissioners  arrived  at  San  Francisco  between  the  27th  of 
December,  I860,  and  January  8,  1851,  (Doc.  4,  p.  63,)  and  soon  after 
started  southward  up  the  valley  of  the  San  Joaquin,  meeting  and 
treating  with  the  Indian  tribes  of  the  valley. — (Doc.  4,  pp.  64  to  76.) 
Arrived  near  the  head  of  the  valley,  at  camp  Barbour,  May  1,  (Doc. 
4,  p.  76,)  they  concluded  to  separate  and  act  individually  in  their 
several  districts,  which  had  been  determined  by  lot.  Barbour  took 
the  southern  district,  Wozencraft  the  middle  district,  and  McKee  the 
northern  district. 

This  division  was  communicated  to  the  Commissioner  of  Indian  Af- 
fairs, by  letters  of  May  1  and  13, 1851,  (Doc.  4,  p.  77,)  and  approved 
by  him  June  27,  1861.— (Doc.  4,  p.  17.) 

From  Gamp  Barbour  Wozencraft  returned  to  San  Francisco  May  13, 
and  on  the  24th  left  again  to  visit  and  treat  with  the  Indians  in  the 
northern  part  of  his  district.  From  this  he  returned  to  San  Francisco 
on  or  before  the  30th  of  September,  (Doc.  4,  p.  187.)  Besides  what 
cash  he  had  expended,  he  had  incurred  debts  for  provisions  furnished 
to  Indians  up  to  September  16,  to  the  amount  of  $60,060,  (Doc.  4,  p. 
189.) 

This  sum  alone  exceeded  the  whole  appropriation,  and  he  had  pre- 
viously, as  above  shown,  received  the  letter  of  the  Commissioner  of 
Indian  Affairs  of  June  27,  1861,  directing  him  in  that  event  to  cease 
negotiation.  From  this  date  forward,  therefore,  September  16,  1861, 
he  liad  no  authority  except  as  ^'  agent  simply." 

The  claim  of  Hensley  arose  long  after  this  date. 

Hensley  made  a  contract  with  0.  M.  Wozencraft  February  10, 1852, 
for  1,900  head  of  cattle,  to  be  delivered  between  the  Mokelumne  river 
and  the  Four  Rivers,  when  required,  at  the  rate  of  16  cents  per  pound, 
payable  at  the  time  or  times  of  delivery  by  drafts  on  the  Secretary  of 
the  Interior.  On  the  next  day,  February  11,  he  stated  an  account 
charging  for  1,900  head  of  cattle,  at  600  pounds  each,  delivered  to 
Indians  in  the  San  Joaquin  and  Tulare  valleys,  which  Wozencraft 
certified  to  be  correct,  (Doc.  4,  p.  363,)  amounting  to  $142,600,  anl 
drew  drafts  upon  the  Secretary  of  the  Interior  to  the  amount  of 
$137,600.  In  the  petition  it  is  stated  that  the  quantity  of  beef  was 
83,333^  pounds.  These  drafts  were  presented  at  the  department  in 
March,  1862,  not  accepted,  and  notice  was  given  to  Hensley  and  Wo- 
zencraft by  protest.  This  protest  must  in  course  of  mail  have  reached 
them  in  April,  and  no  part  of  the  beef  was  delivered  to  the  persons 
who  were  to  deliver  it  to  the  Indians  till  the  4th  of  May  following. 
{See  Yinsenhaler's  and  other  depositions  for  petitioner.) 

Thus  the  parties  had  ample  notice  that  the  government  repudiated 
the  contract  before  any  delivery  took  place  under  it. 

The  testimony  goes  to  show  that  the  beef  was  delivered  to  Savage, 
the  Indian  trader,  contrary  to  the  policy  of  the  14th  section  of  the 
•act  establishing  the  Indian  department,  approved  June  30,  1834. 
(See  4  Stat.,  738.) 

Savage  was  a  trader,  licensed  to  trade  on  several  reservations  where 
the  Indians  numbered  rather  more  than  2,600. — (See  Johnston's  ac- 
count and  map  of  the  reservations.  Doc.  4,  p.  241.) 

The  Indians  on  these  reservations  were  mining  for  and  trading  with 
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Savage. — (Commissioner  McKee's  letter,  July  29,  1851,  Doc.  4,  p. 
128.)  This  trade  was  valuable  ;  the  traders  were  willing  to  pay  large 
sums  for  licenses,  and  they  realized  great  proiSts. — (Sub-Agent  John- 
ston's reports  of  June  24, 1851,  Doc.  4,  p.  107,  and  December  4, 1851, 
Id.  p.  246.)  (See  also  Superintendent  Beale's  estimate  of  the  value 
of  Indian  labor.  Id.  p.  374.) 

Thus  the  representations  of  the  great  distress  of  Indians,  (see  Super- 
intendent's Beale's  letter.  Doc.  4,  p.  378,)  and  other  similar  reports, 
all  entitled  to  credit,  do  not  apply  to  the  Indians  on  the  reservations, 
but  to  the  remainder  of  the  30,000  Indians  in  San  Joaquin  valley. 

These  Indians,  therefore — those  settled  and  working  on  the  reser- 
vations— could  have  been  in  no  need  of  such  aid.  And,  moreover, 
ample  provision  had  been  made  for  occasional  cases  of  want  by  the 
three  commissioners,  who,  in  August,  1851,  had  purchased  and  de- 
livered to  Sub-Agent  Johnston, for  the  Indians  south  of  the  Chonchilla, 
1,900  head  of  cattle,  (Doc.  4^  p.  268,)  which  was  sufficient  to  last  till 
May,  1852,  (Doc.  4,  p.  259.) 

As  to  the  part  of  the  beef  that  was  delivered,  the  exhibit  in  the 
deposition  of  Beale  shows  how  recklessly  it  was  wasted  in  feasts  at 
Savage's  ranch  and  elsewhere,  instead  of  being  carefully  dealt  out 
according  to  the  wants  of  the  Indians. 

But  all  of  it  was  not  delivered.  When  Wozencraft  was  dismissed 
from  office,  in  the  autumn  of  1852,  he  gave  Superintendent  Beale  an 
order  on  Hensley,  November  30,  1852,  (Doc.  4,  p.  389,)  for  612  head 
of  these  cattle,  still  in  the  possession  of  the  contractor,  more  than  nine 
months  after  these  drafts  had  been  given  in  payment  for  them.  There 
is  some  evidence  to  show  that  Beale  subsequently  received  part  of 
these,  but  not  in  his  official  capacity.  Beale  in  his  deposition  does 
not  admit  that  he  received  them,  nor  is  it  known  what  has  ever  been 
done  with  them. 

On  the  part  of  the  United  States  the  Solicitor  maintains  that  the 
commissioners  had  no  authority  to  make  contracts  beyond  what  was 
expressly  or  impliedly  given  in  their  written  instructions : 

That  if  they  bad  any  such  authority  as  commissioners,  it  was  taken 
away  by  the  act  of  February  27,  1851 : 

Or,  if  not  by  that  act,  then  by  the  instructions  of  April  12,  1851, 
even  if  given  under  an  erroneous  construction  of  the  act. — (U,  S,  w. 
Eliason,  16  Pet.,  291 :) 

And  that  all  authority  to  negotiate  treaties  ceased  under  instructions 
of  June  27,  1851,  on  or  before  the  3Gth  of  September,  1851. 

It  is  further  contended,  that  the  contract  with  Hensley  is  void, 
being  made  contrary  to  the  act  of  May  1,  1820,  (sec.  6,  3  Stat.,  568,) 
which  prohibits  any  contracts,  except  such  as  are  made  under  a  law 
authorizing  the  same,  or  where  there  are  appropriations  adequate  to 
their  fulfilment  : 

And  again,  being  made  contrary  to  the  provisions  of  the  act  of  June 
30,  1834,  (sec.  13,  4  Stat.,  757,)  which  prescribes  the  mode  of  pur- 
chasing goods  for  Indians : 

And  again,  if  these  acts  should  not  be  held  to  apply,  objection  is 
further  made  for  non-conformity  to  the  act  of  March  3, 1809,  (2  Stat.^ 
536,)  as  construed  by  Attorney  Qeneral  Berrien  August  29,  1829. 
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It  is  coatended  that  no  authority  was  given  to  the  commissioners  to 
do  more  than  was  necessary  to  conclude  treaties  ;  that  this  authority 
did  not  extend  beyond  the  conclusion  of  the  treaties — i.  e, ,  the  com- 
missioners could  not,  under  the  authority  to  conclude  the  treaties,  agree 
with  the  Indians^  as  an  inducement  to  accept  terms,  that  the  treaties 
themselves  should  be  fulfilled  before  being  ratified  by  the  Senate,  or 
even  being  forwarded  to  the  President. — (See  letters  of  Commissioner 
of  Indian  Affairs  to  them,  June  25,  1851,  and  July  16,  1851,  Doc. 
4,  pp.  17,  18.) 

It  is  claimed  by  the  petitioners  that  the  relation  of  the  government 
to  the  Indians  is  similar  to  that  of  guardian  to  his  ward,  and  it  is- 
therefore  bound  for  necessaries  furnished.  If  so,  those  who  claim  to 
have  furnished  necessaries  must  prove  the  necessity,  (Chitty  Cont.  117, 
and  cases  there  cited,)  and  that  the  government  has  funds  of  these 
wards  in  possession  to  pay  the  debt.  But  we  deny  the  existence  of 
that  relation,  and  contend  that  the  duty  of  the  government  to  the  In- 
dians is  one  of  imperfect  obligation,  and  one  which  Congress  only  can 
acknowledge  and  discharge. 

The  Solicitor  denies  that  Wozencraft  had  authority  to  purchase  the 
cattle  from  Hensley. 

He  denies  that  the  Indians  for  whom  it  was  purchased  needed  the 
beef  for  their  subsistence. 

He  denies  that  all  the  beef  was  delivered  according  to  contract. 

He  denies  that  any  of  it  ever  came  into  the  possession  of  any  officer 
or  agent  of  the  United  States. 

And  he  maintains  that  the  claimant,  before  he  parted  with  his  prop- 
erty, had  ample  notice  that  the  government  would  not  pay  for  it. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor. 


IN  THE  COURT  OF  CLAIMS. 

Samubl  J.  Hensley  vs.  The  United  States. 

LoRiNO,  Justice,  delivered  the  opinion  of  the  Court. 

This  is  one  of  a  class  of  cases  pending  before  this  Court,  and  arising 
under  contracts  made  by  commissioners  and  Indian  agents  of  the 
United  States  in  the  State  of  California.  The  action  of  these  commis- 
sioners and  aeents,  in  making  the  contracts,  ^nd  the  validity  of  the 
claims  founded  on  them,  have  been  in  the  argument  of  all  of  them 
rested  in  great  measure  upon  the  condition  of  the  Indian  country  at 
the  time  the  contracts  were  made,  and  thus  that  local  history  is  a  part 
of  the  evidence  in  this  class  of  cases. 

By  act  of  Congress,  September  28,  1850,  (9  Stat,  at  L.,  519,)  the 
President  was  authorized  to  appoint  three  Indian  agents  for  California. 

And  by  act  September  30,  1850,  (9  Stat,  at  L.,  558,)  an  appropria- 
tion of  $25,000  was  made,  '^  to  enable  the  President  to  hold  treatie& 
with  the  various  Indian  tribes  in  the  State  of  California." 
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Under  the  former  act,  Bedick  McKee,  Qeorge  W.  Barboar,  and  0. 
M.  Wozencraft,  were  constituted  severally  Indian  agents  in  Galifof  nia, 
on  October  10,  1860,  (S.  Doc.  4,  p.  7,)  but  on  the  16th  of  the  same 
month  their  functions  as  Indian  agents  were  suspended,  and  they  were 
appointed  ^^  commissioners  to  hold  treaties  with  various  Indian  tribes 
in  the  State  of  California,  as  provided  in  the  act  of  Congress  approved 
September  30,  1850/'— (S.  Doc,  4,  p.  8.) 

By  act  of  Congress,  February  27,  1851,  (s.  3, 9  Stat,  at  L.,  586,)  it 
was  enacted  that  ''hereafter  all  treaties  with  Indian  tribes  shall  be 
negotiated  by  such  officers  and  agents  of  the  Indian  department  as  the 
President  of  the  United  States  may  designate  for  that  purpose."  Under 
this  act  the  functions  of  Messrs.  McKee,  Barbour,  and  Wozencraft,  as 
Indian  agents  in  California,  were  revived ;  and  as  such  they  were 
'^  designated  to  negotiate  with  the  Indians  in  California,"  under  the 
instructions  theretofore  given  them  as  commissioners.— (S,  Doc.  4,  p. 

By  letter  dated  October  16,  1860,  (S.  Doc.  4,  pp.  8,  9,)  the  commis- 
sioners had  been  instructed  as  follows  :  '^  As  set  forth  in  the  law  cre- 
ating the  commission,  and  the  letter  of  the  Secretary  of  the  Interior, 
the  object  of  the  government  is  to  obtain  all  the  information  it  can  with 
reference  to  tribes  of  Indians  within  the  boundaries  of  California,  their 
manners,  habits,  customs,  and  extent  of  civilization,  and  to  make  such 
treaties  and  compacts  with  them  as  may  seem  just  and  proper.  On 
the  arrival  of  Mr.  McKee  and  Mr.  Barbour  in  California,  they  will 
notify  Mr.  Wozencraft  of  their  readiness  to  enter  upon  the  duties  of 
the  mission.  The  board  will  convene,  and  after  obtaining  whatever 
li^ht  maybe  within  its  reach,  will  determine  upon  some  rule  of  action 
which  will  be  most  efficient  in  obtaining  the  aesired  object^  which  is 
by  all  possible  means  to  conciliate  the  good  feelings  of  the  Indians, 
and  to  get  them  to  ratify  those  feelings  by  entering  into  written 
treaties  binding  on  them  towards  the  government  and  each  other. 
You  will  be  able  to  judge  whether  it  will  be  best  for  you  to  act  in  a 
body,  or  separately,  in  diflferent  parts  of  the  Indian  country." 

It  is  observable  that  these  instructions  are  very  general,  that  they 
specify  nothing  but  the  objects  of  the  government,  and  that  emphat- 
ically repeating  that  object  to  be  ^'  to  conciliate  the  good  feelings"  of 
the  Indians,  and  to  confirm  those  good  feelings  by  permanent  treaties, 
they  leave  it  to  the  commissioners  ^'  to  determine  upon  some  rule  of 
action  which  will  be  most  efficient  in  attaining  the  desired  object." 

The  reasons  of  the  generality  of  these  instructions,  and  the  extent 
of  the  discretion  vested  in  the  commissioners,  are  illustrated  by  the 
preceding  paragraph  in  the  same  letter  :  '^  The  department  is  in  pos* 
session  of  little  or  no  information  respecting  the  Indians  in  California, 
•except  what  is  contained  in  enclosed  copies  of  papers,  a  list  of  which 
is  appended  to  these  instructions ;  but  whether  even  these  contain  suffi- 
cient data  to  entitle  them  to  full  confidence  will  be  for  you  to  judge, 
and  they  are  given  to  you  merely  as  points  of  reference." 

The  generality  of  the  instructions  is  pressed  upon  the  attention  o 
the  department,  in  a  letter  dated  December  6,  1850,  (S.   Djc.  4, 
52,)  in  which  Commissioner  McKee  states  that  the  commissioners  re- 
gret that  their  instructions  from  the  government  '^  are  so  meagre  and 
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indefinite,  and  throw  upon  them  necessarily  so  much  responsibility. 
In  the  absence  of  direct  and  positive  instrnctions,  or  even  counsel  and 
advice,  we  must  do  the  best  we  can,  relying  upon  your  approval  of 
what  we  may  do,  based  upon  an  honest  desire  to  promote  at  once  the 
best  good  of  the  Indians,  while  we  maintain  the  honor  and  evince  the 
benevolent  designs  of  our  government  towards  the  unfortunate  abo- 
rigines." 

Thus  empowered  and  instiucted  the  commissioners  entered  upon 
their  duties  by  convening  and  organizing  at  San  Francisco,  January 
13, 1851,  and  after  obtaining  information  from  the  governor  of  Cali- 
fomia^  and  from  the  members  of  its  legislature,  then  in  session  at 
San  Jose,  they  proceeded  to  the  Indian  country  in  California,  and  the 
condition  of  that  country  at  this  time  makes  a  material  fact  in  this 
class  of  cases.  The  discovery  of  gold  had  filled  it  with  miners,  whose 
sudden  and  extensive  emigration  had  brought  into  collision  the  inter- 
ests of  the  whites  and  the  rights  of  the  Indians.  Difficulties  of  a 
fisrious  character  had  arisen  between  them,  and,  beginning  in  the 
northern  part  of  the  State,  as  early  as  July  6,  1850,  (S.  Doc.  4,  pp.  38^ 
52,)  had  extended  to  its  southern  border,  (S.  Doc.  61,  pp.  2,  3.)  Mr. 
Adam  Johnston,  in  his  official  report  as  sub-agent,  dated  September 
16,  1850,  (8.  Doc.  4,  p.  44,)  says  of  the  Indians  :  **  They  have  an  in- 
definite idea  of  their  right  to  the  soil,  and  they  complain  that  the 
pale  faces  are  overrunning  their  country  and  destroying  their  means 
of  subsistence.  The  emigrations  are  trampling  down  and  feeding  their 
grass^  and  the  miners  are  destroying  their  fish  dams.  For  this  they 
claim  some  remuneration,  not  in  money — ^for  they  know  nothing  of  its 
value — but  in  the  shape  of  clothing  and  food." 

And  in  December  6, 1850,  (8.  Doc.  4,  p.  52,)  Commissioner  McKee, 
quoting  an  informant,  says :  *^  He  informs  me  that  the  Indians  on  the 
waters  of  the  Sacramento  are  in  a  very  dissatisfied  and  unsettled  state. 
Just  before  he  left  there  was  an  outbreak,  in  which  blood  had  been 
shed  on  both  sides;  and  the  next  news  from  that  quarter  will  probably 
announce  increased  disturbances,  if  not  a  general  war  between  the 
whites  and  Indians."  And  in  the  same  letter  he  thus  continues: 
''They  were  mustering  volunteers  at  Sacramento  city  and  at  other 
points  when  my  informant  left,  and  blootiy  work  was  anticipated, 
what  is  to  be  the  result  of  this  state  of  things  I  cannot  even  conjec- 
ture. The  Indians  claim  the  country  as  their  native  soil,  or  hunting 
and  fishing  ground,  and  the  whites  want  to  explore  it  for  gold,  and, 
if  they  find  the  metal  there,  will  insist  on  retaining  its  possession." 
And  in  his  letter  of  February  11,  1851,  (S.  Doc.  4,  pp,  54,  55,)  he  says 
of  the  southern  district :  "So  many  direct  injuries  have  been  inflicted 
on  these  Indians  by  the  whites,  and  so  many  promises  made  them  of 
restitution  and  redress,  all  of  which  remain  unfulfilled,  that  they  have 
lost  all  confidence,  and  are  now,  we  are  told,  fighting  with  desperation 
for  their  lives  and  their  country.  The  whites  have  driven  most  of  the 
southern  tribes  up  into  the  mountains,  from  whence,  as  opportunities 
serve,  they  sally  out  into  the  valleys  to  steal  and  drive  off  the  cattle 
and  mules  as  the  only  alternative  for  starvation.  Then  comes  up  the 
cry  of  Indian  depredations,  invasion,  murders,  and  the  absolute  neces* 
mty  for  exterminating  the  whole  race."     And  generally  the  details  of 
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the  evidence  submitted  to  the  Court  (8.  Doc.  4,  pp.  58,  60,  61,  62,  64, 
65,  66,  71,  72,  81,  82,  83,  85,  89,  109,  113,  115)  confirm  the  infor 
mation  given  to  the  commissioners,  and  of  which  the  summary  is 
reported  to  by  them,  (S.  Doc.  4,  p.  56,)  that  hostilities  of  a  deadly  char- 
acter existed  between  the  Indians  and  whites  in  different  portions  of 
the  State,  threatening,  indeed,  a  general  border  war. 

And  the  state  of  the  Indian  country  when  the  commissioners  began 
their  labor  in  it  is  clearly  shown  by  the  fact  that  the  troops  of  Cali- 
fornia were  in  the  field  engaged  in  actual  hostilities  with  Indian 
tribes,  (S.  Doc.  4,  p.  71,)  and  by  the  instruction  to  the  commissioners 
May  9,  1851,  (S.  Doc.  4,  p.  15,)  in  which  the  Commissioner  of  Indian 
Afiairs  says  :  ^^  I  have  been  informed  that  it  is  deemed  necessary  by 
the  War  Department  to  commence  active  military  operations  against 
the  Indians  in  California,  and  in  that  event  it  will  be  highly  im- 
portant that  one  or  more  of  the  agents  shall  accompany  each  detach- 
ment of  the  troops  sent  against  them,  so  as  to  be  m  readiness  to  act 
in  the  capacity  of  negotiators  should  occasion  require.  What  par- 
ticular negotiations  may  be  required  it  is  impossible  for  this  ofiice  to 
foresee  ;  nor  can  it  give  any  specific  directions  on  the  subject.  Much 
must  be  left  to  the  discretion  of  those  to  whom  the  business  is  imme- 
diately entrusted." 

In  this  slate  of  things  the  commissioners  adopted  the  measure  of 
bringing  the  Indians  from  their  homes  in  the  mountains  and  mining 
regions  and  placing  them  on  reservations  made  for  them  by  the  com- 
missioners from  the  unoccupied  lands  in  the  plains,  and  they  proceeded 
to  enter  into  treaties  with  the  Indians,  in  which  their  removal  into  the 
reservations  was  made  an  indispensable  condition,  and  their  subsist- 
ence there  was  provided  for  for  the  years  1851  and  1852.  In  the  report 
of  the  commissioners,  dated  March  25,  1851,  (S.  Doc.  4,  pp.  69,  70,) 
in  detailing  their  proceedings  in  the  formation  of  the  first  treaty  which 
they  made,  they  say:  '* After  submitting  our  propositions  to  them 
we  desired  them  to  retire  and  consult  among  themselves  upon  the 
terms  that  we  had  proposed,  and  in  an  hour  we  would  again  meet 
them  and  learn  their  decision,  as  well  as  hear  propositions  Irom  them, 
if  they  desired  to  make  any.  When  we  again  met  them  they  expressed 
themselves  satisfied  with  the  terms  we  ofiered,  except  their  removal 
from  their  mountain  fastnesses  to  the  plains  immediately  at  the  foot 
of  the  mountains.  We  then  explained  to  them  the  necessity  of  such  a 
removal  and  location,  and  ihxU  we  could  treat  with  them  upon  no  other 
condition,  believing  that,  if  they  were  to  remain  in  the  mountains,  con- 
stant conflicts  between  the  Indians  and  miners  would  take  place  ;  that 
the  Indians  could  not,  nor  would  they  attempt  to,  support  themselves 
otherwise  than  by  stealing  horses,  mules,  and  cattle  from  the  farmers 
in  the  plaiD8,  and  by  depredating  upon  Hmall  parties  of  miners  in  the 
mountains.  After  wo  had  explained  these  matters  fully  to  them  they 
again  consulted  together,  and  finally  agreed  to  remove  their  families 
to  the  plains,  as  we  desired." 

And  the  proceedings  and  purposes  of  the  commissioners  are  succinctly 
stated  by  Commissioner  Barbour,  (S.  Doc.  61,  p.  2,)  when,  after  de- 
scribing the  strife  between  the  Indians  and  the  whites,  he  says :  ''  Under 
such  circumstances  the  commissioners  undertook  to  effect  a  reconciliation 
and  carry  out  the  plan  agreed  upon  for  treating  with  the  Indians. 
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treaties  were,  with  much  trouhle  and  delay,  made  by  the  joint  board 
f  commissioners  with  several  tribes,  with  the  terms  of  which  you 
rere  in  due  time  made  acquainted.  A  very  important  feature  in  these 
reaties,  and  one,  too,  without  which  no  treaty  could  have  been  made 
nth  the  Indians,  was  the  supply  of  an  agreed  amount  of  beef  and 
lonr  to  aid  in  the  subsistence  of  the  Indians  treated  with  during  the 
'ears  1851,  1852.  Without  some  such  provision  the  commissioners, 
ks  well  as  every  intelligent  man  in  California,  knew  that  no  treaty  made 
rith  these  Indians  would  be  observed  by  them.  Necessity  as  well  as 
Dclination  would  compel  them  to  steal  from  the  whites  animals  on 
?hich  to  subsist,  as,  in  a  large  majority  of  cases,  the  stores  of  acorns 
aid  up  by  them  had  been  destroyed  by  the  whites.  The  commissioners, 
herefore,  uroced  by  the  calls  of  humanity  and  the  voice  of  the  whole 
loantry,  could  do  nothing  less  than  agree  to  furnish  the  provisions 
itipulated  in  the  different  treaties." 

And  the  policy  of  the  commissioners  is  stated  by  Commissioner 
IVozencraft,  May  14,  1851,  (S.  Doc.  4,  pp.  82,  83:)  ''You  have  been 
ulvised  of  the  policy  which  we  have  deemed  expedient  to  adopt ;  per- 
mit me  to  say  a  few  words  in  relation  to  it.  The  common  and  favorite 
place  of  abode  of  the  Indians  in  this  country  was  in  the  valleys  and 
within  the  range  of  mountains  ;  the  greater  portion  were  located  and 
had  resided,  as  long  as  their  recollections  and  traditions  went,  on  the 
grounds  wyw  being  turned  up  for  goldj  and  now  occupied  by  the  gold 
hunters,  by  whom  they  have  been  displaced  and  driven  higher  up  in 
the  range  of  mountains,  leaving  their  fisheries  and  acorn  grounds 
behind. 

^'  They  have  been  patient  in  endurance,  until  necessity  taught  them 
her  lesson,  which  they  were  not  slow  to  learn,  (as  it  is  measurably 
intnition  with  the  Indian,)  and  thus  they  adopt  from  necessity  what 
was  deemed  a  virtue  among  the  Spartans ;  and  the  result  is,  we  have 
had  an  incipient  harder  war — many  lives  have  been  lost,  an  incalcu- 
lable amount  of  property  stolen,  and  the  development  and  settlement 
of  the  country  much  retarded;  and  this  will  ever  remain  unavoidable 
so  long  as  they  are  compelled  or  permitted  to  remain  in  the  mount- 
ains. They  can  come  down  in  small  marauding  parties  by  night 
and  sweep  off  the  stock  of  the  miners  and  farmers,  and  before  the  loss 
is  known  they  will  be  beyond  pursuit ;  and  I  venture  the  assertion 
that  this  would  be  the  case,  in  defiance  of  all  the  troops  that  could  be 
kept  here. 

"  Our  policy  is,  as  you  have  been  informed,  to  get  them  down  from 
their  mountain  fastnesses  and  place  them  in  reservations  along  in  the 
foot-hills  bordering  on  the  plains  ;  the  miners  will  then  be  between 
them  and  the  mountains,  making  a  formidable  cordon,  or  barrier, 
through  which  it  would  be  difficult  to  take  their  families  unobserved  ; 
and  in  those  reservations  there  will  be  no  place  for  concealing  stolen 
stock,  and  they  can  there  have  all  the  protection  which  can  and 
should  be  afforded  them  against  their  persecutors  ;  and  lastly,  they 
will  there  learn  the  ways  of  civilization,  and  thereby  become  useful 

members  in  the  community  instead  of  being " 

In  pursuance  of  this  policy  the  commissioners  acted  jointly  until 

May  1, 1851,  (8.  Doc.  4,  74,)  and  thereafter  severally,  in  forming  the 

treaties  under  which  the  claim  I  read  before  the  Court  has  arisen. 
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All  the  treaties  made  by  the  commissioners,  jointly  or  severally, 
contained  the  stipulations  that  the  Indians  should  remove  from  their 
mountains  into  the  reservations  on  the  plains,  (S.  Doc.  4,  pp.  128, 138,) 
and  should  there  receive  specified  amounts  of  provision  for  each  of  the 
years  1851,  1852;  and,  as  we  have  seen,  this  was  the  policy  adopted  by 
the  commissioners,  and  by  them  reported  to  the  department  in  the 
beginning  of  their  proceedings. — ^S.  Doc.  4,  pp.  128,  138.) 

On  May  22,  1851,  the  Commissioner  of  Indian  Affairs  addresses  the 
commissioners,  o£Bcially,  thus : 

''Gentlemen:  Tour  letters  of  March  5  and  25,  1851 — the  last 
enclosing  a  copy  of  a  treaty  entered  into  with  the  chief  captains  and 
headmen  of  six  tribes  of  Indians  in  California,  and  one  from  Agent 
McKee,  of  March  24,  1851 — have  been  received. 

''  The  department  fully  appreciates  the  difficulties  with  which  you 
had  to  contend  in  executing  the  important  trust  confided  to  yon,  and 
is  highly  gratified  with  the  results  thus  far  achieved,  especially  with 
your  energy  and  despatch  in  procuring  a  location  for  several  tribes  of 
Indians,  and  promptly  removing  them  to  it. 

'*  The  provisions  of  the  treaty,  a  copy  of  which  is  acknowledged 
above,  are  approved  of." 

Under  the  treaties  the  Indians  were  removed  on  to  the  reservations. — 
(S.  Doc.  4,  pp.  70,  252.)    The  land  of  these  reservations  was  poor  in 
quality,  uncultivated,  and  stinted  in  natural  productions,  and  it  wa& 
a  necessary  consequence  of  such  removal  of  the  Indians  that  they 
should  be  supplied  with  food.   Mr.  Wozencraft  says,  (S.  Doc.  4,  p.  83:) 
**  The  country  set  apart  for  them  is  very  poor  soil ;  only  a  small  part, 
of  it  is  adapted  to  agricultural  purposes."   Mr.  Johnston  says,  (S.  Doc-.. 
4,  p.  105  :)  '^  On  the  breaking  out  of  the  war  in  December  last  the* 
Indians  returned  to  the  mountains,  leaving  behind  them  their  prin* 
cipal  stores  of  subsistence,  intending  to  return  for  them  as  necessity 
required.     The  whites,  in  pursuing  them,  burned  and  destroyed  all 
that  fell  in  their  way  ;  consequently,  at  the  time  the  different  treaties 
were  entered  into  the  Indians  of  this  region  were  destitute  of  any- 
thing to  subsist  upon,  even  if  left  to  range  at  liberty  over  their  native- 
hills.   Under  each  treaty  they  were  required  to  come  from  the  mount- 
ains to  their  reservations  on  the  plains  at  the  base  of  the  foot*hills« 
They  were  but  children  of  nature,  ignorant  of  the  arts  of  agricul- 
ture, and  incapable  of  producing  anything,  if  they  had  been  plaoedi 
on  the  best  soil  of  the  earth.    They  came  from  the  mountains  without 
food,  depending  on  the  small  amount  allowed  in  their  treaties,  with 
the  roots  and  seeds,  to  be  daily  gathered  by  their  females;  these  have 
been  found  wholly  inadequate  to  their  necessities."     Again,  Mr. 
Johnston  says,  (8.  Doc.  4,  p.  244  :)  ''  In  none  of  these  reservations  is 
there  any  agricultural  land,  except  in  spots  ;  a  few  acres  only  can  be 
found  together,  and  those  upon  the  banks  of  the  streams/'     And 
Superintendent  Beale  says,  (Doc.  4,  p.  325 :)  "  With  reference  to  the 
character  or  quality  of  the  land  reserved  by  the  treaties  for  the  In- 
dians^ I  can  only  speak  from  personal  observation  with  regard  to  those 
selected  in  the  southern  portion  of  the  State.     They  are  such  as  only 
a  half-starved  and  defenceless  people  would  have  consented.lo  receive,. 
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and,  as  a  general  thing,  they  embrace  only  such  lands  as  are  unfit 
for  mining  or  agricultural  purposes."     And  Commissioner  McKee 
(S,  Doc.  4,  p.  249,)  says  :  "  In  my  jud<rment  there  are  not  more  than 
two  or  three  out  of  the  whole  number  of  reservations  which  any  prac- 
tical man  or  company  would  purchase,  as  a  whole,  at  even  one  cent 
per  acre,  subject  to  State  and  county  taxes.     Still,  we  had  endeavored 
to  include  in  every  such  sf'lection  some  good  lands  capable  of  subsist- 
ing the  Indians ;  and  it  would  have  been  a  wretched  policy,  as  wel) 
as  gross  injustice,  to  have  done  otherwise.     Our  object  had  been  to 
give  them  lands  which  they  could  work,  and  upon  the  product  sub- 
sist, after  two  or  three  years,  during  which  the  government  would 
aid  them  by  supplies  of  food,  clothing,"  &c. 

The  effect  of  the  removal  of  the  Indians  on  to  the  reservations  waa 
to  put  an  end  to  the  strife  in  the  Indian  country,  which  threatened  a 
general  Indian  war,  and  to  secure  to  the  miners  the  peaceable  pos- 
session of  extensive  and  valuable  mining  districts.  Mr.  Johnston 
says  of  the  Indians,  Dec.  3,  1851,  (8.  Doc.  61,  p.  12:)  "Those  with 
whom  treaties  have  been  entered  into,  residing  in  any  agency  upon 
the  San  Joaquin,  Fresno,  Mercedes,  and  Tuolumne  and  Stanislaus- 
rivers,  have  been  seemingly  quiet  and  contented  since  I  have  been 
supplying  them  with  food."  And  Commissioner  Barbour  says  of  the 
same  Indians :  "  They  occupied  the  country  about  the  headwaters  of 
the  Tuolumne,  Mercedes,  and  Mariposa  rivers,  embracing  some  of  the 
richest  gold  mines  of  the  State,  from  the  most  of  which  they  had 
driven  the  miners,  killing  many  of  them,  and  having  driven  off  and 
destroyed  a  large  number  of  horses,  mules,  and  beef  cattle.  By  the 
terms  of  the  treaty  they  surrendered  all  claims  to  this  extensive  rich 
mineral  region,  and  accepted  a  tract  of  country  allotted  to  them  be- 
tween the  Tuolumne  and  Mercedes  rivers,  to  which  they  removed 
shortly  after  the  treaty,  and  where  they  were  living  quietly  and  con- 
tentedly, and  doing  well  when  I  last  saw  them  in  the  month  of  Sep- 
tember, 1851."  And  of  the  Indians  treated  with  April  29,  1851,  he 
says,  (S.  Doc.  4,  p.  252 :  "  The  Indians  treated  with  on  this  occasion 
inhabited  the  country  on  the  Mariposa,  Chouchilla,  Fresno,  Upper 
San  Joaquin^  and  King's  rivers,  embracing  a  very  large  extent  of 
the  very  richest  gold  region  in  the  State,  from  which  they  had  driven 
the  miners,  after  killing  many  of  them,  and  destroying  their  property. 
They,  by  this  treaty,  surrendered  their  title  to  hundreds  of  miles  of 
country  rich  in  gold,  and  accepted  a  district  of  country  specified  in 
the  treaty  sufficient  for  their  purposes,  and  well  adapted  to  their 
wants.  Shortly  after  the  treaty  they  all  removed  to  and  settled  in  the 
district  of  country  allotted  to  them,  and  were  working  industriously, 
doing  well,  and  living  contentedly  in  their  new  home  when  I  left  them 
in  September  last,"  (1851.)  Mr.  Wozencraft  says,  December  1,  1851, 
(S.  Doc.  4,  p.  229 :)  '^  The  Indians  throughout  my  district  are  quiet 
and  peaceable."  And  again,  May  29,  1852 :  '^  The  Indians  through- 
out my  district  are  quiet  and  peaceable,  except  some  few  thefts;"  and 
(S.  Doc.  61,  p.  24)  gives  Dr.  Rejois'  statement:  **The  Indians  in 
good  faith  have  come  from  the  mountains,  given  up  their  mines  and 
hunting  grounds  to  the  miners,  and  are  desirous  of  learning  from  the 
white  man  the  customs  of  civilized  life." 
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By  Senate  Document  4,  pp.  268, 326,  it  appears  that  the  treaties  made 
by  the  commissioners  were  submitted  by  the  Commissioner  of  Indian 
Affairs  to  Lieutenant  Edward  F.  Beale,  with  directions  to  report  ^^his 
views  as  to  the  merits ' '  of  the  treaties.  In  his  report  he  says :  "With 
reference  to  my  views  as  to  the  merits  of  the  treaties,  I  state  that  I 
regard  the  general  line  of  policy  pursued  by  the  commissioners  and 
agents  in  negotiating  with  the  Indians  as  proper  and  expedient  under 
the  circumstances.  My  own  personal  knowledge  and  experience  in 
Indian  affairs,  and  particularly  in  reference  to  the  tribes  within  the 
State  of  California,  incline  me  to  the  opinion  that  to  secure  their  peace 
and  friendship  no  other  course  of  policy,  however  studied  and  labored 
it  may  have  been,  could  have  so  readily  and  effectually  secured  the 
object  in  view." 

But  it  is  observable  that  this  commendation  applies  only  to  the 
general  line  of  policy  adopted  by  the  commissioners,  viz :  the  removal 
of  the  Indians  to  reservations,  and  their  temporary  supply  there  with 
subsistence  ;  and  it  is  not  to  be  extended  to  the  terms  of  any  particular 
contract  for  supplies  or  the  circumstances  of  its  execution. — (S.  Doc. 
67,  p.  2 ;  S.  Doc.  4,  p.  366.) 

Congress  appropriated  by  act  September  30, 1850,  (Stat,  at  L.,  9  vol., 
p.  558,  c.  91,)  to  enable  the  President  to  hold  treaties  with  the  various 
Indian  tribes  in  the  State  of  California,  twenty-five  thousand  dollars. 
And  by  the  act  of  February  27, 1851,  (Stat,  at  L.,  9  vol.,  p.  572,  c,  12,) 
^^  For  expense  of  holding  treaties  with  the  various  tribes  of  Indians  in 
California,  in  addition  to  the  appropriation  of  the  thirtieth  of  Sep- 
tember, eighteen  hundred  and  fitly,  twenty-five  thousand  dollars." 

The  amount  of  these  appropriations  (fifty  thousand  dollars)  was 
by  the  acts  themselves  applicable  to  the  holding  of  treaties,  and  to  no 
other  purpose.  It  had  no  reference  to  expenditures  incurred  in  the 
fulfilment  of  treaty  stipulations,  and  was  not  therefore  applicable  to 
the  contracts  claimed  upon ;  and  the  commissioners  were  instructed 
by  the  department  in  its  despatch  of  June  25,  1851,  (S.  Doc.  4,  p  170 
which  informed  them  of  the  remittance  of  the  appropriation  last  made, 
that  articles  deliverable  under  the  treaties  muRt  be  provided  for  by 
future  appropriations. 

By  instructions  from  the  department,  dated  June  27, 1851,  (S.  Doc. 
4,  pp.  17.  1^,)  the  commissioners  were  informed  that  the  amount  of 
the  appropriation  stated  above  ($50,000)  was  all  that  was  applicable  to 
th^  negotiation  of  treaties  in  California,  and  were  instructed,  ^^  when 
the  funds  referred  to  have  been  exhausted  you  will  close  negotiations^ 
and  proceed  with  the  discharge  of  your  duties  as  agents  simply,  as  the 
department  could  not  feel  justified  in  authorizing  anticipated  expendi- 
tures beyond  the  amount  of  appropriations  made  by  Congress." 

These  instructions  prohibited  the  commissioners  from  negotiating 
or  entering  into  treaties  alter  the  appropriations  were  exhausted,  but 
they  had  no  reference  whatever  to  the  action  of  the  commissioners 
under  treaties  made  before  the  appropriations  were  exhausted. 

All  the  treaties  made  by  the  commissioners  were  rejected  by  the 
Senate. 

The  statute  of  August  30,  1852,  (10  Stat,  at  L.,  p.  56,)  appro- 
priated :  ^^  For  the  preservation  of  peace  with  those  Indians  who  have 
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been  disposBefised  of  their  lands  in  California  until  permanent  arrange- 
ments be  made  for  their  future  settlement,  the  sum  of  one  hundred 
thousand  dollars.  Provided,  That  nothing  herein  contained  shall  be 
so  construed  as  to  imply  an  obligation  on  the  part  of  the  United  States 
to  feed  and  support  the  Indians  who  have  been  dispossessed  of  their 
lands  in  California." 

And  by  the  act  of  March  3, 1853,  the  President  was  authorized  to 
make  five  military  reservations  from  the  public  domain  in  the  State  of 
California,  and  the  sum  of  two  hundred  and  fifty  thousand  dollars 
was  appropriated  to  defray  the  expense  of  subsisting  Indians  in  Cali- 
fornia, and  removing  them  to  said  reservationa  for  protection. 

And  the  annual  appropriation  acts  of  1854-'5-'6-'7-'8,  contained 
aimilar  provisions  for  concluding  the  removal  and  continuing  the  sub- 
sistence of  the  Indians. 

The  petitioner  claims,  that  under  a  contract  made  February  10, 
1852,  between  one  Wozencraft,  commissioner  and  Indian  agent  on  the 
part  of  the  United  States,  he  (the  petitioner)  sold  to  the  United  States 
nineteen  hundred  head  of  beef  cattle,  to  be  delivered  between  the 
Mokenlumne  river  and  the  Four  rivers  when  and  as  the  same  should 
be  required  by  said  Wozencraft,  at  the  price  of  fifteen  cents  per  pound, 
to  be  paid  in  bills  drawn  by  Wozencraft  upon  the  Secretary  of  the 
Interior. 

And  the  petitioner  avers  in  his  petition  that  he  delivered  the  said 
nineteen  hundred  head  of  cattle^  weighing  883,333^  lbs.,  which,  at 
the  contract  price,  amounted  to  the  sum  of  one  hundred  and  thirty- 
two  thousand  and  five  hundred  dollars ;  that  said  Wozencraft  gave 
him  the  seven  drafts  or  bills  drawn  on  the  Secretary  of  the  Interior, 
and  which  are  specified  in  the  petition,  and  amounted  to  the  said  sum 
of  $132,500  ;  that  the  bills  were  presented  to  the  Secretary  of  the  In- 
terior for  payment,  and  were  protested  for  non-acceptance  and  non- 
payment in  the  month  of  March,  1852,  and  the  bills  are  now  in  the 
possession  of  the  petitioner,  and  exhibited  in  the  case. 

The  petitioner  claims  on  the  contract  of  sale  and  for  the  cattle  de- 
livered, and  not  on  the  bills  or  drafts.  A  paper  purporting  to  be  the 
contract,  and  referred  to  in  the  petition  as  Exhibit  A,  was  produced, 
but  proof  of  its  execution  was  not  made ;  it  is  annexed,  and  marked 
Exhibit  A. 

But  0.  M.  Wozencraft,  in  his  deposition  taken  in  Washington 
March  24, 1866,  in  his  answer  to  the  10th  direct  interrogatory,  states : 
^'I  caused  supplies  of  beef  to  be  purchased  of  Samuel  J.  Hensley  for 
Tarious  tribes  of  Indians  in  the  San  Joaquin  valley.  The  quantity 
was  nineteen  hundred  head  of  cattle,  averaging  in  weight  five  hun- 
dred pounds  each,  at  fifteen  cents  per  pound." 

By  this  statement  the  weight  of  the  cattle  delivered  was  950,000 
pounds,  and  the  price  $142,500,  or  $10,000  more  than  the  sum  al- 
leged in  the  petition  to  be  due,  or  the  amount  of  the  bills  exhibited 
in  the  case. 

But  in  the  "vouchers"  enclosed  to  the  department  by  0.  M. 
Wozencraft,  September  18, 1852^  are  his  certificate  (dated  11th  of  Feb- 
ruary, 1852,)  of  the  correctness  of  Hensley 's  bills  against  the  United 
States  for  1,900  head  of  cattle  "furnished  Indians,"  &c.^  of  500 
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pounds  weight  each,  $142,600,  and  Henslej's  receipt  (dated  February 
11,  1852,)  for  drafts  for  $142,000.  The  discrepancy  in  the  amount 
claimed  in  the  petition  and  in  the  evidence  is  not  accounted  for  other- 
wise than  by  the  fact  appearing  on  the  petition  that  it  was  not  signed 
by  Mr.  Hensley,  but  by  his  original  counsel  in  the  case. 

In  the  argument  for  the  petitioner  at  this  term  of  the  court  it  is 
contended  that  under  the  contract  made  by  Hensley  and  Wozencraft 
there  were  delivered  to  Wozencraft  1,286  head  of  cattle,  and  to  Lieu- 
tenant Beale,  superintendent,  4S8  head,  making  in  all  1,713  head  of 
cattle,  averaging  600  pounds  in  weight,  which,  at  fifteen  cents  per 
pound,  amounted  to  $128,476. 

The  delivery  of  1,286  head  of  cattle  to  Wozencraft  is  testified  to  by 
H.  B.  Lewis,  J.  J.  Yisonhaller,  and  Lewis  Leach,  deponents  for  the 
petitioner,  as  made  in  May,  1852,  to  Major  Savage,  sub-Indian  agent, 
and  acting  for  Wozencraft ;  and  these  deponents  all  testify  that  the 
cattle  delivered  to  Savage  were  slaughtered  and  distributed  to  the  In- 
dians, and  declare  that  they  are  ^'familiar"  with  the  matter  of  the 
distribution,  and  they  thus  swore  positively  to  the  slaughter  and  dis- 
tribution of  1,285  head. 

But  it  appears  by  the  deposition  of  Lieutenant  Beale,  taken  for  the 
United  States,  that  he  received  November  30,  1852,  from  O.  M. 
Wozencraft,  an  order  on  Yisonhaller  for  212  head  of  cattle,  and  that 
he  subsequently  collected  212  head  as  left  on  hand  or  supposed  to  be 
lost  out  of  the  1,285.  There  is  nothing  in  the  case  from  wnich  it  can 
be  inferred  that  the  disposition  by  Lieutenant  Beale  of  these  212  ever 
came  to  the  knowledge  of  either  Lewis,  Yisonhaller,  or  Leach  ;  yet 
the  212  were  included  in  and  made  a  part  of  the  1,285  head  they  tes- 
tify were  slaughtered  and  distributed  to  the  Indians,  and  their  inac- 
curacy in  this  respect  weighs  against  their  testimony  where  opposed 
by  other  evidence. 

Then,  as  to  the  408  head  of  cattle  alleged  to  have  been  delivered  to 
Lieutenant  Beale,  these  deponents  for  the  petitioner  all  swear  to  the 
delivery  in  the  spring  of  1863  ;  but  in  what  way  they  knew  the  fact 
or  ascertained  the  number  is  not  shown,  for  they  were  not  cross- 
examined  on  these  points  or  any  other,  and  Lieutenant  Beale  in  his 
deposition  makes  no  mention  of  any  such  delivery  to  him,  and  men- 
tions only  the  receipt  of  212  head,  collected  by  him  as  above  stated , 
although  he  answers  under  the  broad  interrogatory  (5th) :  State  if 
you  know  anything  connected  with  the  claim  of  Major  Hensley  against 
the  United  States  ibr  cattle  supplied  to  the  Indians  in  California  ;  and 
if  yea,  what  it  was. 

Lieutenant  Beale  says  in  his  deposition  :  '^From  all  that  I  could 
learn  when  I  was  in  California  as  superintendent  of  Indian  afiairs  I 
have  every  reason  to  believe  that  the  claim  of  Major  Hensley  against 
the  United  States  is  a  just  one.''  But  there  is  no  evidence  in  the  case 
that  Lieutenant  Beale  knew  of  any  claim  of  Major  Hensley's,  beyond 
that  specified  in  the  account  he  annexed  to  his  deposition,  as  received 
from  Yisonhaller,  for  1,285  head  of  cattle.  And  Lieutenant  Beale's 
deposition  is  not  an  official  report,  and  his  opinion  is  not  evidence 
here,  whatever  weight  it  may  be  entitled  to  elsewhere.  As  a  witness 
his  only  authority  was  to  state /ac^9  as  distinguished  from  opinions. 
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Mr.  Wozencraft,  in  his  deposition,  testifies  to  the  delivery  of  the 
whole  nineteen  hundred  head  of  cattle,  hut  his  statements,  when  col- 
lated with  his  answers  to  Lieutenant  Beale,  set  forth  in  Doc.  4,  p.  368| 
appear  to  be  made  without  personal  knowledge  of  the  facts. 

We  are  of  opinion  that  the  evidence,  when  allowed  all  its  proper 
force,  shows  the  delivery  under  the  contract  of  only  1,285  head. 

S.  Doc.  4,  p.  389,  shows  that  Lieutenant  Beale,  November  30, 1852, 
received  an  order  on  Samuel  Hensley  for  612  head  of  government 
cattle,  and  (S.  Doc.  4,  p.  405,  November  20,  1852,)  Mr.  Wozencraft 
speaks  of  them  as  then  ^^  in  charge  of  Major  Hensley."  There  is  no 
evidence  in  the  case  that  any  of  these  were  received  by  Lieutenant 
Beale ;  and  that  they  were  not  is  the  inference,  from  the  fact  that 
Lieutenant  Beale,  in  his  deposition  taken  in  September,  1856,  men- 
tions the  212  head  of  cattle  collected  by  him,  and  referred  to  in  the 
order  given  on  Yisonhaller  at  the  same  time  with  the  order  on  Hens« 
ley,  and  makes  no  mention  of  this  latter  order  or  any  receipt  under  it. 

The  statement  of  Joel  H.  Burkes  (S.  Doc.  57,  p.  5)  is  not  shown, 
and  does  not  appear  to  attach  to  the  cattle  sold  by  Major  Hensley. 

As  to  the  weight  of  the  cattle  sold  by  the  pound ,  there  is  no  evi- 
dence that  they  were  actually  weighed,  and  the  testimony  in  the  case 
(S.  Doc.  61,  p.  17)  shows  that  the  custom  of  the  country  was  to  take 
the  estimate  of  persons  on  the  ground.  Five  hundred  pounds  seems 
to  have  been  fixed  upon  as  the  average  weight  of  the  cattle  sold  in 
California. 

The  price  of  fifteen  cents  per  pound  is  shown  to  have  been  a  reasonable 
price  at  the  time  by  the  deponents  for  the  petitioner  in  this  case,  and  by 
the  documents  in  evidence,  (S.  Doc.  61,  p.  17 ;  S.  Doc.  4,  pp.  16, 17, 18.) 

It  is  shown  in  Senate  Doc.  4,  pp.  95,  96,  that  the  treaty  with  these 
Indians,  for  whose  supply  the  contract  in  this  case  was  entered  into, 
was  made  and  concluded  April  9,  1851,  and  the  terms  of  the  treaty  as  to 
supplies  of  food  for  the  Indians  in  1851  and  1852,  are  there  mentioned. 

it  is  claimed  that  the  United  States  are  bound  to  pay  for  the  212 
head  of  cattle  collected  and  received  by  Lieutenant  Beale.  The 
reasons  and  the  mode  of  the  action  of  Lieutenant  Beale  are  shown  in 
Senate  Doc.  4,  p.  367;  and  in  his  receipt  for  the  cattle,  p.  359,  he  states : 
^'  All  of  the  above  to  be  held  by  me,  subject  to  the  decision  of  the 
department."  What  that  decision  was  is  not  shown.  There  is  no 
evidence  that  these  cattle  were  ever  returned  to  Mr.  Hensley,  or  paid 
for  by  the  United  States.  But  the  United  States  cannot  be  charged 
by  the  acts  of  its  officers  not  within  the  line  of  their  duty,  and  there 
is  no  evidence  that  Lieutenant  Beale  or  the  department  were  author- 
ized to  make  purchases  for  the  Indians  on  the  credit  of  the  United 
States,  or  to  adopt  or  approve  contracts  so  made. 

We  are  of  opinion  that  the  case  must  be  decided  on  considerations 
common  to  the  class  of  cases  to  which  it  has  been  said  it  belongs,  and 
irrespective  of  its  peculiar  circumstances  or  merit ;  and  that  in  this 
case,  as  in  each  of  its  class,  the  question  is  whether  the  contract 
claimed  upon  is  the  contract  of  the  United  States,  as  made  or  adopted 
by  their  authority. 

The  whole  authority  of  the  commissioners  as  such  was  ''  to  hold 
treaties  with  various  Indian  tribes  in  the  State  of  California,"  and  the 
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meaning  of  'Hhe  terms  to  hold  treaties"  is  clearly  defined  and  pre- 
cisely limited  by  the  provisions  of  the  constitution  and  the  uniform 
practice  under  it,  by  which  the  execntive  is  authorized  to'  mould  the 
terms  of  treaties,  while  the  consent  of  the  Senate  is  necessary  to  give 
them  the  sanction  of  law,  authorizing  action  under  them.  It  is  entirely 
clear  upon  the  evidence  that  the  contracts  claimed  upon  were  made, 
and  the  supplies  claimed  under  the  contracts  were  furnished  months 
after  the  treaties  to  which  they  are  referred  had  been  agreed  upon  and 
reduced  to  writing  and  signed,  and  their  formal  execution  as  mere 
documents  completed  ;  and  with  such  execution  the  holdinc?  of  the 
treaties  was  necessarily  and  entirely  fulfilled,  and  the  functions  of  the 
commissioners  under  the  terms  of  their  commission  were  determined, 
and  for  any  further  action  on  their  part  there  was  no  authority  in  the 
words  of  their  commission. 

It  was  claimed  that  the  treaties  could  not  have  been  held  or  made 
without  stipulations  for  these  supplies  of  provisions  in  aid  of  the  sub- 
sistence of  the  Indians.  But  the  evidence  does  not  show  this  ;  on  the 
other  hand,  it  tends  to  show  that  the  Indians  were  willing  to  enter 
into  treaties,  but  were  unwilling  to  remove  from  their  homes  into  the 
reservations,  and  it  was  only  their  removal  which  made  the  stipulations 
of  the  supplies  necessary.  In  the  report  of  the  commissioners  dated 
March  28, 1851,  (S.  Doc.  4,  pp.  69,  TO,)  in  describing  the  course  of  their 
negotiations  with  the  Indians,  they  state :  '^  When  we  again  met  them 
they  expressed  themselves  satisfied  with  the  terms  we  offered,  except 
their  removal  from  their  mountain  fastnesses  to  the  plains  immedi- 
ately at  the  foot  of  the  mountains.  We  then  explained  to  them  the 
necessity  of  such  a  removal  and  location,  and  that  we  could  treat  with 
them  on  no  other  condition,  believing  that,  if  they  were  permitted  to 
remain  in  the  mountains,  constant  conflicts  between  the  Indians  and 
whites  would  take  place."  This  official  report,  made  at  the  time  of 
the  transactions,  is  the  best  evidence  of  their  circumstances  and  pur- 
pose. Besides,  this  removal  of  the  Indians  on  to  reservations  was  the 
policy  of  the  commissioners  agreed  upon  and  adopted  on  consultation 
by  them  before  negotiating  with  the  Indians,  and  before  they  entered 
the  Indian  country. — (S.  Doc.  4,  pp.  50,  60,  63  ;  Doc.  61,  p.  2.)  And 
it  was  suggested  to  the  department  by  Commissioner  McKee,  (Doc.  4, 
p.  53,)  as  early  as  Decemoer  1,  1850,  and  more  than  three  months 
before  any  treaty  was  made  or  proffered.  And  all  this  tends  to  show 
that  the  removal  of  the  Indians  to  the  reservations  was  a  conditioa 
enforced  upon  them  by  the  commissioners,  and  that  with  the  Indians 
it  was  not  a  requirement,  but  an  objection,  in  the  treaties  made. 

Then  it  is  said  that  the  department  approved  the  policy  of  the  com- 
missioners in  removing  the  Indians  to  the  reservations,  and  thereby 
adopted  the  act  and  its  direct  consequence  of  furnishing  them  with 
provisions  there. — (Doc.  4,  pp.  15,  20.)  And  thus,  the  question  is, 
whether  it  was  in  the  power  of  the  executive,  under  all  the  circum- 
stances of  the  case,  to  authorize  or  adopt  these  contracts. 

Under  the  clause  in  the  Constitution  which  authorizes  the  President 
to  make  treaties^  the  power  of  the  President  is  like  that  of  the  com- 
missioners hete,  to  hold  trecUiea  only,  and  the  Executive,  therefore,  had 
no  more  authority  than  the  commissioners  to  carry  those  treaties  into 
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execution  before  their  ratification  by  the  advice  and  consent  of  the 
Senate, 

The  circumstances  of  the  case  are  claimed  to  be,  that  a  strife, 
destructive  of  life  and  property  and  threatening  the  peace  of  the 
country,  was  raging  in  the  State  of  California^  and  the  question  is 
whether  to  end  this  strife  bv  separating  the  parties  to  it,  the  Ex 
ecutive  could  use  the  means  these  commissioners  used,  of  pledging  the 
credit  of  the  United  States. 

The  Constitution  gives  to  the  Executive  no  such  power  in  terms,  and 
the  provisions  and  purpose  of  the  Constitution  preclude  its  implication. 
The  power  in  the  Executive  to  pledge  the  credit  of  the  country  would 
render  nugatory  the  provision  of  the  Constitution  that  ^'  no  money 
shall  be  drawn  from  the  treasury  but  in  consequence  of  appropriations 
made  by  law,"  and  would  baffle  the  extended  purposes  of  tnat  pro- 
Tision.  The  power,  if  implied  to  any  degree,  must  be  to  every  de- 
gree, and  would  place  the  resources  of  the  country  at  the  disposal  of 
the  Executive,  and  this  would  change  the  operation  of  the  government 
which  the  Constitution  expressly  makes.  Admitting,  therefore,  all 
the  plaintiffs  claim,  that  the  department  charged  with  the  manage- 
ment of  Indian  affairs  approved  the  policy  of  the  commissioners,  and 
adopted  its  consequences,  yet  that  gave  to  the  commissioners  no  power 
to  pledge  the  credit  of  the  United  States ;  such  a  power  belongs  ex- 
clusively to  the  Congress  of  the  United  States. 

But  the  commissioners  were  also  Indian  agents,  and  it  is  claimed 
that  the  power  to  make  these  contracts  was^  under  the  circumstances, 
within  their  official  authority  as  Indian  agents. 

The  statute  of  the  United  States,  June  30,  1834,  (Stat,  at  L.,  vol. 
4,  p.  757,  sec.  7,)  enacts  as  follows:  '^  And  it  shall  be  the  general 
duty  of  Indian  agents  and  sub-agents  to  manage  and  superintend 
the  intercourse  with  the  Indians  within  their  respective  agencies, 
agreeably  to  law,  to  obey  all  legal  instructions,  given  to  them  by  the 
Secretary  of  War,  the  Commissioner  of  Indian  Affairs,  or  the  superin- 
iendant  of  Indian  affairs,  and  to  carry  into  effect  such  regulations  as 
may  be  presented  by  the  President." 

The  general  terms  ^^to  manage  and  superintend  the  intercourse 
with  the  Indians,"  &c.,  cannot  in  this  statute  be  construed  to  involve 
the  power  to  make  any  purchases  for  or  on  account  of  the  Indians, 
because  that  subject  is  specifically  provided  for,  in  all  cases  contem- 
plated by  the  statute,  in  the  I3th  section,  which  appoints  specific 
agencies  for  the  purpose  of  making  purchases,  and,  to  guard  against 
frauds,  makes  express  and  careful  provisions  for  the  delivery  of  all 
articles  purchased  ;  and  these  specific  agencies,  and  the  plain  purposes 
of  the  13th  section,  would  be  rendered  nugatory  by  construing  that 
the  power  to  make  purchases  and  distribute  articles  purchased  was  in- 
volved in  the  general  terms  of  the  7th  section,  to  ^'  manage  and 
superintend  intercourse  with  the  Indians." 

It  may  be  that  the  cases  in  which  these  contracts  were  made  were 
not  contemplated  in  the  13th  section,  and  that  therefore  they  may  not 
be  directly  within  its  provisions  ;  but  there  is  nothing  to  show  that 
they  were  contemplated  in  the  7th  section.  And  if  the  general  terms, 
'^  mani^ge  and  superintend  intercourse  with  the  Indians,"  do  not  in- 
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clnde  power  to  make  purchases  for  the  Indians  in  cases  contemplated 
in  the  statute,  they  cannot  be  construed,  of  their  own  force,  to  involye 
such  power  in  cases  not  contemplated  by  the  statute. 

By  the  remaining  clause  of  the  7th  sectioti,  the  agents  and  sub- 
agents  are  **  to  obey  all  legal  instructions  given  to  them  by  the  Secre- 
tary of  War,  the  Commissioner  of  Indi^  Affairs,  or  the  superintend- 
ent of  Indian  affairs,  and  to  carry  into  effect  such  regulations  as  may 
be  prescribed  by  the  President."  But  if  there  is  no  power  in  the 
Executive  to  pledge  or  dispose  of  the  credit  of  the  United  States,  no 
regulations  or  instructions  from  any  of  the  executive  officers  mentioned 
in  this  section  of  the  statute,  and  no  rules  of  the  Indian  bureau  could 
authorize  agents  or  sub-agents  to  make  these  contracts. 

It  is  claimed  that  the  contract  in  this  case  has  been  affirmed  by 
Congress,  and  appropriations  made  for  its  payment,  in  the  act  of 
August  30,  1852,  and  subsequent  appropriation  acts. 

In  the  act  of  1852,  all  that  relates  to  California  is  in  these  words : 

^^For  the  preservation  of  peace  with  the  Indians  who  have  been 
dispossessed  of  their  lands  in  California,  until  permanent  arrange- 
ments be  made  for  their  future  settlement,  the  sum  of  one  hundred 
thousand  dollars  :  Provided^  That  nothing  herein  contained  shall  be 
so  construed  as  to  imply  an  obligation  on  the  part  of  the  United  States 
to  feed  and  support  the  Indians  who  have  been  dispossessed  of  their 
land  in  California." 

The  argument  for  the  petitioner  is,  that  this  statute  was  intended 
to  provide  for  obligations  of  the  United  States,  '^  to  feed  and  support 
the  Indians  in  1852  ;"  the  proviso  expressly  declares,  no  such  obli- 
gation  shall  be  implied  from  the  act.  Then  the  statute  denotes  in 
terms  the  period  to  which  its  appropriation  is  to  be  applied.  It  speaks 
of  course  n:om  its  date,  August  30,  1852,  and  says  its  provision  is  for 
the  preservation  of  peace  until  the  future  settlement  of  the  Indians, 
and  is  thus  on  its  face  prospective  merely. 

The  act  of  1853  authorized  new  reservations  for  the  Indians,  and 
then  provided  means  for  their  removal  to  these  new  reservations,  and 
for  their  subsistence  there  ;  and  the  subsequent  acts  are  all  expressly 
in  continuance  of  the  same  measures.  And  from  all  the  acts,  and  the 
evidence  in  the  case,  the  conclusion  is,  that  the  United  States  rejected 
the  treaties  and  repudiated  the  reservations  and  measures  of  the  com- 
missioners, and  substituted  other  reservations  and  measures,  and  pro* 
vided  for  them  and  for  them  only. 

Then  it  is  said  that  the  United  States  have  surveyed  and  assumed 
title  over  the  lands  ceded  by  the  Indians  in  the  treaties  made  by  the 
commissioners,  and  thus  substantially  affirmed  the  treaties.  It  is 
enough  to  say,  that  it  is  a  part  of  the  case  that  all  those  treaties  were 
rejected  by  the  Senate,  and  never  came  into  existence  as  a  means  of 
title  or  of  claim  of  title ;  and  whatever  may  have  been  the  action  of 
the  United  States,  there  i£i  no  reason  shown  for  referring  it  to  any 
claim  of  title  founded  on  those  rejected  treaties. 

It  was  argued  for  the  petitioner  that  the  relation  of  the  United  States 
to  the  Indians  was  analogous  to  that  of  guardian  and  ward  at  the  com- 
mon law^  and  that  the  supplies  furnished  to  the  Indians  were  thus  in 
performance  of  legal  obligations  of  the  United  States.    If  the  analogy 
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could  be  sustained,  the  argument  founded  on  it  was  answered  at  the 
bar,  that  the  obligation  of  a  guardian  was  only  to  apply  the  ward's 
means  to  his  support,  and  not  to  furnish  means.  But  the  analogy 
does  not  exist,  for  the  relation  of  guardian  and  ward  is  a  personal 
relation  and  cannot  exist  between  nations,  whose  relations  are  by 
treaty  and  compact  between  themselves.  The  liability  of  a  guardian 
for  his  ward's  support  rests  on  the  fact  that  he  holds  all  the  ward's 
means  of  support.  But  the  United  States  were  not  entitled  to  the 
rents  or  profits  of  the  lands,  or  the  goods  and  chattels  of  the  Indian 
tribes  or  nations  in  California. 

And  upon  the  whole  case  we  are  of  opinion  that  the  United  States 
are  not  legally  liable  upon  the  contract  claimed  upon,  because  it  was 
not  made  by  their  authority,  and  has  not  been  adopted  by  them. 

Our  decision  is,  that  the  petitioner  has  not  established  a  title  to  the 
relief  he  prays  for. 


35th  Congkess,  )  HOUSE  OF  REPRESENTATIVES.  J  Rep.  C.  C. 
2d  Session.     $  l    ^o-  ^^O. 


CHARLES  V.  STUART. 


FiBBiiABT  3,  1859. — Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  CouKT  OF  Claibis  submitted  the  following 

REPORT. 

To  the  honoroMe  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

CHARLES  V.  STUART  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Depositions  filed  in  the  case,  and  numbered  1,  2,  and  3^  trans- 
mitted to  the  House  of  Representatives. 

3.  Claimant's  manuscript  brief,  transmitted  to  th^  House  of  Repre- 
sentatives. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  Court,  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -1  seal  of  said  Court,  at  Washington,  this  third  day  of  Febru- 
L^-  ®'J    ary,  A.  D.  1859. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

To  the  Judges  of  the  Court  of  Claims  of  the  United  States  of  America, 
established  by  the  act  of  Congress  approved  24/A  of  February,  in  the 
year  1855. 

The  petition  of  Charles  Y.  Stuart,  a  citizen  of  the  State  of  Califor- 
nia, and  residing  at  San  Francisco,  in  the  said  State,  respectfully 
represents  to  this  honorable  Court: 

That  on  the  8th  day  of  January,  1855,  your  petitioner  became  the 
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assignee  of  a  claim  against  the  government  of  the  United  States  for 
the  sum  of  |7,826  06,  by  reason  of  having  purchased  the  same  in  the 
spring  of  the  year  1853  for  a  full  and  valuable  consideration,  and 
that  your  petitioner  is  the  sole  and  only  owner  of  such  claim. 

That  the  claim  in  question  arose  as  follows :  Adam  Johnston,  sub- 
Indian  agent  of  the  United  States,  appointed  for  the  State  of  Califor- 
nia, on  the  13th  April,  1849,  made  a  verbal  contract  with  George  6. 
Belt  &  Co.,  merchants  and  licensed  traders  in  the  Indian  country,  for 
the  supply  of  beef  and  other  provisions  to  the  Indians  of  the  San 
Joaquin  valley  and  Tuolumne  and  Merced  rivers  ;  such  contract  was 
made  in  view  of  the  absolute  necessity  of  the  case,  and  in  the  confident 
belief  that  the  department  had  the  power  to  order  its  payment. 

Owing  to  the  exigencies  of  the  service,  caused  by  the  large  number 
of  Indians  being  at  the  aforesaid  places,  and  in  a  starving  condition, 
the  Indian  agent  considered  it  his  duty  to  supply  them  with  food  in 

{^reference  to  making  them  gaudy  or  showy  presents,  although  the 
atter  would  have  been  more  pleasing  to  the  eye  for  them  ;  yet,  with- 
out food  or  the  means  of  subsistence,  they  would,  as  a  matter  of  neces- 
sity, have  obtained  food  by  theft,  and  which  would  inevitably  have 
resulted  in  scenes  of  bloodshed  and  murder,  and  have  seriously  inter- 
fered with  the  prospect  of  effecting  any  treaties  with  them^  or  of  carry- 
ing out  the  humane  views  and  intentions  of  the  United  States  govern- 
ment towards  them  ;  and  here  your  petitioner  would  respectfully  sug- 
gest that  Mr.  Johnston  acted  with  great  prudence  in  the  matter  by 
distributing  the  provisions  thus  obtained  from  the  merchants  before 
mentioned  in  rations  suitable  for  immediate  use,  rather  than  deliver 
the  Indians  cattle,  which  mighty  and  in  so  many  instances  did,  stray 
away,  thus  depriving  the  Indian  of  the  benefits  resulting  from  the 
generosity  of  the  United  States  government. 

Your  petitioner  further  shows  that  the  distribution  of  provisions  by 
the  agent  to  the  Indians  commenced  early  in  1851,  and  continued  up 
to  January,  1852^  inclusive,  and  of  which  the  office  of  Indian  affairs 
had  full  and  immediate  notice,  as  more  fully  appears  by  the  letter  of 
the  agent,  dated  24th  June,  1851,  and  printed  in  part  3  Annual  Mes- 
sage and  Accompanying  Documents,  1851  and  1852,  pages  513,  514, 
to  which  your  petitioner  begs  respectfully  to  refer,  and  in  which  the 
4sub-agent  asks  for  advice  as  to  the  course  pursued  by  him.  The  reply 
to  which  was  a  communication  from  the  department,  under  date  of 
12th  August,  1851,  to  Adam  Johnston,  the  sub-agent,  approving  his 
course,  and  will  be  found  in  exhibit  marked  A,  being  an  extract  from 
said  communication  ;  a  perusal  of  which  will  satisfy  your  honorable 
Court  that  the  sub-Indian  agent  in  this  matter  exercised  a  sound  dis- 
cretion, and  that  he  had  no  reason  to  doubt  but  that  Congress  would 
make  an  appropriation  to  discharge  all  the  liabilities  incurred  by  hinoi 
v^ith  said  traders  ;  as  without  the  food  thus  distributed  the  Indians 
must  have  literally  starved,  and  the  object  of  the  United  States  in  ex- 
tinguishing the  Indian  right  of  occupancy  to  the  lands  in  the  neigh- 
borhood before  mentioned  wholly  frustrated.  Add  to  which,  the  sub- 
Indian- agent  considered  that  his  duty  to  his  government  under  his 
appointment  was  to.  protect  and  feed  the  Indians  over  whom  the  United 
States  claimed  the  right  to  have  jurisdiction. 
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Your  petitioner  further  avers  that  the  said  Messrs.  George  G.  Belt  & 
Oo.  furnished  the  provisions  to  the  sub-agent,  Adam  Johnston,  in 
good  faith,  believing  that  he  had  full  power  and  authority  to  make 
the  contract,  and  that  the  provisions  thus  supplied  to  the  United 
States  would  be  promptly  paid  for  whenever  the  accounts  for  the  same 
were  duly  presented  to  the  proper  authorities  for  thai  purpose. 

That  the  said  George  G.  Belt  &  Co.  furnished  the  said  Adam  John- 
ston, for  distribution  among  the  Indians,  provisions,  consisting  of 
beef,  flour,  beans,  &c.,  to  the  amount  of  |9,450  31,  on  account  of 
which  was  paid  1 1,624  25,  leaving  a  balance  due  by  the  United  States 
of  |7,826  06^  the  particulars  of  which  are  annexed,  and  marked  ex- 
hibits from  1  to  5,  inclusive,  being  the  receipts  of  Adam  Johnston, 
esq.,  the  sub-Indian  agent,  for  the  said  supplies. 

Tour  petitioner  further  states  that  the  prices  of  the  various  articles 
furnished  as  aforesaid  by  Belt  &  Co.  were  all  under  the  market  price 
at  which  articles  of  similar  quality  were  selling  to  the  whites  in  the 
very  neighborhood  where  these  provisions  were  distributed ;  that 
their  distribution  was  the  means  of  preventing  the  Indians  from  rob- 
bing and  murdering  the  whites ;  that  the  said  Belt  Ss  Co.  had  the 
utmost  confidence  in  the  officers  sent  by  the  government  to  treat  with 
the  Indians,  and  never  doubted  for  a  moment  their  right  to  contract 
debts  for  supplies — ^a  confidence  in  which  your  petitioner  most  fully 
participated. 

Your  petitioner,  therefore,  prays  that  the  Solicitor  of  the  United 
States,  appointed  to  represent  the  government  before  this  honorable 
Court,  may  be  required  to  answer  to  this  petition,  and  that  such  pro- 
ceedings may  be  had  thereon  as  justice  and  equity  require  ;  aud  that 
on  the  final  hearing  this  Court  will  grant  to  your  petitioner  such 
relief  as  his  case  merits. 

CHARLES  V.  STUART. 

City  and  County  of  San  Francisco ^  ss: 

Charles  V.  Stuart,  of  the  city  of  San  Francisco,  being  duly  sworn, 
deposes  and  says,  that  he  has  read  the  foregoing  petition,  and  that 
the  matters  therein  stated  are  true,  to  the  best  of  his  knowledge  and 
belief,  and  that  he  is  the  said  assignee  of  said  claim  for  a  full  and 
valuable  consideration. 

CHARLES  V.  STUART. 

Subscribed  and  sworn  to  before  me  this  day,  lOth  November,  1856. 

WM.  C.  PARKER,  Notary  Public. 


[Exhibit  No.  1.] 

Merqbdes  Indian  Reservation, 

Valley  of  San  Joaquin^  California, 

Received  of  Messrs.  Belt  &  Co.  two  thousand  nine  hundred  and 
ten  pounds  of  beef,  at  twelve  and  a  half  cents  per  pound ;  six  hundred 
pounds  of  flour,  at  fourteen  cents  per  pound  ;  sixty  pounds  of  beans, 
at  twenty  cents  per  pound,  and  8eventyH>ne  pounds  of  bread,  at 
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twenty  cents  per  pound ;  delivered  to  a  party  of  Btanislaus  Indiana 
and  a  party  of  the  Four  Greeks  Indians  whilst  on  a  visit  to  this  reser* 
yation,  as  per  verbal  orders,  from  August  6  till  September  29,  in- 
clusive. The  amount  being  four  hundred  and  sixty-two  dollars  and 
eighty-one  cents,  which  is  to  be  paid  out  of  the  first  appropriation  by 
the  government  for  such  purposes. 

ADAM  JOHNSTON, 
United  States  Indian  Agent ^  Valley  of  San  Joaquin. 


[Exhibit  No.  2.] 

Mercedes  Indian  RssBavATiON, 

Faliey  of  San  Joaquin  j  California. 

Received  of  George  G.  Belt  &  Co.  twelve  thousand  and  one  hun- 
dred pounds  of  beef,  at  fourteen  cents  per  pound,  and  three  thousand 
four  hundred  and  fifty  pounds  of  flour,  at  sixteen  cents  per  pound  ; 
delivered  to  the  Indians  on  the  Mercedes  and  Tuolumne  rivers,  as  per 
contract,  from  September  29  to  October  24,  inclusive.  The  amount 
being  twenty-two  hundred  and  forty-six  dollars,  which  is  to  be  paid 
out  of  the  first  appropriation  by  the  government  lor  such  purposes. 

ADAM  JOHNSTON, 
United  States  Indian  Agent,  Valley  of  San  Joaquin. 


[Exhibit  No.  3.] 

Mercedes  Indian  Reservation, 

Valley  of  San  Joaquin^  California. 

Received  of  George  G.  Belt  &  Co.  fourteen  thousand  seven  hundred 
and  nine  pounds  of  beef,  at  fourteen  cents  per  pound,  and  three  tj^ou- 
sand  four  hundred  and  fifty  of  flour,  at  sixteen  cents  per  pound ; 
delivered  to  the  Indians  on  the  Mercedes  and  Tuolumne  rivers,  as  per 
contract^  from  November  2  to  November  30,  inclusive.  The  amount 
being  two  thousand  six  hundred  and  eleven  dollars  and  twenty-six 
cents,  which  is  to  be  paid  out  of  the  first  appropriation  by  the  govern- 
ment for  such  purposes. 

ADAM  JOHNSTON, 
United  States  Indian  Agent j  Valley  of  San  Joaquin. 


[Exhibit  No.  4.] 


Mercedes  Indian  Reservation, 

VaUey  of  San  Joaquin^  California. 

Received  of  George  G.  Belt  &  Co.  fifteen  thousand  three  hundred 
and  seven  pounds  ot  beef,  at  Iburteen  cents  per  pound,  and  four  thou- 
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eand  two  hundred  and  fifty  pounds  of  flour,,  at  sixteen  oents  per 
pound;  delivered  to  the  Indians  on  the  Mercedes  and  Tuolumne 
rivers,  as  per  contract,  from  December  1  to  December  31,  inclusive. 
The  amount  being  twenty-eight  hundred  and  twenty-two  dollars  and 
ninety-eight  oents,  which  is  to  be  paid  out  of  the  first  appropriation 
by  the  government  for  such  purposes,  less  sixteen  hundred  and 
twenty-four  dollars  and  twenty-five  cents,  being  the  amount  of  two 
bills  of  government  property  sold  to  Messrs.  Belt  &  Co.,  and  credited 
upon  the  account  appended  to  this  voucher  or  receipt,  which  is  hereby 
reduced  to  the  sum  of  eleven  hundred  and  ninety-eight  dollars  and 
seventy-three  cents,  to  be  paid  out  of  said  appropriation. 

ADAM  JOHNSTON, 
United  States  Indian  Agent,  Valley  of  San  Joaquin. 


[Exhibit  No.  5.] 


Mercedes  Indian  Bbservation, 

Valley  of  San  Joaquin,  California. 

Received  of  Gkorge  G.  Belt  &  Co.  seven  thousand  five  hundred 
and  nine  pounds  of  beef,  at  fourteen  cents  per  pound,  and  sixteen 
hundred  pounds  of  flour,  at  sixteen  cents  per  pound ;  delivered  to  the 
Indians  upon  the  Mercedes  and  Tuolumne  reservations,  as  per  con* 
tract,  from  the  lst*to  31st  January,  inclusive,  in  the  year  1852.  The 
amount  being  thirteen  hundred  and  seven  dollars  and  twenty-six 
cents,  which  is  to  be  paid  out  of  the  first  appropriation  made  by  the 
government  of  the  United  States  for  such  purposes. 

ADAM  JOHNSTON, 
United  States  Indian  Agent ^  VaUey  of  San  Joaquin. 


[Exhibit  A.] 

Extrcust  of  a  letter  from  Charles  E.  Mix^  Acting  Commissioner  ad  in- 
terim, addressed  to  Adam  Johnston,  Indian  mb-agerU  for  Indians^ 
Cdtifomia. 

Department  op  the  Interior, 
Office  of  Indian  Affairs,  August  12,  1851.    ' 

^'Sir:  Your  letter  of  25th  June,  1851,  giving  an  account  of  your 
proceedings  as  sub-agent  for  the  Indians  in  San  Joaquin  valley  for 
three  months  preceding  that  date,  has  been  received. 

"The  motives  which  prompted  you  to  furnish  additional  subsist- 
€nce  to  the  Indians,  and  to  employ  a  physician  to  vaccinate  them  and 
prescribe  for  the  diseased  among  them,  are  duly  appreciated  by  this 
oflSce ;  and  as  there  are  no  appropriations  now  applicable  for  such  ex- 
penditures the  department  will  recommend  the  subject  to  the  favor- 
able consideration  of  Congress,  that  such  action  may  be  had  by  thai 
body  as  shall  provide  for  them." 


^  CHARLES  V.    STUART. 


[Exhibit  No.  1.] 


United  States  Indian  department^  per  Colonel  Adam  Johnston^  Indian 
agent  J  to  Messrs,  Belt  dk  Co,y  Dr.  ^  for  sundries  furnished  a  party  of 
Stanislaus  Indians  and  a  party  of  the  Four  Greets  Indians  lohiU  on 
a  visit  to  this  reservation,  as  per  verbal  order ,  and  a^  follows : 

August  5,  1851.     To  beef,  per  Four  Creeks  Indians,  1,482 

pounds,  at  12^  cents |185  2& 

August  5,  1851.     To  flour,  per  Four  Creeks  Indians,  300 

pounds,  at  14  cents 42  GO 

August  5,  1851.     To  beans,  per  Four  Creeks  Indians,  40 

pounds,  at  20  cents ; 8  00 

August  5,  1851.     To  bread,  per  Four  Creeks  Indians,  41 

pounds,  at  20  cents 8  20 

September  29,  1861.     To  beef,  Stanislaus  Indians,  1,428 

pounds,  at  12^  cents 171  3& 

September  29,  1851.    To  flour,  Stanislaus  Indians,  300 

pounds,  at  14  cents 42  00 

September  29,  1861.     To  beans,  Stanislaus  Indians,  20 

pounds,  at  20  cents « 4  00 

September  29,  1861.     To  bread,  Stanislaus  Indians^  30 

pounds,  at  20  cents 6  00 

462  81 


Meecbdeb  Bbbervation, 

Deeember  31,  1851. 

Received  of  A.  Johnston,  United  States  Indian  agent,  a  receipt,  pay- 
able  on  an  appropriation  being  made  by  the  government  of  the  United 
States  for  such  purposes. 

GEORGE  G.  BELT  &  CO. 

We,  Messrs.  Belt  &  Co.,  the  firm  within  mentioned,  herebj  assign 
Bnd  transfer  the  within  account  and  receipt  to  (Jharles  Y.  Stuart,  of 
San  Francisco,  and  authorize  him  to  collect  and  receive  the  same  to 
his  own  use  and  benefit.  Witness  our  hands  and  seals  this  eighth 
day  of  January,  A.  D.  1865. 

BELT  &  CO.     [l.  s.] 

State  of  Caupobnia,  ) 

City  and  County  of  San  Francisco,  )    ' 

On  this  eighth  day  of  January,  A.  D.  1866,  before  me,  Charlea 
Halsey,  a  notary  public  in  and  for  said  county,  personally  appeared 
William  J.  Howard,  to  me  known  to  be  the  person  who  executed  the 
foregoing  assignment,  and  acknowledged  to  me  that  he  executed  the 
«ame,  as  one  of  the  firm  of  Belt  &  Co.,  above  named,  and  as  the  free- 
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and  voluntary  act  and  deed  of  the  firm  of  Belt  &  Co. ,  therein  described, 
ibr  the  uses  and  purposes  therein  mentioned. 

In  witness  I  have  hereunto  set  my  hand  and  official  seal  on  the  day 

Ft   a  1    ^^^  i^  ^^^  county  aforesaid. 

L^-  ^J  CHABLE8  HALSET, 

Notary  Puhlicy  &c, 

Mbrcbdbs  Indian  Bbbbrvation, 

Valley  of  San  Joaquin^  Oalifomia. 

Received  of  Messrs.  Belt  &  Co.  two  thousand  nine  hundred  and  ten 
pounds  of  beef,  at  twelve  and  a  half  cent«  per  pound ;  six  hundred 
pounds  of  flour,  at  fourteen  cents  per  pound  ;  sixty  pounds  of  beans, 
at  twenty  cents  per  pound,  and  seventy-one  pounds  of  bread,  at  twenty 
cents  per  pound ;  delivered  to  a  party  of  Stanislaus  Indians  and  a 
party  of  the  Four  Creeks  Indians  whilst  on  a  visit  to  this  reservation, 
as  per  verbal  order,  from  August  6  to  September  29,  inclusive.  The 
amount  being  four  hundred  and  sixty-two  dollars  and  eighty-one 
cents,  which  is  to  be  paid  out  of  the  first  appropriation  by  the  govern- 
ment for  such  purposes. 

ADAM  JOHNSTON, 
United  States  Indian  Jgent,  Valley  of  San  Joaquin. 

We,  the  firm  mentioned  in  the  within  receipt  and  the  annexed 
account,  do  hereby  assign  and  transfer  the  said  account  to  Charles  V. 
Stuart,  of  the  city  of  San  Francisco,  and  authorize  him  to  collect  and 
receive  the  amount  thereof  to  his  own  use  and  benefit.  Witness  our 
hands  and  seals  this  eighth  day  of  January,  A.  D.  1856. 

BELT  &  CO.     [l.  s.] 

State  of  California,      7 
County  of  San  Francisco  ^  )     ' 

On  this  eighth  day  of  January,  A.  D.  1856,  before  me,  Charles 
Halsey,  a  notary  public  in  and  ibr  said  county,  personally  appeared 
William  J.  Howard,  to  me  known  to  be  the  person  who  executed  the 
foregoing  assignment,  and  acknowledged  to  me  that  he  executed  the 
same,  as  one  of  the  firm  of  Belt  &  Co.,  above  named,  and  as  the  free 
and  voluntary  act  and  deed  of  the  firm  of  Belt  &  Co.,  therein  described. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  official  seal  on 
Ft  o  1    ^^^  ^^y  ^^^  ^^  ^^®  county  aforesaid. 
^^' ®J  CHABLES  HALSET, 

Notary  Public,  do. 
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CHARLES  y.    STUART. 


[Exhibit  No.  2.] 

Charles  V.  Stuart  vs.  The  United  States. — W.  Hart,  Oomm'r. 

United  StcUes  Indian  department,  per  Col.  Adam  Johnston^  Indian  agent, 
to  Oeorge  G.  Belt  &  (Jo.,  Dr,,for  berf  and  flour  delivered  to  the  Mer- 
cedes  and  Tuolumne  Indians,  as  per  contract  and  agreement,  from  the 
29th  of  Beplefmher  to  date,  at  times  and  in  quaniiiies  asfoUovos : 


1851. 


Sept. 
Oct. 


S^pt. 
Oct. 


Sept. 
Oct. 


Sept. 
Oct 


29 

8 

16 

24 

29 

8 
16 
24 


29 

8 

16 

24 

29 
8 

16 
24 


Da. 

To  Mercedes  indiAQs,  1, 960  lbs.  beef. 

do 1,840 do. 

do 1,970 do. 


.do. 


do 

...... do. ..... — 

do 

do 


1,9»0 do.  I 

7,700  1be.,atl4ctB..$l,078  00 


450  lbs.  flour. 

500 do. 

450. ...do. 
400 do. 

I,8001b8.,atl6ct8. 


To  luolumne  Indians,     960  lbs.  beef. 

do..... 1,040 do. 

do 1,220 do. 

do 1,180.— .do. 

4,400lU.,atl4ct8. 

do 400lb8.  flour. 

do 400 do. 

do 450 do. 

do 400 do. 

1,650  lbs.,  at  16  cts. 


288  00 


616  00 


$1,366  00 


264  00 


880  00 


2p  346  00 


Received  of  A.  Johnston,  United  States  Indian  agent,  for  the  above 
amount,  a  receipt,  payable  on  an  appropriation  being  made  by  the 
government  of  the  United  States  for  such  purposes. 

GEORGE  G.  BELT  &  CO. 

We,  George  G.  Belt  &  Co.,  the  firm  mentioned  in  the  within  ac- 
count and  receipt,  hereby  assign  and  transfer  the  same  to  Charles  Y. 
Stuart,  of  the  city  of  San  Francisco,  and  authorize  him  to  collect  and 
receive  the  same  to  his  own  use  and  benefit.  Witness  our  hands  and 
seals  this  eighth  day  of  January,  A.  D.  1855. 

G.  G.  BELT  &  CO.     [l.  s.] 


ss. 


State  of  California,  1 

City  and  County  of  San  Francisco,  ) 

On  this  eighth  day  of  January,  A.  D.  1855,  before  me,  Charles 
Halsey,  a  notary  public  in  and  for  said  county,  personally  appeared 
William  J.  Howard,  to  me  known  to  be  the  person  described  in  and 
who  executed  the  foregoing  assignment,  and  acknowledged  to  me  that 
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he  executed  the  same  as  one  of  the  firm  of  Belt  &  Co.,  and  as  the  free 
and  voluntary  act  and  deed  of  George  G.  Belt  &  Co.,  therein  described, 
for  the  uses  and  purposes  therein  mentioned. 

In  witness  whereof*,  I  have  hereunto  set  mj  hand  and  official  seal 

Tr  a  1  ^'^  ^^^  ^^7  ^^^  i^  ^^^  county  aforesaid. 

L^-  ^J  CHARLES  HALSEY, 

Notary  PMic. 

Mercedes  Indian  Reservation, 

VdUey  of  San  Joaquin,  Calif omia. 

Received  of  Geo.  G.  Belt  &  Co.,  twelve  thousand  and  one  hundred 
pounds  of  beef,  at  fourteen  cents  per  pound,  and  three  thousand  four 
hundred  and  fifty  pounds  of  flour,  at  sixteen  cents  per  pound;  delivered 
to  the  Indians  on  the  Mercedes  and  Tuolumne  rivers^  as  per  contract, 
from  September  29  to  October  24,  inclusive. 

The  amount  being  twenty-two  hundred  and  forty-six  dollars, 
which  is  to  be  paid  out  of  the  first  appropriation  by  the  government 
for  such  purposes. 

[l.  s.]  ADAM  JOHNSTON, 

U.  8.  Indian  Agenty  VaUey  of  San  Joaquin. 

We,  George  G.  Belt  &  Co.,  the  firm  mentioned  in  the  foregoing 
account  and  receipt,  hereby  assign  and  transfer  the  same  to  Charles 
y.  Stuart,  of  the  city  of  San  Francisco,  and  authorize  him  to  collect 
and  receive  the  same  to  his  own  use  and  benefit. 

Witness  our  hands  and  seals  this  eighth  day  of  January,  A.  D. 
1855. 

GEO.  G.  BELT  &  CO.     [l.  s.] 

State  op  California,  ) 

City  and  Cauniy  of  San  Franeiaeo^  \ 

On  this  eighth  day  of  January^  A.  D.  1855,  before  me,  Charles 
Halsey,  a  notary  public  in  and  for  said  county,  personally  appeared 
William  J.  Howard,  to  me  known  to  be  the  person  who  executed  the 
within  assignment,  and  acknowledged  to  me  that  he  executed  the  same 
freely  and  voluntarily  as  the  act  and  deed  of  George  G.  Belt  &  Co., 
the  firm  therein  mentioned,  and  for  the  uses  and  purposes  therein 
mentioned. 

r  1  In  witness  whereof,  I  have  hereunto  set  my  hand  and  official 
^  *    '  J        seal  on  the  day  and  in  the  county  aforesaid. 

CHARLES  HALSEY, 

Notary  Public,  dkc. 
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CUARLES  y.    8TUABT. 


[Exhibit  No.  S.] 

Stuart  vs.  The  United  States. — W.  Hart,  Com'r. 

United  Stales  Indian  department^ per  Cell.  Adam  JoJmsUmy  Indian  agentj 

to  Belt  &  Co.  J  Dr. 

For  beef  and  flour  furnished  the  Mercedes  and  Tuolumne  Indians 
during  the  month  of  November,  as  per  contract,  at  times  and  in 
quantities  as  follows : 


1851. 
November 


De. 

2     To  beef  per  Mercedes  Indians,  1^  950  pounds. 

9  , ..do do  ......  1|906  pounds. 

16    ......do do 1,784  pounds. 

23 
30 


3 
10 
17 
24 

5 
12 
19 
26 

6 
12 
19 
26 


..do. ....... ..do  ......  1,847  pounds. 

do. .........do 1,860  poands. 

9, 347  lbs.,  at  14  cents. 

To  flour.. do .       500  pounds. 

......do...... ....do 450  pounds. 


......do .....do  ......      400  pounds. 

do do 450  pounds. 

1, 800  lbs.,  at  16  cents. 

To  beef  per  Tuolumne  Indians,  1 ,  360  pounds. 

......do do  . ..  1,402  pounds. 

do ..do 1|  870  pounds. 

......do ..do  ......  1,230  pounds. 

5, 362  lbs.,  at  14  cents. 

To  flour.. do 460  pounds. 

do ..do ...      400poimds. 

......do ....do ...      400  pounds. 

......do .....do  ......      400  pounds. 

1, 650  lbs.,  at  16  cents. 


$1,308  68 


288  OQ 


760  68 


264  00 


2, 611  26 


Mercedes  KESERVAiioiiy  December  l^  1851. 

Received  of  A.  Johnston,  United  States  Indian  agent,  for  the  above 
amount,  a  receipt,  payable  on  an  appropriation  being  made  by  the 
government  of  the  United  States  for  such  purposes. 

G.  G.  BELT  &  CO. 

We,  Messrs.  Belt  Se  Oo.,  the  firm  named  in  the  foresoin^  account 
and  receipt,  hereby  assign  and  set  over  the  same  to  Charles  Y •  Stuart, 
of  San  Francisco,  and  authorize  him  to  collect  the  same  to  his  own 
use  and  benefit.  Witness  our  hands  and  seals  this  eighth  day  of 
January,  A.  D.  1866. 

BELT  &  CO.     [l.  s.] 


State  of  Califobkia,  ) 

City  and  County  of  San  Francisco ,  )  '* 


On  this  eighth  day  of  January,  A.  D.  1856,  before  me,  Charles 
Halsey,  a  notary  public  in  and  for  said  conntyi  personally  appeared 
William  J.  Howard^  to  me  known  to  be  the  person  who  executed  the 
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within  assignment,  and  acknowledged  to  me  that  he  executed  the 
same  as  one  of  the  firm  of  Belt  &  Co.,  above  named,  and  as  the  free 
and  voluntary  act  and  deed  of  the  firm  of  Belt  &  Co. ,  therein  de- 
scribed, for  the  uses  and  purposes  therein  mentioned, 
r  1  In  witness  whereof,  I  have  hereunto  set  my  hand  and  official 
'-''-'      seal  in  the  county  and  on  the  day  aforesaid. 

CHARLES  HALSEY, 

Notary  Public^  dec, 

Mercedes  Indian  Reservation, 

Vailey  of  San  Joaquin,  Cdli/omia. 

Received  of  George  G.  Belt  &  Co.  fourteen  thousand  seven  hundred 
and  nine  pounds  of  beef,  at  fourteen  cents  per  pound,  and  three  thou- 
sand four  hundred  and  fifty  of  flour,  at  sixteen  oents  per  pound;  de- 
livered to  the  Indians  on  the  Meroedes  and  Tuolumne  rivers,  as  per 
contract,  from  November  2  to  November  30,  inclusive.  The  amount 
rbeing  two  thousand  six  hundred  and  eleven  dollars  and  twenty-six 
oents,  which  is  to  be  paid  out  of  the  first  appropriation  by  the  govern- 
ment for  such  purposes. 

ADAM  JOHNSTON, 
United  States  Indian  Agent,  VaJley  of  San  Joaquin. 

We,  George  G.  Belt  &  Co.^  the  firm  named  in  the  foregoing  account 
and  receipt,  hereby  assign  and  transfer  the  same  to  Charles  V.  Stuart, 
of  San  Francisco,  and  authorise  him  to  collect  and  receive  the  same- 
to  his  own  use  and  benefit.  Witness  our  hands  and  seals  this  eighth; 
day  of  January,  A.  D.  1855. 

GEO.  G.  BELT  &  CO.     [l.  s.] 

State  op  Caupornia,  )  ^^ 

Oiiy  and  County  of  San  Francieco,  )     ' 

On  this  eighth  day  of  January,  A.  D.  1865,  before  me,  Charles 
Halsey,  a  notary  public  in  and  for  said  county,  personally  appeared 
William  J.  Howard,  to  me  known  to  be  the  person  who  executed  the 
within  assignment,  and  acknowledged  to  me  that  he  executed  the 
same  as  one  of  the  firm  of  Belt  &  Co.,  and  as  the  free  and  voluntary 
act  and  deed  of  George  G.  Belt  &  Co.,  the  firm  therein  described,  for 
the  uses  and  purposes  therein  mentioned. 

r       -|  In  witness  whereof,  I  have  hereunto  set  my  hand  and  official 
I-  *   '^      seal  on  the  day  and  in  the  county  aforesaid. 

CHARLES  HALSET, 

Notary  PuUiCj  dc. 
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CHAHLES  V.    STUART. 


[Exhibit  No.  4.] 

Charms  V.  Stuart  vs.  The  Unitbd  States. — W.  Hart,  Comm'r. 

United  States  Indian  department y  per  Gd.  Adam  Johnston^  Indian  agents 

to  Messrs.  Belt  dt  Co.j  Dr. 

For  beef  and  flour  furnished  the  Mercedes  and  Tuolumne  Indians 
during  the  month  of  December,  as  per  contract,  at  times  and  in 
quantities  as  follows : 


1851. 

Deeember   7 

14 

21 

50 

1 

8 

15 

22 

30 

3 
10 
17 
24 
31 

3 
10 
17 
24 
31 


Da. 
To  beef  per  Mercedes  Indiaoi,  2, 099 

do do .•  1,990 

do do 1,973 

do... .......do  ......  1,975 

8,037  Ibt.,  at  14 cents... 

To  floor do 500 

.....do.. do 450 

•••••do.......... do  ......      450 

do .....do 400 

.•••••do ....do. ..      400 

2, 200  lbs  ,  at  16  cents. .. 

To  beef  per  Taolumne  Indians,  1,580 

do do 1,470 

do do J,402 

•••••do do 1,488 

do do 1,390 

7,270  lbs.,  at  14  cents-, 

To  flour do 450 

do do 400 

.....do do 400 

.....do.... ......do  ......      450 

.....do...... ....do  ......      350 

2,050  lbs.,  at  16  cents... 

Marcedes  Reserration. — Less  bill  of  property  of  Deeember 
81,  1851. 

Marks  &  Stones $593  00 

Reynolds  and  otbers • • 1,031  25 


$1, 125  18 


352  00 


1, 017  so 


328  00 


2,822  98 


1,624  25 


1, 198  78 


Received  of  United  States  Indian  Agent  A.  Johnson,  for  the  above 
.amount,  a  receipt,  payable  on  an  appropriation  being  made  by  the 
United  States  government  for  such  purposes. 

G.  Q.  BELT  &  CO. 

We,  Messrs.  Belt  &  Co. ,  the  firm  mentioned  in  the  within  account 
iind  receipt,  hereby  assign  and  transfer  the  same  to  Charles  Y.  Stuart, 
of  the  city  of  San  Francisco,  and  authorize  him  to  collect  and  receive 
the  amount  thereof  to  his  own  use  and  benefit. 

Witness  our  hands  and  seals  this  eighth  day  of  January,  A.  D.  1855. 

G.  G.  BELT  &  CO.    [l.  s.] 
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State  of  Caufornia,  ) 

City  and  County  0/ San  Francisco  ^  \  **' 

Ou  this  eighth  day  of  January,  A.  D.  1855,  before  me,  Charles 
Halsey,  a  notary  public  in  and  for  said  county^  personally  appeared 
William  J.  Howard,  to  me  known  to  be  the  person  who  executed  the 
foregoing  assignment,  and  acknowledged  to  me  that  he  executed  the 
same  as  one  of  the  firm  of  Belt  &  Co.,  and  as  the  free  and  voluntary 
act  and  deed  of  the  firm  of  Qeorge  G.  Belt  &  Co.,  therein  described, 
for  the  uses  and  purposes  therein  described. 

r        -|     In  witness  whereof,  I  have  hereunto  set  my  hand  and  official 
^  *    '-'  seal  on  the  day  and  in  the  county  aforesaid. 

CHARLES  HALSEY, 
Notary  Public^  etc. 

Mercedes  Indian  Beservatcon, 

Valley  of  San  Joaquin^  Califomia. 

Received  of  George  G.  Belt  &  Co.  fifteen  thousand  three  hundred 
and  seven  pounds  of  beef,  at  fourteen  cents  per  pound,  and  four  thousand 
two  hundred  and  fifty  pounds  of  flour,  at  sixteen  cents  per  pound;  de- 
livered  to  the  Indians  on  the  Mercedes  and  Tuolumne  rivers,  as  per 
contract,  from  December  1  to  December  31,  inclusive. 

The  amount  being  twenty-eight  hundred  and  twenty-two  dollars 
and  ninety-eight  cents,  which  is  to  be  paid  out  of  the  first  appropria- 
tion by  the  government  for  such  purpose,  less  sixteen  hundred  and 
twenty-four  dollars  and  twenty-five  cents,  being  the  amount  of  twa 
bills  of  government  property  sold  to  Messrs.  Belt  &  Co.  and  credited 
upon  the  account  appended  to  this  voucher  or  receipt,  which  is  thereby 
reduced  to  the  sum  of  eleven  hundred  and  ninety-eight  dollars  and 
seventy-three  cents,  to  be  paid  out  of  said  appropriation. 

ADAM  JOHNSTON, 
United  States  Indian  Agent ,  Valley  of  San  Joaquin. 

We,  George  G.  Belt  &  Co.^  within  named,  hereby  assign  and  trans- 
fer the  within  account  and  receipt  to  Charles  Y.  Stuart,  of  San  Fran- 
cisco, and  authorize  him  to  collect  and  receive  the  same  to  his  own  use 
and  benefit.  Witness  our  hands  and  seals  this  eighth  day  of  January^ 
A.  D.  1855. 

G.  G.  BELT  &  CO.     [l.  s.] 

State  op  California,  )  „„ 

City  and  County  of  San  Francisco^  ) 

On  this  eighth  day  of  January,  A.  D.  1855,  before  me,  Charles 
Halsey,  a  notary  public  in  and  for  said  county,  personally  appeared 
William  J.  Howard,  to  me  known  to  be  the  person  who  executed  the 
foregoing  assignment,  and  acknowledged  to  me  that  he  executed  the 
same  as  one  of  the  firm  of  Belt  &  Co.,  and  as  the  free  and  voluntary 
act  and  deed  of  the  firm  of  George  G.  Belt  and  Co.  therein  described. 
J.  -|  In  witness  whereof,  I  have  hereunto  set  my  hand  and  official 
l^'  ®*J  seal  on  the  day  and  in  the  county  afosesaid. 

CHARLES  HALSEY, 

Notary  Public^  dtc. 
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CHARLES   V.    STUART. 


[Exhibit  No.  5.] 

Chaeles  V.  Stuabt  vs.  The  United  States. — W.  Habt^  Comm'r, 

United  States  Indian  department^  per  Col,  Adam  Johnston,  Indian  agent^ 
to  Belt  dk  Go.y  Dr.  J  for  beef  and  flour  furnished  the  Mercedes  and 
Tuolumne  Indians  during  the  month  of  January,  1852,  as  per  contract^ 
a^  times  and  in  qitantities  as  follows: 


1862. 

< 

Dk. 

Jan.       10 

To  beef  for  Mercedes  IndianB, 

1,946 

23 

do...... do 

1,763 

10 

To  flour do 

400 

3, 709  pounds,  at  14  cts. 

$519  26 

23 

...do .....do...... 

350 

To  beef  for  Tuolumne  Indians, 

750  pounds,  at  16  cts. 

120  00 

12 

1,825 

27 

do do...... 

1,976 

12 

To  flour do 

400 

3, 800  pounds,  at  14  cts. 

532  00 

23 

do..... do 

450 

850  pounds,  at  16  cts. 

136  00 

1,307  26 

Mercedes  Besebvation, 

January  31,  1852. 
Beceived  of  A.  JohnstoD,  United  States  Indian  agent,  for  the  above 
•amount,   a  receipt,  payable  on  an  appropriation  being  made  bj  the 
United  States  government  for  such  purposes. 

G.  G.  BELT  &  CO. 


We,  Messrs.  Belt  &  Co.^  the  firm  named  in  the  foregoing 
and  receipt,  hereby  assign  and  set  over  the  same  to  Charles  V . 


account 
Stuart, 
of  the  city  of  San  Francisco,  and  authorize  him  to  collect  and  receive 
the  pame  to  his  own  use  and  benefit.  Witness  our  hands  and  seals 
this  eighth  day  of  January,  A.  D.  1865. 

BELT  &  CO.     [l.  8.] 


ss. 


State  of  California,  > 

City  and  County  of  San  Francisco,  J 

On  this  eighth  day  of  January,  A.  D.  1855,  before  me,  Charles 
Halsey,  a  notary  public  in  and  for  said  county,  personally  appeared 
William  J.  Howard,  to  me  known  to  be  the  person  who  executed  the 
within  assignment,  and  acknowledged  to  me  that  he  executed  the 
same  as  one  of  the  firm  of  Belt  &  Co.,  and  as  the  free  and  voluntary 
act  and  deed  of  the  firm  of  Belt  &  Co.,  therein  mentioned,  for  the  uses 
and  purposes  therein  mentioned. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  official  seal 
r-   „  1  on  the  day  and  in  the  county  aforesaid. 
^^' ^J  CHABLE8  HALSEY, 

Notary  Pvblio,  (tc. 
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Mbrcedes  Indian  Beservation, 

Valley  of  San  Joaquin j  California, 

Beceived  of  George  G.  Belt  &  Co.  seven  thousand  five  hundred  and 
nine  pounds  of  heef,  at  fourteen  cents  per  pound,  and  sixteen  hundred 
pounds  of  flour,  at  sixteen  cents  per  pound  ;  delivered  to  the  Indians 
upon  the  Mercedes  and  Tuolumne  reservations,  as  per  contract,  from 
January  1  to  January  31,  inclusive,  in  the  year  1852. 

The  amount  being  thirteen  hundred  and  seven  dollars  and  twenty- 
six  cents,  which  is  to  be  paid  out  of  the  first  appropriation  made  by 
the  government  of  the  United  States  for  such  purposes. 

ADAM  JOHNSTON, 
United  Stales  Indian  Agent y  Valley  of  San  Joaquin, 

We,  George  G.  Belt  &  Co.,. the  firm  named  in  the  foregoing  receipt 
and  account,  hereby  assign  and  transfer  the  same  to  Charles  Y .  Stuart, 
of  the  city  of  San  Francisco,  and  authorize  him  to  collect  and  receive 
the  same  to  his  own  use  and  benefit.  Witness  our  hands  and  seals 
this  eighth  day  of  January,  A.  D.  1855. 

GEO.  G.  BELT  &  CO.     [l.  s.] 

State  op  California,  > 

City  and  County  of  San  FrandacOy  \     ' 

On  this  eighth  day  of  January,  A.  D.  1855,  before  me,  Charles 
Halsey,  a  notary  public  in  and  for  said  county,  personally  appeared 
William  J.  Howard,  to  me  known  to  be  the  person  who  executed  the 
within  assignment,  and  acknowledged  to  me  that  he  executed  the  sanle 
as  one  of  the  firm  of  Belt  &  Co. ,  and  as  the  free  and  voluntary  act  and 
deed  of  the  firm  of  George  G.  Belt  &  Co.,  therein  described,  for  the 
uses  and  purposes  therein  mentioned. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  official  seal  on 


[l.  s.] 


the  day  and  in  the  county  aforesaid. 


CHABLES  HALSEY, 

Notary  Public^  dc. 


Statb  of  California,  ) 

City  and  County  of  San  Francisco,  j     * 

Adam  Johnston^  of  the  said  city,  being  duly  sworn,  deposes  and 
says :  That  he  was  acting  Indian  agent  lor  the  United  States  in  the 
valley  of  the  San  Joaquin,  in  said  State,  from  the  month  of  June, 

1850,  to  the  month  of ,  1852,  and  that,  according  to  his  knowledge, 

information,  and  belief,  the  several  articles  charged  and  specified  in 
the  several  accounts  which  are  hereto  annexed  were  actually  furnished 
and  delivered  as  specified  therein,  and  at  the  prices  therein  set  forth, 
and  that  there  are  due  therefor  the  several  sums  mentioned  in  the 
receipts  hereto  annexed.     Deponent  further  says  that,  as  he  is  in* 
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formed  and  believes,  the  contract  therefor  by  Messrs.  Belt  &  Co.  was 
fully  and  entirely  fulfilled  and  performed  by  them. 

ADAM  JOHNSON. 

Subscribed  and  sworn  jto  this  eighth  day  of  January,  A.  D.  1856, 
before  me. 

r     g  .  CHAHLES  HALSEY, 

*-  *    '-•  Notary  Public^  dec. 


IN  THE  UNIIED  STATES  COURT  OP  CLAIMS. 

Chaelks  V.  Stuart,  complainant,  vs.  The  United  States. 

I,  the  undersigned,  William  Hart,  a  commissioner  duly  appointed 
by  the  Court  of  Claims  of  the  United  States  for  the  State  of  California, 
do  hereby  certify  that,  in  pursuance  of  a  stipulation,  of  which  a  copy 
is  annexed  to  the  deposition  of  P.  T.  Smith,  in  this  case,  I  was  duly 
attended,  on  the  day  mentioned  in  my  certificate  attached  to  thia 
deposition,  by  J.  D.  Stevenson,  esq.,  on  the  part  of  the  claimant,  and 
by  J.  B.  Townsend,  esq.,  on  the  part  of  the  United  States,  and  by 
Adam  Johnston,  the  witness  on  the  part  of  the  claimant,  who  deposed 
as  follows : 

Question.  State  your  name,  age,  occupation,  and  place  of  residence 
for  the  last  year  ? 

Answer.  Adam  Johnston ;  aged  forty-six ;  lawyer ;  and  place  of 
residence  San  Francisco. 

Question.  State  if  you  have  any  interest,  direct  or  indirect,  in  the 
claim  of  Charles  Y.  Stuart  against  the  United  States  for  supplies  fur- 
nished to  the  Indian  department  in  the  State  of  California? 

Answer.  None  whatever. 

Question.  State  if  you  are  in  any  degree  related  to  said  claimant  ? 

Answer.  None  whatever. 

Question.  Did  you,  in  the  years  1851  and  1852,  hold  any  appoint- 
ment under  the  United  States  government;  and  if  so,  what  was  that 
appointment  ? 

Answer.  Yes;  I  was  Indian  sub-agent,  first  for  the  State  of  Cali- 
fornia, and  subsequently  for  the  valley  of  the  San  Joaquin. 

Question.  What  were  your  duties  under  such  appointment? 

Answer.  To  ascertain  the  condition  of  the  Indians  in  California  \ 
their  number  and  condition  generally. 

Question.  During  the  period  above  mentioned  did  you,  as  United 
States  sub-Indian  agent,  make  any  contract  with  Belt  &  Co.  for  the 
supply  of  articles  of  food  for  the  Indians  in  the  valley  of  San  Joaquin; 
and  if  so,  did  they  supply  such  articles  ? 

Answer.  I  did  make  a  contract  with  Belt  &  Co.  for  a  certain  amount 
of  beef  monthly,  which  they  furnished. 

Question.  Did  you  contract  with  them  for  the  supply  of  any  other 
article  of  food  besides  beef;  if  so,  what? 

Answer.  Flour. 

Question.  State  whether  the  papers  now  produced,  and  marked> 
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respectively,  from  1  to  5,  contain  the  6ux;ount  of  the  articles  delivered 
by  Belt  &  Co.,  by  your  orders,  under  the  above  contract? 

Answer.  They  do. 

Question.  Are  the  receipts  respectively  attached  to  each  account 
your  receipts  for  the  articles  so  furnished  by  Belt  &  Oo.  ? 

Answer.  They  are. 

Question.  State  whether  the  prices  charged  by  Belt  &  Co.  in  said 
accounts  were  the  contract  prices,  and  whether  they  were  &ir  and 
reasonable  at  the  time  of  the  delivery  thereof? 

Answer.  They  were  the  contract  prices,  and  I  thought  them  at 
the  time  fair  and  reasonable. 

Question.  What  was  done  with  the  articles  so  furnished  by  Belt 
&0o. 

^  Answer.  They  were  distributed  among  the  Merced  and  Tuolumne 
river  Indians. 

Oroas-exanUned  by  J.  B,  Townaendy  esq.y  on  the  part  of  the  United 

States. 

Question.  What  amount  of  beef  and  flour  did  you  contract  with 
Belt  &  Co.  to.supply  monthly  ? 

Answer.  No  particular  amount  monthly;  that  would  depend  upon  the 
number  of  Indians  on  the  Mere-ed  and  Tuolumne;  at  times  there  were  a 
great  many  more  than  at  others,  and  consequently  had  to  supply  more. 

Question.  Was  your  contract  with  Belt  &  Co.  then  to  furnish  the 
Indians  of  the  Merced  and  Tuolumne  rivers  with  beef  and  flour  when- 
ever they  should  ask  for  or  demand  it  ? 

^  Answer.  No,  sir;  it  was  regulated  by  my  own  idea  of  their  neces- 
sities, and  at  the  end  of  every  month  I  gave  receipts  accordingly. 

Question.  Who  made  the  manuel  delivery  of  beef  and  flour  to  the 
Indians  ? 

Answer.  Mr.  Belt,  generally;  when  he  did  not,  some  one  of  his 
partners,  or  some  one  in  his  employ. 

Question.  Were  you  present  at  the  delivery  of  all  or  any  of  the 
articles  charged  in  these  accounts  ? 

Answer.  I  was  present  when  I  could  be;  it  sometimes  happened 
that  I  was  necessarily  absent  in  other  parts  of  the  valley. 

Question.  Were  you  present  when  the  articles  charged  in  bill  No. 
1  were  delivered  to  the  Four  Creek  and  Stanislaus  Indians  ? 

Answer.  I  was. 

Question.  Did  you  direct  the  quantity  of  articles  charged  in  that 
bill  to  be  deliver^  to  them,  respectively,  or  did  you  leave  Messrs.  Belt 
&  Co.  to  deliver  what  quantity  they  saw  fit,  or  the  Indians  might 
apply  for  ? 

Answer.  We  settled  upon  the  amount  between  us,  that  is,  Belt  & 
Co.  and  myself,  required  for  the  number  of  Indians  present  on  the 
occasion. 

Question.  Was  this  settlement  before  or  after  the  articles  were 
delivered,  that  is,  settlement  on  the  amount  to  be  furnished? 

Anilwer.  I  am  under  the  impression  it  was  before  or  during  the 
time  they  were  delivered,  they  were  irregular  in  coming  in. 

Rep.  C.  C.  190 2 
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Question.  Have  you  any  other  means  of  such  knowledge  besides 
what  you  have  now  stated  ? 

Answer.  I  believe  not.  I  was  always  satisfied  when  signing  the 
receipts,  from  some  cause  or  other  that  such  had  been  the  case. 

Question.  What  amount  in  all  was  furnished  under  contracts  with 
joa  as  Indian  sub- agent,  whilst  you  were  such  agent,  with  Belt  &  Co. 
and  all  others  with  whom  you  made  such  contracts  ? 

Answer.  I  am  unable  to  say  from  memory  the  amount  ? 

Question.  Was  it  as  much  as  $100,000  ? 

Answer.  I  think  not. 

Question.  Was  it  as  much  as  $50,000  ? 

Answer.  I  am  unable  to  say  positively  whether  it  was  or  not. 

Question.  To  the  best  of  your  knowledge  and  belief  was  it  as  much 
M  160,000  ? 

Answer,  About  that,  I  should  judge. 

Be-examination. 

Question.  Do  you  know  the  signatures  attached  to  each  of  the  re- 
ceipts on  each  of  the  bills  produced  ? 

Answer.  I  think  I  do.  To  bill  No  1,  the  signature  is  in  the  hand- 
writing of  George  G.  Belt,  of  the  firm  of  Belt  &  Co. ;  to  bill  No.  2, 
the  same  answer ;  to  bill  No.  3,  the  same  answer ;  to  bill  No.  4,  the 
same  answer  ;  the  same  to  No.  6. 

Question.  Do  you  know  the  signature  to  the  assignment  on  each 
bill ;  and  if  so,  whose  is  it  ? 

Answer.  All  of  them  are  in  the  handwriting  of  William  J.  Howard, 
one  of  the  firm  of  Belt  &  Co. 

Question.  Did  Mr.  George  G.  Belt  hold  any  appointment  under  the 
government  during  the  time  the  provisions  were  distributed  as  charged 
m  the  bills  ;  and  if  so,  what  ?  « 

Answer.  Early  in  1851 1  recommended  him  as  a  suitable  person  to 
trade  with  the  Indians,  and  I  was  authorized  by  the  department,  on 
his  executing  the  usual  bonds,  to  appoint  him,  which  I  did. 

Grosa-examination  resumed. 

Question.  Did  you  appoint  Mr.  Belt  to  trade  with  the  Indians  pre- 
vious to  any  express  authority  from  the  department? 

Answer.  I  don't  think  I  appointed  him.  I  could  not  without  au- 
thority from  the  department. 

Question.  Had  he  given  the  bond  as  Indian  trader,  which  yoa  have 
spoken  of,  previous  to  the  distribution  of  the  goods  charged  in  his  bill  ? 

Answer.  I  don't  remember  the  date  of  the  bond  exactly,  but  I  pre- 
sume it  was  about  the  commencement  of  the  delivery  of  those  articles. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  claim  in 
q^ueetion ;  if  yea,  please  to  state  it  ? 

Answer,  Nothing. 

ADAM  JOHNSTON. 
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Statb  of  Caltvornia,     ) 
County  of  San  FranciacOy  \  *  ' 

On  this  29th  day  of  May,  A.  D.  1866,  personally  came  Adam  John- 
ston, the  witness  within  named,  and  after  having  been  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witness,  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner.  The  deposition  of  Adam  Johnston,  taken  at  the 
request  of  the  claimant,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Cburt  of  Claims,  in  the 
name  of  Charles  V.  Stuart. 

The  counsel  of  the  United  States  was  notified,  did  attend,  did  not 
object,  and  cross-examined  the  witness. 

W.  HART,  Gommiasioner.     [seal.] 


District  of  Columbia,  ) 
Washington   County,  )  *** 

On  this  26th  day  of  June,  A.  D.  1856,  personally  came  Oliver  M.  Wo- 
zencrafb,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witness ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioner. 

The  deposition  of  Oliver  M.  Wozencraft,  taken  at  the  request  of  Charles 
V.  Stuart,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States  now  pending  in  the  Court  of  Claims^  in  the  name  of 
Charles  V.  Stuart  vs.  The  United  States : 

General  interrogatory  by  the  commissioner.  State  your  name,  occu- 
pation, age,  place  of  residence  for  the  past  year,  whether  you  have  any 
interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of  inquiry, 
and  whether  you  are  in  any  degree  related  to  the  claimant. 

Answer.  My  name  is  Oliver  M.  Wozencraft;  a  physician;  aged 
about  forty-three  years;  and  have  resided  in  San  Francisco,  California, 
for  the  past  year.  I  have  no  interest,  direct  or  indirect,  in  the  claim, 
and  am  not  related  to  the  claimant. 

1st  interrogatory.  Were  you  in  the  employment  of  the  government 
in  California  in  the  years  1851  and  1852  ?  If  yea,  state  the  same,  and 
also  your  instructions,  if  you  had  any. 

Answer.  I  was  in  the  employment  of  the  government  in  California 
in  1851  and  1852,  as  a  commissioner  and  Indian  agent  to  make  treaties 
with  the  Indians  and  to  take  charge  of  them.  I  nad  written  instruc- 
tions, which  will  be  found  in  Senate  Executive  Document  No.  4,  March 
17,  1853,  special  session. 

2d  interrogatory.  Do  you  know  one  Adam  Johnston  ?  If  yea,  state 
what  employment  he  was  in,  where,  and  under  whose  supervision. 
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Answer.  I  know  Adam  Jolinston;  he  was  in  the  employment  of  the 

government  as  a  sub-Indian  agent,  acting  in  the  San  Joaqain  valley, 
^lifornia. 

3d  interrogatory.  Do  you  know  anything  of  a  contract  made  be- 
tween the  said  Johnston  and  George  G.  Belt  &  Co.,  for  the  supply  of 
beef  and  other  provisions  to  the  Indians  of  San  Joaquin  valley  and 
Toulumne  and  Merced  rivers  ?  If  yea,  state  the  same,  and  say  whether 
there  was  any  exigency  which  made  such  contract  necessary  and 
proper. 

Answer.  I  never  saw  the  contract,  but  I  know  the  fact  that  Belt  & 
Go.  were  furnishing  supplies  to  the  Indians  under  Adam  Johnston's 
supervision.  There  was  a  portion  of  the  Indians  with  whom  treaties 
were  made,  and  who  were  moved  into  a  reservation,  and  it  was  neces- 
sary to  fiirnish  them  with  supplies  to  prevent  starvation. 

4th  interrogatory.  If  you  know  who  compose  the  firm  of  GTeorge 
Belt  &  Co.,  state  the  same,  and  what  was  their  employment  in 
the  Indian  nation,  and  what  was  their  character  for  honesty  and 
probity  ? 

Answer.  I  knew  Mr.  Belt  intimately,  and  understood  that  William 
and  George  Howard  were  his  partners  at  the  time,  but  I  do  not  know 
the  fact.  Belt  was  a  trader,  and  always  bore  a  good  character  for 
honesty. 

6th  interroratory.  If  you  know  anythiog  else  to  benefit  the  peti- 
tioner, state  the  same  as  though  particularly  interrogated. 

Answer.  I  know  nothing  else. 

0.  M.  WOZENCBAPT. 

Cross-interrogatories  on  the  part  of  the  government, 

1st  cross- interrogatory.  By  what  authority  was  the  contract  entered 
into? 

Answer.  I  do  not  know. 

2d  cross-interrogatory.  What  other  similar  contracts  were  made  by 
you  and  other  commissioners  ?  What  amount  is  involved  in  those 
contracts  ? 

Answer.  I  did  not  make  the  contract  referred  to,  and  therefore  can- 
not further  answer  the  question. 

3d  cross-interrogatory.  Have  not  those  contracts  been  uniformly  re- 
jected by  the  department,  and  did  not  the  commissioners,  in  any  case^ 
deceive  the  contractors  by  leading  them  to  suppose  that  they  have  any 
such  contracts  f 

Answer.  Contracts  made  by  me,  as  commissioner  for  the  supply  of 
the  Indians,  have  been  rejected  by  the  departmenC.  I  am  not  aware 
that  any  deception  was  practiced  on  the  contractors. 

General  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?    If  so,  state  it. 

Answer.  I  do  not. 

0.  M.  WOZENCRAFT. 

The  adverse  party  did  not  attend. 

A.  AUSTIN  SMITH, 

Commissioner. 

Commissioner's  fees,  |6  30. 
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Supplies  to  Indian  agents. 

Charles  V.  Stuart  vs.  The  United  State. 

Martin  B.  Lewis  vs.  The  United  States. 

In  these  cases,  in  which  testimony  has  been  ordered,  it  is  agreed 
that  William  Hart,  esq.,  commissioner,  should  examine  any  witnesses 
that  may  be  produced  before  him  under  the  same  conditions  as  are 
contained  in  the  agreement  to  take  testimony  in  the  cases  of  Wil- 
liams, Pacheco,  Thompson,  and  Briones. 

P.  PHILLIPS, 

Solicitor  for  Glaimani. 
M.  BLAIR, 
Solicitor  for  the  United  Stales. 
WAsmNGTON,  March  18,  1856. 


IN  THE  UNITED  STATES  COURT  OP  CLAIMS. 

Charles  V.  Stuart,  complainant,  t;^.  The  United  States. 

I,  the  undersigned,  William  Hart,  a  commissioner  duly  appointed 
by  the  Court  of  Claims  of  the  United  States  for  the  State  of  California, 
do  hereby  certify  that,  in  pursuance  of  a  stipulation,  of  which  a  copy 
is  hereunto  annexed,  I  was  duly  attended,  on  the  day  mentioned  in 
my  certificate  attached  to  this  deposition,  by  J.  D.  Stevenson,  esq., 
on  the  part  of  the  claimant,  and  by  J.  B.  Townsend,  esq.,  on  the 
part  of  the  United  States,  and  by  P.  T.  Smith,  the  witness  on  the 
part  of  the  claimant,  who  deposed  as  follows : 

Question.  State  your  name,  age,  occupation,  and  place  of  residence 
for  the  last  year. 

Answer.  P.  T.  Smith,  aged  32  years,  occupation,  carpenter ;  resi- 
dence for  the  last  year.  Mission  Dolores,  San  Francisco. 

Question.  State  if  you  have  any  interest,  direct  or  indirect,  in  the 
claim  of  Charles  Y.  Stuart  against  the  United  States  for  supplies  fur- 
nished to  the  Indian  department  in  the  State  of  California  ? 

Answer.   None  whatever. 
,  Question.   State  if  you  are  in  any  degree  related  to  said  claimant? 

Answer.   Not  at  all. 

Question.   In  what  employ  were  you  in  the  years  1851  and  1852  ? 

Answer.  I  was  in  the  employ  of  George  Q-.  Belt  &  Co.,  on  the 
Merced  river,  from  June,  1851,  to  January,  1852. 

Question.  During  that  period  do  you  know  of  any  beef  and  flour 
being'  delivered  to  the  Indians  ;   if  so,  where  and  by  whom  ? 

Answer.  Ye^  ;  beef  and  flour  was  delivered  to  the  Indians  on  the 
Merced  Biver  Indian  reservation.  Beef  was  also  sent  over  to  the 
Tuolumne  Indians. 

Question.   Who  had  charge  of  the  Indians  at  that  reservation  ?   j 
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Answer.  Colonel  Johnston,  the  sub-Indian  agent; 

Question.  How  often  was  beef  and  flour  distributed  to  the  Indians 
on  the  Merced  and  Tuolumne  rivers,  and  in  what  quantities  ? 

Answer.  The  beef  w^s  killed  two  or  three  times  a  week  ;  there 
was  killed  sometimes  one,  sometimes  three,  but  mostly  three  at  each 
killing.  I  have  seen  bags  of  flour  delivered  to  the  Indians,  but  not 
much ;  I  was  not  where  I  could  see  it.  The  beef  was  killed  in  a 
coral  near  where  I  was  working,  and  I  assisted  frequently  at  the 
killing.  I  knew  of  a  feast  there  was  on  the  Merced  of  several  bags  of 
flour  having  been  given  to  the  Indians  in  sacks,  I  think,  of  200 
pounds  each  ;  this  feast  was,  I  think,  in  December,  1851. 

Question.  Did  you  see  anything  besides  flour  distributed  to  the 
Indians  at  that  feast? 

Answer.  Yes,  beef.  During  that  large  feast  they  must  have  killed 
four  times  that  week,  and  must  have  killed  that  week  about  nine 
beasts,  all  of  which  was  distributed  except  a  quarter  of  one  beef  used 
in  the  house. 

Question.  What  was  the  weight  of  the  beasts,  generally  ? 

Answer.  About  four  to  five  hundred,  and  might  be,  some  of  them, 
six  hundred;  the  average  was  about  five  hundred;  but  I  am  not  much 
of  a  jud^e  of  the  weight  of  beef. 

Question.  Who  was  present  at  and  delivered  the  beef  to  the  Indians 
or  superintended  the  delivery? 

Answer.  George  G.  Belt  was  the  director,  and  colonel  was  around 
there  at  the  delivery. 

Cross-eocamined. 

Question.  Were  you  at  Belt's  store,  on  the  Merced,  during  the 
whole  of  the  time  from  June  to  January. 

Answer.  With  the  exception  of  a  visit  of  a  few  days  to  Stockton  on 
business,  I  was  there  all  the  time. 

Question.  Was  the  largest  amount  of  beef  distributed  at  the  great 
feast  which  you  have  mentioned  the  largest  quantity  that  you  know 
to  have  been  distributed  while  you  were  with  Belt  &  Co? 

Answer.  It  was  the  largest  distribution  in  the  same  length  of  time. 

Question.  How  long  did  that  feast  last? 

Answer.  About  a  week. 

Question.  Were  there  some  weeks  during  the  time  that  you  were 
with  Belt  &  Co.  when  there  was  no  beef  distributed  to  the  Indians  ? 

Answer.  I  think  there  was  some  little  delivered  every  week;  some 
weeks  there  was  not  much. 

Question.  Do  you  recollect  any  other  great  feast  whilst  you  were 
there  besides  the  one  you  have  mentioned? 

Answer.  There  was  a  big  feast  in  June,  soon  after  I  went  there;  I 
think  not  so  large  as  the  others;  there  were  one  or  two  others,  but  not 
as  large  as  those  I  have  mentioned. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  claim 
in  question  ;  if  yea,  state  it  ? 

Answer.  I  do  not  know  of  anything. 

P.  T.  SMITH, 
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• 

State  of  California,      ) 
County  of  San  Frandsoo,  )  **' 

On  this  13th  day  of  June,  A.  D.  1856,  personally  came  P.  T.  Smith, 
the  witness  within  named,  and  after  having  heen  first  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions 
contained  in  the  within  deposition  were  written  down  by  the  commis- 
sioner, and  then  proposed  by  him  to  the  witness,  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  presence  of  the 
witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  P.  T.  Smith,  taken  at  the  request 
of  the  claimant,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
Charles  V.  Stuart. 

The  counsel  for  the  United  States  was  notified,  did  attend,  did  not 
object,  and  cross-examined  the  witness. 

WM.  HART,  [l.  s.] 
Oommiaaioner. 


No,  3. 

California  was  acquired  by  treaty  on  February  2, 18S8,  and  admitted 
into  the  Union  on  September  9, 1850. 

.  Gold  had  been  discovered,  and  the  rush  of  population  to  that  re- 
gion was  such  as  tHe  world  had  never  seen  before. 

The  government  had  thus  assumed  the  protection  of  two  races,  the 
white  man,  citizens  of  the  country,  and  the  Indian  tribes  held  in  a 
state  of  pupilage. 

On  the  30th  of  September,  1850,  they  took  the  initiatory  step  of 
preserving  peace,  by  appropriating  $25,000  ^'  to  enable  the  President 
to  hold  treaties  with  the  Indian  tribes  in  the  State  of  California.'* 

The  $25,000  was  no  limitation  upon  the  power  thus  conferred; 
$25,000  more  for  defraying  expenses  of  holding  treaties. 

On  the  30th  of  August,  1852,  $100,000  tor  the  preservation  of 
peace  with  the  Indians  who  had  been  dispossessed  of  their  lands^  until 
permanent  arrangement  could  be  made  for  them. 

On  the  3d  of  March,  1856,  $125,000  for  feeding  and  removing  the 
Indians ;  $25,000  for  feeding  those  outside  of  the  reservations  ;  $54,000 
additional  for  physicians,  &j. 

nTSTRUCIIONS. 

C(nnmimoner  India/n  Affairs  to  McK.  ,B.dk  W.y  Commiasumeray  October 

15,  1860,  Doc.  4,  p.  8. 

'^  The  object  of  the  government  is  to  make  such  treaties  and  com- 
pacts with  them  as  may  be  just  and  proper."  They  were  required  to 
adopt  such  action  '^  as  would  be  most  efficient  in  attaining  the  desired 
object,  -vhich  is  by  all  possible  means  to  conciliate  the  good  feelings 
of  the  Indians,  and  to  get  them  to  ratify  those  feelings  by  entering 
into  written  treaties  binding  on  them  towards  the  government  and 
towards  each  other." 
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Same  to  SamCy  AprU  12, 1851,  Doc.  i.p.  14. 

Informing  them  of  the  act,  that  all  treaties  were  to  be  made  bj 
Bach  agents  as  the  President  might  designate,  and  designating  them 
ap  agents  to  negotiate  treaties  ^^  under  the  instructions  heretofore 
given  you  as  commissioner?" 

Same  to  Same,  May  9,  1851,  Dec.  4,  p.  16. 

'^  What  particular  negotiations  maj  be  required  it  is  impossible  for 
this  office  to  foresee^  nor  can  it  give  any  specific  directions  on  the 
subject.  Much  must  be  left  to  the  discretion  of  those  1o  whom  the 
business  is  immediately  intrusted." 

On  the  22d  and  24th  of  May,  1851,  Doc.  4,  p.  15  and  16,  the  Com- 
missioner acknowledges  the  receipt  of  several  treaties.  '^  The  depart- 
ment fully  appreciates  the  difficulties  with  which  you  had.  to  contend 
in  executing  the  important  trust  confided  to  you." 

Commissioner  of  Indian  Affairs  to  McKeCy  June  25^  1851,  Doc.  p.  4, 17. 

'^  In  the  copies  of  treaties  heretofore  transmitted  there  are  provisions 
for  delivering  to  them  sundry  articles  in  1851,  which  cannot  be  com- 
plied with,  as  Congress  will  not  be  in  session  in  time  to  make  the 
necessary  appropriations.  Should  you  conclude  other  treaties  you 
will  fix  the  time  of  payment  under  any  stipulations  at  a  period  suffi- 
ciently in  the  future  to  allow  of  congressional  action  to  meet  the 
requisition," 

On  June  27,  1851,  Same  to  Same,  Doc.  4,  pp.Vlj  18. 

^'  You  will  perceive  that  though  $75,000  was  estimated  and  asked 
for  the  service  in  which  you  are  engaged,  Congress  appropriated  only 
$25,000,  the  amount  remitted  on  the  25th,  which,  with  the  $25,000, 
heretofore  placed  in  your  hands,  is  all  that  is  applicable  to  the  negotia- 
tion of  treaties  in  California,  and  when  the  funds  referred  to  have 
been  exhausted  you  will  close  negotiations,  <&c.,  as  the  department 
could  not  feel  itself  justified  in  authorizing  anticipated  expenditures 
beyond  the  amount  of  the  appropriations  made  by  Congress." 

Thus  a  general  authority  was  given  without  any  special  instructions^ 
and  the  power  conferred  included  all  the  proper  means  for  executing 
the  object. 

The  rule  of  law  is  thus  stated :  '^  When  there  is  a  special  authority 
to  do  a  particular  act,  or  a  general  authority  to  do  all  acts  in  a  par- 
ticular business,  each  case  includes  the  usual  and  appropriate  means 
to  accomplish  the  end." — (2  Kent's  Com.,  790.) 

In  the  letter  of  appointment  April  14,  1849,  Doc.  4,  p.  3,  John- 
son is  directed : 

''  In  making  presents  to  Indians  you  will  be  as  economical  as  pos- 
sible, and  confine  yourself  to  such  cases  only  as  will  effect  some 
important  object." 

In  the  letter  of  appointment  of  the  commissioners,  October  15, 
1850,  they  are  informed  that  '^  Mr,  Johnston  will  be  directed  to  affori 
you  all  the  aid  in  his  power. ' ' 
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The  Tth  sec.  act  30th  June,  1834  :  **  It  shall  be  the  general  duty  of 
Indian  agents  and  sub-agents  to  manage  and  superintend  the  intercourse 
with  the  Indians  within  their  respective  agencies,  agreeably  to  law, 
and  to  carry  into  effect  such  regulations  as  may  be  prescribed  by  the 
President." 

By  the  Ifth  section  the  President  is  to  prescribe  rules  and  regulations 
to  effect  the  provisions  of  that  or  any  other  act  relating  to  Indian 
affiiirs  and  for  the  settlement  of  the  acounts  of  the  Indian  department. 
By  the  act  9th  July,  1832,  the  President  to  appoint  a  commissioner, 
who  shall,  under  the  direction  of  the  Secretary  of  War,  and  agreeably 
to  such  regulations  as  the  President  may  from  time  to  time  prescribe, 
have  the  direction  and  management  of  all  Indian  affairs  and  of  all 
matters  arising  out  of  Indian  relations. 

By  the  5th  rule,  adopted  June  1,  1837 — General  duties  of  agents 
and  sub-agents : 

5.  To  superintend  and  manage  the  intercourse  of  their  respective 
tribes  with  other  tribes  and  with  citizens  of  the  United  States. 

In  the  6th  of  the  Bevised  Regulations^  November  11,  1836  : 

'^  All  claims  and  accounts  for  expenditure  will  be  rigidly  examined  ; 
and  when  authorized  by  law  or  by  the  regulations  and  instructions, 
€T  when  in  the  exercise  of  a  sound  discretion  the  Commissioner  is  of 
opinion  the  expenditure  is  just  and  proper^  they  will  receive  his  sanc- 
tion, and  then  be  passed  to  the  Second  Auditor  for  settlement." 

Adam  Johnston  to  Commissioner  of  Indian  Affairs,  June  24,  1851, 
(Doc.  2,  611,)  states  his  proceedings  for  the  last  three  months : 

'^  Should  tnis  or  any  other  proceedings  of  mine  not  meet  the  appro- 
bation of  the  department,  I  hope  to  be  informed  immediately." 

Commissioner  to  Johnston,  August  12,  1851,  (Doc.  4,  21,)  approv- 
ing the  ^^  additional  subsistence"  supplied,  and  stating  that  applica- 
tion would  be  made  to  Congress  for  appropriations  to  provide  for  them. 

Johnston  to  Commissioner  of  Indian  Affairs,  October  8,  1851,  (Doc 
4,196:) 

"  In  all  cases  where  my  duties  were  not  clear,  I  have  always  ex- 
pressed in  the  document,  'the  government  concurring  therein."' — 
(Johnston  to-Commissioner,  December  4,  1851,  Doc.  4,  234.) 

Commissioners  McK.,  B.  and  W.  to  Commissioner  of  Indian  Af- 
fairs, May  15,  1861,  (Doc.  No.  2,  486:) 

"  We  have  found  by  experience  that  the  best  way  to  keep  the  Indians 
quiet  and  peaceable  is  to  give  them  plenty  of  food." 

'^  For  present  pressing  demands  we  have  to  do  the  best  we  can, 
fully  satisfied  that  our  policy  is  correct,  and  that  it  is  in  the  end 
cheaper  to  feed  the  whole  flock  for  a  year  than  to  fight  them  for  a 
week." 

Wozencraft  to  Commissioner  of  Indian  Affairs,  July  12,  1851, 
(Doc.  No.  2,  488  0 

"  In  order  to  effect  this  (treaty)  I  have  sent  men  among  them  who 
speak  their  language  and  are  influential,  and  placed  beef  cattle  under 
the  care  of  the  traders,  in  order  to  supply  their  pressing  necessities  for 
food,  in  order  to  induce  them  to  come  down  from  out  their  mountain 
fastnesses." 
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Barbour  to  Commisflioner  of  Indian  Affairs,  July  28,  1851,  (Doc. 
No.  2,496:) 

'^The  Indians  in  the  San  Joaquin  and  Tulare  valleys,  who  a  few 
months  since  were  at  open  war  with  the  whites,  are  now  entirely 
peaceable  and  quiet,"  &c. 

McKee  to  Commissioner  of  Indian  Affairs,  October  4,  1851,  (Doc. 
No.  4,193:) 

*^  Since  the  receipt  of  your  letter  of  May  22,  expressing  your  ap- 
proval of  our  general  course  in  treating  with  the  ^  8ui  generis*  tribes 
in  California,  I  have  felt  relieved,  and  anxious  to  complete  the  work 
intrusted  to  me,"  &c. 

It  is  thus  seen  that  the  government  was  kept  fully  advised  of  the 
proceedings  of  the  commssioners  and  agents.  Their  acts  were  never 
repudiated  ;  on  the  contrary,  they  were  approbated.  When  payment 
was  refused  by  the  department,  it  was  only  on  the  ground  of  the  want 
of  means. 

By  means  of  the  treaties  thus  entered  into,  the  peace  of  the  country 
was  preserved.  These  treaties  were  all  rejected  by  the  Senate.  The 
reason  of  this  rejection  has  not  yet  transpired,  but  it  is  easy  to  form 
an  opinion  of  the  cause.  The  Indians  had  all  been  collected  on  their 
reservations  ;  the  whites  had  surrounded  them  in  such  force  that  war 
was  no  longer  to  be  apprehended,  and  peace  was  as  well  secured  with- 
out as  with  the  treaties.  Congress  therefore  freed  itself  from  the 
treaty  responsibilities,  but  is  bound  by  this  very  rejection  by  a  stronger 
faith  to  pay  for  the  means  by  which  this  was  accomplished. 

The  power  conferred  on  the  President  was  to  hold  treaties.  The 
character  of  the  party  was  considered,  and  it  was  known  that  provi- 
sions had  to  be  furnished  to  the  tribes  aesembled  for  the  purpose,  and 
that  present  payments  had  to  be  made. 

There  are  numerous  precedents  of  Indian  treaties  wherein  a  part  of 
the  consideration  inducing  the  treaty  was  actually  paid  and  delivered 
at  the  time  of  signing  the  treaty,  whilst  other  stipulations  therein  were 
postponed  and  suspended  in  force  and  effect  until  ratified  by  the  Presi- 
dent and  Senate.     Among  such  are : 

The  treaty  with  the  Six  Nations  in  1794,  preamble  and  article  6. — 
(Stat,  at  Large,  Indian  treaties,  vol.  7,  pp.  44,  46.) 

Treaty  in  1795  with  the  Wyandots,  Delawares,  and  other  tribes, 
preamble  and  article  4. — (Same  vol.,  pp.  49,  51.) 

Treaty  with  the  Cherokees  in  1798,  preamble  and  article  6. — (Same 
vol.,  pp.  62,  63.) 

Treaty  with  the  Choctaws  in  1801,  preamble  and  article  5. — (Same 
vol.,  pp.  6H,  67.) 

Treaty  with  the  Delaware  tribe  in  1804^  preamble  and  article  2. — 
(Same  vol.,  p.  81.) 

Treaty  with  the  Fox  Indians  in  1804,  preamble  and  article  2. — 
(Same  vol.,  pp.  84,  85.) 

Treaty  with  the  Cherokees  in  1805,  articles  3  and  5. — (Same  vol., 
pp.  93,  94.) 

Treaty  with  the  Osages  in  1808,  article  5,  par.  2,  and  article  13. — 
(Same  vol.,  pp.  108,  110.) 
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Treaty  with  the  Creeks  in  1814,  article  7. — (Same  vol.,  pp.  120, 
122.) 

Treaty  with  the  Ottoways,  and  others,  in  1816,  article  2. — (Same 
vol.,  p.  147.) 

Treaty  with  Quapaws  in  1818,  articles  5  and  7. — (Same  vol.,  pp. 
177, 178.) 

Treaty  with  Kickapoos  in  1819,  article  6. — (Same  vol  ,  p.  201.) 

Treaty  with  the  Sacs  and  Foxes  in  1832,  articles  10  and  12. — (Same 
vol.,  pp.  375,  376.) 

Treaty  with  the  Apalaehicola  hand  in  1832,  artido  2. — (Same  vol., 
p.  377.) 

Treaty  with  the  Ki-o-wa,  Ea-ta-ka  and  Ta-wa-ka-ro  nations  in  1837, 
articles  8  and  10. — (Same  vol.,  p.  636.) 

Such  precedents,  and  the  known  habits  and  expectations  of  the 
savage  tribes  to  have  eomething  paid  them  immediately  at  the  making 
of  a  treaty^  in  provisions,  merchandise,  or  money,  and  before  the 
treaty  could  be  submitted  to  the  Senate,  gave  rise  to  the  law  of  May 
6,  1822,  (3  Stat,  at  Large,  p.  683,  chap.  58,  sec.  3,)  which  has  been 
substituted  by  that  of  June  30,  1834,  (vol.  4,  p.  737,  chap.  162,  sec. 
13.) 

So  the  treaties  were  made  by  the  commissioners  lawfully  appointed 
and  authorized  in  that  behalf. 


Charles  Y .  Stuart^  assignee  of  Gborge  Gt.  Belt  &  Co. 

The  claim  is  by  the  assignee  of  Belt  &  Co.,  Charles  Y.  Stuart,  for 
supplies  of  food  fiirnished  to  Indians  on  the  order  of  the  Indian  sub- 
agent  Johnston. 

The  first  question  as  to  right  of  assignee  to  bring  the  petition  in  his 
own  name. 

The  act  of  February  26,  1853,  was,  as  its  caption  shows,  to  prevent 
Jrauda  upon  tiie  treasury  of  the  United  Staiee^  not  to  prevent  the  assign- 
ment of  claims  generally.  There  could  exist  no  motive  for  this.  The 
old  doctrine  against  maintenance,  which  was  the  foundation  of  the 
rule  against  the  assignment  of  choses  in  action,  now  has  but  a  nomi- 
nal existence,  and  influences  the  mere  technical  question  as  to  the 
party  on  the  record. 

But  the  body  of  the  act  shows  it  has  but  a  specific  not  a  general 
application.  It  makes  absolutely  null  and  void  all  transfers  and 
assignments  of  claims  against  the  United  States^  unless  made  after 
'^  {he  allowance  of  the  daim^  the  ascertainment  of  the  amount  due^  and 
thie  issuing  of  a  warrant  for  the  payment  thereof* 

This  was  evidently  intended  to  protect  the  officers  of  government 
who  had  not  the  necessary  means  of  investigating  the  due  execution 
of  the  assignment ;  and  would  not  apply  to  a  case  in  court,  where  the 
allegation  was  to  be  proved  according  to  the  rules  of  law. 

The  act  organizing  the  Court  requires  the  claiviant  to  set  forth  in 
his  petition  a  statement  of  his  claim,  ^'  who  are  the  owners  thereof. 
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or  interested  therein,  and  when,  and  upon  what  consideration  such 
person  became  so  interested."  This  refers  to  the  very  case  of  assign- 
ment, and  the  rules  of  the  court  enforce  this  provision. 

By  the  act  July  29, 1846,  it  was  provided  ^Hhat  claims  allowed  shall 
not  be  paid  to  any  one  as  attorney,  unless  the  warrant  of  attorney 
should  be  executed  after  the  enactment  of  the  act  or  rescluiion  aJUowiang 
the  daim^'  and  a  mode  of  execating  and  authenticating  the  warrant 
of  attorney  is  provided. 

The  act  of  1853  alters  this  by  requiring  the  warrant  to  be  not  only 
after  the  enactment,  but  also  after  the  ascertainment  of  the  amount 
due,  and  the  issuing  of  a  warrant  for  the  payment  thereof.    * 

Now  it  is  very  evident  that  neither  of  these  acts  apply  to  cases  before 
this  Court,  because  the  judgment  of  the  Court  will  not  only  decide 
upon  the  amount  due,  but  cw  to  the  parties  to  whom  it  is  due,  and  the 
bill  reported  will  ascertain  those  facts  specifically  ;  and  no  power  of 
attorney  will  be  necessary  except  a  third  person  should  be  intervened 
after  the  passage  of  the  bill. 

The  government  has  the  entire  control  of  the  Indian  tribes.  They 
are  subject  races,  recognized  as  having  no  sovereign  right  except  the 
right  to  cede  their  lands  to  the  United  States. 

They  are  treated  as  in  a  state  of  pupilage  to  the  United  States. — 
(Cherokee  va.  State  of  Georgia,  5  Pet.,  1.) 

They  are  not  permitted  intercourse  with  the  whites  except  by  per- 
mission of  the  government. — (See  intercourse  act  June  30, 1834,  vol.  4 , 
732.) 

The  government  is  bound  to  see  that  they  do  not  perish  from 
starvation,  and  are  bound  for  provisions  supplied  in  the  particular 
emergency  of  this  case,  upon  the  same  principles  as  a  father  is  bound 
for  necessities  furnished  to  a  minor  child. 

So  exclusive  and  full  is  this  obligation  that  the  government  now 
holds  itself  responsible  for  depredations  committed  by  the  Indians. — 
(See  17  sec.  act  of  1834.) 

The  duties  of  Indian  agents  is  prescribed  in  the  7th  section  of  the 
act  for  the  organization  of  the  Indian  department,  vol  4,  736.  To 
manage  and  superintend  the  intercourse  with  the  Indians,  &c.  The 
words,  manage  and  superintend,  have  an  enlarged  signification ,  and 
means  the  power  to  keep  the  peace  in  the  relation  of  the  whites  to  the 
Indians,  and  among  the  Indians  themselves. 

As  these  supplies  were  furnished  with  the  approbation  of  the  depart- 
ment, it  is  not  necessary  to  confine  ourselves  to  the  precise  limit  of  the 
authority  of  an  Indian  agent.  The  executive  branch  of  the  govern- 
ment through  the  appropriate  department  recognizes  it. 

The  position  is  this :  That  the  executive  branch  of  the  government  vhms 
authorized  to  furnish  these  supplies^  and  thai  the  raiifioation  cf  the  act 
is  as  good  as  an  original  autfunity  to  the  agent  to  furnish  them. 

By  the  18th  section  of  the  act  for  the  organization  of  the  depart- 
ment, it  is  provided  '^  that  all  merchandise  required  by  treaty,  payable 
after  the  making  of  the  treaty,  shall  be  purchased  under  the  direction 
of  the  Secretary  of  War,  upon  proposals  to  be  received  on  notice  pre- 
viously given;  and  all  merchandise  required  at  the  making  of  any 
treaty  shall  be  purchased  by  commission ;  and  aU  other  purchases  on 
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account  of  the  Indian  department  aJuiU  be  made  ty  stich  persons  as  (he 
Fresident  sluaJl  designaiefor  thai,  purpose. 

This  provision  establishes  these  propositions :  First,  That  it  may  be 
the  duty  of  the  government  to  furnish  the  Indians  with  provisions, 
though  not  required  to  do  so  by  any  treaty  stipviaiions. 

Second.  When  this  extraordinary  case  arose^  the  Fresident  alone  loas 
fuUy  authorized  iofulfiU  this  obligation  through  an  agent  to  be  designated 
by  him. 

Third.  The  amount  of  these  provisions,  and  the  necessity  which 
justified  his  interposition,  was  left  entirely  to  his  discretion. 

From  this  U  foUouDS  that,  as  he  had  the  right  to  furnish  the  provisions 
through  his  agent ^  he  isfvJly  authorized  to  recognize  the  act,  though  done 
without  previous  authority 

If  a  man  has  authority  through  an  agent  to  execute  a  deed,  a  deed 
made  by  his  agent  without  authority,  but  subsequently  approved,  is 
good. 

It  has  been  frequently  decided  that  the  executive  departments  speak 
the  voice  of  the  executive  hin^self. 

For  the  evidence  of  this  ratification  see  Senate  document,  special 
session,  1863,  No.  4  ;  letters  of  Johnston,  Indian  agent,  pp.  104  105  ; 
letters  of  Interior  Department,  p.  21. 

These  letters  show  the  history  of  the  transaction. 

For  the  views  of  Congress  see  report  on  Colonel  Fremont's  case. — 
(Bep.  No.  289,  33d  Congress,  1st  session.) 

Again,  if  these  supplies  were  furnished  to  carry  out  an  obligation 
of  the  government,  though  without  previous  authority,  and  the  gov- 
ernment recognizes  the  good  faith  in  which  the  act  was  done,  and  the 
value  of  the  thing  supplied,  then  there  is  such  an  obligation  on  the 
part  of  the  government  as  would  raise  an  implied  assumpsit,  over  which 
the  Court  will  possess  jurisdiction. 

It  will  be  remembered  that  the  necessity  of  the  act,  and  its  bona 
fides  were  admitted  by  the  solicitor  in  the  argument. 

P.  PHILLIPS, 
Solicitor  for  petitioner. 

Fbbruabt  7,  1866. 


IK  THE  COURT  OF  CLAIMS.— ifo.  459. 

Cha&lhb  Y.  Stuart  vs.  The  United  States. 
Brief  of  the  United  States  Solicitor. 

Besides  the  testimony  taken  in  this  case,  and  yet  unprinted,  the 
following  public  documents  of  Congress  will  be  referred  to,  viz : 

Document  1,  Senate,  second  session  thirty-first  Congress,  annual 
report  of  the  Secretary  of  the  Interior. 

Document  61,  Senate,  first  session  thirty-second  Congress,  debts 
contracted  by  Indian  agents,  &e. 

Document  4,  Senate,  special  session,  1853,  correspondence  with 
Indian  agents. 
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Which  will  be  hereafter  briefly  designated  as  documents  1,  61,  4. 

On  or  before  the  14th  of  October,  1849,  Adam  Johnston  was 
appointed  sub-Indian  agent  on  the  Sacramento  and  San  Joaquin 
rivers,  in  California,  to  include  the  Indians  at  or  in  the  vicinity  of 
those  places,  and  any  others  to  be  subsequently  designated  by  the 
Indian  department. — (Com.  Ind.  Aff.  to  Johnston,*  Oct,  14,  1849, 
Doc.  4,  p.  2.)  This  sub-agency  was  subsequently  restricted  to  the 
Indians  '*in  the  valley  of  San  Joaquin." — (Com.  Ind.  Aff.  to  John- 
ston, Nov.  24,  1849,  Doc.  4,  p.  6  ;  also  pp.  4,  6.) 

It  seems  this  appointment  was  made  under  the  5th  section  of  the 
act  organizing  the  department  of  Indian  Affairs,  approved  June  30, 
1834.— (4  Stat.,  735.) 

By  act  of  September  28,  1850,  (9  Stat.,  519,)  the  President  was 
authorized  to  appoint  three  Indian  agents  for  California,  and  by  an 
act  approved  September  30,  1850,  (9  §tat.,  558,)  an  appropriation  of 
$25,000  was  made,  '^  to  enable  the  President  to  hold  treaties  with  the 
various  Indian  tribes  in  the  State  of  California.'' 

George  W.  Barbour,  Redick  McEe^,  rfnd  0.  M.  Wozencraft,  were 
appointed  agents  under  the  act  of  September  28,  1850,  but  it  being 
soon  discovered  that  no  appropriation  had  been  meule  for  their  salaries, 
their  functions  and  salaries  as  Indian  agents  for  California  were 
suspended;  and  they  were  appointed,  under  act  of  September  30, 
commissioners  to  treat  with  the  Indians. — (Doc.  1,  p.  29.) .  The  • 
instructions  to  them,  dated  October  15,  1850,  as  commissioners,  are 
printed  in  Doc.  4,  p.  8.  The  appropriation  of  $25,000  was  then 
remitted  them. 

By  an  act  approved  February  27,  1851,  section  3,  (9  Stat.,  586,)  it 
was  enacted,  that  '^  hereafter  all  treaties  with  Indian  tribes  shall  be 
negotiated  by  such  officers  and  agents  of  the  Indian  department  as 
the  President  of  the  United  States  may  designate  for  that  purpose." 
The  provisions  of  this  act  were  communicated  to  the  commissioners 
by  the  Commissioner  of  Indian  Affairs,  in  a  letter  dated  April  12, 
1851,  (Doc.  4,  p.  14,)  whereby  they  were  informed  that  their  offices 
and  functions  as  commissioners  were  abrogated  and  annulled ;  they 
were^  however,  directed  not  to  suspend  negotiations,  but  to  enter 
upon  their  appointments  as  agents,  and  were,  as  suchj  designated 
(under  the  act  of  1851)  to  negotiate  with  the  Indians  of  California, 
under  the  instructions  #lready  given. 

This  letter  was  received  by  the  commissioners  in  Saa  Francisco, 
early  in  June,  1851. — (Doc.  4,  p.  130.) 

By  act  of  March  3,  1851,  (9  Stat.,  572,)  a  further  appropriation  of 
$25,000  was  made  for  expenses  of  treating  with  Indians  in  California, 
'  which  was  remitted  to  them  by  the  Commissioner  of  Indian  Affairs, 
June  25,  1851.— (Doc.  4,  p.  17.) 

On  the  27th  of  June,  1851,  (Doc.  4,  p.  17,)  the  Commissioner  of 
Indian  Affairs  wrote  to  the  commissioners,  that  the  two  appropriations 
of  $25,000  each  constituted  all  the  money  applicable  to  the  negotia- 
tion of  treaties  in  California  ;  and  he  said,  '^  when  the  funds  referred 
to  have  been  exhausted,  you  will  clode  negotiations  and  proceed  with 
the  discharge  of  your  duties  as  agents  simply,  as  the  department 
could  not  feel  itself  justified  in  authorizing  anticipated  expenditures 
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beyond  the  amotint  of  the  appropriation  made  by  Congress."  This 
letter  reached  McKee  September  14,  near  Humboldt  river,  (p.  186,) 
Barbonr  at  San  Francisco,  in  September,  (p.  260,)  and  Wozencraft 
on  the  Sacramento  river,  September  2. — (p.  180.) 

The  commissioners  arrived  at  San  Francisco  between  the  27th  of 
December,  1850,  and  January  8,  1851,  (Doc.  4,  p.  53,)  and  soon  after 
started  southward  up  the  valley  of  the  San  Joaquin,  meeting  and 
treating  with  the  Indian  tribes  of  the  valley. — (Doc.  4,  pp.  54  to  T6.) 
Arrivea  near  the  head  of  the  valley,  at  Camp  Barbour,  May  1,  (Doc. 
4,  p.  76,)  they  concluded  to  separate  and  act  individually  in  their 
several  districts,  which  had  been  determined  by  lot.  Barbour  took 
the  southern  district,  Wozencraft  the  middle  district,  and  McEee  the 
northern  district. 

This  division  was  communicated  to  the  Commissioner  of  Indian 
AflWrs,  by  letters  of  May  1  and  13,  1851,  (Doc.  4,  p.  77,)  and 
approved  by  him  June  27,  1851. — (Doc.  4,  p.  17.) 

Charles  V,  Stuart  claims,  as  assignee  of  George  Belt  &  Co. ,  for 
several  bills  of  provisions  (beef,  flour,  beans,  &c.)  furnished  the 
Indians  of  the  reservation  on  ^the  Mercedes  and  Tuolumne  rivers,  for 
which  he  was  trader,  to  the  amount  of  $7,826  06,  by  order  of  A. 
Johnston,  from  August  5,  1851,  to  January  31,  1852. 

At  this  period  Wozencraft  was  in  charge  of  this  agency ;  Johnston 
was  only  a  sub-agent.  The  latter,  indeed,  appears  to  have  considered 
himself  as  in  charge  of  the  reservations  in  the  valley  of  the  San  Joa- 
quin.— (See  Doc.  4,  p.  241.) 

Johnson  had  received  from  the  commissioners,  August  28,  1851, 
(Doc.  4,  p.  268,)  1,900  head  of  cattle  for  these  and  other  Indians ; 
this  supply  was  deemed  sufficient  to  last  until  May,  1852. — (See  Doc. 
4,  p.  259.) 

George  Belt  was  an  Indian  trader,  having  the  exclusive  right  to 
trade  with  the  Indians  on  the  reservation  where  he  was  settled. 

The  Indians  on  the  reservation  for  which  he  was  licensed  were 
working  and  mining  for  him  and  other  whites  ;  and  the  traders  paid 
large  sums  for  licenses,  and  realized  great  profits  from  their  trade 
with  the  Indians. — (Doc  4,  pp.  107,  207,  246.)  It  is  contrary  to 
public  policy,  if  ndt  in  violation  of  statute,  (act  of  June  30,  1834,  see. 
14,  4  Stat.,  738,)  for  any  such  trader  to  act  as  an  agent  of  the  United 
States,  as  Belt  appears  to  have  done. 

The  solicitor  contends  that  the  contract  with  Belt  &  Co.  is  void, 
being  made  contrary  to  the  act  of  May  1,  1820,  (sec.  6,  3  Stat.,  568,) 
vrhidi  prohibits  any  contracts,  except  such  as  are  made  under  a  law 
authorizing  the  same,  or  where  there  are  appropriations  adequate  to 
their  fulfillment. 

And  again :  being  made  contrary  to  the  provisions  of  the  act  of  June 
30,  1834,  (sec.  13,  4  Stat.,  757,)  which  prescribes  the  mode  of  pur- 
chasing goods  for  Indians. 

And  again :  if  these  acts  should  not  be  held  to  apply,  objection  is 
further  made  for  non-conformity  to  the  act  of  March  3, 1809,  (2  Stat., 
536,)  as  construed  by  Attorney  General  Berrien,  August  29,  1829. 

It  is  claimed  by  the  petitioners  that  the  relation  of  the  government 
to  the  Indians  is  similar  to  that  of  guardian  to  his  ward;  and  it  is, 
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therefore,  bound  for  necessaries  furnislied.  If  so,  those  who  claim  to 
have  furnished  necessaries  must  prove  the  necessity,  (Chittj  Cont., 
117,  and  cases  there  cited,)  and  that  the  government  has  funds  of 
these  wards  in  possession  to  pay  the  debt.  But  we  deny  the  exist- 
ence of  that  relation,  and  contend  that  the  duty  of  the  government  to 
the  Indians  is  one  of  imperfect  obligation,  and  one  which  Congress 
only  can  acknowledge  and  discharge. 

The  solicitor  denies  that  Johnston  had  authority  to  purchase  the 
flour  from  Belt  &  Co. 

He  denies  that  the  Indians  for  whom  it  was  purchased  needed  it  for 
their  subsistence. 

And  he  denies  that  any  of  it  ever  came  into  the  possession  of  any 
officer  or  agent  of  the  United  States. 

JNO.  D.  Mcpherson, 

Deputy  SciicUor. 


IN  THE  COURT  OP  CLAIBfS. 

C.  V.  Stuart  vs.  The  United  States. 

■ 

LoRiNG,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  claims  as  the  assignee  of  George  W.  Belt  &  Co., 
merchants  and  licensed  traders  to  the  Indians  on  the  reservation 
between  the  Tuolumne  and  Mercedes  rivers,  and  the  claim  is  for  sup- 
plies of  food  furnished  to  the  Indians  on  that  reservation,  from  August 
5,  1851,  to  January  31,  1852,  by  Belt  &  Co.,  upon  a  contract  made 
with  them  by  Adam  Johnston,  sub-Indian  agent  for  the  San  Joaquin 
valley,  on  the  part  of  the  United  States. 

The  making  of  the  contract  is  testified  to  by  Mr.  Johnston  in  his 
deposition,  (answers  to  6th  and  7th  direct  interrogatories,)  in  which 
he  says  that  he  contracted  with  Belt  &  Co.  for  beef  and  flour,  to  be 
delivered  in  such  quantities  as  in  his  judgment  the  necessities  of  the 
Indians  at  the  reservation  might  re']^uire. 

The  delivery  of  the  beef  is  testified  to  by  Mr.  Johnston  and  P.  T, 
Smith.  Mr.  Johnston,  in  his  deposition,  (answers  to  6th,  7th,  8th 
direct,  4th,  5th,  8th,  22d,  28th,  29th,  30th,  31st,  and  32d  cross-inter- 
rogatories,) states  that  the  articles  specified  in  exhibit  No.  1  were 
delivered  in  his  presence,  and  that  he  was  present  at  the  delivery  ot 
some  portion  of  the  articles  specified  in  the  other  exhibits,  Nos.  2,  3, 
4,  5,  respectively,  but  the  particular  items  delivered  in  his  presence 
he  cannot  specify  ;  that  at  times  deliveries  of  provisions  were  made  in 
his  necessary  absence  on  the  business  of  the  reservations,  and  that 
in  such  cases  he  satisfied  himself  of  the  delivery  from  the  persons 
employed  to  make  it,  and  others  present,  before  signing  the  receipts, 
which  he  verifies. 

Mr.  T.  P.  Smith,  who  was  in  the  employ  of  Belt  &  Co.,  testifies 
(answer  to  5th  direct  interrogatory)  to  the  delivery  of  beef  and  flour 
to  the  Indians.  Answer  7th,  direct,  he  says :  The  beef  was  killed 
two  or  three  times  a  week ;  there  was  sometimes  one,  sometimes  three, 
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but  mostly  three  at  each  killing.     I  have  seen  bags  of  flour  delivered 
to  the  Indians,  but  not  much  ;  I  was  not  where  I  could  see  it. 

It  is  observable  that  exhibit  No.  1,  (Johnston's  deposition,)  is  alto- 
gether for  supplies  ''furnished  a  party  of  Stanislaus  Indians,  and  a 
party  of  Four  Creeks  Indians,  while  on  a  visit  to  this  reservation," 
and  the  charge  for  these  is  |462  81,  and  the  exhibit  specifies  that 
they  were  delivered  '*  as  per  verbal  order."  The  supplies  specified  in 
the  other  exhibits  are  stated  to  have  been  delivered  ''  to  the  Indians 
on  the  Mercedes  and  Tuolumne  rivers"  (m  per  oontract,  and  the  amount 
of  deliveries  from  December  1  to  December  31,  1851,  is  nearly  double 
the  amount  delivered  in  any  other  months  and  Mr.  Smith  (answer  7th 
and  8th  cross)  says  there  was  a  fbast  in  December  which  lasted  a 
week,  and  in  which  they  must  have  killed  nine  beasts,  and  he  said 
''several  bags  of  flour,  weighing  200  pounds  each,  given  to  the 
Indians."  Mr.  Smith  refers  to  two  or  three  other  feasts,  but  whether 
these  were  before  or  after  August  5,  1851,  does  not  appear. 

Mr.  Johnston,  in  his  deposition,  (24th  cross,)  states  that  there  were 
on  the  Tuolumne  and  Mercedes  rivers  about  950  Indians,  and  that 
other  Indians  came  there,  as  well  as  wild  Indians  from  the  mountains, 
and  that  distribution  was  made  to  all,  according  to  their  actual  neces- 
sities. 

Mr.  Johnston  testifies,  (answer  26th  cross,)  sometimes  two  or  three 
days  would  intervene  between  the  deliveries,  and  sometimes  more. 
Mr.  Smith  testifies  that  the  beef  was  killed  "two  or  three  times  a 
week."  The  exhibits  (2,  3,  4,)  represent  the  deliveries  at  regular 
intervals  of  a  week.  It  appears  from  the  evidence  (Doc.  4,  pp,  69  and 
70)  that  the  Indians  were,  under  the  first  treaty  made  by  the  three 
commissioners,  removed  on  to  the  reservation,  March  20,  1851.  In 
Doc.  4,  p.  89,  it  is  stated  that  Mr.  Johnston  left  the  commissioners  to 
proceed  to  the  Indian  settlement  between  the  Mercedes  and  Tuolumne 
rivers,  to  supply  the  Indians  with  such  food  as  may  be  actually  neces- 
sary. It  is  shown  (Doc.  4,  p.  95  ;  Doc.  61,  p.  11)  that  in  April  and 
May  Mr.  Johnston  received  from  the  commissioners  forty  head  of 
cattle  for  these  Indians,  and  the  evidence  does  not  show  what  sup- 
plies, or  that  any  supplies,  were  thereafter  furnished  for  them  by  the 
commissioners.  (The  1,900  head  of  cattle  delivered  to  Mr.  Johnston 
by  Commissioner  Barbour,  Doc.  61,  p.  113,  were  for  the  Indians  south 
of  the  Chouchilla  river.     Doc.  61,  p.  11 ;  Doc.  4,  p.  259.) 

And  the  evidence  shows  that  the  food  for  which  this  claim  is  made 
was  contracted  for  by  Mr.  Johnston  on  his  own  authority  merely,  and 
that  it  was  to  supply  the  deficiencies  in  the  amount  furnished  by  the 
commissioners  and  stipulated  in  the  treaties. 

In  his  report  of  his  transactions,  made  to  the  department^  (Doc.  4, 
p.  104,  June  24,  1851,)  Mr.  Johnston  says,  (pp.  105-*6,)  speaking  of 
the  Indians :  "  They  came  from  the  mountains  without  food,  depend- 
ing upon  the  small  amount  allowed  in  their  treaties,  with  the  roots 
and  seeds  to  be  daily  gathered  by  their  females.  These  have  been 
found  wholly  inadequate  to  their  necessities.     *     *    *     * 

"The  consequences  have  been  continual  complaints  for  food,  and  I 
doubt  not  there  has  been  some  suflering  among  them. 

"  Under  this  state  of  things  what  was  my  duty?  to  say  nothing  of 
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humanity,  .under  such  circumstances,  what  was  the  best  policy  to  be 
pursued  by  me  for  the  interest  of  the  government?  In  (he  absence  of 
authority^  and  in  view  of  the  best  interests  of  the  government,  I  '  took 
the  responsibility*  of  furnishing  grectter  supplies  of  beef  to  the  Indians 
than  was  siipulaied  in  the  treaties ,  relying  on  the  government  for  its 
payment  in  future." 

In  the  same  report,  (Doc,  4,  p.  106,)  Mr.  Johnston  states :  '*  Besides 
thoir  original  destitution  on  entering  into  the  treaties,  the  Indians  of 
the  reservations  are  gradually  swelling  in  numbers  from  the  Monors 
or  wild  Indians  from  the  adjacent  mountains.  Those  are  as  destitute 
as  their  friends,  and  must  be  fed  or  they  will  return  to  their  covert 
places  in  the  mountains,  and  depend  upon  thieving  and  plunder  for 
subsistence." 

On  August  12,  1851,  the  department  acknowledges  the  receipt  of 
Mr.  Johnston's  report,  and  in  reply  they  instruct  him,  (Doc.  4,  p. 
21 :)  "  The  motives  which  prompted  you  to  furnish  additional  stibsist- 
ence  to  the  Indians,  and  employ  a  physician  to  vaccinate  them  and 
prescribe  for  the  diseased  among  them,  are  duly  appreciated  by  this 
office,  and  as  there  are  no  appropriations  now  applicable  to  such 
expenditures,  the  department  will  recommend  the  subject  to  the 
favorable  consideration  of  Congress,  that  such  action  may  be  had  by 
that  body  as  shall  provide  for  them." 

This  case  is  the  same  in  principle  as  the  case  of  Samuel  J.  Hensley 
vs.  The  United  States,  heretofore  decided  by  this  Court,  and  for  the 
reasons  and  considerations  therein  stated  we  are  of  opinion  that  the 
petitioner  is  not  entitled  to  the  relief  he  prays  for. 


35th  Conqress,  )  HOUSE  OF  REPRESENTATIVES.  {  Sep.  C.  C. 
2d  Session.     K  I   No.  191. 
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Febsuart  3,  1359.— Committed  to  aCJommittee  of  the  Whole  Honse,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  CouET  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bqpresentatives  of  the  United 

States  in  Congress  ossenMed: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

MARTIN  B.  LEWIS  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Depositions  numbered  1,  2,  3,  and  4,  filed  in  the  case  and  trans- 
mitted to  the  House  of  Representatives. 

3.  Solicitor's  brief  on  the  first  and  second  argument. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r       -1  seal  of  said  Court,  at  Washington,  this  3d  day  of  February, 

LL.  S.J      ^       J)       jggg^ 

SAM'L  H.  HUNTINGTON, 

Chi^  Clerk  Court  of  Claims. 


IN  THE  UNITED  STATES  COURT  OF  CLAIBIS. 

To  the  Judges  of  the  Court  of  Claims  of  the  United  States  of  America^ 
established  by  act  of  Congress  approved,  February  24,  1855  : 

The  petition  of  Martin  B.  Lewis,  a  citizen  of  the  United  States, 
residing  at  the  Fresno  Indian  reservation,  Mariposa  county,  respect^ 
fully  represents  to  this  honorable  Court,  that  he  is  the  bona  fide  holdei 
and  owner  for  valuable  consideration  of  a  draft  on  the  Commissioner 
of  Indian  Affairs  for  the  sum  of  four  thousand  two  hundred  and 
seventy-eight  dollars  and  fifty  cents,  a  copy  of  which  is  as  follows : 
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*'  San  Francisco,  March  29,  1852. 

^^  Upon  the  next  appropriation  by  Congress  for  the  Indian  depart- 
ment, pay  to  the  order  of  James  D.  Savage,  for  supplies  furnished  the 
Indians  in  fulfilment  of  treaty  stipulations,  four  thousand  two  hun- 
dred and  seventy^eight  dollars  and  fifty  cents,  (14,2*78  60.) 

''  0.  M.  WOZENCRAFT, 

^'  United  JStcUes  Indian  Agent, 
^'Hon.  LuebLba, 

^'  Gommissioner  qf  Indian  Affairs. 


f> 


Endorsed :  '^  James  D.  Sayage." 

Your  petitioner  further  represents,  that  the  draft,  of  which  the  fore- 
going is  a  copy,  was  given  by  0.  M.  Wozencratt,  the  then  United 
States  Indian  a^ent,  at  the  time  it  bears  date,  and  was  for  supplies 
furnished  the  United  States  by  said  James  D.  Savage,  (the  party  to 
whom  the  said  draft  was  made  payable,)  at  the  instance  and  by  the 
order  of  0.  M.  Wozencraft,  the  Indian  agent,  the  full  particulars  of 
which  is  set  forth  in  exhibit  marked  A.  Your  petitioner  states 
that  the  prices  charged  in  said  account  were  the  lowest  market  prices 
for  such  merchandise  at  that  time  and  place.  Your  petitioner  furtbtisr 
states  that  he  is  the  sole  owner  of  said  claim,  and  became  so  by  a 
transfer  of  the  same  to  him  for  its  face  by  the  public  administrator  of 
Mariposa  county,  and  surviving  partner  of  Savage,  for  a  debt  of  equal 
amount  justly  due  to  your  petitioner  by  said  Savage,  and  allowed  in 
the  settlement  of  Savage's  estate.  The  draft  was  duly  sent  forward 
and  presented  for  payment,  and  payment  refused. 

Your  petitioner,  therefore,  prays  that  the  Solicitor  of  the  United 
States,  appointed  to  represent  the  government  before  this  honorable 
Court,  may  be  required  to  answer  this  petition,  and  that  such  pro- 
ceedings may  be  had  thereon  as  justice  and  equity  require  ;  and  that 
on  the  final  hearing  that  this  Court  will  grant  to  your  petitioner  such 
relief  as  his  case  merits. 

JONATHAN  D.  STEVENSON, 

Attorney  for  said  Petitioner. 

City    nd  County  of  San  Francisco. 

This  day,  before  me,  William  Hart,  a  notary  public  in  and  for  the 
county  of  San  Francisco,  and  duly  authorized  to  administer  oaths 
therein,  appeared  Lewis  Leach,  and  made  oath  that  the  statements 
relative  to  the  matters  of  fact  in  the  foregoing  petition  of  Martin  B. 
Lewis  are  true,  the  affiant  living  in  California,  and  having  personal 
knowledge  thereof. 

LEWIS  LEACH. 

Subscribed  and  sworn  to  before  me,  this  25th  day  of  January,  1866, 

W.  HART,  Notary  Public. 


MARTIN    B.    LEWIS. 


Exhibit  A  J  being  a  copy  of  an  original  in  the  charge  of  0.  M.  Wozencraft. 

Thb  United  Statbs  Indian  DBPAKTifBNTy 

To  Major  Jambs  D.  Savagb  Sb  Co.,  Dr. 

To  furnishing  the  Indians  on  the  San  Joaquin  reservation  the  fol- 
lowing articles,  viz : 

1851. 

December  1.  To.. .600  lbs.  of  flour^  at  37^  per  lb $187 

"  do 


6. 

To.. .600 

do 

10. 

To.. .600 

do 

10. 

To.. .100 

do 

16. 

To.. .600  ... 

do 

20. 

To..  600.... 

do 

26. 

To.. .800...., 

do 

1862. 

January  1. 

To.. .700...., 

do 

10. 

To.. .600 

do 

26. 

T0...8OO...., 

do 

26. 

To.. .300 

do 

Pebrnary  1. 

To,. .400 

do 

6. 

To.. .100 

do. 

6. 

To.. .100 

do. 

10. 

To.. .600 

do 

15. 

To.. .300 

do. 

27. 

Tol,600 

do. 

March    3. 

To  1,000...., 

do 

9. 

To  1,000 

,....do, 

.do. 
.do. 
.do. 
.do. 
.do. 


.do. 
•do. 
.do. 
.do. 
,do. 
do., 
do., 
do. 
do.. 
.do. 
.do. 
,do. 


$187  60 

226  00 

226  00 

37  60 

226  00 

226  00 

300  00 

262  50 

226  00 

300  00 

112  00 

230  00 

37  50 

37  60 

225  00 

112  00 

662  no 

376  00 

375  00 

4,278  60 

Unitbd  Statbs  of  Ambrioa,  ) 

Siait  of  Califomiay  City  and  County  of  8an  JPranctfoo,  \    ' 

James  D.  Savage,  within  named^  being  duly  sworn,  doth  depose 
and  say,  that  he  is  one  of  the  firm  of  Savage  &  Co.,  within  named, 
and  that  the  said  firm  of  Savage  &  Co.  furnished  and  provided  to  and 
for  the  Indians  in  the  San  Joaquin  reservation  all  and  singular  the 
goods  and  supplies  within  mentioned,  and  that  the  within  account  is 
a  just  and  true  account  of  the  goods  and  supplies  so  as  aforesaid  fur- 
nished the  said  Indians,  and  that  the  same  is  justly  due  to  this  depo- 
nent's said  firm,  and  that  no  part  thereof  has  been  paid  to  said  firm, 
or  to  any  other  person  by  their  order,  or  for  their  use^  and  that 
the  amount  justly  and  truly  due  deponent's  said  firm  amounts  to 
|4,278  60. 

JAMES  D.  SAVAGE. 

Subscribed  and  sworn  to  before  me,  this  27th  day  of  March,  A.  D. 
Ft    <i  1  I8S5f  AS  witness  my  hand  and  official  seal. 
L^-  ^-J  MATHEW  F.  FURMAN, 

Notary  Public  in  and  for  said  County. 


1 
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I  certify,  on  honor,  that  the  ahove  account  is  trne  and  just,  and 
that  the  supplies  were  for  the  henefit  of  the  United  States. 

0.  M.  WOZENCRAFT, 
V.  S.  Indian  agentj  Middle  District^  CaUfomia. 


No.  1. 

Exhibit  A,  being  a  copy  of  an  original  in  the  charge  cf  0.  if.  Wozcn- 

craft. 

M.  B.  Lewis,       ') 

V8,  >    W.  Hart,  Commissioner, 

The  United  States.  ) 

The  United  States  Indian  department  to  Maj.  Jas.  D.  Savage  dk  Go, ,  Dr. 

To  furnishing  the  Indians  on  the  San  Joaquin  reservation  the  fol- 
lowing articles,  viz : 

1851. 

December  1,  to  BOO  pounds  of  flour,  at  37} $187  50 

December  5,  to  600  pounds  of  flour,  at  37| 225  00 

December  10,  to  600  pounds  of  flour,  at  37i 225  00 

December  10,  to  100  pounds  of  flour,  at  Z^ 37  50 

December  15,  to  600  pounds  of  flour,  at  37| 225  00 

December  20,  to  600  pounds  of  flour,  at  37i 225  00 

December  26,  to  800  pounds  of  flour,  at  37| 300  00 

1852. 

January  1,  to  700  pounds  of  flour,  at  37} 262  50 

January  10,  to  600  pounds  of  flour,  at  37} 225  00 

January  25,  to  800  pounds  of  flour,  at  37} 300  00 

January  25,  to  300  pounds  of  flour,  at  37} • 112  00 

February  1,  to  400  pounds  of  flour,  at  37} 230  00 

February  5,  to  100  pounds  of  flour,  at  37} 37  50 

February  6,  to  100  pounds  of  flour,  at  37} 37  50 

February  10,  to  600  pounds  of  flour,  at  37} 225  00 

February  15,  to  SOO  pounds  of  flour,  at  37} 112  00 

February  27,  to  1,500  pounds  of  flour,  at  37} 562  00 

March  3,  to  1,000  pounds  of  flour,  at  37} 375  00 

March  9,  to  1,000  pounds  of  flour,  at  37} 375  00 

4,278  50 


United  States  of  America, 
State  of  California^  City  and  County  of  San  Francisco^    )  ^*' 

James  D.  Savage,  within  named,  being  duly  sworn,  doth  depose  and 
say,  that  he  is  one  of  the  firm  of  Savage  &  Co.,  within  named,  and 
that  the  said  Arm  of  James  D.  Savage  &  Co.  furnished  and  provided 
to  and  ior  the  Indians  in  the  San  Joaquin  reservation  all  and  singu- 
lar the  goods  and  supplies  within  mentioned,  and  that  the  within 


MARTIN   B.   LEWIS.  5 

acconnt  is  a  just  and  true  account  of  the  goods  and  supplies  so  as 
aforesaid  furnished  the  said  Indians,  and  that  the  same  is  justly  due  to 
this  deponent's  said  firm,  and  that  no  part  thereof  has  oeen  paid  to 
said  firm,  or  to  any  other  person  by  their  order,  or  for  their  use,  and 
that  the  amount  justly  and  truly  due  deponent's  said  firm  amounts  to 
four  thousand  two  hundred  and  seventy-eight  dollars  and  fifty  cents. 

JAMES  D.  SAVAGE. 

Subscribed  and  sworn  to  before  me,  this  twenty-seventh .  day  of 
March,  A.  D.  eighteen  hundred  and  fifty-two,  as  witness  my  hand 
and  official  seal. 

MATHEW  F.  FUBMAN, 
Notary  Public  in  and  for  said  County. 

I  certify,  on  honor,  that  the  above  account  is  true  and  just,  and  that 
the  supplies  were  for  the  benefit  of  the  United  States. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agenty  Middle  District^  Galifornia. 


Exhibit  B. 

M.  B.  Lbwis,       ) 

vs.  >  Wm.  Hart,  Gommissumer. 

Thb  Unitbd  Statbs.  ) 

San  Francisoo,  March  29,  1852. 

Upon  the  next  appropriation  by  Congress  for  the  Indian  depart- 
ment, pay  to  the  order  of  James  D.  Savage,  for  supplies  furnished  the 
Indians  in  fulfilment  of  treaty  stipulations,  four  thousand  two  hundred 
and  seventy-eight  dollars  and  fifty  cents,  ($4,278  60.) 

0.  M.  WOZENCRAFT, 

United  States  Indian  Agent. 
Hon.  LuEB  Lea, 

Commissioner  of  Indian  Affairs. 

Endorsed  :  ^'  James  D.  Savage/' 


in  the  united  states  court  op  claims. 
Mabtin  B.  Lewis  vs.  The  United  States. 

I,  the  undersigned,  William  Hart,  a  commissioner  duly  appointed 
by  the  Court  of  Claims  of  the  United  States  for  the  State  of  California, 
do  hereby  certify  that,  in  pursuance  of  the  stipulation^  a  copy  of  which 
is  hereunto  annexed,  I  was  duly  attended  on  the  day  mentioned  in  my 
certificate  attached  to  this  deposition  by  J.  D.  Stevenson,  esq.,  on 
the  part  of  the  claimant,  and  by  J.  B.  Townsend,  esq  ,  on  the  part 
of  the  United  States,  and  by  Lewis  Leach,  the  witness  ou  the  part  of 
the  claimant,  and  who  deposed  as  follows : 

Question.  State  your  name,  age,  occupation,  and  place  of  residence 
for  the  last  year. 

Answer.  Lewis  Leach;  aged  thirty-four ;  practicing  medicine;  on  the 
Fresno  I  have  resided  for  the  last  year. 
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Question.  State  if  yon  have  any  interest,  direct  or  indirect,  in  the 
claim  of  Martin  B.  Lev^is  against  the  United  States^  for  the  sum  of 
four  thousand  two  hundred  and  seventy-eight  dollars  and  fifty  cents, 
on  a  draft  for  that  amouat  drawn  by  0.  M.  Wozencraft,  United  States 
Indian  agent,  on  the  Hon.  Luke  Lea,  Commissioner  of  India^i  Affitirs  ? 

Answer.  I  have  none. 

Question.  State  if  you  are  in  any  degree  related  to  the  claimant. 

Answer.  None  whatever. 

Question.  State  where  you  resided  from  December,  1851,  to  April, 
1852,  and  what  your  occupation  was  ? 

Answer.  I  resided  on  the  Fresno  river,  and  was  acting  as  book- 
keeper for  James  D.  Savage  &  Co. 

Question.  Do  you  know  of  any  supplies  and  provisions  having  been 
furnished  by  Savage  &  Co.;  if  so,  when  and  where  and  to  whom  ? 

Answer.  In  the  winter  of  1851  and  1852;  on  the  Fresno  river;  to 
the  Indians. 

Question.  By  whose  orders  were  those  provisions  furnished? 

Answer.  By  the  order  of  0.  M.  Wozencraft. 

Answer.  Look  at  that  bill  and  say  what  you  know  about  it.  (Ex- 
hibit A.)  ,  ^ 

Answer.  This  bill  is  a  duplicate  or  copy  of  one  furnished  to  0.  M. 
Wozencraft  by  Major  James  D.  Savage,  tor  which  the  draft  was  drawn 
for  $4,278  50. 

Question.  (Draft  shown  witness,  marked  exhibit  B;)  say  whether 
that  draft  is  the  one  you  allude  to  ? 

Answer.  It  is. 

Question.  Do  you  know  of  the  delivery  of  the  articles  or  provisions 
mentioned  in  exhibit  A? 

Answer.  I  do.  A  portion  of  the  articles  were  delivered  by  me  and 
the  balance  by  Major  Savage,  in  my  presence.  I  cannot  say  that  every 
sack  was  delivered  in  my  presence,  but  most  of  it  was;  but  I  know  the 
flour  was  delivered. 

Question.  Was  the  price  charged  in  exhibit  A  for  the  flour  fair  and 
reasonable  at  that  time  ? 

Answer.  It  was.  The  freight  alone  was  fifteen  cents  a  pound,  and 
a  year  after  that  flour  was  sold  there  for  75  cents  per  pound. 

CroM-examincUion. 

Question.  Are  you  the  same  Lewis  Leach  whose  affidavit  is  to  the 
petition  in  this  case  ? 

Answer.  I  am. 

Question.  How  did  it  happen  that  you  verified  the  complaint  or 
petition  ? 

Answer.  I  was  here  in  San  Francisco  at  the  time,  and  knew  more 
of  the  circumstances  than  any  other  person. 

Question.  Did  yon  bring  the  accounts  and  draft  exhibits  A  and  B 
to  this  city,  and  place  them  in  the  hands  of  petitioner's  attorney? 

Answer.  I  did. 

Question.  Have  you  acted  as  the  agent  of  the  petitioner  in  reference 
to  this  claim  ? 
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Answer.  I  have  not. 

Question.  Were  you  in  the  employ  of  the  petitioner  at  the  time  you 
brought  exhibits  A  and  B  to  this  city? 

Answer.  I  was  not. 

Question.  Have  you  any  compensation  for  your  services  with  refer- 
ence to  this  claim  dependent  on  its  result  ? 

Answer.  None  whatever. 

Question.  How  do  you  know  that  exhibit  A  is  a  duplicate  or  true 
copy  of  one  furnished  0.  M.  Wozencraft  by  J.  D.  Savage? 

Answer.  I  have  seen  the  original,  which  I  copied  from  the  books  of 
J.  D  Bavage  &  Co.,  and  the  copy  produced  and  marked  exhibit  A 
I  examined  with  the  one  in  Wozencraft's  possession. 

Question.  Did  you  personally  compare  exhibit  A  with  the  original 
which  you  say  you  copied  from  the  books  of  Savage  &  Co.? 

Answer.  I  did  not  compare  it  item  by  item  with  the  original,  but 
compared  it  sufficiently  to  ascertain  that  the  footing  was  the  same, 
that  the  general  appearance  was  the  same,  and  that  it  corresponded  in 
amount  with  the  draft. 

Question.  Did  you  make  the  entries  in  the  books  of  Savase  &  Co. 
of  the  items  charged  in  exhibit  A,  at  the  several  dates  when  charged? 

Answer,  I  did. 

Question.  Is  this  the  whole  amount  of  provisions  furnished  by 
Savage  &  Co. ,  by  the  direction  of  Wozencraft,  for  the  Indians  ? 

Answer.  No,  sir;  only  a  small  portion. 

Question..  Do  you  know  what  amount  was  so  furnished  by  Savage 
&  Co.  for  the  Indians  ? 

Answer.  I  could  not  state  the  exact  amount,  but  probably,  in  his  own 
name,  about  $25,000,  and  in  the  names  of  a  good  many  parties  with 
whom  he  was  interested,  probably  to  the  amount  of  |30,000  to 
$35,000;  the  balance  of  the  $25,000,  less  this  draft,  stands  on  the 
books  of  Savage  &  Co.  as  an  open  account. 

Question.  Were  you  present  at  the  store  of  Savage  &  Co.  during  all 
the  time  from  December  1,  1851,  to  March  9,  1852? 

Answer.  I  was. 

Question.  What  proportion  of  the  articles  charged  did  you  de^ 
liver  ? 

Answer.  It  is  impossible  for  me  to  say;  but  to  the  best  of  my  recol- 
lection I  delivered  about  three-fourths  of  it. 

Question.  Were  there  other  persons  who  dealt  in  flour  in  the  vicin- 
ity of  Savage  &  Co,  besides  them  ? 

Answer    None  nearer  than  twelve  miles. 

Question.  Was  not  flour  sold  by  Savage  &  Co.,  or  others  in  that 
vicinity,  between  the  1st  of  December,  1851,  and  the  9th  March,  1852, 
for  less  than  37^  cents  per  pound  ? 

Answer.  No,  sir  ;  most  of  it  was  sold  at  50  cents  ;  none  sold  less 
than  37A  cents,  and  most  at  50  cents  a  pound. 

Question.  Do  you  know  of  any  other  matter  or  thing  relative  to  the 
claim  in  question  ?  If  yea,  state  it. 

Answer.  No. 

LEWIS  LEACH. 
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State  of  Califohnia,     ) 
Courdy  of  San  Francisoo^  \     ' 

On  this  28th  day  of  Jane,  1856,  personally  came  Lewis  Leach,  the 
witness  within  named,  and  after  having  heen  first  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  hut  the  truth,  the  questions  con- 
tained ia  the  within  deposition  were  written  down  hy  the  commis- 
sioner, and  then  proposed  by  him  to  the  witness,  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  presence  of  the 
witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner. 

The  deposition  of  Lewis  Leach,  taken  at  the  request  of  the  claim- 
ant^ to  be  qsed  in  the  investigation  of  a  claim  against  the  Uaited 
States  now  pending  in  the  Court  of  Claims  in  the  name  of  M.  H. 
Lewis. 

The  counsel  for  the  United  States  was  notified,  and  did  attend ;  did 
not  object,  and  cross-examined  the  witness. 

WM.    HART,    [SBAL.] 
Commissioner. 


No.  2. 

in  the  united  states  court  of  claims,  washington. 

Martin  B.  Lewis  vs.  The  United  States. 

Lewis  Leach,  a  witness  already  examined  in  this  case,  being  desirous 
of  adding  to  his  testimony  some  further  explanation,  appeared  before 
the  commissioner  on  the  day  mentioned  in  the  certincate  hereunto 
attached,  and  in  the  presence  of  J.  B.  Townsend,  esq,,  solicitor  for 
the  United  States,  answered  the  following  questions  : 

Question.  State  what  further  explanations  (if  any)  yon  are  desirous 
of  making  to  your  former  testimony  ^ven  in  this  case. 

Answer.  I  would  state  that,  in  reading  the  petition  again,  in  this 
case,  I  find  in  it  the  following  statement :  That  he  (the  petitioner)  is 
the  '^  sole  owner  of  said  claim,  and  became  so  by  a  transfer  of  the  same 
to  him  for  its  face  by  the  public  administrator  of  Mariposa  county  ;" 
the  statement  in  said  petition  should  have  been  that  the  said  draft 
was  transferred  to  me  by  the  public  administrator  of  Mariposa  county 
for  a  debt  of  that  amount  due  by  the  estate  of  J.  D.  Savage,  and  which 
was  transferred  by  me  to  the  complainant  Lewis  for  a  valuable  con- 
sideration. I  would  further  add,  that  I  was  the  clerk  of  Savage  at 
the  time  the  supplies  mentioned  in  the  petition  were  made  on  the 
order  of  Wozencraft  by  Savage,  and  that  the  entry  or  entries  of  the 
same  in  Savage's  books  were  made  by  me,  and  the  copy  thereof  attached 
to  my  former  testimony  was  taken  and  copied  by  me  ftom  such  entries 
in  said  book ;  the  account  delivered  Wozencraft  of  the  supplies  for 
which  said  draft  was  given  was  also  copied  from  said  entries  in  said 
book. 


MARTIN  B.  LEWIS. 


Cross-examined. 


Question.  When  was  the  copy  from  the  books  of  Savage,  which  you 
say  was  annexed  to  your  former  testimony,  made  by  you  ? 

Answer.  I  think  in  1854  ;  the  latter  part,  or  the  early  part  of  1855. 
I  cannot  say  positively,  but  think  about  that  time. 

Question.  In  whose  possession  were  the  books  of  Savage  at  that 
time? 

Answer.  They  were  in  my  possession  ;  I  believe  they  might  have 
been  in  the  possession  of  the  probate  court. 

Question.  Uo  you  know  where  they  are  now  ? 

Answer.  I  may  have  the  book  in  which  the  said  entries  were  made,  if 
they  are  in  existence ;  when  I  removed  my  store  I  was  sick  ;  since  then 
I  have  had  no  occasion  to  look  for  them. 

Question.  Who  was  the  administrator  that  transferred  the  account 
and  draft  mentioned  in  the  petition  to  you  ? 

Answer.  B.  B.  Harris,  of  Mariposa ;  he  was  the  public  adminis- 
trator at  that  time. 

Question.  What  authority,  if  any,  had  he  for  making  the  transfer  ? 

Answer.  Made  by  order  of  the  judge  of  the  probate  court. 

LEWIS  LEACH. 


State  of  Caufornia, 
County  of  San  FranciscOy   )     * 

On  this  ninth  day  of  September,  1856,  personally  came  Lewis  Leach, 
the  witness  within  named,  and  after  having  been  first  sworn  to  '^  tell 
the  truth,  the  whola  truth,  and  nothing  but  the  truth,"  the  questions 
contained  in  the  within  deposition  were  written  down  by  the  com- 
missioner and  then  proposed  by  him  to  the  witness,  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of  the 
witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  the  witness,  Lewis  Leach,  taken  at 
the  request  of  the  claimant,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in  the 
name  of  Martin  B.  Lewis.  The  counsel  for  the  United  States,  J.  B. 
Townsend,  esquire,  attended  said  examination,  and  did  not  object 
thereto. 

W.  HART,  [l.  s.] 
Commissioner. 


No.  3. 

District  of  Columbia,  )  ^  ^^ 
Washington  County^     ) 

On  this  twenty-fifth  day  of  June,  A.  D.  1856,  personally  came 
Oliver  M.  Wozencraft,  the  witness  within  named,  and  after  having 
been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
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the  truth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner ,  and  then  proposed  bj  him  to  the  witness, 
and  the  answers  thereto  were  written  down  by  the  commissioner  in 
the  presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  d^poaition  of  Oliver  if.  Wozencrafty  taken  at  the  request  of  Martin 
B.  LewiSy  to  he  used  in  the  investigation  of  a  claim  ogainH  the  United 
States  novo  pending  in  the  Court  of  Claims  in  the  name  of  Martin  B. 
Lewis  vs.  The  United  States. 

Greneral  interrogatory  by  the  commissioner.  State  your  name,  occu- 
pation, age,  place  of  residence  for  the  past  year,  and  whether  you  have 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry,  and  whether  you  are  in  any  degree  related  to  the  claimant. 

Answer.  My  name  is  Oliver  M.  Wozencraft;  a  physician;  aged  about 
forty-three  years,  and  have  resided  in  San  Francisco,  California,  for 
the  past  year.  I  have  no  interest,  direct  or  indirect,  in  the  claim, 
and  am  not  related  to  the  claimant. 

1st  interrogatory.  Were  you  in  the  employment  of  the  government 
of  the  United  States  in  Caltfornia  in  the  year  1852  ?  If  yea,  state  the 
character  of  your  employment;  and  if  you  acted  under  written  instruc- 
tions, attach  a  copy  of  those  instructions  to  your  deposition. 

Answer.  I  was  appointed  by  the  President  of  the  United  States  a 
commissioner  and  an  Indian  agent  to  make  treaties  with  the  Indians  in 
California,  and  to  take  charge  of  them.  I  acted  in  this  capacity  in 
1852.  My  instructions  were  in  writing,  and  will  be  found  in  a  copy 
hereto  appended,  marked  exhibit  A. 

2d  interrogatory.  Did  you  draw  a  draft  on  the  29th  of  March,  1852, 
on  the  Commissioner  of  Indian  Affairs,  in  favor  of  James  Savage,  for 
$4,278  50,  expressed  on  its  face  to  be  in  fulfilment  of  treaty  stipula- 
tionSj,  and  is  the  same  treaty  set  forth  in  the  said  petitioner's  claim 
filed  in  court  ?  State  for  what  purpose  the  said  draft  was  given,  and 
what  exigency  required  you  to  enter  into  said  contract. 

Answer.  I  drew  a  draft  on  or  about  that  time  for  that  amount  in 
fulfilment  of  treaty  stipulations,  being  for  supplies  furnished  tho 
Indians  in  favor  of  James  D.  Savage ;  this  was  expressed  on  the  face 
of  the  draft.  I  do  not  know  that  the  treaty  is  set  forth  in  the  peti- 
tioner's claim  in  court;  but  the  treaty  to  which  I  refer  is  one  nego- 
tiated by  Beddiok  McKee  and  Qeorge  Barbour  and  myself,  and  for- 
warded on  to  the  Indian  bureau  some  time  in  the  month  of  Maj, 
1851.  The  draft  was  for  flour  for  the  Indians  who  had  been  moved 
into  a  reservation  set  apart  for  them,  and  who  had  no  means  of  sub- 
sistence, and  the  exigency  was  to  keep  them  from  dying  from  star- 
vation. 

3d  interrogatory.  Do  you  know  the  petitioner  ?  If  yea,  state  whether 
he  was  not  the  co-partner  of  said  Savage  at  the  time  of  said  contract, 
and  whether  said  Savage  is  not  now  dead. 

Answer.  I  know  the  petitioner,  but  cannot  say  whether  he  was  or 
was  not  the  partner  of  Savage ;  they  were  a  great  deal  together^  and 
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interested  in  various  business  transactions.     I  do  know  that  Savage 
is  dead. 

4th  interrogatory.  Do  you  know  anything  else  in  reference  to  said 
claim  ?  II  yea^  state  the  ^nme  fully. 

Answer.  I  know  nothing  else  further  than  what  is  shown  by  vouchers 
on  file  in  the  Indian  bureau. 

0.  M.  WOZENORAFT. 

Cross-interrogatories  by  the  Solicitor  of  the  United  States : 

1st  cross-interrogatory.  Was  not  the  draft  given  in  payment  of 
supplies  bought  for  the  Indians,  which  you  obtained  from  Savage  under 
a  contract  entered  into  without  authority? 

Answer.  It  was  not.  On  the  contrary,  I  had  authority,  as  will 
appear  by  my  commission  and  instructions. 

2d  cross-interrogatory.  What  amount  of  similar  contracts  were 
entered  into  by  you  and  other  commissioners  ? 

Answer.  I  made  similar  contracts,  to  the  amount  of  several  hundred 
thousand  dollars ;  as  to  the  amount  of  the  contracts  of  the  other  com- 
missioners I  cannot  state. 

3d  cross-interrogatory.  Have  not  all  such  been  rejected  ? 

Answer.  I  believe  that  they  have  by  the  Indian  bureau. 

4th  cross-interrogatory.  Did  you,  or  any  other  commissioner,  mislead 
Savage  or  Lewis,  or  any  other  contractor,  by  inducing  him  or  them  to 
believe  yon  were  authorized  to  make  these  and  other  similar  drafts  ? 

Answer.  I  never  misled  or  attempted  to  mislf'ad  any  contractor  as 
to  the  character  of  my  authority.  I  can't  speak  for  the  acts  of  the 
other  commissioners. 


The  opposite  party  did  not  attend. 


Commissioner's  fees,  |8  60. 


0.  M.  WOZENCRAPT, 


A.  AUSTIN  SMITH, 
Oammissioner. 


Exhibit  A. 

Depabtmbkt  of  the  Interiob, 
Office  of  Indian  Affairs^  October  15,  1850. 

QsNTLKMEN :  I  bave  the  honor  to  enclose  herewith  a  copy  of  a  letter 
from  the  Secretary  of  the  Interior,  by  which  you  will  find  that  your 
functions  and  salaries  as  Indian  agents  are  suspended,  and  that  you 
are  appointed,  with  the  sanction  of  the  President,  commissioners  *^  to 
hold  treaties  with  various  Indian  tribes  iu  the  State  of  California,"  as 
provided  in  the  act  of  Congress  approved  September  30,  1850.  Your 
commissions  are  also  enclosed. 

Your  compensation,  as  prpvided  by  law,  will  be  eight  dollars  per 
day  for  every  day  you  are  actually  employed,  and  ten  cents  per  mile 
for  your  travel  by  the  usually  travelled  route  to  your  place  of  destina- 
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tion.  After  your  arrival  in  the  country  in  which  your  dutiea  He,  you 
will  be  allowed  your  actual  travelling  expenses  from  place  to  place 
where  duty  may  call  you* 

You  will  be  allowed  a  secretary,  to  be  appointed  by  you  after  your 
arrival  in  California,  whose  compensation  must  not  exceed  $5  per  day 
for  his  services ;  and  his  actual  travelling  expenses  will  be  allowed. 
It  is  not  probable  that  his  services  will  be  required  for  the  whole  time 
continuously,  and  you  will  therefore  employ  him  only  for  such  time 
as  may  be  actually  necessary. 

The  services  of  interpreters  will  be  indispensable  in  your  negotia- 
tions. You  are  therefore  authorized  to  employ  such  number  and  for 
such  periods  as  you  may  find  requisite,  confining  yourselves  to  the 
smallest  number,  for  the  shortest  periods,  and  for  the  lowest  compen- 
sation that  competent  persons  can  be  obtained  for.  These  precautions 
of  economy  are  made  solely  with  reference  to  the  small  amount  of  the 
appropriation  when  compared  with  the  groat  obiect  to  be  attained. 

The  first  named  gentleman  of  your  board,  being  present,  has  been 
entrusted  with  the  duties  of  disbursing  agent  of  the  commission,  and 
the  sum  of  |25,000,  the  whole  amount  of  the  appropriation,  has  been 
placed  in  his  hands  for  disbursement ;  the  other  two  commissioners, 
together  with  all  other  expenses  of  the  commission,  will  be  paid  by 
him. 

You  will  find,  on  your  arrival  in  California,  Adam  Johnston,  esq., 
sub-agent  at  San  Joachim,  from  whom  you  will  doubtless  receive 
much  valuable  information,  as  his  residence  in  the  country  for  con- 
siderably more  than  a  year  has  enabled  him  to  collect  a  great  deal 
relating  to  the  Indian  tribes,  their  location,  their  manners,  habits, 
customs,  disposition  towards  the  whites  and  each  other,  and  the 
extent  of  civilization  to  which  they  have  arrived. 

Mr.  Johnston  will  be  directed  to  afford  you  all  the  aid  in  his  power, 
and  give  you  all  the  information  in  his  possession  that  may  be  of  use 
to  you  in  the  discharge  of  your  duties. 

The  department  is  in  possession  of  little  or  no  information  respect- 
ing the  Indians  of  California,  except  what  is  contained  in  the  enclosed"^ 
copies  of  papers,  a  list  of  which  is  appended  to  these  instructions  ; 
but  whether  even  these  contain  sufficient  data  to  entitle  them  to  full 
confidence  will  be  for  you  to  judge,  and  they  are  given  to  you  merely 
as  points  of  reference. 

As  set  forth  in  the  law  creating  the  commission,  and  the  letter  of 
the  Secretary  of  the  Interior,  the  object  of  the  government  is  to  obtain 
all  the  information  it  can  with  reference  to  tribes  of  Indians  within 
the  boundaries  of  California,  their  manners,  habits,  customs,  and 
extent  of  civilization,  and  to  make  such  treaties  and  contracts  with 
them  as  may  seem  just  and  proper.  On  the  arrival  of  Mr.  McKee 
and  Mr.  Barbour  in  California,  they  will  notify  Mr.  Wozencraft  of 
their  readiness  to  enter  upon  the  duties  of  the  mission  ;  the  board  will 
convene,  and,  after  obtaining  whatever  light  may  be  within  its  reach, 
will  determine  on  some  rule  of  action  which  will  be  most  efficient  in 
attaining  the  desired  object,  which  is,  by  all  possible  means  to  con- 

*  Placed  in  the  hands  of  Mr.  McEee. 
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ciliate  the  good  feelings  of  the  Indians,  and  to  get  them  to  ratify 
those  feelings  by  entering  into  written  treaties  binding  on  them 
towards  the  government  and  each  other.  You  will  be  able  to  judge 
whether  it  will  be  best  for  you  to  act  in  a  body  or  separately  in 
different  parts  of  the  Indian  country. 

It  is  expected  that  you  will  keep  a  journal  of  your  daily  proceedings, 
and  report  fully  to  this  office  everything  that  occurs  in  your  operations. 
Copies  of  these  reports  you  will  forward  from  time  to  time,  the  whole 
to  be  reserved  by  you  for  a  general  report,  accompanied  by  such 
treaties  as  you  may  make,  when  your  mission  shall  have  been  brought 
to  a  close. 

Another  commission  has  been  authorized,  consisting  of  Messrs. 
C.  8.  Todd,  Bobert  B.  Campbell,  and  Oliver  P.  Temple,  to  procure 
information  and  make  treaties  with  the  Indians  on  the  borders  of 
Mexico.  Should  you  meet  at  any  time,  (which  is  scarcely  to  be 
expected,)  you  will  co-operate  and  act  in  concert,  so  fat  as  may  be 
agreed  on  between  you  ;  and  it  is  requested  that,  whenever  this  may 
be  the  case,  there  will  be  no  misunderstanding  as  to  your  relative 
powers,  or  collision  in  your  understanding  of  your  relative  duties,  it 
neing  regarded  that  each  board  is  independent  of  the  other,  anct  it  is 
expected  that  all  intercourse  between  them  will  be  harmonious. 
Very  respectfully^  your  obedient  servant, 

AS.  LOUGHERY, 
Acting  Commissioner. 

Messrs.  Bedick  McKeb^  Georqe  W.  Babbour,  and  0.  M.  Wozbn- 
CRAFT,  Commiasioners, 

P.  S.  Since  writing  the  above,  a  telegraphic  communication  has 
been  received  from  Mr.  Wozencraft  at  New  Orleans,  and  he  has  been 
notified  through  the  same  channel  that  his  commission  and  a  triplicate 
of  these  instructions  will  be  sent  to  him  at  that  place. 

AS.  L. 

The  foregoing  five  papers  are  a  true  copy  from  the  original  fur- 
nished by  the  witness  (0.  M.  Wozencraft)  and  referred  to  in  the 
deposition  as  exhibit  A. 
Test  * 

A.  AUSTIN  SMITH, 

Commissioner. 


No.  4. 

Thb  Statb  07  Cauforkia, 
County  of  Mariposa. 

Be  it  known,  that  on  the  19th  of  September,  1856, 1  delivered  to 
Lewis  Leach  one  draft  for  four  thousand  two  hundred  and  seventy- 
eight  dollars  and  fifty  cents,  (|4,278  60)  drawn  by  0.  M.  Wozencraft, 
United  States  Indian  agent,  on  the  Hon.  Luke  Lea,  Commissioner. of 
Indian  Affairs,  and  payable  to  the  order  of  James  D.  Savage  out  of  the 
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then  next  appropriation  by  Congress  for  the  Indian  department,  for 
supplies  furnished  the  Indians  in  fulfilment  of  treaty  stipulations  ; 
endorsed  James  D.  Savage,  and  dated  March  29, 1862.  The  said  draft 
was  delivered  by  me  to  said  Leach,  and  I  hold  his  receipt  therefor. 
Dated  this  November  29, 1856.  [For  the  Indian  department  inter- 
lined before  signing.] 

B.  B.  HARRIS, 
Administrator  of  James  D,  Savage^  deceased. 


The  State  of  Oalifornia,  ) 
Goufdy  of  Mariposa.       \ 

I,  James  M.  Bondurant,  county  and  probate  judge  in  and  for  the 
aforesaid  State  and  county,  do  hereby  certify  that  the  estate  of  the 
above  named  James  D.  Savage,  deceased,  is  in  course  of  administra- 
tion in  the  probate  court  of  the  said  county  of  Mariposa ;  that  the 
above  signed  B.  B.  Harris  is  the  administrator  thereof,  and  that  the 
delivery  of  the  said  described  draft  was  made  with  my  approval. 

Witness  my  hand  and  the  seal  of  said  county  at  Mariposa,  this  the 
[l  s.]  24th  day  of  December,  A.  D.  1856. 

J.  M.  BONDURANT, 
County  Jvdgey  ex^cffioio  Probate  Judge. 


m  THE  COURT  OF  CLAIMS.— No.  606. 

Martin  B.  Lewis  vs.  The  United  States. 
Brief  of  the  United  States  Solicitor. 

Besides  the  testimony  taken  in  this  case,  and  yet  unprinted,  the 
following  public  documents  of  Congress  will  be  referred  to,  viz : 

Doc.  1,  Senate,  2d  session  31st  Congress — Annual  Rep.  Sec.  Int.; 

Doc.  61,  Senate,  1st  session  32d  Congress — Debts  contracted  by  In- 
dian agents,  &c.; 

Doc.  4,  Senate,  special  session,  1853 — Correspondence  with  Indian 
agents ; 
which  will  be  hereafter  briefly  designated  as  documents  1,  61,  4. 

On  or  before  the  14th  of  October,  1849,  Adam  Johnston  was  ap- 
pointed sub-Indian  agent  on  the  Sacramento  and  San  Joaquin  rivers, 
m  California,  to  include  the  Indians  at  or  in  the  vicinity  of  those 
places,  and  any  others  to  be  subseouently  designated  by  the  Indian 
Department. — (Com.  Ind.  AflF.  to  Johnston,  Oct.  14,  1849,  Doc.  4, 
p.  2.)  This  sub-agency  was  subsequently  restricted  to  the  Indians 
"  in  the  valley  of  San  Joaquin." — (Com.  Ind.  Aff.  to  JohnstoUi  Nov. 
24,  1849,  Doc.  4,  p.  6 ;  also  pp.  4,  6.) 
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It  seems  this  appointment  was  made  under  the  5th  section  of  the 
act  organizing  the  Department  of  Indian  Affairs,  approved  June  30, 
1834.— (4  Stat.  735.) 

By  the  act  of  September  28,  1850)  9  Slat  ,  519,)  the  President  was 
authorized  to  appoint  three  Indian  agents  for  California;  and  by  an 
act  approved  September  30,  1850,  (9  Stat.,  658,)  an  appropriation  of 
$25,000  was  made  '*  to  enable  the  President  to  hold  treaties  with  the 
various  Indian  tribes  in  the  State  of  California." 

Gteorge  W.  Barbour,  Redick  McKee,  and  0.  M.  Wozencraft  were 
appointed  agents  under  the  act  of  September  28,  1850,  bat  it  being 
soon  discovered  that  no  appropriation  had  been  made  for  their  salaries, 
their  functions  and  salaries  as  Indian  agents  for  California  were  sus- 
pended, and  they  were  appointed,  under  act  of  September  30,  com- 
missioners to  treat  with  the  Indians. — (Doc.  1,  p.  29.)  The  instruc- 
tions to  them,  dated  October  15,  1850,  as  commissioners,  are  printed 
in  Doc.  4,  p.  8.  The  appropriation  of  $25,000  was  then  remitted 
them. 

By  an  act  approved  February  27,  1851,  sec.  3,  (9  Stat.,  586,)  it  was 
enacted  that  ^^  hereafter  all  treaties  with  Indian  tribes  shall  be  nego- 
tiated by  such  officers  and  agents  of  the  Indian  department  as  the 
President  of  the  United  States  may  designate  for  that  purpose."  The 
provisions  of  this  act  were  communicated  to  the  commissioners  by  the 
Commissioner  of  Indian  Affairs,  in  a  letter  dated  April  12,  1831, 
(Doc.  4,  p.  14,)  whereby  they  were  informed  that  their  offices  and 
iunctions  as  commissioners  were  abrogated  and  annulled  ;  they  were, 
however,  directed  not  to  suspend  negotiations,  but  to  enter  upon  their 
appointments  as  agents,  and  were,  m  suchy  designated  [under  the  act 
of  1851]  to  negotiate  with  the  Indians  of  California,  under  the  instruc- 
tions already  given. 

This  letter  was  received  by  the  commissioners  in  San  Francisco 
early  in  June,  1851. — (Doc.  4,  p.  130.) 

By  act  of  March  3,  1851,  (9  Stat.,  572,)  a  further  appropriation  of 
$25,000  was  made  for  expenses  of  treating  with  Indians  in  California, 
which  was  remitted  to  them  by  the  Commissioner  of  Indian  Affairs, 
June  25,  1851.— (Doc.  4,  p.  17.) 

On  the  27th  of  June,  1851,  (Doc.  4,  p.  17,)  the  Commissioner  of 
Indian  Affairs  wrote  to  the  commissioners  that  the  two  appropriations 
of  $25,000  each  constituted  all  the  money  applicable  to  the  negotiation 
of  treaties  in  California ;  and,  he  said,  ''  wnen  the  funds  referred  to 
have  been  exhausted  you  will  close  negotiations  and  proceed  with  the 
discharge  of  your  duties  as  agents  simply,  as  the  department  could 
not  feel  itself  justified  in  authorizing  anticipated  expenditures  beyond 
the  amount  of  the  appropriation  made  by  Congress."  This  letter 
reached  McKee  Septemoer  14,  near  Humboldt  river,  (p.  186,)  Barbour 
at  San  Francisco,  in  September,  (p.  260,)  and  Wozencraft  on  the 
Sacramento  river,  September  2. — (p.  180.) 

The  commissioners  arrived  at  San  Francisco  between  the  27th  of 
December,  1850,  and  January  8, 1851,  (Doc.  4,  p.  53,)  and  soon  after 
started  southward  up  the  valley  of  the  San  Joaquin,  meeting  and 
treating  with  the  Indian  tribes  of  the  valley. — (Doc.  4,  pp.  54  to  76.) 
Arrived  near  the  head  of  the  valley,  at  camp  Barbour,  May  1,  (Doc. 
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4,  p.  76,^  they  concladed  to  separate  and  act  iadividaally  in  their 
several  aistricts,  which  had  heen  determined  hy  lot.  Barhour  took 
the  southern  district,  Wozencraft  the  middle  district,  and  McKee  the 
northern  district. 

This  division  was  communicated  to  the  Commissioner  of  Indian 
Affairs  hy  letters  of  May  1  and  13, 1851,  (Doc.  4,  p.  77,)  and  approved 
by  him  June  27,  1851. — (Doc.  4,  p.  17.) 

From  Camp  Barbour  Wozencraft  returned  to  San  Francisco  May 
13,  and  on  the  24th  left  a.g^ain  to  visit  and  treat  with  the  Indians  in 
the  northern  part  of  his  district.  From  this  he  returned  to  San  Fran- 
cisco on  or  before  the  30th  of  September,  (Doc.  4,  p.  187.)  Besides 
what  cash  he  had  expended  he  had  incurred  debts  for  provisions  fur- 
nished to  Indians  up  to  September  16  to  the  amount  of  $60,060, 
(Doc.  4,  p.  189.) 

This  sum  alone  exceeded  the  whole  appropriation,  and  he  had  pre- 
viously, as  above  shown,  received  the  letter  of  the  Commissioner  of 
Indian  Affairs  of  June  27,  1851,  directing  him  in  that  event  to  cease 
negotiation.  From  this  date  forward,  therefore,  September  16,  1851, 
he  had  no  authority  except  as  ^'  agent  simply." 

The  claim  of  Lewis  arose  long  after  this  date. 

The  claim  is  for  flour  furnished  the  Indians  by  James  D.  Savage 
&  Co.,  from  December  1,  1851,  to  March  9,  1852,  to  the  amount  of 
$4,278  50,  by  order  of  Wozencraft.  For  this  amount  Wozencraft 
drew  upon  the  Indian  department  a  draft  dated  San  Francisco,  March 
29,  1852.  This  draft  was  endorsed  in  full  by  J.  D.  Savage  to  Wells, 
Fargo  &  Co.,  and  by  them  to  Riggs  &  Co.  It  was  not  accepted  by 
the  drawee,  and  indeed  does  not  appear  ever  to  have  been  presented 
for  payment.  It  came  into  the  hands  of  Savage's  administrator,  and 
was  by  him  passed  to  Lewis.  All  endorsements  subsequent  to  that 
of  J.  D.  Savage  are  stricken  out;  and  the  body  of  his  endorsement  is 
also  stricken  out^  leaving  his  name  alone.  This  is  not  an  endorse- 
ment in  blank,  which  will  enable  the  holder  to  maintain  an  action  on 
the  draft  ;  nor  can  there  be  any  privity  of  contract  between  the  United 
States  and  the  holder,  since  the  draft  has  not  been  accepted.  The 
testimony  shows  that  this  claim  is  a  portion  of  a  claim  of  more  than 
$25,000,  all  constituting  the  same  cause  of  action  ;  and  it  is  not  com- 
petent for  Savage  or  his  representatives  to  parcel  out  this  claim  and 
subject  the  United  States  to  several  suits.  The  whole  should  be  pre- 
sented and  investigated  together. 

Savage  was  a  trader,  licensed  to  trade  with  the  Indians  south  of  the 
San  Joaquin.  The  Indians  on  the  reservation  for  which  he  was 
lict^nsed  were  working  and  mining  for  him  and  other  whites,  (Doc.  4, 
p.  128 ;)  and  the  traders  paid  large  sums  for  licenses,  ana  realized 

freat  profits  from  their  trade  with  the  Indians,  (Doc.  4,  pp.  107,128.) 
t  is  contrary  to  public  policy,  if  not  in  violation  of  statute,  (act  of 
June  30,  1834,  sec.  14,  4  Stat.,  738,)  for  any  such  trader  to  act  as  an 
agent  of  the  United  States,  in  exercising  a  discretionary  authority  to 
distribute  provisions  among  the  Indians,  as  Savage  appears  to  have 
done. 

It  is  not  proven  that  the  Indians  were  entitled  to  receive  this  supply 
of  beef,  under  any  agreement  made  with  them  by  the  commissioners, 
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or  either  of  them ;  but  even  if  they  -were,  it  is  contended  that  no  au- 
thority was  given  to  the  commissioners  to  do  more  than  was  necessary 
to  conclude  treaties  ;  that  this  authority  did  not  extend  beyond  the 
conclusion  of  the  treaties — t.  e.,  the  commissioners  could  not,  under 
the  authority  to  conclude  the  treaties,  agree  with  the  Indians,  as  an 
inducement  to  accept  terms,  that  the  treaties  themselves  should  be 
fulfilled  before  being  ratified  by  the  Senate^  or  even  being  forwarded 
to  the  President.  See  letters  of  Commissioner  of  Indian  Affairs  to 
them,  June  25,  1851,  and  July  16,  1851,  (Doc.  4,  pp.  IT,  18.)  The 
act  of  June  30,  1834,  sec.  13,  (4  Stat.,  737,)  designates  the  officer 
under  whose  direction  all  goods  required  to  fulfil  treaties  with  Indians 
shall  be  purchased. 

The  solicitor  maintains  that  the  commissioners  had  no  authority  to 
make  contracts  beyond  what  was  expressly  or  impliedly  given  in  their 
written  instructions : 

That,  if  they  had  any  such  authority  as  commissioners,  it  was  taken 
away  by  the  act  of  February  27,  1851 ; 

Or,  if  not  by  that  act,  then  by  the  instructions  of  April  12,  1851, 
even  if  given  under  an  erroneous  construction  of  the  act,  (U.  S.  vs. 
Eliason,  16  Pet.,  291:) 

And  that  all  authority,  except  as  agents  simply,  ceased  under  in- 
structions of  June  27,  1851,  on  or  before  the  30th  of  September,  1851. 

It  is  further  contended,  that  the  contract  with  Savage  is  void,  being 
made  contrary  to  the  act  of  May  1,  1820,  (sec.  6, 3  Stat.,  568,)  which 
prohibits  any  contracts,  except  such  as  are  made  under  a  law  author- 
izing the  same,  oi  where  there  are  appropriations  adequate  to  their 
itilfiiment ; 

And  again,  being  made  contrary  to  the  provisions  of  the  act  of  June 
30, 1834,  (sec.  13,  4  Stat.,  757,)  which  prescribes  the  mode  of  pur- 
chasing goods  for  Indians ; 

And  again,  if  these  acts  should  not  be  held  to  apply,  objection  is 
fiirther  made  for  non-conformity  to  the  act  of  March  3, 1809,  (2  Stat., 
536,)  as  construed  by  Attorney  (General  Berrien,  August  29,  1829. 

It  is  claimed  by  the  petitioners,  that  the  relation  of  the  government 
to  the  Indians  is  similar  to  that  of  guardian  to  his  ward  ;  and  it  is, 
therefore,  bound  for  necessaries  furnished.  If  so,  those  who  claim  to 
have  furnished  necessaries  must  prove  the  necessity,  (Chitty  on  Cent. 
117,  and  cases  there  cited,)  and  that  the  government  has  funds  of  these 
wards  in  possession  to  pay  the  debt.  But  we  deny  the  existence  of 
that  relation,  and  contend  that  the  duty  of  the  government  to  the 
Indians  is  one  of  imperfect  obligation,  and  one  which  Congress  only 
can  acknowledge  and  discharge. 

The  solicitor  denies  that  Wozencraft  had  authority  to  purchase  the 
flour  from  Savage. 

He  denies  that  the  Indians  for  whom  it  was  purchased  needed  it  for 
their  subsistence. 

And  he  denies  that  any  of  it  ever  came  into  the  possession  of  any 
officer  or  agent  of  the  United  States. 

JOHN  D.  Mcpherson, 

Deputy  SoUcUor. 
Kep.  C.  C.  191 2 
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IN  THE  COURT  OF  CLAIMS. 

Marten  B.  Lewis  v8.  Thb  United  States. 
Brief  on  reargument. 

Claim  for  the  amount  of  a  draft  made  on  the  29th  of  March,  1852,  by 

0.  M.  Wozencraft,  a  United  States  Indian  agent  for  California,  upon 
the  Commissioner  of  Indian  Affairs,  for  the  sum  of  $4,278  50. 

The  claimant  insists  that  this  draft  was  for  supplies  furnished  bj 
James  D.  Savage,  at  the  instance  of  said  Wozencrait,  for  the  Indians 
on  San  Joaquin  reservation  between  the  1st  of  December,  1851,  and 
the  9th  of  March,  1852, 

FACTS  AS  UNDERSTOOD  BY  THE  SOLICITOR. 

First.  That  the  said  Wozencraft  had  no  power  or  authority  from 
the  government  to  contract  the  debt  in  question. 

1 .  The  statute  does  not  confer  the  power  upon  agents  or  commis- 
sioners to  contract  debts. 

The  7th  section  of  the  act  for  organizing  the  Department  of  Indian 
Affairs  (4  U,  S.  L.  736)  specifies  the  duties  of  Indian  agents  in  these 
words : 

'^  It  shall  be  the  general  duty  of  Indian  agents  and  sub-agents  to 
manage  and  superintend  the  intercourse  with  the  Indians  within  their 
respective  agencies  agreeably  to  law ;  to  obey  all  legal  instructions 
given  to  him  by  the  Secretary  of  War,  the  Commissioner  of  Indian 
Affairs,  or  the  Superintendent  of  Indian  Affairs,  and  to  carry  into 
effect  such  regulations  as  may  be  prescribed  by  the  President." 

There  is  no  regulation  made  by  the  President  authorizing  the  con- 
tracting of  a  debt  by  an  agent. 

2.  The  instructions  to  Wozencraft  neither  authoriaed  or  contem- 
plated that  he  should  contract  a  debt. 

The  instructions  to  him  and  his  colleagues  are  dated  October  15, 
1850,  (Senate  Doc.  4,  p.  8^)  and  contain  the  following : 

'^  You  are  appointed,  with  the  sanction  of  the  President,  commis- 
sioners ^  to  hold  treaties  with  various  Indian  tribes  in  the  State  of 
California,'  as  provided  in  the  act  of  Congress  approved  September 
30,  1850."     This  was  the  act  appropriating  the  |25,000. 

The  instructions  further  provide  : 

^^  As  set  forth  in  the  law  creating  the  commission,  and  the  letter  of 
the  Secretary  of  the  Interior,  the  object  of  the  government  is  to  obtain 
all  the  information  it  can  with  reference  to  tribes  of  Indians  within 
the  boundaries  of  California,  their  manners,  habits,  customs,  and  ex- 
tent of  civilization,  and  to  make  such  treaties  and  compacts  with  them 
as  may  seem  just  and  proper.  On  the  arrival  of  Mr.  McEee  and  Mr. 
Barbour  in  California,  they  will  notify  Mr.  Wozencraft  of  their  readi- 
ness to  enter  upon  the  duties  of  the  mission.  The  board  will  convene, 
and,  after  obtaining  whatever  light  may  be  within  its  reach,  will 
determine  upon  some  rule  of  action  which  will  be  most  efficient  in 
attaining  the  desired  object,  which  is,  by  all  possible  means,  to  con- 
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ciliate  the  good  feelings  of  the  Indians,  and  to  get  them  to  ratify  those 
feelings  by  entering  into  written  treaties,  binding  on  them  towards 
the  government  and  each  other.  You  will  be  able  to  judjge  whether 
it  wul  be  best  for  you  to  act  in  a  body,  or  separately,  in  different  parts 
of  the  Indian  country." 

There  is  nothing  in  the  instructions  at  all  intimating  that  the  com- 
missioners might  contract  debts. 

3.  On  the  9th  of  May,  1851,  the  functions  of  the  commissioners 
were  terminated,  and  they  were  directed  to  enter  *:ipon  their  duties  as 
agents 

No  new  functions  were  specified  in  the  letter  of  the  Commissioner. 

In  reply  to  a  letter  of  Ourtiss  &  Feabody,  Governor  Marcy,  as  Sec- 
retary of  War,  wrote,  December  7,  1848,  in  relation  to  the  Fr6mont 
claim,  as  follows  :     (Ex.  Doc.  109,  |>.  67.) 

^^  As  no  officer  of  this  department  is  authorized  to  borrow  money  on 
the  faith  of  the  United  States,  the  department  cannot  recognise  any 
goch  contract." 

The  Indian  Office,  in  a  letter  to  the  Interior  Department,  dated 
April  13,  1852,  (Doc.  61,  p.  2,)  states  : 

'^  The  whole  amount  of  appropriations  for  Indian  purposes  in  Cali- 
fornia was  placed  in  the  hands  of^the  agents,  and  they  had  no  authority 
whatever  for  exceeding  that  amount  in  their  negotiations." 

^'  The  question  of  the  liability  of  the  government  to  pay  these  debts 
must  necessarily  be  decided  by  Congress." 

Second.  The  commissioners,  and  W ozencraft  in  particular,  and  these 
with  whom  they  dealt,  including  Savage^  knew  and  perfectly  under- 
stood that  they  had  no  power  to  contract  debts. 

This  fact  is  fully  estaolished  by  the  terms  of  the  draft  itself. 

In  the  letter  of  Wozencraft^  of  May  29,  1852^  to  the  Indian  Office, 
(Doo.  4,  p.  332-'3,)  speaking  of  Hensley's  drafts,  he  says: 

<<  I  deem  it  due  to  myself  to  inform  you  of  the  foregoing  facts,  and 
to  assure  you  that  I  am  aware  that  I  have  no  authority  to  draw  on  the 
department  other  than  presumptive  drafts  on  the  current  action  of 
Congress  I" 

Barbour  (Doc.  61,  p.  3)  says: 

^^  After  separating  with  my  colleagues,  many  proposals  were  made 
by  different  persons  to  supply  the  amount  of  beef,  &c.,  necessary  to 
carry  out  the  treaties  that  had  been  or  might  be  made.  I  invariably 
answered  such  propositions  by  an  assurance  that  I  had  no  direct 
authority  to  make  such  contracts." 

Wozencraft,  (Doc.  4,  p.  121,) in  a  letter  dated  July  18,  1851,  says: 
''In  the  subsequent  contracts,  the  parties  agree  to  furnish  the  beef 
at  the  current  cash  price  for  net  beet  at  the  place  of  delivery,  deliver- 
ing them  on  foot,  and  wait  for  the  money  until  an  appropriation  is 
made. ' ' 

Third.  Wozencraft  and  the  other  agents  were  forbidden  by  the 
Indian  Office  to  contract  debts,  and  long  prior  to  the  contracting  this 
particular  debt. 

On  the  16th  of  July,  1851,  the  acting  commissioner.  Mix,  wrote  to 
Barbour  as  follows : 

'^Sm:  Your  letter  of  May  14,  1851,  transmitting  copy  of  a  treaty 
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concluded  by  you  at  Gamp  Belt  with  several  tribes  of  Indians  in 
California,  has  been  received. 

^^  Your  attention  is  directed  to  the  following  extract  of  a  letter  to 
Agent  McKee,  June  26,  1851,  to  which  you  will  conform  your  action 
in  future  negotiations  of  treaties :  '  In  the  copies  of  the  treaties  made 
with  several  Indian  tribes  heretofore  transmitted  to  this  office,  there 
are  provisions  for  delivering  to  them  sundry  articles  in  1851,  which 
cannot  be  complied  with,  as  Congress  will  not  be  in  session  in  time  to 
make  the  necessary  appropriations.  Should  you  conclude  other 
treaties,  you  will  fix  the  time  and  payment,  under  any  stipulation,  at 
a  period  sufficiently  in  the  future  to  allow  of  congressional  action  to 
meet  the  requisition.'  " — (Doc.  4,  p.  18.) 
On  the  27th  of  June,  1851,  Mr.  Mix  wrote  to  McKee  as  follows : 
^'  You  will  have  perceived  that  though  $75,000  were  estimated  and 
asked  for  the  service  in  which  you  are  engaged.  Congress  appropriated 
only  $25,000,  the  amount  remitted  you  on  the  25th  instant,  which, 
with  the  $25,000  heretofore  placed  in  your  hands,  is  all  that  is  appli* 
cable  to  the  negotiation  of  treaties  in  California  ;  and  when  the  funds 
referred  to  have  been  exhausted,  you  will  close  negotiations  and 

Sroceed  with  the  discharge  of  your  duties  as  agents  simply,  as  the 
epartment  could  not  feel  itself  justified  in  authorizing  anticipated 
expenditures  beyond  the  amount  of  the  appropriation  made  by  Con- 
gress."— (Doc.  4,  p.  17.) 

This  letter  was  received  by  McEee  the  14th  September,  (Doc.  4, 
p.  186,)  and  Barbour  in  September,  (p.  260,)  and  Wozencraft  on  the 
2d  of  September,  1850,  (p.  180.) 

Mr.  Mix,  on  the  9th  of  July,  1851,  wrote  Wozencraft,  (Doc.  4, 
p.  21^  as  follows : 

^'  You  will  forward  to  this  office  diagrams  of  the  country  ceded  by 
the  Indians  to  the  United  States,  and  of  the  lands  reserved  for  them, 
in  all  treaties  you  have  concluded  or  may  hereafter  negotiate  with 
them ;  and  also  transmit  in  every  case  the  estimates  of  the  money 
that  will  be  required  to  fulfil  the  stipulations  that  may  have  been 
agreed  upon." 

Barbour,  (Doc.  61 ,  p.  4,)  in  writing  the  Indian  Office,  says  : 
''  Your  department  had  instructed  the  commissioners  to  make  no 
further  stipulations  for  feeding  Indians  during  1851,  in  any  treaties 
we  might  make  after  the  receipt  of  that  letter." 

Fourth.  The  Indian  Office  did  not  approve,  but  disapproved  of  the 
contracting  debts  by  these  agents. 

On  the  17th  of  May,  1852,  Mr.  Lea  wrote  McEee  and  Wozencraft 
as  follows,  (Doc.  4,  p.  26 :) 

<<Gentlbmbn:  It  is  feared  a  considerable  length  of  time  may  yet 
elapse  before  the  necessary  appropriations  are  made  to  enable  the 
superintendent  of  Indian  afiairs  for  California  to  repair  thither  and 
enter  upon  the  duties  of  his  office ;  I  have,  therefore,  to  request  that 
at  the  earliest  practicable  period  you  make  a  full  and  detailed  report 
directly  to  this  office  of  all  contracts,  debts,  and  liabilities  made  and 
incurred  by  the  agents  of  the  department  in  California.  These  are 
matters  that  have  given  rise  to  much  discussion  here  as  well  as  in 
California,  and  the  agents  owe  it  to  themselves  and  to  the  government 
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to  place  the  department  in  possession  of  all  facts  and  circumstances 
tending  to  elucidate  transactions  of  so  much  importance,  and  yet  of 
such  a  character  that  they  cannot  be  approved." 

Fifth  It  is  not  shown  that  the  supplies  charged  for  in  this  case 
were  furnished  under  any  treaty,  ratified  or  unratified. 

The  abstract  made  by  Wozencraft,  found  at  page  398  of  document  4, 
states  that  Savage's  claim  was  for  flour  furnished  in  San  Joaquin 
valley.  I  have  found  no  evidence  showing  that  there  was  a  treaty 
containing  provisions  requiring  the  payment  by  the  government  to 
these  Indians  of  any  amount  in  money  or  provisions,  nor  any  showing 
that  the  flour  was  delivered  in  pursuance  of  such  provisions.  It  may 
have  been  so,  but,  if  it  was,  it  has  not  been  proved. 

Sixth.  The  only  proved  pretext  for  contracting  these  debts  con- 
sisted in  fears  occasioned  by  the  illegal  and  unauthorized  acts  of  these 
agents  themselves. 

1.  Wozencraft,  Barbour,  and  McKee  were  authorized  to  make 
treaties,  and  to  expend,  in  so  doing,  the  two  appropriations  of 
$26,000  each. 

They  could  incur  all  the  usual  and  necessary  expenses  in  holding 
councils,  (such  as  feeding  the  Indian 3  and  making  presents,)  at  that 
or  at  a  future  time,  out  of  the  money  thus  appropriated. 

2.  They  were  authorized  to  insert  such  provisions  in  the  treaties  as 
they  might  deem  expedient ;  but  these  could  not  become  operative 
until  ratified  by  the  Senate^  nor  could  payments  be  made  under  them 
until  Congress  should  make  the  necessary  appropriations. 

3.  They  had  no  authority  to  contract,  in  the  treaties  to  pay  money 
or  furnish  supplies,  until  the  treaties  became  a  law  by  ratification. 
They  were  restricted  in  their  powers  to  make  expenditures  to  the 
appropriations  furnished  to  them.  They  could  not  by  treaty  make  a 
contract  for  supplies,  or  anything  else,  that  would  be  binding  or 
operative  upon  either  party  until  approved  by  the  President  and 
Senate.  This  they  and  all  dealing  with  them  were  bound  to  know, 
and  did  actually  know,  as  is  shown  by  the  letters  of  the  agents. 

4.  It  is  conceded  in  the  letters  of  the  agents,  and  nowhere  denied, 
that  the  Indians,  if  they  had  been  permitted  to  remain  where  the 
agents  found  them,  would  have  been  able  to  subsist  as  they  formerly 
had  done. 

In  a  letter  of  the  15th  of  October,  1851,  (Doc.  4,  pp.  204,  206,) 
Wozencraft  thus  describes  their  original  condition  : 

'^In  the  valleys  we  find  a  mild,  equal,  and  temperate  climate 
throughout  the  country  ;  the  indigenous  products,  suitable  for  food, 
not  so  abundant,  however,  as  in  the  tropical  latitudes,  constantly  re- 
quiring of  the  natives,  in  order  to  supply  their  wants,  a  great  portion 
of  their  time  in  procuring  their  food.  There  is  an  abundance  of  game 
in  these  locations,  such  as  the  elk  and  antelope,  both  of  which  are 
with  diflSculty  captured,  being  found  on  the  open  plains.  The  rivers 
abound  in  fish,  obtained  at  certain  seasons.  In  procuring  their  food, 
a  degree  of  industry  is  requisite ;  and  thus  we  have  a  full  type,  in  the 
higher  organization  of  the  climate,  of  the  animal  and  vegetable  pro- 
ducts of  the  country.     These  Indians,  like  the  climate,  are  mild,  pas- 
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Bive,  and  tranquil,  indastrioas  through  neoessitj,  and  only  so  far  as 
necessity  requires  in  providing  for  their  daily  wants. 

"The  large  game  above  referred  to  being  so  difficult  to  procure,  they 
content  themselves  with  the  vegetable  products  and  the  lesser  ani- 
mals more  easily  obtained,  from  the  hare  down  to  small  vermin;  thus 
procuring  their  food  through  patient  perseverance,  and  showing  the 
valley  Indians  to  be  mild,  patient,  submissive,  and  tractable. 

"The  mountain  Indians  diflfer  from  those  in  the  valleys  as  materially 
as  do  the  climate  and  its  products.  There  they  have  a  cold  bracing 
atmosphere^  abounding  in  game,  with  but  a  sparse  vegetable  prodaet. 
The  climate  requiring  a  full  animal  diet,  compels  them  to  pursue  the 
chase  and  encounter  its  perils.  The  deer  abound  in  the  mocntains, 
and  it  becomes  necessary  for  the  Indians  to  toil  in  their  pursuit  if 
they  expect  to  procure  their  meat  for  food;  in  doing  which  they 
undergo  great  physical  exertion,  which  the  climate  and  its  prodncta 
are  well  calculated  to  sustain.  And  thus  we  have  a  race  of  beings 
immediately  adjacent  to  the  former,  yet  differing  widely  from  them 
in  every  respect.  Here  are  athletic,  wild,  brave,  independent,  and 
measurably  intractable  beings ;  their  physical  and  mental  organiza- 
tion far  superior  to  those  in  the  valleys.  And  there  is  a  third  and 
intermediate  race,  whose  abodes  are  between  the  plains,  and  immedi- 
ately within  the  foot-hills  ;  thus  forming  three  separate  and  distinct 
races,  all  within  a  few  degrees  of  longitude  of  each  other.  These 
tribes  possess  intermediate  characteristics  of  the  other  two,  showing 
as  perfect  gradation  in  their  leading  traits  as  there  is  in  the  climate 
and  products  of  the  country  in  which  they  live. 

"Those  tribes  living  high  up  in  the  mountains  are  generally  larger 
and  finer  looking,  witn  fairer  skins  and  higher  cast  of  features,  and, 
as  previously  stated,  more  independent.  The  country  affords  them  a 
great  variety  of  products,  from  which  they  collect  their  food.  The 
acorn  being  their  great  staple  of  consumption,  one  of  the  first  causes 
of  their  complaints  is,  that  the  white  man  is  destroying  their  oaks. 
The  mansanette,  a  small  apple,  is  also  an  article  of  food  with  them. 
Indeed,  there  is  a  great  variety  of  seeds,  berries,  and  vegetable  pro- 
ducts that  have  hitherto  supplied  their  wants.  But  their  broad  fields 
are  fast  disappearing,  and  will  continue  to  do  so,  as  the  white  popula- 
tion increases,  until  their  resources  and  bounteous  nature  are  gone 
from  them.  In  the  mean  while  we  would  wish  to  teach  them  hus- 
bandry, that  they  may  learn  to  produce  from  small  fields  a  sufficiency 
to  supply  their  wants. 

"  The  salmon  abound  in  these  streams.  The  Indians  construct  dams 
entirely  across  the  river,  driving  down  poles  in  a  peculiar  manner^ 
holding  the  maul  or  driver  up  in  the  air^  while  they  repeat  an  invo- 
cation. They  then  fill  it  up  by  wicker-work  of  the  willows.  In 
adopting  which  method  for  trapping  the  fish,  they  cut  off,  in  a 
measure,  the  supplies  of  those  living  above  on  the  same  streams.  At 
all  events  they  are  there  abundantly  supplied,  and  this  may  be  the 
favoring  cause  of  their  superior  development." 

At  page  44,  Johnson  says  : 

"They  all  subsist  on  roots  and  grass-seeds  from  the  earth,  acorns 
and  pine-seeds  from  the  trees,  and  fish  from  the  streams.     Acorns, 
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nuts,  and  small  fish,  are  gathered  in  great  qaantities  and  stored  in 
magazines,  prepared  for  the  purpose.  Thej  universally  lay  up  enough 
of  these  things  for  two  years'  suhsistence^  and  thereby  guard  against 
a  failure  in  the  future  crop  of  the  coming  season. 

*^The  acorns  and  nuts  are  ground  into  a  kind  of  flour,  which  is  done 
by  means  of  mortars  or  deep  basins  drilled  into  rocks.  Into  these  the 
acorns  and  nuts  are  placed  and  pounded  as  fine  as  flour.  Before 
baking,  the  Indians  not  unfrequently  mix  with  the  flour  berries  of 
various  kinds.  All  this  is  the  work  of  the  squaws,  or,  as  they  call 
them,  ^moAcUes,'  Indeed,  the  same  characteristics  mark  the  whole  of 
the  tribes  in  the  great  valley  of  the  Sacramento  and  its  adjacent  terri- 
tory. They  have  an  indefinite  idea  of  their  right  to  the  soil,  and  they 
complain  that  the  pale-facea  are  overrunning  their  country  and  de- 
stroying their  means  of  subsistence.  The  emigration  are  trampling 
down  and  feeding  their  grass,  and  the  miners  are  destroying  their  fish 
dams.  For  this  they  claim  some  remuneration,  not  in  money — ^fbr  they 
know  nothing  of  its  value — but  in  the  shape  of  clothing  and  food." 

At  page  105,  he  says : 

^'I  would  call  your  attention  first  to  the  situation  of  the  Indians  of 
this  region  before  and  at  the  time  the  respective  treaties  were  entered 
into  by  them.  They  are  an  ignorant,  indolent,  and  rather  migratory 
people,  who  heretofore  lived  upon  roots,  grass-seeds,  acorns,  pine  nuts 
and  fish.  Their  main  subsistence^  however,  was  acorns,  which  they 
usually  gathered  in  large  quantities  and  stored  away  in  magazines* 
On  the  breaking  out  of  the  war  in  December  last,  the  Indians  returned 
to  the  mountains,  leaving  behind  them  their  principal  stores  of  sub- 
sistence, intending  to  return  for  them  as  necessity  required.  The 
whites,  in  pursuing  them,  burnt  and  destroyed  all  that  fell  in  their 
way ;  consequently,  at  the  time  the  difierent  treaties  were  entered 
into,  the  Indians  of  this  region  were  destitute  of  anything  to  subsist 
upon,  even  if  left  to  range  at  liberty  over  their  native  hills.  Qnder 
each  treaty  they  were  required  to  come  from  the  mountains  to  their 
reservations  on  the  plains  at  the  base  of  the  foot-hills  " 

5  The  Indians  were  taken  to  new  homes  without  authority,  and 
these  homes  were  known  to  be  poor. 

There  is  no  pretence  that  the  agents  had  authority  to  take  from  the 
Indians  their  old  homes,  and  remove  them  to  others,  to  which  they 
had  acquired  no  special  right  or  title. 

They  had  not.  in  fact,  sold  their  old  homes,  nor  had  they  obtained 
new  ones  by  a  binding  contract,  and  it  is  a  matter  of  history  that  the 
government  has  repudiated  those  which  the  agents  entered  into. 

The  agents  knew  that  they  were  acting  without  lawful  authority. 

They,  in  fact,  were  wronging  the  Indians,  in  order  to  give  the  whites 
the  lands  they  wanted,  by  reserving  to  the  Indians  poor  lands  which 
were  useless  to  them,  and  would  always  be  comparatively  so. 

Wozencraft  (Doc.  4,  p.  133)  says :  ''  The  land  given  them  is  meas- 
urably unoccupied  ;  it  is  very  poor,  with  the  exception  of  two  or  three 
small  valleys." 

At  page  206,  of  Doc.  4,  Wozencraft  says  :"  It  is  to  be  regretted 
that  most  of  the  reservations  given  to  them  (the  Indians)  there  is  but 
little  good  tillable  soil." 
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Again^  he  Bays,  at  page  83 :  '^  The  country  set  apart  for  them  do  faf 
is  very  poor  soil ;  only  a  small  portion  is  adapted  to  agricaltural  par- 
poses." 

These  extracts  show  that,  by  unauthorized  acts  of  these  agents,  the 
Indians  were  deprived  of  those  possessions  which  were  most  valuable 
to  them,  and  attempted  to  be  hemmed  in  upon  small  tracts  of  poor 
territory.  They  also  prove  that  to  these  acts,  and  those  of  violence 
on  the  part  of  the  whites,  are  attributable  all  the  difficulties  and  dan- 
gers, if  any  existed.  The  pretence  that  the  Indians  were  starving, 
and  that  therefore  there  was  a  necessity  for  furnishing  provisions,  is 
all  an  idle,  pretence,  and  got  up,  mainly,  to  secure  a  sanction  of  illegal 
acts  which  had  no  good  foundation  to  rest  upon. 

The  real  cause  of  all  these  transactions  will  be  shown  under  another 
head. 

SeverUh.  It  is  not  shown  that  the  supplies  charged  for  in  this  case 
were  furnished  to  prevent  the  Indians  from  starving. 

The  evidence  shows  that  other  causes  than  the  fear  that  the  Indians 
would  starve  were  at  the  bottom  of  the  arrangements  in  contracting 
debts.  Wozencraft  does  not  put  his  justification  upon  that  ground, 
nor  does  Barbour. 

The  real  reason  for  furnishing  provision  to  the  Indian  is  to  be  found 
in — 

1.  The  anxiety  of  the  whites  to  possess  the  Indian  homes  and  hunt- 
ing grounds,  and  the  gratification  of  the  gold  diggers. 

2.  To  pacify  the  Indians,  and  to  prevent  their  resenting  the  wrongs 
inflicted  upon  them  by  the  whites. 

It  is  also  probable  that  the  anxiety  of  persons  to  supply  provisions 
at  the  prices  charged  had  some  influence  in  making  the  contracts  for 
their  delivery. 

It  is  clear  that  the  anxiety  of  the  whites  to  oust  the  Indians  and 
to  possess  their  country  was  a  leading  motive  for  making  the  arrange- 
ment which  produced  the  alleged  necessity  for  supplying  the  Indians 
with  provisions. 

This  motive,  so  far  from  being  concealed,  is  avowed. 

But  the  evidence  on  this  point  is  so  interwoven  and  connected  with 
that  of  pacifying  the  Indians  and  whites  that  I  shall  give  both 
together. 

Barbour  says,  (Doc.  61,  pp.  23-'4:)  "We  found  the  Indians  at  open 
war  with  the  whites  in  many  parts  of  the  State,  and  with  but  few 
exceptions,  I  believe,  in  the  southern  portion  of  the  State,  (that  portion 
subsequently  assigned  to  me ;)  they  were  hostile,  and  the  war  between 
them  and  the  whites  charcterized  by  those  acts  of  rapine  and  murder 
usual  in  Indian  warfare.  The  country  called  for  some  relief  from 
such  a  state  of  afiairs  ;  the  miners  had  been  driven  from  the  gold 
mines,  and  every  day  almost,  some  outrage  or  injury  was  done  to  the 
persons  or  property  of  the  citizens,  and  in  return  many  of  the  Indians 
were  killed,  and  their  stores  and  provisions  destroyed." 

Wozencraft  (in  Doc.  4,  p.  337,)  says:  "  The  Indians  were  then  in 
open  hostility.  The  citizens  were  clamorous  for  protection,  and  were 
unsparing  in  abusing  the  administration  for  seeming  neglect.  The 
soldiers  were  in  the  field  at  a  heavy  expense,  without  commensurate 
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snocess.    Under  the  foregoing  existing  state  of  affairs  I  pushed  for- 
ward^  exerting  every  means  within  my  power." 

He  also  writes,  (Doc.  4,  p.  211:)  **It  will  he  indispensahly  neces- 
sary that  the  Indians  should  he  protected  from  those  claiming  to  he 
civilized  heings." 

At  page  207  he  says:  ^^ Indeed,  the  Indians  complained  very  much, 
and  only  consented  to  go  that  they  might  have  a  home  in  which  they 
would  he  protected  from  the  white  man." 

^'  The  Indians  would  not  consent  to  move  further  from  their  moun- 
tain homes  than  the  foot-hills" 

Johnston  (at  p.  200^  says :  ^^  I  am  convinced  that  a  bad  feeling 
exists  among  the  Indians,  generally,  in  consequence  of  the  whites 
remaining  in  the  territory." 

At  page  196  he  says :  ^'  The  greatest  trouhle  I  have  had  was  with 
miners  and  persons  who  were  located  on  the  reservations  for  the  pur- 
pose of  trading  with  the  Indians,  and  smuggling  intoxicating  drinks 
to  them  " 

Wozencrafl  (at  p.  133)  says :  '^It  is  the  opinion  of  all  persons  livinff 
in  this  section  of  the  country  that  pacific  measures  cannot  be  effectel 
with  those  Indians  until  they  are  chastised  and  subdued ;  they  are 
and  always  have  been  very  inveterate  ia  their  hatred  towards  the 
whites^  and  very  formidable  from  the  time  of  the  first  aggression  of 
the  whites." 

At  page  112  he  says :  ^^  I  have  been  informed  that  on  former  occa- 
sions those  Indians  who  have  been  at  peace  with  the  whites  have  been 
cruelly  persecuted  by  those  who  either  killed  or  abused  their  men 
without  assigning  a  cause  therefor ;  all  of  which  has  been  very  unfor- 
tunate, making  it  difficult  for  me  to  have  an  interview  with  or  con- 
ciliate them." 

3.  The  remedy  proposed  and  urged  to  avoid  the  consequences  of 
these  various  illegal  acts  of  the  agents  and  the  whites  was  to  feed  the 
Indians  at  the  expense  of  the  government  so  that  they  should  not  feel 
and  appreciate  their  wrongs. 

It  is  easy  to  understand  that  while  the  immediate  wants  of  an 
Indian  are  supplied  he  will  be  comparatively  quiet  and  will  not  feel 
any  loss  he  may  have  sustained.  Even  his  resentments  will  be 
hushed,  and  those  who  have  wronged  him  will  be  safe  from  his  retali- 
ation. 

The  whites  understood  this  remedy  and  the  agents  practiced  and 
applied  it  at  the  expense  of  the  government  without  the  shadow  of 
authority. 

In  Document  61,  pp.  3,  4,  Barbour  says:  '^ Under  such  circum- 
stances the  commissioners  undertook  to  effect  a  reconciliation  and  to 
carry  out  the  plan  agreed  upon  for  treating  with  the  Indians.  *  * 
A  very  important  feature  in  those  treaties  (and  one,  too,  without  which 
no  treaty  could  have  been  made  with  those  Indians)  was  the  supply 
of  an  agreed  amount  of  beef  and  flour  to  aid  in  the  subsistenca  of  the 
Indians  treated  with.  Without  some  such  provision,  the  commis- 
sioners, as  well  as  every  intelligent  man  in  California,  knows  that  no 
treaty  made  with  those  Indians  would  be  observed  by  them." 

^'  By  feeding  the  Indians  with  beef,  as  stipulated  in  the  treaties^ 
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I  was  satisfied,  as  was  every  man  in  California  who  knew  anything 
of  the  character  of  the  Indians  in  that  oonnfcry,  that  it  was  the  best 
possible  means  of  conciliating  the  good  feelings  of  the  Indians,  and 
thns  carry  out  the  spirit,  if  not  the  letter,  of  onr  instructions." 

Eighth.  That  the  whites  had  nothing  to  fear  from  the  Indians,  ex^ 
cept  the  consequences  of  their  own  wrongful  acts 

Wozencraft,  Barbour,  and  McKee  wrote  the  Indian  Office  on  the 
17th  of  February,  1851,  as  follows : 

^^  We  learned,  among  other  things,  that  hostilities  of  a  deadly  char- 
acter existed  between  the  Indians  and  whites  in  different  portions  of 
the  State,  threatening,  indeed,  a  general  border  war. 

^^  Rumors  are  reaching  us  every  day  of  fresh  outbreaks  and  new 
outrages,  some  of  them  of  the  most  cruel  and  revolting  character.  In 
many  instances  the  whites  have  by  their  own  bad  conduct  superin- 
duced the  difficulties." 

On  the  Ist  of  May,  1851,  the  three  agents  wrote  the  Indian  Office. 
They  say,  (Doc.  4,  p.  76:) 

''If  the  secret  history  of  the  late  disturbances  is  ever  written, 
but  nineteen  out  of  every  twenty  will  be  found  to  have  had  their 
origin  in  direct  aggression  on  the  part  of  unprincipled  white  men,  or 
the  failure  on  their  part  to  supply  the  Indians  with  beef  and  flour  ae 
the  promised  reward  of  their  labor." 

On  the  14th  of  May,  1851,  Wozencraft  wrote  the  Indian  Office 
(Doc.  4,  p.  82)  as  follows : 

''  The  common  and  favorite  place  of  abode  of  the  Indians  in  this 
country  was  in  the  valleys  and  within  the  range  of  mountains  ;  the 
greater  portion  were  located,  and  had  resided  as  long  as  their  recol- 
lections and  tradition  went,  on  the  grounds  now  being  turned  up  for 
goldy  and  now  occupied  by  the  gold  hunters,  by  whom  they  have  been 
displaced  and  driven  higher  up  in  the  range  of  mountains,  leaving 
their  fisheries  and  acorn  grounds  behind." 

Wozencraft  issued  a  proclamation,  without  date,  to  the  people  living 
among  the  Indians,  (Doc.  4,  p.  165,^  fn  which  he  says : 

''  It  would  appear  that  most  of  tne  difficulties  that  unfortunately 
have  occurred  between  the  whites  and  red  men  have  been  owing  to  an 
improper  and  short-sighted  policy,  or  rather  a  want  of  true  policy, 
with  these  children  of  the  forest.  Since  the  discovery  of  gold  in  this 
region,  the  section  of  country  that  was  and  is  peculiarly  the  home  of 
the  Indians  has  been  found  rich  in  the  precious  metal,  and  consequently 
filled  with  a  population  foreign  to  them  ;  and  this  has  been  done  in 
most  instances  without  attempting  to  conciliate  or  appease  them  in 
their  grief  and  anger  at  the  loss  of  their  homes.  I  am  sorry  to  say, 
that  in  many  instances  they  have  been  treated  in  a  manner  that,  were 
it  recorded,  would  blot  the  darkest  page  of  history  that  has  yet  been 
penned.  Had  they  even  heen  foreign  convicts,  possessing,  as  they  do, 
a  full  knowledge  of  the  evils  of  crime  and  the  penalties  therefor,  and 
received  the  punishment  that  has  been  dealt  to  these  poor  ignorant 
creatures,  this  enlightened  community  would  have  raised  a  remonstra- 
tive  voice  that  would  have  rebuked  the  aggressor,  and  caused  him  to 
go  beyond  the  pale  of  civilized  man. 

^'Indians  have  been  shot  down  without  evidence  of  their  having 
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committed  an  offence,  and  without  even  any  explanation  to  tbem  of 
the  nature  of  our  laws ;  they  have  been  killed  for  practicing  that  which 
they,  like  the  Spartans,  deemed  a  virtue:  they  have  been  rudely  driven 
from  their  homfcs,  and  expatriated  from  their  aacred  grounds,  the  grounds 
where  the  ashes  of  their  parents,  ancestors,  and  beloved  chiefs  repose. 
The  reverential  and  superstitious  feeling  of  the  Indians  for  the  dead, 
and  for  the  ground  where  they  were  deposited,  is  more  powerful  than 
that  of  any  other  people. 

*^  This  is  not  onl^  inhuman  and  unlawful,  but  it  is  bad  policy.  The 
Indians  of  the  Pacific  are  not  unlike  this  great  ocean  in  that  respect ; 
they  are  pacific,  and  very  tractable." 

On  the  *lth  of  August^  1851,  Wozencrafb  wrote  the  Indian  Office, 
(Doc.  4,  p.  133 :) 

^^Ten  of  said  tribes  are  valley  Indians,  and  are  very  friendly  dis- 
posed towards  the  whites,  but  have  much  just  cause  of  complaint,  as 
the  whites  have  taken  possession  of  their  homes,  and  they,  through 
necessity,  are  reduced  to  servitude.  Their  labor  is  required  only  in 
the  harvesting  season,  and  the  balance  of  the  year  they  may  shift  for 
themselves  the  best  way  they  can." 

On  the  14th  of  October,  1861,  Wozencraft  wrote  the  Indian  Office, 
(Doc.  4,  pp.  205-210 :) 

''The  valley  Indians  are  mild  and  tractable,  making  good  and 
iaithful  laborers,  submitting  to  correction;  and  if  in  fault,  to  correction 
without  a  murmur." 

''  I  am  sorry  to  say  they  (the  Indians)  have  but  little  confidence  in 
the  white  man.  Their  intercourse  has  been  well  calculated  to  make 
them  skeptical  as  to  his  goodness  and  fidelity." 

At  page  120,  he  says  : 

''  In  fact,  the  whites  have  enclosed  all  the  favorite  grounds  of  the 
Indians,  leaving  them  no  alternative  but  to  go  higher  up  in  the 
mountains,  or  starve,  in  most  instances  denying  them  the  privilege  of 
working  in  the  placers." 

Barbour,  in  a  letter  dated  January  6,  1852,  to  the  Indian  Office, 
(Doc.  61,  p.  2,)  says: 

''  Necessity  as  well  as  inclination  would  compel  them  (the  Indians) 
to  steal  from  the  whites  animals  on  which  to  subsist,  as  in  a  large 
majority  of  cases  the  stores  of  acorns,  &c.,  laid  up  by  them  had  been 
destroyed  by  the  whites." 

Ninth.  The  present  claimant  is  not  the  lawful  owner  of  the  account 
which  Savage  had  against  the  United  States. 

There  is  no  assignment  of  the  account  which  formed  the  considera- 
tion  of  the  draft. 

The  testimony  of  Leach,  as  well  as  the  certificate  of  B.  B.  Harris, 
administrator,  shows  that  nothing  but  the  draft  was  attempted  to  be 
transferred  by  the  administrator  on  Savage's  estate  or  the  probate 
court.  If  the  draft  is  not  valid,  or  has  not  become  the  property  of 
Lewis^  then  he  cannot  fall  back  upon  the  account  and  recover  for 
that.  Leach  swears  that  the  draft  was  assigned  to  him  by  the  ad« 
ministrator,  and  by  him  transferred  to  the  claimant.  There  can  be 
no  ground  for  saying  that  the  account  was  thus  assigned  from  one  to 
another. 
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There  is  nothing  in  the  evidence  proving  that  any  of  the  numer- 
ous parties  to  this  draft  ever  became  the  owner  of  any  portion  of 
Savage's  account  against  the  government.  There  is  nothing  to  show 
that  payment  of  it  to  Lewis  would  be  a  bar  to  a  claim  by  the  legal 
representative  of  Savage.  Lewis  must  recover  on  thedraft,  or  wholly 
fail  in  his  attempt  to  establish  a  claim. 

Tenth.  The  present  claimant  shows  no  title  to  the  draft  in  question. 

The  draft  itself  shows  that  it  was  payable  to  the  order  of  James  D. 
Savage,  and  specially  endorsed  by  him  and  made  payable  to  the  order 
of  Wells,  Fargo  &  Co.,  and  by  the  latter  specially  endorsed  to  the 
order  of  Biggs  &  Co. ,  and  by  them  in  blank. 

If  these  names  subsequent  to  Savage  had  not  been  stricken  out,  on 
proving  them,  the  claimant  would  have  shown  title.  But  by  striking 
them  out  he  defeats  his  own  evidence  of  title.  He  was  not  authorized 
to  strike  out  the  special  endorsement  over  Savage's  name,  in  order  to 
make  title.  That,  with  Savage's  name,  showed  title  out  of  him. 
Lewis  has  not  shown  the  title  out  of  Savage's  endorsee.  There  is  an 
entire  omission  of  all  evidence  to  show  that  the  endorsements  to  Wells, 
Fargo  '&  Co.,  and  by  them  to  Riggs  &  Co.,  was  for  the  mere  purpose 
of  collection,  and  that  the  real  tiue  remained  in  Savage,  and  that  the 
draft  was  returned  to  him  by  those  employed  to  collect  it. 

It  is  not  shown  that  Savage  had  any  title  to  it  when  he  died.  This 
not  being  shown,  the  evidence  fails  to  show  title  in  his  administrator 
which  he  could  convey  to  Leach.  This  being  so^  Leach  acquired  none 
to  convey  to  Lewis. 

The  draft  may,  perhaps,  belong  to  Lewis,  but  he  has  not  shown  it.^ 

It  may  be  claimed  and  shown  to  belong  to  another^  and,  if  valid, 
might  be  awarded,  hereafter^  to  such  other  person,  because,  if  Lewis 
has  no  title,  the  true  owner  may  hereafter  successfully  assert  his  claim, 
notwithstanding  a  payment  to  Lewis. 

It  is  the  fault  of  the  plaintiff  if  he  has  failed  to  make  the  proof 
necessary  to  establish  his  title  to  the  draft  in  question. 

iilevenih.  The  claimant  has  not  shown,  as  required  by  law,  upon 
what  consideration  he  became  interested,  or  owner  of  the  claim  in 
question. 

The  first  section  of  the  act  under  which  this  Court  is  organised 
provides — 

^^  It  shall  be  the  duty  of  the  claimant  in  all  cases  to  set  forth  a  full 
statement  of  the  claim,  and  the  action  thereon  in  Congress,  or  by  any 
of  the  departments,  if  such  action  has  been  had ;  specifying,  also,  what 
person  or  persons  are  owners  thereof,  or  interested  therein,  and  when 
and  upon  what  consideration  such  person  or  persons  became  so  interested, '  * 

It  is  true  that  the  petition  states  that  the  claimant  purchased  the 
draft  of  the  public  administrator  of  Savage's  estate  for  the  considera- 
tion of  a  like  debt  due  him,  as  a  partner  of  Savage,  from  the  latter. 
This  statement  is  not  borne  out  by  the  proof.  Leach  swears  that  he 
became  the  owner  of  the  draft  in  that  manner,  and  that  he  transferred 
it  to  Lewis  ''for  a  valuable  consideration." 

Here  the  proof  does  not  sustain  the  allegation  of  the  petition,  and 
that  which  is  actually  made  does  not  conform  to  the  requirements  of 
the  statute,  which  requires  the  claimant  to  state  fully  the  contract, 
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inclading  its  consideration ,  by  which  he  ac^nired  his  claim.  If  un- 
truly stated,  his  case  may  fail  upon  the  coming  in*  of  the  proof. 

If  this  point  comes  within  the  rules  applicable  to  amendments,  the 
motion  to  make  the  alteration  should  be  made  before  the  taking  of 
the  testimony,  so  that  the  ground  taken  can  be  the  subject  of  proof, 
before  final  hearing. 

Twdfth.  Congress  alone  can  convert  this  unauthorized  and  unlaw- 
ful transaction  into  a  legal  and  valid  one,  and  make  it  binding  upon 
the  government. 

1.  If  the  contract  in  question  had  been  one  authorized  by  law,  the 
claimant  would  have  found  ample  remedy  by  presenting  his  account 
and  proofs  at  the  proper  accounting  offices.  He  does  not  seem  to  have 
applied  there  with  the  necessary  proofs  ;  and  it  is  presumed  for  the 
reason  that  he  knew  that  the  claim  rested  upon  no  existing  law,  and 
therefore  could  not  be  paid. 

2.  He  knew,  or  was  bound  to  know,  that  no  officer  of  the  govern- 
ment can  bind  the  United  States  by  any  engagement  he  may  make 
without  the  authority  of  some  law. 

Such  law  need  not  always  be  by  special  statute  enactment,  or  by 
treaty  ;  still  no  contract  can  be  binding  upon  the  government  unless 
it  is  made  in  pursuance  of  some  express  authority,  indicated  by  the 
words  of  a  law  or  treaty^  or  by  making  appropriations,  or  in  some 
other  clear  and  certain  manner. 

It  clearly  appears  here  that  there  was  no  such  law  existing  at  the 
time  of  the  contracting  the  debt  in  question  authorizing  Wozencraffc 
to  enter  into  the  engagement  in  question. 

3.  There  is  no  law  authorizing  any  officer  of  the  national  govern- 
ment to  confirm  and  make  legal  what  was  unauthorized  when  it 
transpired. 

4.  To  admit  that  such  legalization  could  be  made^  would  be  con- 
ceding unlimited  power.  If  an  officer  who  is  not  authorized  can  create 
a  legal  obligation,  not  only  without  but  against  law,  or  otherwise  to 
convert  it  into  a  binding  obligation,  then  such  unauthorized  officer, 
in  effect,  is  not  only  equal  to,  but  is  really  superior  to  the  legislative 
power  of  the  country. 

6.  If  any  act  of  the  Indian  Office,  or  any  department,  has  given 
legal  validity  to  this  unauthorized  transaction,  the  accounting  officers 
can  now  allow  what  is  due  without  the  intervention  of  this  Court  or 
of  Congress. 

6.  It  would  prove  fatal  to  the  financia.1  welfare  of  the  country  if 
necessity  can  create  a  legal  liability.  If  necessity  can  dictate  in  one 
case,  it  can  in  every  case.  In  that  event  the  legislative  power  would 
not  control  the  extent  of  our  national  expenditures.  They  would  be 
regulated  by  the  necessities  of  others,  even  when  they  were  occasioned 
by  wrongiul  or  illegal  acts.  Such  a  principle  would  subvert  the  laws, 
and  make  ours  a  government  of  exigencies  instead  of  laws. 

Thirieetiik.  This  court  cannot  allow  a  claim  which  does  not  arise 
under  a  subsisting  legal  authority.  It  can  only  declare  existing  legal 
rights,  and  has  no  authority  to  recommend  the  creation  of  them. 

The  functions  of  this  Court  are  distinctly  defined  in  the  law  under 
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which  it  ifl  establiBhed.  The  law  provides  that  ^* Thesaid  Court  shall 
hear  and  determine  all  claims  founded  upon — 

^'1.  Any  law  of  Congress ;  or, 

^'2.  Upon  any  regulation  of  an  executive  department;  or, 

"3.  Upon  any  contract— express  or  implied — with  the  ^vemm^cit 
of  the  United  States,  which  may  be  suggested  to  it,  by  a  petition  filed 
therein ;  and, 

'^4.  Also  all  claims  which  may  be  referred  to  the  said  Court  by 
either  house  of  Congress." 

The  objects  of  this  language  cannot  be  easily  mistaken.  The  party 
who  appeals  directly  to  the  Court,  or  who  does  so  through  Congress, 
mutt  establish,  if  he  succeeds  at  all,  a  valid  legal  claim.  To  show 
reasons  sufficient  to  control  the  discretion  of  Congress  on  the  smljeet 
is  not  sufficient. 

A  CLAIM  is  defined  to  be  a  demand  of  right  of  something  in  the  poa- 
session  of  another,  as  a  title  to  a  debt. 

It  implies  a  legal  right  on  the  one  side,  and  a  legal  duty  upon  the 
other. 

Burrell,  in  his  law  dictionary,  defines  it  to  be  '^A  challenge  or  de- 
mand, by  any  man,  of  property  or  ownership  of  a  thiuff,  or  some  in- 
terest in  it,  which  he  has  not  in  possession,  but  which  is  withheld 
from  him  unlawfully." 

He  quotes Ca well ;  Blount;  Litt.,  §  420;  Stowell  w.  Zouch,  Plowd., 
359.     The  latter  case  contains  the  same  definition. 

In  Prigg  vs.  The  Commonwealth  cf  Penneylvcma,  16  Pet.  639,  p. 
615,  Justice  Stort,  in  delivering  the  opinion  of  the  Supreme  Cotui;, 
defined  a  claim  to  be :  '^  It  is^  in  a  just,  juridical  sense,  a  demand  of 
some  matter  of  a  right  made  by  one  person  upon  another,  to  do,  or  to 
forbear  to  do,  some  act  or  thing  as  a  matter  of  duty." 

He  quotes  and  approves  of  the  definition  of  Lord  Dyer^  above  refer- 
red to  in  Plowdon,  359. 

Bouvier,  in  his  law  dictionary,  thus  defines  a  claim :  ^'A  claim  is  a 
challenge  of  the  ownership  of  a  thing  which  a  man  has  not  in  pos- 
session, and  is  wrongfully  withheld  bv  another." 

Apply  this  definition  to  the  act  estaolishing  this  Court,  and  we  shall 
readily  see  that  its  duty  is  to  act  upon  cases  presented,  and  determine 
whether  the  government  has  in  its  hands,  or  possession,  money  be- 
longing to  the  claimant  as  a  matter  of  right,  which  is  wrongfully  and 
unlawfully  withheld  from  him. 

This  is  the  understanding  of  the  word  ^' claim"  when  applied  to 
land  cases  when  a  party  is  seeking  a  patent,  and  to  pensions  when 
a  person  asks  to  be  placed  on  the  pension  list.  In  all  such  cases  the 
question  is,  has  the  party  shown  a  legal  right  to  what  he  claims? 

This  Court,  under  the  law  of  its  creation,  is  called  upon  to  determine 
whether  the  party  has  a  legal  right,  and  not  to  determine  whether 
Congress  shall  create  one. 

The  question  to  be  determined  is  the  same,  whether  the  case  comes 
before  the  Court  directly  by  an  original  petition,  or  indirectly  by  refer^ 
ence  from  Congress. 

The  jurisdiction  of  the  Court  upon  petitions  presented  directly  to  it 
is  limited  to  three  oases. 
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The  jprovisioB  in  the  act,  that  the  Court  may  also  act  upon  cases  re- 
ferred by  Congress,  does  not  enlarge  the  boundaries  of  investigation. 
They  still  have  to  determine  whether  the  government  has  in  its  hands 
what  of  right  belongs  to  the  claimant,  and  which  itunlawfully  with- 
holds from  him. 

If  a  court  has  jurisdiction  in  cases  of  assumpsit  only,  but  shall  be 
subsequently  authorized  to  hear  cases  in  debt,  or  account,  this  enlarge- 
ment of  jurisdiction  would  not  change  the  object  of  investigation. 
That  would  continue  the  same,  and  would  be,  in  both  cases,  an  inves- 
tigation of  the  legal  rights  of  the  parties. 

When  the  legislative  power  added  to  the  three  enumerated  classes 
of  cases  those  that  either  house  might  refer  to  the  Court,  it  was  not 
its  intention  to  change  the  investigations  and  condusions  in  the  latter 
cases  from  a  declaration  of  an  existing .  right  of  the  claimant  and  of 
duty  on  the  part  of  the  government  to  a  recommendation  to  the  legis- 
lative power  to  create  a  right  and  impose  a  duty  that  did  not  pre- 
viously exist. 

This  view  is  distinctly  recognized  by  the  provisions  of  the  4th  sec- 
tion of  the  act,  ''that  in  all  cases  where  it  shall  appear  to  the  Court 
that  the  facts  set  forth  in  the  petition  of  the  claimant  do  not  furnish 
any  ground  for  relief,  it  shall  not  be  the  duty  of  the  Court  to  authorize 
the  taking  any  testimony  until  the  same  shall  have  been  reported  to 
Congress  as  is  hereafter  provided." 

This  clearly  contemplates  that  no  testimony  shall  be  taken  where 
the  claimant  does  not  establish  a  right  upon  his  part  and  a  correspond- 
ing duty  upon  the  side  of  the  government. 

The  7th  section  confirms  this  view  when  it  provides  that  the  Court 
shall  ^'report  to  Congress  the  cases  upon  which  they  shall  have  finally 
acted,  stating  in  each  the  material  facts  which  they  find  established 
by  the  evidence,  with  their  opinion  in  the  case,  and  the  reasons  upon 
which  such  opinion  is  founded." 

This  language  is  exclusively  applicable  to  cases  where  the  claimant 
has  legal  rights,  and  not  to  the  creation  of  those  rights  by  legislation. 
Congress,  when  called  upon  to  enact  a  law  from  motives  of  humanity 
or  policy,  does  not  need  a  court  to  assign  reasons  for  its  doing  so. 
Such  laws  are  passed  by  the  exercise  of  legislative  discretion.  But 
when  called  upon  to  make  an  appropriation  to  discharge  a  previous 
liability  of  the  government,  it  was  natural  that  it  shall  wish  to  have 
the  facts  found  and  clearly  stated,  and  the  rule  of  law  under  which 
the  Court  acted,  and  the  reasons  for  such  rule,  in  unmistakable  form. 

The  9th  section  famishes  conclusive  evidence  upon  this  point.  It 
provides,  when  the  Court  determines  against  a  claimant  and  Congress 
confirms  the  decision,  it  ''shall  be  conclusive ;  and  the  Court  shall 
not  at  any  subsequent  period  consider  said  claims  unless  such  reasons 
shall  be  presented  to  said  Court  as,  by  the  rules  of  common  law  or 
chancery  in  suits  between  individuals,  would  furnish  sufficient  ground 
for  granting  a  new  trial." 

This  language  cannot  apply  to  anything  except  a  claim  as  I  have 
defined  it,  and  not  to  matters  where  the  legal  right  is  yet  to  be 
created. 

At  common  law  and  in  chancery  new  trials  and  rehearings  are 
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onljr  granted  in  cases  where  there  has  been  a  sarprwe  or  an  accident 
which  prevonted  the  obtaining  the  eyidence,  or  the  party  has  dis- 
covered new  and  material  evidence,  not  cumulative,  to  establish  his 
legal  rights  against  the  other  party,  or  when  the  court,  upon  further 
consideration,  arrives  at  the  conclusion  that  it  had  mistaken  the  law 
controlling  the  question  of  legal  rights  involved  between  the  parties. 

Neither  a  court  of  common  law  or  of  equity  ever  grants  a  new  trial 
where  the  party  moving  for  it  confessedly  has  no  legal  rights  which 
he  can  assert  on  the  new  trial  or  hearing.  New  trials  and  rehearings 
are  always  refused  where  it  is  apparent  to  the  court  that  the  party 
cannot  establish  an  existing  legal  right  in  his  iSftvor. 

To  grant  one  when  the  party  concedes  he  has  no  such  right,  would 
be  permitting  parties  to  consume  the  time  of  courts  where  it  could  not 
possibl}'  declare  and  enforce  rights  between  them. 

This  would  be  an  idle  mockery,  and  is  beneath  the  dignity  of  judi- 
cial proceedings. 

In  this  case  no  previous  liability  is  established,  and  therefore  the 
Ciourt  cannot  report  or  adjudge  that  there  is  anything  due  to  the 
claimant. 

R.  H.  aiLLET,  SdicUar, 

JuNB  7,  1858. 


in  the  coubt  op  claims. 
Mabtin  B.  Lewis  vs.  The  Unitbd  States. 

LoRiNO,  J.,  delivered  the  opinion  of  the  Court: 

Tbe  claim  of  the  petitioner  is  upon  the  draft  set  forth  in  his  petitioDi 
as  follows : 

San  Fbancisgo,  March  29, 1852. 

Upon  the  next  appropriation  by  Congress  for  the  Indian  depart- 
ment, pay  to  the  order  of  James  D.  Savage,  for  supplies  furnished 
the  Indians  in  fulfilment  of  treaty  stipulations,  four  thousand  two 
hundred  and  seventy-eight  dollars  and  fifty  cents,  ($4,278  50.) 

0.  M.  WOZENCRAFT, 

United  States  Indian  Agent. 
Hon.  LxTEB  Lea, 

Commissioner  of  Indian  Af  airs. 

The  draft  is  produced  and  annexed  as  exhibit  B  to  the  deposition 
of  Lewis  Leach,  and  it  is  verified  by  0.  M.  Wozen craft  in  his  deposi- 
tion, (answer  to  second  direct  interrogatory ;)  and  by  the  testimony 
of  these  witnesses  it  was  given  for  the  flour,  set  forth  in  exhibit  A, 
furnished  to  the  Indians  on  the  San  Joaquin  reservation  by  J.  D. 
Savage  &  Company,  upon  a  contract  made  with  them  by  0.  W. 
Wozencraft,  Indian  agent  and  commissioner  for  the  United  States. — 
(Wozencraft's  deposition,  answers  to  second  interrogatory  and  to  first 
cross-interrogatory ;  Leach's  deposition,  answers  to  fifth,  sixth,  sev- 
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enth,  and  eighth  interrogatories.)      Leach  wan  the  book-keeper  of 
James  D.  Savage  &  Company. 

The  delivery  of  the  flour  is  testified  to  by  Lewis  Leach,  who,  in 
the  ninth  interrogatory  of  his  deposition,  is  asked : 

Question.  Do  you  know  of  the  delivery  of  the  articles  or  provisions 
mentioned  in  exhibit  A  ? 

Answer.  I  do  ;  a  portion  of  the  articles  were  delivered  by  me,  and 
the  balance  by  Major  Savage,  in  my  presence.  I  cannot  say  that  every 
sack  was  delivered  in  my  presence,  but  most  of  it  was  ;  but  I  know 
the  flour  was  delivered. 

And  upon  his  cross-examination  he  testifies  as  follows : 

Question  (13.)  What  prc^ortion  of  the  articles  charged  did  you 
deliver  ? 

Answer.  It  is  impossible  for  me  to  say ;  but,  to  the  best  of  my 
recollection,  I  delivered  about  three-fourths  of  it. 

Leach  also  testifies  as  follows : 

Question,  (9th  cross.)  Did  you  make  the  entries  in  the  books  of 
Savage  &  Company  of  the  items  charged  in  exhibit  A  at  the  several 
dates  when  charged? 

Answer.  I  did. 

The  treaty  in  fulfilment  of  which  the  supplies  were  furnished  was 
made  by  the  commissioners  on  the  29th  April,  1851. — (Doc.  4,  p.  74.) 
In  their  report.  May  1,  1851,  p.  75,  the  commissioners  say: 

'^  We  have  found  by  experience  that  the  best  way  to  keep-  these 
Indians  of  California  quiet  and  peaceable  is  to  give  them  plenty  of 
food.  With  beef  occasionally,  and  a  little  flour  to  mix  with  the  pul- 
verized acorn,  making  their  favorite  panoli^  nothing  can  induce  them 
to  quarrel  with  the  wnites.  ***** 

*•  We  have,  therefore,  been  under  the  necessity  of  making  pretty 
liberal  provision  under  the  head  of  wbaistencey  and  now  advertise  you 
that  this  course  will  have  to  be  pursued  throughout  the  State." 

The  receipt  of  this  report  is  acknowledged  by  the  department  June 
27,  1861,  (Doc.  4,  p.  17.) 

It  is  objected  that  the  petitioner  is  not  the  lawful  owner  of  the 
account,  because  the  evidence  shows  no  assignment  of  the  account 
which  formed  the  consideration  of  the  draft. 

But  on  the  evidence  the  draft  was  given  for  the  account,  and  was 
prima  facie  payment  of  it,  (Bayley  on  Bills,  248,  and  notes,)  and  that 
is  enough  for  this  case,  for  neither  James  D.  Savage  &  Company  nor 
an  assignee  of  theirs,  without  notice  to  the  Unitea  States,  could  re- 
cover on  the  account  without  producing  or  accounting  for  the  draft. 

It  is  also  objected  that  the  petitioner  ^'  shows  no  title  to  the  draft 
in  question.''  But  the  evidence  shows  the  draft  in  the  possession  of 
the  administrator  of  Savage's  estate,  and  that  is  proof  of  title  in 
Savage  at  his  death,  and  his  administrator,  therefore,  could  either 
negotiate  the  draft  by  his  own  endorsement,  according  to  the  nature 
of  the  instrument  and  the  custom  of  merchants,  or  he  could  assign  it 
as  a  chose  in  action. 

There  is  no  evidence  that  the  administrator  endorsed  the  draft ;  the 
draft  itself  exhibits  no  endorsement  by  the  administrator,  and  the 
deposition  of  Leach  only  says  the  draft  was  ^ '  trans/erred ' '  and  the 
Rep.  C.  C.  191 3 
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certificates  of  the  administrator  and  the  judge  of  probate  only  say  it 
was  ^* delivered,'* 

The  draft  itself  shows  that  Savage  endorsed  it  specially  to  the  order  of 
Wells,  Fargo  &  Company,  New  York;  that  they  endorsed  it  specially 
to  the  order  of  Biggs  &  Company,  who  endorsed  it  in  blanks,  and  of 
these  endorsements  everything  is  stricken  oat  except  the  signature  of 
Savage.  When  or  by  whom^  or  why  these  erasures  were  made,  is  not 
shown  by  the  evidence,  nor  is  it  material  ;  the  signature  of  Savage, 
after  his  death  was  not  an  endorsement,  for  a  delivery  is  necessary  to 
an  endorsement  as  well  as  a  signature,  and  both  must  be  by  the 
party  having  title.  After  Savage's  death  the  title  was  in  the  adminis- 
trator, and  his  signature  and  delivery  werf  necessary  to  the  endorse- 
ment. He  could  not  couple  his  delivery  with  Savage's  signature,  for 
the  force  of  that  was  extinct,  and  it  could  not  begin  to  act  as  an  en- 
dorsement after  Savage's  death.  It  was  as  utterly  inefficient  as  if  it 
had  been  stricken  out  with  the  rest  of  the  special  endorsement  to 
which  it  was  originally  made;  and  the  transfer  to  Leach,  if  made  as 
he  testifies,  was  merely  the  assignment  to  him  for  a  bonafde  conside- 
ration of  a  draft,  negotiable  by  endorsement  only,  and  not  endorsed. 
This  could  not  vest  in  him  the  legal  title  ;  it  could  only  vest  in  him 
the  equitable  title  to  the  draft,  and  such  equitable  title,  therefore,  is 
all  he  could  assign  to  the  petitioner,  and  it  is  all  the  latter  can  now 
claim. 

The  petitioner,  therefore,  is  before  the  Court,  not  as  the  endorser  of 
a  draft,  the  possession  of  which  is  evidence  of  title,  authorizing  a  suit 
at  law  in  his  own  name^  but  as  an  assignee  of  a  chose  in  action,  ap- 
plying to  the  equity  jurisdiction  of  the  Court.  And  his  claim  being 
upon  a  draft  negotiable  by  endorsement,  and  not  endorsed,  the  in- 
strument he  presents  raises  a  presumption  against  his  claim,  and  not 
in  favor  of  it.  As  the  claim  is  in  equity,  its  substantial  merits  mast 
be  clearly  proved  according  to  the  rules  of  procedure  in  equity. 

The  title  depends  on  the  testimony  of  Leach.  He  testifies  in  his 
second  deposition  that  the  draft  was  transferred  to  him  by  B.  B.  Harris, 
administrator  of  Savage's  estate,  in  payment  of  a  debt  due  to  Leach 
from  that  estate,  and  that  he  transferred  the  debt  to  Lewis  for  a 
valuable  consideration.  This  testimony  to  the  title  is  direct  and  full ; 
but  in  his  affidavit  to  the  petition  Leach  swore  that  the  draft  was 
transferred  to  Lewis  for  a  debt  due  to  him  from  Savage's  estate.  If  the 
statement  in  Leach's  second  deposition  is  true,  the  facts  of  the  title 
were  in  his  personal  knowledge,  and  his  misstatement  of  them  in  hiB 
affidavit  cannot  be  referred  to  ignorance  or  mistake,  and  inadvertence 
is  not  a  satisfactory  explanation  of  it,  and  at  the  best  shows  a  careless- 
ness in  swearing  that  prevents  reliance  on  his  testimony.  Besides,  it 
is  observable  that  neither  the  certificate  of  the  administrator  nor  of  the 
judge  of  probate  refer  to  a  sale  of  the  draft,  or  to  any  consideration  for 
the  delivery  they  state.  The  administrator  says :  ^^  The  said  draft  waa 
delivered  by  me  to  said  Leach^  and  I  hold  his  receipt  therefor."  Now, 
of  itself,  this  language  does  not  indicate  a  sale  of  the  draft,  or  the 
transfer  of  the  property  in  it  for  a  price,  but  rather  a  delivery  of  the 
draft  to  Leach  tor  some  special  purpose,  he  being  held  responsible  for 
it  on  the  receipt  he  had  given  tor  it.     If  Leach  received  the  draft,  as 
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he  alleges,  in  payment  of  a  debt,  he  would,  in  the  ordinary  course  of 
business,  have  given  a  receipt  for  the  debt  discharged,  and  not  ibr  the 
draft  by  which  it  was  discharged.  And  in  the  certificate  of  the  judge 
of  probate  there  is  no  evidence  of  a  sale  approved  or  understood  by 
him.  He  says :  ''  The  delivery  of  the  said  draft  was  made  with  my 
approval."  On  the  whole  evidence  we  are  of  opinion  that  the  title  is 
not  proved  with  the  clearness  required  for  an  equitable  title  in  a  court 
of  equity. 

But  the  facts  referred  to  become  material  under  a  rule  of  practice  in 
equity.  As  the  petitioner  claims  only  as  an  assignee  of  a  chose  in 
action,  he  must  show  the  assignor,  and  that  is  the  administrator  hold- 
ing the  legal  title,  a  party  to  the  bill  or  the  proceedings  here,  or  pro- 
duce evidence  equivalent  to  the  appearance  of  the  assignor  in  proving 
his  assent  to  or  knowledge  of  the  title  set  up  in  that  suit  and  claimed 
against  his  legal  title.  There  is  no  such  proof.  Leach's  testimony 
is  not  sufficient  nor  proper  for  the  purpose  ;  for  in  such  testimony  he 
is  supporting  his  own  title,  on  which  he  and  the  petitioner  stand 
together,  and  that  is  the  equitable  adverse  to  the  legal  title.  Then 
the  certificate  of  the  administrator  is  obtained,  and  that  does  not 
indicate  a  sale  of  the  draft,  an  assent  to  the  title  of  the  petitioner, 
or  a  knowledge  of  the  suit  here ;  nor  is  it  shown  for  what  purpose 
that  certificate  was  given,  nor  whether  in  this  or  any  other,  or  any 
suit,  and  therefore  upon  the  petitioner's  evidence  of  his  claim  the  par- 
ties are  not  before  the  Court  whose  iiresence  is  necessary  to  authorize 
the  Court  to  proceed  to  judgment. 

It  is  also  objected  that  the  claimant  has  not  set  forth  upon  what 
consideration  he  became  interested  in  the  claim  according  to  the  re- 
quirement of  the  statute  constituting  this  Court,  (section  1,)  which 
enacts  that — 

^^It  shall  be  the  duty  of  the  claimant  in  all  cases  to  set  forth  a  full 
statement  of  the  claim,  and  of  the  action  thereon  in  Congress,  or  by 
any  of  the  departments,  if  such  action  has  been  had,  specifying  also 
what  person  or  persons  are  owners  thereof,  or  interested  therf'in,  and 
upon  what  consideration  such  person  or  persons  became  so  interested." 

The  citation  shows  the  purpose  of  the  statute  to  be  to  bring  before 
this  Court  and  before  Congress  a  full  statement  of  all  the  particulars 
which  may  elucidate  the  merit  and  position  of  claims  made.  And  ap- 
parently upon  the  maxin  '^  dolus  latet  in  generalibua^"  it  requires  par- 
ticulars to  be  shown  not  necessary  to  be  given  in  evidence  to  establish 
a  legal  demand  in  a  court  of  common  law.  Thus^  in  all  cases,  claimants 
must  show  when  and  upon  what  consideration  they  became  interested. 
But  in  a  court  of  common  law  a  plaintiff  need  not  show  upon  what 
consideration  he  became  entitled  to  a  draft  he  sues  upon,  for  the  draft 
itself  imports  a  consideration,  and  that  is  enough  at  law,  and  he  may 
recover  without  showing  whether  he  paid  for  the  draft  or  whether  it 
was  given  to  him.  But  here,  by  the  express  requirement  of  the  statute, 
^^  upon  what  consideration"  the  claim  arose  must  be  set  forth,  and 
specifically,  so  as  to  distinguish  the  consideration  given  not  only  in 
kind  but  by  its  circumstances,  that  they  may  be  put  to  proof  and 
tested.  And  generally  the  best  test  of  the  genuineness  of  title  to  a 
claim  is  the  substantial  consideration  given  for  it. 
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In  tbiti  case  the  consideration  set  forth  originally  in  the  petition 
was  retracted  and  another  introduced  by  the  evidence,  which  is  Leach's 
testimony,  that  he  transferred  the  draft  to  the  petitioner  for  a  valaable 
consideration  ;  and  even  this  does  not  specify  the  consideration  in  this 
case,  nor  distinguish  it  from  any  other  valuable  consideration,  nor 
furnish  any  circumstances  by  which  it  may  be  tested,  and  the  facts  in 
the  case  make  this  proper  and  show  the  policy  of  the  statute  require- 
ment. Mr.  Leach  is  the  only  witness  to  the  delivery  of  any  flour,  to 
the  amount  delivered,  and  the  consequent  amount  of  the  claim.  He 
carried  the  draft  and  account  to  the  attorney  who  drew  and  who  signed 
the  petition  for  the  claimant,  and  Mr.  Leach  made  the  verification  of 
the  petition.  He  is  the  only  witness  of  the  title  of  the  petitioner, 
whose  personal  action  in  any  part  of  the  case  is  not  shown.  Under 
these  circumstances  the  specification  of  the  consideration,  and  its  cir- 
cumstances, and  the  opportunity  of  their  verification  by  evidence,  is 
required  to  ascertain  the  fact  of  an  absolute  transfer  of  the  draft  from 
Leach  to  Lewis,  and  that  the  former  is  not  interested  in  the  claim  his 
testimony  supports.  Such  testimony  is  in  the  claimant's  power,  and 
the  language  and  the  purpose  of  the  statute  call  for  its  production, 
and  are  not  complied  with  without  it. 

This  case  is  the  same  in  principle  as  the  case  of  Samuel  J.  Hensley, 
heretofore  decided  by  the  Court,  and  for  the  reasons  and  considerations 
therein  stated  we  are  of  opinion  the  petitioner  is  not  entitled  to  the 
relief  ho  prays  for. 


35th  Conqkuss,  )  HOUSE  OF  REPRESENTATIVES.  <  Rbp.  C.  C. 
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Fbbruabt  3,  1859. — Committed  to  a  Ck)mmittee  of  the  Whole  House,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  tlie  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Eepresentatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

GEORGE  McDOUGAL  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Depositions  filed  in  the  case  numbered  1  and  2,  transmitted  to 
the  House  of  Bepresentatives. 

3.  Letter  from  Commissioner  of  Indian  Affairs,  transmitted  to  the 
House  of  Bepresentatives. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 

r-    - 1  seal  of  said  Court,  at  Washington,  this  third  day  of  February, 
l^ij.  B.J  ^  p^  1859 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


IN  THE  UNITED  STATES  COUBT  OP  CLAIMS. 

Ih  the  Judges  of  the  Court  of  Claims  of  the  United  States  of  Amerioaj 
established  by  act  of  Congress  approved  Mth  of  February^  in  the 
year  1855 ; 

Your  petitioner,  George  McDougal,  a  citizen  of  the  State  of  Cali« 
fornia,  and  therein  residing,  most  respectfully  represents  to  this  court : 

That  in  the  year  1850  the  white  men  had  overspread  the  greater 
part  of  the  State  of  California ;  had  intruded  upon  the  lands  occupied 
by  the  Indians;  had  driven  them  from  their  dwellings,  hunting- 
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grounds,  valleys,  and  fisheries,  into  the  harren  mountains,  where 
even  the  resource  of  acorns  was  wanting  to  satisfy  their  craving  appe- 
tites. By  reason  whereof  the  Indians  hecame  exceedingly  hostile, 
rohhing  and  murdering  the  whites,  which  caused  the  whites  to  retaliate, 
and  thus  a  predatory,  sanguinary  warfare  between  the  Indians  and 
the  white  men  was  raging. 

Your  petitioner  begs  leave  to  refer  the  Court  to  the  documents  pub- 
lished by  order  of  the  Senate,  of  April  16,  1862,  32d  Congress,  Ist 
session,  Senate  Ex.  Doc.  No.  61,  Eeport  of  the  Secretary  of  the  In- 
terior. 

Under  these  circumstances  the  government  of  the  United  States  was 
called  to  perform  its  moral  duties  of  protecting  and  feeding  the  Indians, 
over  whom  the  United  States  claimed  the  jurisdiction  and  authority 
of  a  guardian  over  his  ward,  and  of  preventing  the  whites  from 
obtruding  upon  lands  to  which  the  Indian  right  of  occupancy  had  not 
been  extinguished,  neither  to  the  United  States  nor  to  any  other  gov- 
ernment ;  and  also  of  producing  a  state  of  peace  between  the  Indians 
within  the  bounds  of  the  State  of  California  and  the  whites,  who  were 
attracted  from  all  parts  of  the  Onited  States,  and  from  foreign  lands, 
in  search  of  gold,  which  was  abundant  in  the  lands  occupied  by  the 
Indians. 

Therefore  the  Congress  of  the  United  States,  by  act  approved  Sep- 
tember 30,  1850,  (9  Statutes  at  Large,  by  L.  &  B.,  p.  558,)  appro- 
priated money  ''to  enable  the  President  to  hold  treaties  with  the 
various  Indian  tribes  in  the  State  of  California,"  and  President  Fill- 
more appointed  three  commissioners,  viz.,  Bedick  McKee,  G-.  W. 
Barbour,  and  0.  M.  Wozencraft,  to  hold  treaties  with  the  various 
tribes  of  Indians  in  the  State  of  California.  The  instructions  to  these 
commissioners  have  not  been  made  public,  but  it  is  to  be  presumed 
that  the  commissioners  had  discretionary  powers  and  trusts  commen- 
surate with  the  exigencies,  whereby  to  bring  the  Indians  into  a  mood 
to  treat,  and  to  pacify  them  until  the  President  and  Senate  should 
approve  or  disapprove  the  treaties  which  should  be  made. 

These  commissioners  (as  your  petitioner  is  informed  and  believes, 
and  so  believing  charges)  arrived  in  California  early  in  January,  1851, 
and  entered  upon  their  duties*  The  Indians  would  not  consent  to 
treat  unless  their  pressing  necessities  for  food  were  at  once  relieved 
and  promises  given  of  future  supplies.  The  commissioners  soon  dis- 
solved the  board  wherein  they  were  acting  jointly,  and  divided  the 
State  into  three  districts^  in  which  they  acted  separately.  Numerous 
treaties  were  made  in  these  districts  by  the  commissioners,  jointly  and 
separately,  with  the  various  tribes  or  bands  of  Indians  within  the  said 
districts,  in  each  of  which  cases  the  Indians  were  not  only  furnished 
with  food  during  the  time  of  treating,  but  the  treaties  stipulated  for 
further  and  future  supplies  in  time  to  come.  These  very  numerous 
treaties  were,  as  it  is  understood,  rejected  by  the  Senate,  and  so  they 
have  never  been  published ;  wherefore  your  petitioner  cannot  now 
speak  of  their  contents  with  any  greater  certainty. 

On  the  26th  day  of  May,  1852,  0.  M.  Wozencraft,  who  was  one  of 
the  commissioners  aforesaid,  (also  an  Indian  agent,)  using  the  discre- 
tionary powers  in  him  vested  as  commissioner,  and  by  the  provisions 
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* 

of  the  treaties,  and  by  the  pressing  wants  of  the  Indians  for  food^  and 
to  prevent  them  from  choosing  between  starvation  or  robbery,  plunder, 
and  warfare  upon  the  white  men,  purchased  of  your  petitioner,  for  the 
feeding  of  the  Indians  in  the  southern  agency  of  California,  six  hun- 
dred and  fifty  thousand  pounds  of  beef,  at  twelve  and  a  half  cents  per 
pound,  to  be  paid  for  in  bills  to  be  drawn  by  the  said  Wozencraft  in 
his  official  capacity  on  the  Indian  bureau  or  Secretary  of  the  Interior, 
at  the  city  of  Washington  ;  and  it  was  then  and  there  further  agreed 
that  in  the  event  that  Congress  should  make  no  appropriation  in  the 
year  1852  for  payment  of  the  bills,  that  then  your  petitioner  should 
have  and  receive  at  the  rate  of  fifteen  and  a  half  cents  per  pound  for 
the  said  beef,  inasmuch  as  the  said  price  of  twelve  and  a  half  cents 
was  below  the  usual  market  price  at  that  time  and  place,  by  three 
cents  per  pound  ;  your  petitioner  being  induced  to  sell  at  a  reduced 
price  for  the  sake  of  money  in  the  city  of  Washington,  the  rate  of 
exchange  between  San  Francisco  and  the  city  of  Washington  being  at 
that  time  very  high,  and  bills  of  approved  character  on  the  city  of 
Washington  commanded  in  the  city  of  San  Francisco  a  high  premium. 
This  transaction  was  at  the  time  executed  by  writings  in  the  words 
and  figures  following,  viz  : 

^^  United  States  to  George  McDotAgaU^  Dr. 

"  J652.  May  26.— To  650,000  lbs.  beef  furnished  Indians 
in  southern  agency,  at  12^  cents  per  lb.      -       -       -    $81,250  00 

''  I  certify  that  the  above  is  just  and  correct,  and  that  the  supplies 
were  for  the  use  of  the  United  States. 

^'0.  M.  WOZENCRAFT, 
''U.S.  Indian  Agent.'' 

*'  Received,  San  Francisco,  May  26,  1852,  of  0.  M.  Wozencraft, 
United  States  Indian  agent,  eighty-one  thousand  two  hundred  and 
fifty  dollars,  ($81,250,)  in  full,  by  drafts  on  the  Indian  bureau,  for 
the  above  account. 

"  GEORGE  McDOUGAL.  ' 

Which  writings  were  signed  in  duplicate  and  delivered  to  said  Wo- 
zencratt^  one  of  which  duplicates  was  (as  your  petitioner  is  informed 
and  believes,  and  so  believing  charges)  transmitted  by  said  Wozen- 
craft to  the  Indian  bureau,  in  the  city  of  Washington,  and  is  therein 
now  remaining. 

Your  petitioner  avers  that  the  said  quantity  of  beef  was  by  him 
actually  delivered  to  said  Wozencraft,  and  thereupon  and  thereafter 
the  said  agent  drew  the  several  bills  in  said  receipt  alluded  to,  bear- 
ing date  on  said  26th  May,  1852,  at  San  Francisco,  in  California,  and 
made  payable  to  the  order  of  your  petitioner  one  day  after  sight ;  the 
several  bills,  at  that  time  so  drawn,  amounting  together  to  the  said 
sum  of  eighty-one  thousand  two  hundred  and  fifty  dollars,  ($81,250,) 
were  presented  for  payment  to  the  Secretary  of  the  Department  of  the 
Interior,  who  refused  to  pay  the  same ;  and  as  your  petitioner  is  in- 
formed and  believes,  the  refusal  was  for  want  of  an  appropriation  of 
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money  by  the  CoDgrees  wherewith  to  pay  said  bills  ;  whereupon  the 

said  bills  were,  in  the  same  year  of  1852,  viz :  on  the  —  day  of , 

protested  by  a  notary  public  for  non-payment. 

Your  petitioner  states  that  after  the  said  bills  were  so  protested,  the 
Congress  not  having  made  any  appropriation  for  that  object,  the  said 
Wozencrait)  in  purs^iance  of  the  original  agreement,  drew  another 
bill  in  favor  of  your  petitioner,  on  the  Indian  bureau,  for  the  sum  of 
nineteen  thousand  dollars,  ($19,000,)  to  make  up  the  difference  be- 
tween twelve  and  a  half  cents  and  fifteen  and  a  half  cents  per  pound 
in  the  price  of  said  beef,  which  said  last  bill  was  likewise  refused  to 
be  paid  at  the  Department  of  the  Interior.  As  to  this  last  bill,  your 
petitioner  has  been  advised  by  counsel  that  it  cannot  be  recovered  from 
the  United  States  ;  that  it  is  in  nature  of  a  penalty,  (nomine pcsncBy) 
according  to  the  opinion  of  Lord  Chancellor  Hardwicke  on  the  petition 
of  Powis,  (3  Atk.  520,  case  184^  and  according  to  16  Viner,  title 
Mortgage,  letter  (M),  page  452.  But  as  to  this  matter  your  petitioner 
most  respectfully  asks  the  opinion  and  judgment  of  this  Court. 

Your  petitioner  is  advised  by  counsel  learned  in  the  law  that,  hav- 
ing delivered  the  beef  to  the  agent  of  the  government,  it  was  not  in- 
cumbent on  him,  the  vendor  and  deliverer,  to  look  to  its  future  faith- 
ful application  to  tke  use  of  the  United  States  and  distribution  among 
the  Indians,  nevertheless,  your  petitioner  has  heard  and  believes,  and 
80  being  informed  charges,  that  the  said  beef,  so  sold  and  delivered  by 
him  to  said  Wozencraft,  was  faithfully  applied  to  the  use  of  the  In- 
dians and  to  the  use  of  the  United  States. 

In  order  to  Set  forth  more  fully  and  particularly  his  claim  above 
mentioned,  and  the  action  of  the  department  thereupon,  your  petitioner 
(by  his  attorneys)  made  an  application,  on  the  5th  October,  1855,  to 
the  Department  of  the  Interior  and  office  of  Indian  affairs  for  copies 
of  the  papers  on  file  in  that  office  relating  to  said  claim,  or  to  with- 
draw the  originals,  but  received  for  answer  thereto  a  letter  from  the 
Commissioner  of  Indian  Affairs,  (Manypenny,)  bearing  date  October 
17,  1855,  ^'that  the  Secretary  of  the  Interior  has  decided  that  papers 
on  file  here,  or  copies  thereof,  intended  to  be  laid  before  the  Court  of 
Claims,  can  be  furnished  only  under  an  order  of  the  Court,  as  provided 
by  the  law  creating  it." 

Now,  your  petitioner  is  advised  to  say  that,  under  the  Constitution 
of  the  United  States,  ordained  to  establish  justice,  it  is  the  duty  of 
public  officers,  the  servants  and  not  the  masters  of  the  people,  to  afford 
to  every  citizen,  on  application,  having  a  claim  on  the  United  States, 
such  information  as  the  records,  books,  and  papers  of  the  office  con- 
tain, to  facilitate  the  citizen  in  prosecuting  his  claim  in  proper  and 
lawful  manner  to  obtain  justice  ;  that  the  government  can  intend  no 
wrong  to  a  citizen,  does  not  desire  to  evade  its  obligations  and  duties 
to  its  citizens,  or  any  one  of  them,  by  concealment  of  the  truth  or  with- 
holding the  evidence  of  facts ;  that  public  officers  who  withhold  infor- 
mation whereby  a  citizen  is  hindered,  delayed,  or  embarrassed  in  the 
pursuit  of  his  right,  mistake  the  character,  spirit,  intent,  and  honor 
of  the  government,  and  tarnish  its  credit,  reputation,  and  dignity. 

Your  petitioner  therefore  prays  the  Court  to  make  an  order  upon  the 
Secretary  of  the  Department  of  the  Interior,  that  he  furnish  to  this 
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Court  all  the  information  and  papers  irj  the  department  relating  to  this 
claim,  herein  before  mentioned,  in  fall  and  without  reservation. 

Your  petitioner  avers  that  the  price  of  twelve  and  a  half  cents  per 
pound  for  the  beef  aforesaid  by  him  sold  and  delivered  to  the  said 
agent  of  the  government  was,  at  the  time  and  place,  reasonable,  and, 
in  truth,  below  the  price  usually  paid  to  other  vendors,  and  by  pur- 
chasers of  large  quantities  of  beef;  that  the  usual  price  was  not  less 
than  fifteen  cents  per  pound  for  supplies  for  the  vessels  of  the  United 
States  and  private  vessels  in  the  port  of  San  Francisco  ;  and  that  the 
usual  price  was,  in  small  quantities  or  for  a  single  beef,  from  eighteen 
to  twenty-five  cents  per  pound. 

Your  petitioner  states  that  similar  purchases  by  the  said  commis- 
sioners, sent  to  treat  with  the  Indians  in  California,  were  made  at 
fifteen  cents  per  pound,  for  which  bills  were  drawn  on  the  Department 
of  the  Interior^  and  all  protested  for  want  of  appropriations.  The 
treaties  being  all  rejected  by  the  Senate,  no  appropriations  were  asked 
for  to  carry  them  into  execution.  But  in  the  case  of  Colonel  Fremont, 
who  sold  a  large  quantity  of  beef  at  fifteen  cents  per  pound  to  Com- 
missioner Barbour,  for  the  supply  of  food  to  the  Indians,  and  whose 
bills  were  likewise  protested,  the  Congress  of  the  United  States,  before 
this  Court  was  established,  viz :  in  the  year  1854,  ordered  payment  of 
the  said  protested  bills.  Upon  this  subject  your  petitioner  refers  to 
Senate  documents,  33d  Congress  1st  session,  1853-'54,  Doc.  No.  69 ; 
32d  Congress  1st  session.  Docs.  No.  61-'S,  and  14,  16,  and  16;  and 
the  act  for  paying  Colonel  Fremont,  approved  July  9, 1854. — (Stat,  at 
Lar^e,  by  Little  &  Brown,  private  acts,  page  80,  chapter  165.) 

Your  petitioner  avers  that  he  has  as  yet  received  no  payment  what- 
ever for  any  part  of  the  beef  so  sold  and  delivered  ;  that  all  the  said 
bills  remain  unpaid  ;  and  that  he  is  the  sole  owner  thereof. 

He  relies — 

1st.  Upon  the  necessity  of  the  supply  aforesaid  to  the  Indians. 

2d.  Upon  the  contract  and  delivery  of  the  beef,  and  bills  drawn  by 
the  agent  of  the  United  States. 

3d.  Upon  the  social  duties  and  moral  obligations  of  the  United 
States  to  the  said  Indians,  arising  out  of  the  political  connexion  and 
relations  between  the  United  States  and  the  tribes  of  Indians  within 
the  boundaries  of  the  United  States,  as  explained  in  the  case  of  the 
Cherokee  Nation  vs.  The  State  of  Georgia,  (5  Peters,  17.) 

4th.  Upon  the  implied  sense  and  assumpsit  of  the  United  States 
arising  out  of  the  report  of  the  committee  in  Colonel  Fremont's  case, 
and  the  adoption  of  the  principles  of  that  report  by  Congress  in  thu 
passage  of  the  act  for  paying  Colonel  Fremont  before  referred  to. 

Upon  the  premises,  your  petitioner  prays  for  general  relief  and 
decree  as  he  may,  in  the  opinion  of  this  honorable  Court,  be  entitled 
to  have  upon  the  final  hearing  of  his  case. 

ROBERT  ROSE  and 
GEORGE  M.  BIBB, 

For  petitioner. 
GEORGE  McDOUGAL. 
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Affidavit  to  petition. 

DisimcT  OP  Columbia,  City  of  Washington, 

February  15,  1856. 

Before  me,  the  undersigned,  one  of  the  justices  of  the  peace  of  the 
United  States,  in  and  for  the  city  of  Washington  aforesaid,  duly  com- 
missioned, sworn  and  acting  as  such,  this  day  came  ,  and 

made  oath  that,  from  inspection  of  public  documents  and  other 
writings  and  information,  he  verily  believes  that  the  statements  in 
the  aforegoing  petition  of  George  McDougal,  as  therein  alleged,  are 
true  in  substance  and  fact. 

BOBERT  ROSE. 

Subscribed  and  sworn  to  before  me  on  the  day,  year,  and  pla% 
stated  in  the  caption. 

N.  CALLAN,  J.  P.,  Ll.  s.] 

Waehington  dty^  D.  C. 


No.  1. 

Los  Angbles,  May  17, 1852. 

Received  of  George  McDougal,  the  contracting  party  for  supplying 
the  *'  Cow-we-ha,"  *'San  Louis"  and  "Dieganian"  tribes  of  Indians 
with  beef  cattle,  one  thousand  head  of  cattle  averaging  six  hundred 
and  fifty  pounds  weight  each. 

J.  S.  RUCKEL, 
United  States  Indian  trader  for  the 
^^  Ban  Louie*'  Indiana  and  ^^Dieganians." 

STEPHEN  HUTCHIiTSON, 
United  Stales  Indian  trader 
for  the  Cow-^e-has  tribe  of  Indians. 


United  States  to  George  McDougal,  Dr. 

May  26,  1852.— To  650,000  lbs.  beef  furnished  Indians  in 

the  southern  agency,  at  12^  cents  per  lb $81,250 

I  hereby  certify  that  the  above  is  just  and  correct,  and  that  the 
supplies  were  for  the  use  of  the  United  States. 

0.  M.  WOZENCRAFT,  U.  8.  Indian  Agent. 

Received,  San  Francisco,  May  26, 1852,  of  0.  M.  Wozencraft,  United 
States  Indian  aeent,  eighty-one  thousand  two  hundred  and  fifty  dollars 
(|81,250)  in  full  (by  drafts  on  the  Indian  bureau)  for  the  above  account. 

GEORGE  McDOUGAL. 

I  acknowledge  the  above  signature  of  0.  M.  Wozencraft  to  be 
genuine. 

M.  BLAIR,  Solicitar. 
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IN   THE  COURT  OF  CLAIMS. 

Georqb  MgDouqal  vs.  Thb  United  States. 

The  additional  testimony  of  Oliver  M.   Wosencraft^  on  the  part  of  the 

claimant, 

Ist  interrogatory.  Look  at  the  paper  herewith  annexed,  marked 
Petitioner's  Exhibit  X,  and  signed  George  McDougal,  purporting  to 
be  a  receipt  for  eighty-one  thousand  two  hundred  and  fifty  dollars, 
upon  which  also  is  a  certificate  purporting  to  be  signed  by  your  name, 
and  say  whether  the  signature  of  George  McDougal  is  genuine  ? 

Answer.  It  is  genuine. 

2d  interrogatory.  -  How  do  you  know  ? 

Answer.  I  saw  him  sign  it,  and  received  it  thus  signed  from  his 
hands. 

3d  interrogatory.  Is  the  bill,' certificate,  and  signature  upon  the 
same  paper  in  your  handwriting  ? 

Answer.  They  are. 

4th  interrogatory.  Are  you  acquainted  with  the  handwriting  and 
signatures  of  J.  S.  Buckel  and  Stephen  Hutchinson  ? 

Answer.  I  am. 

6th  interrogatory.  Have  you  seen  them  write ;  if  yea,  how  often  ? 

Answer.  I  have  seen  Mr.  Auckel  write  frequently,  and  Stephen 
Hutchinson  several  times.  I  derive  my  knowledge  of  the  handwriting 
of  these  individuals  from  having  seen  them  write,  and  from  corres- 
pondence with  them,  Mr.  Buckel  particularly. 

6th  interrogatory.  Look  at  the  paper  marked  Petitioner's  Exhibit  Z, 
and  say  whether,  according  to  the  best  of  your  knowledge,  the  signa- 
ture purporting  to  be  the  signature  of  J .  S.  Buckel  is  his  genuine 
signature  ? 

Answer.  It  is  his  genuine  signature. 

7th  interrogatory.  Look  at  the  same  paper,  and  say  whether, 
according  to  the  best  of  your  knowledge  and  belief,  the  signature  pur- 
porting to  be  the  signature  of  Stephen  Hutchinson  is  his  genuine 
signature  ? 

Answer.  It  is  his  genuine  signature. 

8th  interrogatory.  Do  you  know  any  other  matter  relative  to  the 
claim  in  question  ? 

Answer.  Nothing. 

0.  M.  WOZENCBAFT. 

Unttbd  States,       )     . 
District  of  Columbia,  J  *^- 

On  this  3d  day  of  April,  A.  D.  1856,  personally  came  Oliver  M. 
Wozencraft,  (a  witness  heretofore  examined  in  this  cause,)  and  being 
again  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  the  questions  contained  in  the  within  deposition  were  writ- 
ten down  by  the  commissioner,  and  then  proposed  by  him  to  the 
witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  additional  deposition  of  Oliver  M.  Wozencraft, 
taken  at  the  request  of  Bobert  Bose,  esq. ,  attorney  for  the  petitioner, 
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to  be  used  in  the  investigation  of  a  claim  against  the  United  States 
now  pending  in  the  Court  of  Claims,  in  the  name  of  George  McDougal. 
The  adverse  party  was  notified,  did  not  attend,  and  did  not  object. 

JOHN  S.  TYSON,  CbmiiiMwoner. 


No.  2. 

IN  THE  COUllT  OF  CLAmS, 

Gborgb  McDougal  vb.  Tab  United  States. 

Interrogatories  to  a  witness  on  the  part  of  the  petitioner. 

1st  interrogatory.  What  is  yomr  name  ? 

Answer.  Oliver  M.  Wozencraft. 

2d  interrogatory.  What  is  your  occupation  ? 

Answer.  1  am  a  physician 

3d  interrogatory.  What  is  your  age  ? 

Answer.  Forty-two. 

4th  interrogatory.  What  has  been  your  place  of  residence  daring 
the  past  year  ? 

Answer.  California — that  is,  San  Francisco,  in  that  State. 

5th  interrogatory.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  the  present  inquiry  ? 

Answer.  I  have  not. 

6th  interrogatory.  Are  you  in  any  degree  related  to  the  claimant? 
If  yea,  please  state  in  what  degree  you  are  so  related. 

Answer.  I  am  not  in  any  degree. 

7th  interrogatory.  Had  you  at  any  time  any  office  or  appointment 
in  relation  to  the  Indians  in  California  ?  If  yea,  please  state  when  you 
received  such  office  and  appointment,  and  during  what  space  of  time 
you  exercised  them,  and  what  they  were. 

Answer.  In  the  autumn  of  1860  I  received  the  appointment  of 
Indian  agent,  also  that  of  one  of  the  commissioners  to  make  treaties 
with  the  Indians  in  California.  I  held  the  office  of  commissioner 
about  one  year,  and  that  of  Indian  agent  two  years. 

8th  interrogatory.  Were  not  the  Indians  of  California  during  the 
winter  of  1850  and  beginning  of  1851  very  much  in  want  of  food  ?  If 
yea,  please  state  particularly  their  condition  in  this  respect. 

Answer.  The  Indians  of  California  were  very  much  in  want  of  food 
in  the  winter  of  1850  and  185 1.  They  were  actually  in  a  state  of 
starvation. 

9th  interrogatory.  Did  Commissioners  G.  W.  Barbour,  R.  McKee, 
and  yourself  make  a  treaty  or  treaties  with  some  of  the  southern 
tribes  of  Indians  in  California,  stipulating  to  furnish  the  tribe  or  tribes 
with  beef  and  flour  for  subsisting  them  in  the  years  1851  and  1852? 

Answer.  We  did. 

10th  interrogatory.  Did  one  or  more  of  the  commissioners,  and 
which,  cause  supplies, of  beef  to  be  purchased  of  George  McDougal  to 
a  large  amount  under  any  of  those  treaties?  If  yea,  state  who  caused 
it,  and  all  particulars  relative  thereto. 
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Answer.  I  caused  supplies  of  beef  to  be  purchased  of  Q-eorge  Mc- 
Dougal  under  said  treaties  for  various  tribes  of  Indians  in  the  lower 

Sart  of  the  State  of  California.  The  quantity  delivered  was  six  hun- 
^  red  and  fifiy  thousand  pounds,  at  twelve  and  a  half  cents  per  pound, 
if  paid  at  the  then  ensuing  session  of  Congress ;  and  if  not,  fifteen 
cents  per  pound. 

11th  interrogatory.  In  what  mode  did  you  contract  to  pay  for  said 
beef,  and  did  you  fulfill  your  contract  ?  State  particularly. 

Answer.  1  agreed  to  draw  drafts  for  the  amount  on  the  Indian 
bureau,  which  was  done.  I  drew  drafts  for  sums  amounting  to  eighty- 
one  thousand  two  hundred  and  fifty  dollars,  and  subsequently,  in 
addition,  a  draft  for  nineteen  thousand  dollars,  which  was  the  price  of 

f 

12th  interrogatory.  Was  said  beef  actually  slaughtered  and  deliv- 
ered to  the  Indians  aforesaid  ? 

Answer.  It  was. 

13th  interrogatory.  Was  the  price  aforesaid  of  twelve  and  a  half  cents 
per  pound,  given  as  aforesaid  to  McDougal,  the  ascertained  market 
price  of  beef  at  the  time  and  place  of  delivery  ? 

Answer.  It  was  at  that  time  and  in  that  part  of  California. 

14th  interrogatory.  At  the  time  when  you  arrived  in  California 
with  the  other  commissioners  were  there  or  not  actual  hostilities 
between  the  Indians  and  whites  in  California  ? 

Answer.  We  arrived  about  the  beginning  of  January,  1851,  at 
which  time,  or  thereabouts,  there  was  waging  a  violent,  bloody,  and 
destructive  war  between  the  Indians  and  the  whites. 

15th  interrogatory.  What  effect  had  the  lurnishing  of  those  Indians 
with  supplies,  according  to  treaty,  towards  pacifying  them? 

Answer.  The  granting  those  supplies  at  once  produced  and  per- 
petuated peace.  There  have  been  no  mutual  hostilities  since,  or  any 
outbreak  on  the  part  of  those  Indians. 

Cro88-ifUerrogatories  on  the  part  of  the  United  States  by  the  Solicitor  of 

the  Court  of  Ctaima. 

1st  interrogatory.  What  authority  had  you  to  enter  into  the  con- 
tract spoken  of  in  your  examination  in  chief? 

Answer.  My  authority  was  a  commission  from  the  President  of  the 
United  States  to  myself  and  two  other  commissioners  to  make  such 
treaties  and  compacts  with  the  Indians  of  California  as  we  or  either 
of  us  might  deem  just  and  proper. 

2d  interrogatory.  Did  Mr.  McDougal  know  that  you  knew  that  you 
had  no  authority  to  make  such  contracts  ? 

Answer.  He  did  not,  nor  did  I,  because  such  was  not  the  fact. 

3d  interrogatory.  When  you  spoke  of  the  quantity  of  beef  butch- 
ered and  delivered,  did  you  speak  of  facts  within  your  personal 
knowledge,  or  from  the  reports  of  your  employes  or  subordinates  ? 

Answer.  From  the  reports  of  my  subordinates. 

4th  cross-interrogatory.  Give  the  number  or  amount  that  you  know 
of  your  own  knowledge  to  have  been  fed  to  the  Indians,  either  whilst 
you  were  in  office  or  under  your  successor,  Beale  ? 
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Answer.  The  amonnt  which  I  know  of  my  own  knowledge  is 
derived  through  my  sabordinates  to  have  been  fed  to  those  southern 
Indians,  whilst  I  was  in  office,  was  six  hundred  and  fifty  thousand 
pounds.      There  was  no  portion  of  this  turned  over  to  Beale. 

6th  interrogatory.  State  what  other  contracts  yon  entered  into  for 
the  same  purpose,  and  the  amounts  agreed  to  be  paid  for  such  objects. 

Answer.  I  entered  into  several.  One  with  Dent,  Yantyne  &  Co., 
at  fifteen  cents  per  pound  ;  one  with  Samuel  Korris  at  twenty  cents 
per  pound ;  and  one  with  Major  Hensley,  at  fifteen  cents  per  pound. 

6th  interrogatory.  How  many  Indians  were  there  who  received  these 
provisions,  and  during  what  time  were  they  fed  ? 

Answer.  If  the  interrogatory  applies  to  all  the  Indians  of  California 
fed  under  treaty,  I  say  they  were  from  seventy-five  to  one  hundred 
thousand.  If  to  the  southern  Indians,  I  say  the  number  was  between 
five  and  six  thousand.  They  were  fed  in  the  years  1851  and  1852  ; 
these  southern  Indians  were  fed  entirely  in  1852. 
Interrogatory  by  the  Commissioner: 

Do  you  know  any  other  matter  relative  to  the  claim  in  question  ? 

Answer.  I  know  nothing. 

0.  W.  WOZENCRAFT. 


Depabtmbnt  of  thb  Interior, 
.  Office  Indian  AffairSj  AprU  28,  1856. 

Sir  :  Your  letter  of  the  10th  instant,  enclosing  a  certified  copy 
from  the  records  of  the  Court  of  Claims,  addressed  to  the  Secretary 
of  the  Interior,  having  been  referred  to  this  office  for  the  action 
therein  required,  I  have,  in  reply,  to  enclose  a  certified  copy  of  a 
voucher  embraced  in  an  abstract  of  liabilities  for  provisions,  &c.,  fur- 
nished Indians  in  California,  reported  to  the  department  by  O.  M. 
Wozencraft,  late  agent,  &c. ,  and  to  state  that  this  is  the  only  voucher 
appearing  in  favor  of  George  McDougal.  The  abstract,  however, 
carries  on  its  face  an  additional  amount  of  $19,500  in  his  favor,  '^  to 
be  allowed  as  per  contract ;"  but  as  no  contract  or  other  documents 
are  found  of  file  in  this  office,  it  is  not  in  my  power  to  explain  the 
terms  upon  which  this  additional  amount  was  to  be  allowed. 
Very  respectfully,  your  obedient  servant, 

GEO.  W.  MANYPENNT, 

Commisaumer, 
Samurl  H.  Huntington,  Esq., 

Chief  Glerk  Court  of  Claima,  Washington  City. 


United  States  to  George  McDougal.  Dr. 

May  26,  1852.     To  650,000  pounds  beef  furnished  Indians  in 

southern  agency,  California,  at  12^  cents 
per  pound $31,250 
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I  certify  that  tbe  above  is  just  and  correct ,  and  that  the  supplies 
were  for  the  use  of  the  United  States. 

0.  M.  WOZENCBAFT, 

27.  B.  Indian  Agent. 

Received,  San  Francisco,  May  26,  1852,  of  0.  M.  Wozencraft, 
United  States  Indian  agent,  eighty-one  thousand  two  hundred  and 
fifty  dollars,  (|81,250,)  in  full,  (by  draft  on  the  Indian  Bureau,)  for 
the  above  account. 

GEORGE  McDOUGAL. 

Officb  Indian  Affairs,  AprU  28,  1856. 

I  certify  that  the  above  is  a  true  copy. 

GEO.  W.  MANTPENNT, 

Commissioner. 


in  the  court  of  claims.— no.  603. 

Gboroe  McDouqal  vs.  Thb  Unttbd  States. 

Brief  of  the  United  States  Solicitor. 

V   Besides  the  testimony  taken  in  this  case,  and  yet  unprinted,  the 
following  public  documents  of  Congress  will  be  re^rred  to,  viz: 

Doc.  1,  Senate,  2d  session  31st  Congress,  Annual  Rep.  Sec.  Int. 
61,  Senate,  1st  session  32d  Congress,  Debts  contracted  by  Indian 
Agents,  &c. 
4,  Senate,  sp.  sess.  1853,  Correspondence  with  Indian  Agents. 
Which  will  be  hereafter  briefly  designated  as  documents  1,  61,  4. 

On  or  before  the  14th  of  October,  1849,  Adam  Johnston  was  ap- 
pointed sub-Indian  agent  on  the  Sacramento  and  San  Joaquin  river m, 
in  California,  to  include  the  Indians  at  or  in  the  vicinity  of  those  places, 
and  any  others  to  be  subsequently  designated  by  the  Indian  Depart- 
ment. — (Com.  Ind.  Aff.  to  Johnston,  Oct.  14,  1849,  Doc.  4,  p.  2.) 
This  sul]hagency  was  subsequently  restricted  to  the  Indians  ^  ^  iu  the 
valley  of  nan  Joaquin." — (Com.  Ind.  AC  to  Johnston,  November 
24,  1849,  Doc.  4,  p.  5  ;  also  pp.  4,  6.) 

It  seems  this  appointment  was  made  under  the  5th  section  of  the 
act  organizing  the  department  of  Indian  Affairs,  approved  June  30, 
1834.— (4  Stat.,  735  ) 

By  act  of  September  28,  1850,  (9  Stat.,  519,)  the  President  was 
authorized  to  appoint  three  Indian  agents  for  California,  and  by  an 
act  approved  September  30,  1850,  (9  Stat.,  558,)  an  appropriation  of 
$25,000  was  made,  ''to  enable  the  President  to  hold  treaties  with  the 
various  Indian  tribes  in  the  State  of  California." 
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George  W.  Barbour,  Redick  McKee,  and  0.  M.  Wozencraft  were 
appointed  agents  under  the  act  of  September  28,  1850,  but  it  being 
8oon  discovered  that  no  appropriation  had  been  made  for  their  salaries, 
their  functions  and  salaries  as  Indian  agents  for  California  were  sus- 
pended; and  they  were  appointed,  under  act  of  September  30,  com- 
missioners to  treat  with  the  Indians. — (Doc.  1,  p.  29.)  The  instruc- 
tions to  them,  dated  October  15,  1850,  as  commissioners,  are  printed 
in  Doc.  4,  p.  8.  The  appropriation  of  $25,000  was  then  remitted 
them. 

By  an  act  approved  February  27,  1851,  sec.  3>  (9  Stat.,  586,)  it  was 
enacted,  that  ^'  hereafter  all  treaties  with  Indian  tribes  shall  be  nego- 
tiated by  such  officers  and  agents  of  the  Indian  department  as  the 
President  of  the  United  States  may  designate  for  that  purpose."  The 
provisions  of  this  act  were  communicated  to  the  commissioners  by  the 
Commissioner  of  Indian  Affairs,  in  a  letter  dated  April  12, 1851,  (Doc. 
4,  p.  14,)  whereby  they  were  informed  that  their  offices  and  functions 
as  commissioners  were  abrogated  and  annulled  ;  they  were,  however, 
directed  not  to  suspend  negotiations,  but  to  enter  upon  their  appoint- 
ments as  agents,  and  were,  as  such^  designated  [under  the  act  of  1851] 
to  negotiate  with  the  Indians  of  California,  under  the  instructions 
already  given. 

This  letter  was  received  by  the  commissioners  in  San  Francisco, 
early  in  June,  1851. — (Doc.  4,  p.  130.) 

By  act  of  March  3,  1851,  (9  Stat.,  572,)  a  further  appropriation  of 
|25,000  was  made  for  expenses  of  treating  with  Indians  in  California, 
which  was  remitted  to  them  by  the  Commissioner  of  Indian  Affairs, 
June  25,  1851.— (Doc.  4,  p.  17.)  .    .  • 

On  the  27th  of  June,  1851,  (Doc.  4,  p.  17,)  the  Commissioner  of 
Indian  Affairs  wrote  to  the  commissioners,  that  the  two  appropriations 
of  $25,000  each  constituted  all  the  money  applicable  to  the  negotiation 
of  treaties  in  California;  and  he  said,  ^'  when  the  funds  referred  to 
have  been  exhausted,  jon  will  close  negotiations  and  proceed  with  the 
discharge  of  your  duties  as  agents  simply,  as  the  department  could  not 
feel  itself  justified  in  authorizing  anticipated  expenditures  beyond  the 
amount  of  the  appropriation  made  by  Congress."  This  letter  reached 
McKee  September  14,  near  Humboldt  river,  (p.  186,)  Barbour,  at  San 
Francisco,  in  September,  (p.  260,)  and  Wozencraft,  on  the  Sacramento 
river,  September  2. — (p.  180.) 

The  commissioners  arrived  at  San  Francisco  between  the  27th  of 
December,  1850,  and  January  8,  1851,  (Doc.  4,  p.  53,)  and  soon  after 
started  southward  up  the  valley  of  the  San  Joaquin,  meeting  and 
treating  with  the  Indian  tribes  of  the  valley. — (Doc.  4,  pp.  64  to  76.) 
Arrived  near  the  head  of  the  valley,  at  Camp  Barbour,  May  1,  (Doc. 
4,  p.  76,)  they  concluded  to  separate  and  act  individually  in  their 
several  districts,  which  had  been  determined  by  lot.  Barbour  took 
the  southern  district,  Wozencraft  the  middle  district,  and  McKee 
the  northern  district. 

This  division  was  communicated  to  the  Commissioner  of  Indian 
Affairs,  by  letters  of  May  1  and  13, 1851,  (Doc.  4,  p.  77,)  and  approved 
by  him  June  27,  1851. — (Doc.  4,  p.  17.) 

From  Camp  Barbour  Wozencraft  returned  to  San  Francisco,  May  13, 
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and  on  the  24th  leflt  again  to  visit  and  treat  with  the  Indians  in  the 
northern  part  of  his  district.  From  this  he  returned  to  San  Francisco 
on  or  before  the  30th  of  September. — (Doc.  4,  p.  187.)  Besides  what 
cash  he  had  expended,  he  had  incurred  debts  lor  provisions  furnished 
to  Indians,  up  to  September  16,  to  the  amount  of  $60,060. — (Doc.  4, 
p.  189.) 

This  sum  alone  exceeded  the  whole  appropriation,  and  he  had  pre- 
viously^ as  above  shown,  received  the  letter  of  the  Commissioner  of 
Indian  Affairs,  of  June  27,  1851,  directing  him  in  that  event  to  cease 
negotiation.  From  this  date  forward,  therefore,  September  16,  1851, 
he  had  no  authority  except  as  ^^  agent  simply." 

The  claim  of  McDougai  arose  long  after  this  date. 

The  claimant  produces  a  receipt  of  Puckett  &  Henderson,  Indian 
traders  at  Tulare  lake,  for  1,000  head  of  cattle,  averaging  650  pounds, 
delivered  for  the  use  of  certain  tribes  of  Indians.  This  receipt  is  dated 
May  17,  1852  ;  and  on  the  26th  of  the  same  month  McDougai  stated 
an  account  against  the  United  States  for  that  quantity  of  beef,  amount- 
ing, at  12^  cents,  to  $81,250,  which  Wozencraft,  at  San  Francisco, 
certified  to  be  correct,  and  for  which  he  drew  drafts  upon  the  Secretary 
of  the  Interior.     Those  drafts  are  not  produced. 

No  previous  contract  or  understanding  in  regard  to  the  beef  is 
alleged  in  the  petition  or  disclosed  in  the  evidence  ;  nor  is  there  any 
evidence  that  it  was  ever  issued  to  the  Indians,  except  Wozencraft's 
statement  that  is  was  so  reported  to  him  by  his  subordinates,  who 
were,  no  doubt,  the  traders  in  question. 

This  beef,  however,  certainly  was  not  delivered  in  May,  for  in 
Wozencraft's  report  of  June  23,  1852,  (Doc.  4,  p.  339,)  he  speaks  of 
the  cattle  ''being  delivered  by  Colonel  George  McDougai  in  the 
south."  The  allegations  in  the  petition,  as  to  price  and  other  par- 
ticulars, identify  these  as  the  cattle  in  question. — (See,  also,  Doc,  4, 
p.  398.) 

The  southern  Indians  were  not  in  Wozencraft's  agency,  but  in 
Barbour's.  Wozencraft  indeed  claims,  in  his  correspondence,  that 
Barbour,  on  returning  to  the  east,  had  left  him  in  charge  of  it ;  but 
Barbour  could  not  delegate  his  authority. 

It  is  not  proven  that  the  Indians  were  entitled  to  receive  this  suppy 
of  beef  under  any  agreement  made  with  them  by  the  commissioners 
or  either  of  them  ;  but  even  if  they  were,  it  is  contended  that  no  au- 
thority was  given  to  the  commissioners  to  do  more  than  was  necessary 
to  conclude  treaties ;  that  this  authority  did  not  extend  beyond  the 
conclusion  of  the  treaties — i.e.,  the  commissioners  could  not,  under 
the  authority  to  conclude  the  treaties,  agree  with  the  Indians,  as  an 
inducement  to  accept  terms,  that  the  treaties  themselves  should  be 
fulfilled  before  being  ratified  by  the  Senate,  or  even  being  forwarded 
to  the  President. — (See  letters  of  Commissioner  of  Indian  Affairs  to 
them,  June  25,  1851,  and  July  16,  1851 ;  Doc.  4,  pp.  17  and  18.) 

The  solicitor  maintains  that  the  commissioners  had  no  authority  to 
make  contracts  beyond  what  was  expressly  or  impliedly  given  in  their 
written  instructions. 

That  if  they  had  any  such  authority  as  commissioners,  it  was  taken 
away  by  the  act  of  February  27,  1851. 
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Or,  if  not;  by  that  act,  then  by  the  instructions  of  April  12,  1851, 
even  if  given  under  an  erroneous  construction  of  the  act,  (U.  S.  va. 
Eliason,  16  Pet.,  291:) 

And  that  all  authority  to  negotiate  treaties  ceased  under  instructions 
of  June  27,  1861,  on  or  before  September  30,  1851. 

It  is  further  contended  that  the  contract  with  McDougal  is  void, 
being  made  contrary  to  the  act  of  May  1,  1820,  (sec.  6,  3  Stat.,  568,) 
which  prohibits  any  contracts,  except  such  as  are  made  under  a  law 
authorizing  the  same,  or  where  there  are  appropriations  adequate  to 
their  fulfillment. 

And  again :  being  made  contrary  to  the  provisions  of  the  act  of  June 
30,  1834,  (sec.  13,  4  Stat.,  757,)  which  prescribes  the  mode  of  pur- 
chasing goods  for  indians. 

And  again :  if  these  acts  should  not  be  held  to  apply,  objection  is 
further  made  for  non  conformity  to  the  act  of  March  3, 1809,  (2  Stat., 
536,)  as  construed  by  Attorney  Qeneral  Berrien,  August  29,  1829. 

It  is  claimed  by  the  petitioners  that  the  relation  of  the  government 
to  the  Indians  is  similar  to  that  of  guardian  to  his  ward  ;  and  it  is, 
therefore,  bound  for  necessaries  furnished.  If  so,  those  who  claim  to 
have  furnished  necessaries  must  prove  the  necessity,  (Ghitty  Cent., 
117,  and  cases  there  cited^)  and  that  the  government  has  funds  of 
these  wards  in  possession  to  pay  the  debt.  But  we  deny  the  existence 
of  that  relation,  and  contend  that  the  duty  of  the  government  to  the 
Indians  is  one  of  imperfect  obligation,  and  one  which  Congress  only 
can  acknowledge  and  discharge. 

The  solicitor  denies  that  Wozencraft  had  authority  to  purchase  the 
cattle  from  McDougal. 

He  denies  that  the  Indians  for  whom  it  was  purchased  needed  the 
beef  for  their  subsistence. 

He  denies  that  all  the  beef  was  delivered  according  to  contract. 

And  he  denies  that  any  of  it  ever  came  into  the  possession  of  any 
officer  or  agent  of  the  United  States. 

JNO.   D.   McPHERSON, 

Deputy  JSolicUor, 


IN  THE  COUBT  OF  CLAIMS. 

Gborob  MoDouoal  vb.  Thb  United  States. 

George  McDougal  claims  upon  a  contract  made  with  him  by  M.  0. 
Wozencraft,  on  the  part  of  the  United  States,  in  May,  1852,  for  sup- 
plies of  beef  to  be  furnished  to  the  Indians  in  the  lower  part  or  south- 
ern agency  of  the  State  of  California,  at  twelve  and  a  half  cents  per 
pound,  if  paid  for  at  the  then  ensuing  session  of  Congress ;  if  not 
then,  at  fifteen  and  a  half  cents  per  pound,  payment  to  be  made  by 
bills  drawn  by  M.  0.  Wozencraft  on  the  Indian  Bureau  or  Secretary 
of  the  Interior  at  Washington. 

The  petitioner  then  alleged  that  under  this  contract  six  hundred 
and  fifty  thousand  pounds  of  beef  were  furnished  and  delivered  by 
him  to  M.  0.  Wozencraft,  for  which  that  gentleman  drew  bills  on  the 
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department,  first,  for  $81,250,  the  price  of  the  beef  at  twelve  and  a 
half  cents  per  pound,  and  afterward  for  1 1,900  more  to  make  up  the 
price  at  fifteen  cents  per  pound ;  all  of  which  bills  the  department 
refused  to  pay. 

From  the  evidence  (the  receipts  of  Buckel  and  Hutchinson  prefixed 
to  Mr,  Wozencraft's  deposition,  taken  3d  of  April,  1866,)  it  appears 
that  the  beef  is  claimed  as  furnished  to  Cow-we-has,  San  Louis,  and 
DiegMiian  Indians.  But  Mr.  Wozencraft's  report  to  the  department, 
(Doc.  4,  pp.  285-288,)  shows  that  the  treaty  with  those  Indians  was 
made  after  25th  December,  1851,  and  therefore  after  Mr.  Wozencraft 
knew,  (as  appears  by  his  letter,  December  1,  1851,  Doc.  4,  pp.  229, 
230.)  that  the  appropriation  of  $50,000  had  been  exhausted,  and  that 
consequently  his  power  "to  hold  treaties  "  was  annulled  by  the  in- 
structions fi'om  the  department,  dated  June  27,  1850,  which  he  had 
received  September  2,  1850,  (Doc.  4,  p.  180.)  So  that  the  treaty,  for 
the  fulfilment  of  which  these  supplies  are  claimed,  was  made  against 
the  most  explicit  instructions. 

The  evidence  of  the  delivery  of  the  beef  under  the  contract  is — 

Ist.  Mr.  Wozencraft's  receipt,  (Exhibit  X,  prefixed  to  his  deposi- 
tion of  April  3,  1856,)  of  650,000  pounds  of  beef,  at  $81,250;  and  his 
answer  to  the  twelfth  direct  interrogatory  in  his  deposition,  marked 
O.  M.  W.,  No.  1.  But  the  force  of  this  testimony  is  entirely  destroyed 
by  his  answer  to  the  fourth  cross-interrogatory  in  that  deposition ,  to 
the  effect  that  he  had  no  personal  knowledge  of  the  delivery,  and  by 
his  answers  to  Lieutenant  Beale. — (Doc.  4,  p.  868.) 

The  other  evidence  of  the  delivery  of  the  oeef  is  a  receipt  of  B«ckel 
and  Hutchinson,  (Exhibit  Z,)  as  follows : 

Los  Angelos,  May  17,  1852. 

Beceived  of  Greorge  McDougal,  the  contracting  party  for  supplying 
the  Cow-we-has,  San  Louis  and  Dieganian  tribes  of  Indians  with  beef 
cattle,  one  thousand  head  of  cattle,  averaging  six  hundred  and  fifty 
pounds  weight  each. 

J.  S.  BUCKEL, 
U.  8.  Indian  trader  for  the  San  Louis  and  Dieganian  Indians. 

STEPHEN  HUTCHINSON, 
U,  8.  Indian  trader  for  the  Cow-we-has  tribe  of  Indians. 

As  the  testimony  of  witnesses  this  receipt  is  not  evidence,  for  it  is 
not  testimony  under  oath.  And  as  an  admission  it  is  not  efficient, 
tor  there  is  no  evidence  in  the  case  that  Buckel  and  Hutchinson  were 
authorized  to  receive  or  receipt  for  the  beef  tor  the  United  States;  and 
there  is  nothing  in  the  case  from  which  this  can  be  inferred,  except 
that  Mr.  Wozencraft,  in  1856,  four  years  after  the  transaction,  veri- 
fies their  signatures,  and  does  no  more. 

By  the  receipt  Buckel  and  Hutchinson  are  traders  for  difierent 
tribes ;  yet  the  receipt  does  not  exhibit  any  appropriation  or  quotas 
for  these  tribes,  but  purports  that  these  traders,  jointly,  received  the 
whole  quantity  of  beef  claimed  for,  650,000  pounds,  at  one  time,  May 
17,  1852 ;   while  Mr.  Wozencraft's  report,  June  23,  1852,  (Doc.  4, 
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339,)  shows  that  McDougal  was  then  delivering  the  beef  under  this 
contract. 

The  receipt  also  states  that  the  deliyerj  was  of  '^one  thousand  head 
of  cattle,  averaging  six  hundred  and  fifty  pounds  weight  each;"  while 
other  evidence  tends  to  show  that  the  average  weight  of  cattle  in  Cal- 
ifornia did  not  exceed  five  hundred  pounds  weight  each,  on  the  largest 
estimate. — (Doc.  61,  pp.  6,  11,  lY;  Doc.  4,  p.  341.) 

Then  the  petitioner  in  his  petition  and  evidence,  (Exhibit  X,)  sets 
forth  a  receipt  given  by  him  to  Mr,  Wozencraft,  thus : 

"Received,  San  Francisco,  May  26th,  1852,  of  0.  M.  Wozencraft, 
United  States  Indian  agent,  eighty-one  thousand  two  hundred  and 
fifty  dollars,  ($81,250,)  in  full  by  drafts  on  the  Indian  Bureau  for  the 
above  account. 

"GEORGE  McDOUGAL." 

By  this  document  the  "account "  was  settled  by  the  bills  given  for 
it,  and  by  the  arrangement  between  the  parties  those  bills  or  drafts 
were  to  be  the  ground  of  claim.  They  were  negotiable,  for  they  were 
payable  to  Mr.  McDougal's  order,  (petition,  p.  3,)  and  their  negotia- 
tion by  him  would  transfer  his  interest  in  the  claim.  The  bills  are 
not  produced,  nor  are  they  accounted  for,  except  by  the  averment, 
(petition  5,)  "that  he  is  the  sole  owner  thereof,"  and  of  this  aver- 
ment there  is  no  proof. 

This  case  is  the  same  in  principle  as  the  case  of  Samuel  J.  Hensley, 
heretofore  decided  by  this  Court,  and  for  the  reasons  and  considera- 
tions therein  stated,  we  are  of  opinion  that  the  petitioner  is  not  enti- 
tled to  the  relief  he  prays  for. 


35th  Congress,  )  HOUSE  OP  REPRESENTATIVES.   (  Rep.  C.  C, 
2d  Session.      f  (    No.  193. 


THOMAS  FILLEBROWN. 

[To  accompany  Bill  H.  B.  No.  91.] 
Febrttabt  3,  1859. — ^Referred  to  the  Committee  of  Claims. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  BepresentcUives  of  the  United 

Stories  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

THOMAS  FILLEBROWN  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant  and  amended  petition. 

2.  Report  of  the  case  of  United  States  vs.  Thomas  Fillebrown,  jr., 
filed  by  claimant  as  evidencCj  and  transmitted  to  House  of  Representa- 
tives. 

3.  Petitioner's  brief. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  Court  in  favor  of  the  claim. 

6.  Bill  allowing  claimant  four  hundred  and  thirty  dollars. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
P        -,  seal  of  said  Court,  at  Washington,  this  3d  day  of  February, 

LL.  8.J  ^     jy     jggy^ 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  Court  of  Claims : 

The  petition  of  the  undersigned^  a  citizen  of  the  United  States,  now 
and  for  the  last  thirty-five  years  a  resident  of  the  city  of  Washington, 
respectfully  represents :  That  in  the  year  1825  he  was  a  clerk  in  the 
Navy  Department,  at  a  salary  of  one  thousand  dollars  per  annum. 
In  the  month  of  November  of  that  year  he  was  selected  by  the  com- 
missioners of  navy  hospitals,  composed  ex  officio  of  the  Secretaries  of 
the  Navy,  Treasury,  and  War  Departments,  to  act  as  their  secretary, 
lor  which  service  a  compensation  of  two  hundred  and  fifty  dollars  per 
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annum  was  allowed  him.  Subsequently  he  was  called  on  to  disburae 
certain  moneys  in  the  construction  of  navy  hospital  buildings.  For 
this  extra  service  he  charged  and  was  allowed  a  commission  of  one 
per  centum.  In  the  year  1829  he  was  discharged  from  all  his  employ- 
ments, and  suit  instituted  against  him  to  recover  the  sums  thus  charged 
and  received  as  commissions  on  his  expenditures.  The  suit  resulted 
in  a  verdict  of  the  jury  in  his  favor,  on  which  the  court  entered  a 
judgment,  and  in  a  certificate  by  the  jury  awarding  him  the  sum  of 
$430.  From  this  decision  of  the  circuit  court  of  the  District  of 
Columbia  the  government  appealed  to  the  Supreme  Court  of  the 
United  States,  where  the  same  was  argued  at  the  December  term  of 
1832,  and  the  judgment  of  the  circuit  court  was  affirmed.  He  then 
applied  to  the  Secretary  of  the  Navy  for  payment  of  the  balance  certi- 
fied by  the  jury  to  be  due  him,  and  was  informed  by  that  functionary 
that  the  same  could  not  be  paid  without  the  sanction  of,  or  an  appro- 
priation by.  Congress.  Thus  situated,  he  appealed  to  Congress  by 
petition  to  the  Senate,  which  body  passed  a  bill  for  his  relief,  which 
bill  was  rejected  by  the  House  of  Bepresentatives.  He  again  petitioned 
the  24th  Congress,  1st  session,  upon  which  there  appears  to  have  been 
no  action.  At  the  second  session  a  favorable  report  was  made  upon 
his  claim.  At  the  second  session  of  the  26th  Congress  he  again  peti- 
tioned, and  upon  which  a  favorable  report  was  made  ;  and  also  at  the 
third  session  of  the  same  Congress,  with  the  same  result.  At  the  first 
session  of  the  26th  Congress  he  renewed  his  petition,  and  a  bill  for 
his  relief  was  passed  by  the  House,  but  was  indefinitely  postponed  in 
the  Senate. 

A  few  days  after  his  case  was  decided  by  the  Supreme  Court,  the 
Attorney  General  (now  Chief  Justice  Taney)  addressed  a  letter  to  the 
Secretary  of  the  Navy,  recommending  that  the  balance  certified  by  the 
jury  to  be  due  your  petitioner  should  be  paid  ;  which  letter  may  be 
lound  in  the  volume  of  '^  Opinions  of  the  Attorneys  General  of  the 
United  States,  published  in  1841,  under  the  inspection  of  Henry  D. 
Gilpin,"  page  900,  copy  of  which  is  hereto  appended.  He  also  refers 
the  honorable  court  to  the  opinion  of  the  Supreme  Court  in  the  case, 
found  in  Peters'  Report,  vol.  Y,  pp.  42-50. 

He  has  not  assigned  this  claim,  or  any  part  or  portion  of  it,  to  any 
person  or  persons  whatever,  nor  is  it  his  intention  or  purpose  so  to 
do,  and  prays  such  measures  may  be  taken  by  the  Court  as  will  secure 
its  payment  eventually  to  himself  or  his  heirs. 

And,  as  in  duty  bound,  he  will  ever  pray. 

THOMAS  FILLEBROWN. 


Attorney  General's  Office,  March  19,  1833. 

Sir  :  In  reply  to  your  inquiry  concerning  the  claim  of  Mr.  Fille- 
brown,  I  have  the  honor  to  send  you  a  copy  of  the  opinion  given  by 
the  Supreme  Court,  at  the  late  term,  in  the  case  of  the  United  States 
against  him :  The  Court  have  decided  that,  under  the  agreement  set 
forth  in  the  testimony  of  Mr.  Southard,  Mr.  Fillebrown  was  entitled 
to  such  commission  as  the  jury  should  find  to  be  reasonable  and  con- 
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formable  to  the  general  usage  of  the  government  and  its  departments 
in  the  like  cases. 

It  appears  by  the  verdict  that  the  jury  must  have  found  the  contract 
to  have  been  as  proved  by  Mr.  Southard  ;  and  in  that  state  of  the 
fact  Mr.  Fillebrown  is,  by  the  opinion  of  the  Court,  entitled  to  th^ 
per  oentage  and  salary  claimed  in  his  account,  provided  the  commis- 
sioner's charges  conform  to  the  amount  at  that  time  usually  allowed 
by  the  government  in  like  cases.  I  think,  therefore,  that  he  is  enti^ 
tied  to  receive  out  of  the  navy  hospital  fund  the  amount  due  him, 
adjusting  his  account  according  to  the  rights  and  obligations  of  the 
pjirties,  as  decided  by  the  Court. 

R.  B.  TANEY. 

The  Seceetaby  of  the  Navy. 


in  the  "untied  states  court  of  clams. 
Thomas  Fillebrown  vs.  The  United  States. 

Amended  Fetition. 

Thomas  Fillebrown,  by  way  of  amendment  to  his  original  petition 
hereinbefore  filed,  and  in  order  to  set  forth  more  specifically  the  action 
had  upon  his'claim  while  pending  before  Congress,  in  obedience  to  the 
rules  prescribed  by  this  Court,  respectfully  presents : 

That  after  he  was  dismissed  from  his  employment  by  the  ' 'commis- 
sioners of  navy  hospitals,"  say  about  the  month  of  May  or  June, 
1829,  he  was  arrested  by  the  government,  charged  with  being  a  de- 
faulter, and  required  to  give  bail  in  the  sum  of  $5,000  to  keep  his  body 
from  being  lodged  in  prison. 

The  suit  brought  against  him  by  the  government  being  slow  in  its 
progress,  and  not  likely  soon  to  be  tried  ;  and  deprived  of  his  accus- 
tomed employment^  besides  his  character  and  reputation  resting  under 
charges  degrading  to  him  as  a  man ;  and  feeling  also  conscious  that  he 
was  not  a  defaulter y  but,  on  the  contrary,  that  the  government  justly 
owed  him ;  and  wishing  to  hasten  a  final  determination  of  the  matter, 
as  well  as  to  relieve  himself  of  the  false  imputations  and  charges  under 
which  he  labored,  which  greatly  obstructed  his  usefulness  to  himself 
and  a  dependent  family,  he  was  advised  to  and  did  petition  to  Con- 
gress for  a  thorough  investigation  of  his  official  transactions,  with  a 
prayer  to  allow  him  such  sum  as  might  appear  equitable  and  just, 
upon  the  same  principle  that  had  been  all  owed  others  who  had  performed 
service  similar  to  his  own. 

But  the  government  refused  to  permit  Congress  to  dispose  of  the 
matter,  and  forced  him  to  encounter  and  defend  its  suit  at  law  in  the 
United  States  circuit  court  for  the  District  of  Columbia.  He  thereupon, 
having  no  other  alternative,  prepared  for  his  defence,  and,  pleading  as 
an  offset  his  claim  for  his  services  rendered^  and  which  had  been  allowed 
by  the  ^^commissioner a*'  but  refused  by  the  Fourth  Auditor,  asked  for 
a  judgment  in  his  favor.  The  cause  in  due  time  came  on  for  a  hearing, 
when  the  proofs^  pro  and  con^  were  submitted  to  a  select  jury,  who  ren* 
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dered  a  verdict  in  his  favor  for  the  sum  of  $430,  as  in  his  original 
petition  stated. 

When  he  first  petitioned  to  Congress  he  claimed  and  expected  to  get 
a  much  larger  sum  than  was  allowed  him  hy  the  jury;  and  therefore, 
after  the  rendition  of  the  verdict  in  his  favor,  to  wit,  in  the  month  of 
'April,  1832,  he  again  petitioned  Congress  for  the  payment  of  the  ver- 
dict, and  for  the  additional  amount  thereto,  not  allowed  him  by  the 
jury,  but  asked  for  in  his  petition  first  presented,  in  January,  1830. 

Upon  this  last  petition  various  reports  were  made  for  and  two  against 
his  claim  as  presented,  and  a  bill  was  more  than  once  passed  in  one  or 
the  other  branches  of  Congress  for  his  relief,  the  last  of  which,  having 
passed  in  the  House,  was  indefinitely  postponed  in  the  Senate. 

He  presents  herewith  an  extract  from  the  proceedings  of  the  two 
houses,  marked  A  No.  land  A  No.  2,  which  will  be  found  corrobo- 
rative of  his  statements  now  made. 


A  No.  1. 
Extracts  from  the  JoumdU  of  the  Senate. 

Ist  Session  2l8t  CongreBB, 

MoNDAT,  January  18,  1830. 

*  4t  t¥  *■  *  4c  *■  *     ■ 

Mr.  Holmes  presented  the  memorial  of  Thomas  Fillebrown,  junior, 
praying  for  an  equitable  settlement  of  his  accounts  for  commissions  on 
disbursements  made  by  him  from  the  navy  hospital  fund  by  order  of 
the  commissioners. 

Ordered,  That  the  petition  and  memorial  last  mentioned  be  referred 
to  the  Committee  on  the  Judiciary. 


Tuesday,  February  23,  1830. 

On  motion  by  Mr.  Rowan, 
Ordered,  That  the  Committee  on  the  Judiciary  be  discharged  from 
the  consideration  of  the  memorials  of  Thomas  F.  Gordon  and  Jesper 
Harding  and  Thomas  Fillebrown. 


Ist  Session  22d  Congress. 

Tuesday,  April  3,  1832. 

******** 

Mr.  Sprague  presented  the  petition  of  Thomas  Fillebrown,  jr.,  late 
disbursing  agent  of  the  board  of  commissioners  of  navy  hospitals, 
praying  for  additional  allowances  for  his  services  ;  and 

Ordered,  That  it  be  referred  to  theCommittee  on  the  Judiciary. 
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Friday,  April  6,  1832. 

On  motion  by  Mr.  Marcj, 
Ordered^  That  the  Committee  on  the  Judiciary  be  discharged  from. 
the  further  consideration  of  the  petition  of  Thomas  Fillebrown,  jr. 

lot  Session  23d  Congress. 

Wednbsdat,  December  18,  1833. 

Mr.  Spragne  presented  the  petition  of  Thomas  Fillebrown,  jr.,  pray- 
ing for  an  additional  allowance  for  disbursing  the  navy  hospital  fund. 

Ordered^  That  the  four  petitions  last  mentioned  be  referred  to  the 
Committee  on  Claims. 


Tuesday,  January  7, 1834. 

Mr.  Bell,  from  the  same  committee,  to  whom  was  referred  the 
memorial  of  Thomas  Fillebrown,  jr.,  nlade  a  report,  accompanied  by  a 
bill  for  his  relief.     The  bill  was  read ;  and 

Ordered,  That  it  pass  to  a  second  reading,  and  that  the  report  be 
printed. 

Friday,  AprU  4, 1834. 

On  motion  by  Mr.  Sprague, 

The  Senate  resumed,  as  in  Committee  of  the  Whole,  the  bill  for  the 
relief  of  Thomas  Fillebrown,  jr.,  and  no  amendment  having  been  pro- 
posed, it  was  reported  to  the  Senate ;  and 

Ordered y  That  it  be  engrossed  and  read  a  third  time. 

Monday,  AprU  7,  1834. 
The  bill  for  the  relief  of  Thomas  Fillebrown,  jr., 

♦  ♦♦♦♦sic** 

having  been  reported  by  the  committee  correctly  engrossed,  were  sev- 
erally read  the  third  time ;  and 

Sesclvedy  That  they  pass,  and  that  their  respective  titles  be  as  afore- 
said. 

Ordered  J  That  the  Secretary  request  the  concurrence  of  the  House 
of  Bepresentatives  in  said  bills. 
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MoNBAT,  June  30,  1834. 

A  message  from  the  House  of  Representatives,  by  Mr.  Franklin,  their 
Clerk. 

Mr.  President:  The  House  of  Bepresentatires  hare  rejected  bills 
from  the  Senate  of  the  following  titles,  viz : 

An  act  for  the  relief  of  Thomas  Fillebrown,  jr. 

8d  Sesaon  23d  Congreeg. 

Thursdat,  January  15,  1835. 

♦  ♦♦♦♦«♦# 

On  motion  by  Mr.  Bell, 

Ordered^  That  Thomas  Fillebrown,  jr.,  have  leave  to  withdraw 
from  the  files  of  the  last  session  his  petition  and  papers. 

2d  SeaBion  26th  CongreiB. 

Thursdat,  AprX  5,  1838. 

A  message  from  the  House  of  Bepresentatives,  by  Mr.  Franklin, 
their  Clerk. 
Mr,  Freaident: 

They  have  passed  a  bill  (H.  B.  81)  entitled  '^  An  act  for  the  relief 
of  Thomas  Fillebrown,  jr.,"  in  which  they  request  the  concurrence  of 
the  Senate. 

The  last  mentioned  bill  from  the  House  of  Bepresentatives  was  read 
the  first  and  second  time,  by  unanimous  consent,  and  referred  to  the 
Committee  on  Claims. 

TuBBDAT,  May  22,  1838. 

Mr.  Merrick,  from  the  Committee  on  Claims,  to  whom  was  referred 
the  bill  (H.  B.  81)  for  the  relief  of  Thomas  Fillebrown,  jr.,  reported 
it  without  amendment. 


Saturday,  July  T,  1838. 

The  Senate  proceeded  to  consider,  as  in  Committee  of  the  Whole, 
the  bill  (H.  B.  81)  for  the  relief  of  Thomas  Fillebrown,  jr.;  and 
On  motion  by  Mr.  Buchanan, 
Ordered^  That  it  lie  on  the  table. 
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Ist  Seodon  26t]i  CongreflS. 

Monday,  March  30,  1840. 

A  message  from  the  House  of  Representatives,  by  Mr.  Garland,  their 
Clerk. 

Mr.  President :  The  House  of  Bepresentatives  have  passed  bills  of 
the  following  titles : 

H.  R.  44.  *'  An  act  for  the  relief  of  Thomas  Fillebrown,  jr." 

The  said  bills  from  the  House  of  Representatives  were  severally  read 
the  first  and  second  time,  by  unanimoas  consent. 

Orderedy      *♦**♦** 

that  bills  numbered  from  28  to  48  be  referred  to  the  Committee  on 
Claims  »»»»**♦ 

Tuesday,  March  31,  1840. 

Mr.  Hubbard,  from  the  Committee  on  Claims,  to  whom  was  referred 
the  bill  (H.  R.  44)  for  the  relief  of  Thomas  Fillebrown,  jr.,  reported 
it  without  amendment. 

Mr.  Hubbard  also  submitted  a  special  report  on  the  subject,  which 
was  ordered  to  be  printed. 


Friday,  AprU  24,  1840. 

The  Senate  proceeded  to  consider,  as  in  Committee  of  the  Whole, 
the  bill  (H.  R.  44)  ior  the  relief  of  Thomas  Fillebrown,  jr.;  and 
On  motion  by  Mr.  Hubbard, 
Ordered^  That  it  lie  on  the  table. 


Monday,  AprU  27, 1840. 

The  Senate  resumed,  as  in  Committee  of  the  Whole,  the  bill 
(H.  R.  44)  for  the  relief  of  Thomas  Fillebrown,  jr. 
On  motion  by  Mr.  Hubbard^ 
That  the  further  consideration  thereof  be  postponed  indefinitely  ; 
It  was  determined  in  the  affirmative— Yeas  23,  nays  11. 

So  it  was 

Heaolvedy  That  this  bill  be  postponed  indefinitely. 
Ordered^  That  the  Secretary  notify  the  House  of  Representatives 
accordingly. 
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2d  Sesnon  27th  CoDgreas. 

Tuesday,  December  14,  1841. 

Mr.  Evans  presented  the  memorial  of  Thomas  Fillebrown,  jr., 
praying  the  payment  of  a  balance  ascertained  to  be  due  to  him,  as 
agent  for  the  disbursement  of  the  naval  hospital  fund,  by  a  judgment 
in  his  favor,  in  a  suit  instituted  against  him  by  the  United  States  ; 
which  was  referred  to  the  Committee  on  Claims. 

Tuesday,  February  8, 1842. 

Mr.  Phelps,  from  the  Committee  on  Claims,  to  whom  was  referred 
the  memorial  of  Thomas  Fillebrown,  jr.,  submitted  a  report,  accom- 
panied by  a  bill  (8.  158)  for  his  relief. 

The  bill  was  read,  and  passed  to  the  second  reading. 

Ordered^  That  the  report  be  printed. 

Wednesday,  June  8,  1842. 

^^  ^^  ^^  ^^  ^^  ^^  ^^  ^^ 

The  Senate  proceeded  to  consider,  as  in  Committee  of  the  Whole, 
the  bill  (S.  168)  for  the  relief  of  Thomas  Fillebrown,  jr.;  and 
On  motion  by  Mr.  Phelps, 
Orderedy  That  it  lie  on  the  table. 

3d  Session  27th  CongresB. 

Thursday,  December  15,  1842. 

On  motion  by  Mr.  Evans, 
Orderedy  That  the  petition  of  Thomas  Fillebrown,  jr.,  on  the  files 
of  the  Senate,  be  referred  to  the  Committee  on  Claims. 

Wednesday,  December  21,  1842. 

Mr.  Phelps,  from  the  Committee  on  Claims,  to  whom  was  referred 
the  petition  of  Thomas  Fillebrown ,  jr. ,  submitted  a  report,  accompanied 
I  by  a  bill  (S.  37)  for  his  relief ;  which  was  read,  and  passed  to  a  second 

I  reading. 

Wednesday,  December  28,  1842. 

The  bill  (S.  37)  for  the  relief  of  Thomas  Fillebrown  was  read  the 
second  time,  and  considered  as  in  Committee  of  the  Whole. 
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On  motion  by  Mr.  Phelps, 
Ordered,  That  it  lie  on  the  table. 

Ist  Set»ion  28th  Ck>DgTefl8. 

Monday,  December  11, 1843. 

On  motion  by  Mr.  Evans, 
Ordered,  That  the  petition  of  Thomas  Fillebrown,  jr.,  on  the  files 
of  the  Senate,  be  referred  to  the  Committee  on  Claims. 

Thubsdat,  March  21,  1844. 

Mr.  Haywood,  from  the  Committee  on  Claims,  to  whom  was  referred 
the  memorial  of  Thomas  Fillebrown,  submitted  an  adverse  report ; 
which  was  ordered  to  be  printed. 

MoNDAT,  AprU  15, 1844. 

The  Senate  proceeded  to  consider  the  report  of  the  Committee  on 
Claims  on  the  petition  of  Thomas  Fillebrown,  jr. ;  and, 
On  motion  by  Mr.  Evans, 
Ordered,  That  it  lie  on  the  table. 

♦  ♦^(♦♦♦♦# 

2d  Session  30th  GongreaB. 

Wbdnebday,  December  6,  1848. 

On  motion  by  Mr.  Phelps, 
Ordered,  That  Thomas  Fillebrown  have  leave  to  withdraw  his  pe- 
tition and  papers. 

Friday,  December  22,  1848. 

On  motion  by  Mr.  Phelps, 
Ordered,  That  the  petition  of  Thomas  Fillebrown,  on  the  files  of 
the  Senate,  be  referred  to  the  Committee  on  the  Judiciary. 
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A  No.  2. 
Extracts  from  the  Jowmala  of  the  House  of  BepresenJtatives. 

1st  Seflsion  23d  Ck>ngre8B. 

Monday,  April  7,  1834. 

A  message  from  the  Senate,  by  Mr.  Lowrie,  their  Secretary : 
Mr.  Speaker :  The  Senate  have  passed  bills  of  the  following  titles, 
to  wit : 

No.  47.  An  act  for  the  relief  of  Thomas  Fillebrown,  jr. 

♦  ♦♦♦♦4C4C4C 

Wednesday,  AprU  9,  1834. 
Bills  from  the  Senate  of  the  following  titles,  viz : 
No.  47.  An  act  for  the  relief  of  Thomas  Fillebrown,  jr. 
were  severally  read  the  first  and  second  time,  and  referred. 

T¥  Hfi  :^  :|c  :|c  *  *  * 

No.  47.  To  the  Committee  of  Claims. 

Wednesday,  JprU  30, 1834. 

******** 

Mr.  Grennell,  from  the  Committee  of  Claims,  to  whom  was  referred 
the  bill  from  the  Senate  (No.  47)  entitled  "  An  act  for  the  relief  of 
Thomas  Fillebrown,  janior,"  reported  the  same  without  amendment. 

Orderedy  That  the  said  bill  be  committed  to  a  Committee  of  the 
Whole  Hoase  to-morrow. 

Saturday,  June  28,  1834. 

The  House  resolved  itself  into  a  Committee  of  the  Whole  House  on 
bills  from  the  Senate,  and  after  some  time  spent  therein,  the  Speaker 
resumed  the  chair,  and  Mr.  John  Y,  Mason  reported  the  said  bills,  as 
follows : 

No.  47.  An  act  for  the  relief  of  Thomas  Fillebrown,  junior,  with- 
out amendment. 

♦  ♦♦♦♦♦♦♦ 

The  bill  from  the  Senate  (No.  47)  entitled  "An  act  for  the  relief 
of  Thomas  Fillebrown,  junior,"  was  read  the  third  time. 

And  after  debate  on  the  said  bill. 

The  previous  question  was  moved  by  Mr.  Mann,  of  New  York,  and 
was  demanded  by  a  majority  of  the  members  present. 
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The  said  previous  question  was  put,  viz :  Shall  the  main  question 
be  now  put  ? 

And  passed  in  the  affirmative. 

The  main  question  was  then  put,  viz :  Shall  the  bill  pass  ? 

And  passed  in  the  affirmative. 

♦  ♦**«*♦« 

Note. — This  bill  is  entered  on  the  Journal  as  having  passed  the 
House  of  Bepresentatives.     It  is  an  error ;  the  bill  was  rejected. 

let  Session  24t]i  Congress. 

WbdnbsdaTi  December  16,  1835. 

Mr.  Evans  presented  a  men^orial  of  Thomas  Fillebrown,  jr.,  of  the 
city  of  Washington,  praying  for  the  passage  of  an  act  granting  to  him 
the  amount  of  a  certain  judgment  rendered  in  his  favor  for  services  as 
clerk  in  the  Navy  Department,  together  with  costs  of  suit  and  interest 
upon  the  said  judgment. 

Orderedy  That  the  said  petitions  and  memorials  be  referred  to  the 
Committee  of  Claims. 


2d  Session  24th  Ck>ngTe88. 

MoNDAT,  December  12,  1836. 

The  undermentioned  petitions  and  memorials,  heretofore  presented, 
were  again  presented  and  referred  to  the  Committee  of   Claims,  viz  : 

By  Mr.  Evans  :  The  memorial  of  Thomas  Fillebrown,  jr.,  presented 
December  16,  1835. 

Thubsday,  March  2,  1837. 

Mr.  GrennelL  from  the  Committee  of  Claims,  made  a  report  on  the 
petition  of  Thomas  Fillebrown,  accompanied  by  a  bill  (No.  968)  for 
his  relief ;  which  bill  was  read  the  first  and  second  time,  and  com- 
mitted to  a  Committee  of  the  Whole  House  to  day. 


2d  Session  26th  Congress. 

Moin)AT,  December  11,  1837. 

On  motion,  it  was 
Ordered,  That  the  several  memorials  and  petitions  presented  to  the 
House  of  Bepresentatives  at  the  last  Congress,  and  upon  which  favor- 
able reports  were  made,  and  on  which  the  House  did  not  finally  act, 
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be  again  referred  to  the  committees  to  which  said  memorials  and  pe- 
titions were  heretofore  severally  referred. 

Under  this  order,  the  petitions  of  the  under-mentioned  persons  were 
referred  to  the  Committee  of  Claims,  viz : 

Thomas  Fillebrown,  jr. 

Thursday,  December  14,  1837. 

Mr.  Whittlesey,  of  Ohio,  from  the  Committee  of  Claims,  reported 
sundry  bills,  to  wit : 

No.  81.  A  bill  for  the  relief  of  Thomas  Fillebrown,  jr. 

Which  several  bills,  commencing  with  No.  15  and  ending  with 
No.  88^  were  read  the  first  and  second  time,  and  were  severally  com- 
mitted to  a  Committee  of  the  Whole  House  to  morrow. 

Fridat,  January  12,  1838. 

The  House  again  resolved  itself  into  a  Committee  of  the  Whole 
House  on  sundry  bills,  viz  : 

^p  ^^  ^^  ^^  ^n  ^^  ^^  ^* 

and  after  some  time  spent  in  Committee  of  the  Whole  House,  the 
Speaker  resumed  the  chair,  and  Mr.  Calhoun,  of  Massachusetts,  re- 
ported that  the  committee  had  made  some  progress  on  bills  No.  81 
and  91,  and  directed  him  to  ask  leave  to  sit  again  thereon        *        ^ 

Ordered^  That  the  Committee  of  the  Whole  House  have  leave  to 
sit  again  on  bills  No.  81  and  91. 


Saturday,  ifarcA  31,  1838. 

The  House  resolved  itself  into  the  Committee  of  the  Whole  House 
on  sundry  bills,  viz : 

No.  81.  A  bill  for  the  relief  of  Thomas  Fillebrown,  jr. 

And  after  some  time  spent  in  committee,  the  Speaker  resumed  the 
chair,  and  Mr.  Lyon  reported  bill  No.  81  without  amendment,  * 

Ordered,       ******* 
that  bill  No.  81,  for  the  relief  of  Thomas  Fillebrown,  jr.,  be  engrossed, 
and  read  a  third  time  on  Monday  next. 
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Sd  Seadon  25ih  Congress. 

Friday,  December  21, 1838. 

Mr.  Chambers,  from  the  Committee  of  Claims,  reported  several 
bills,  viz: 

No.  900.  A  bill  for  the  relief  of  Thomas  Fillebrown,  jr.,  accom- 
panied by  a  report  in  writing  in  each  case ;  which  bills  were  severally 
read  the  first  and  second  time  and  committed  to  a  Committee  of  the 
Whole  House  to-morrow. 

Friday,  February  1,  1839. 

The  House  resolved  itself  into  a  Committee  of  the  Whole  House  on 
sundry  bills,  viz : 

No.  900.  A  bill  for  the  relief  of  Thomas  Fillebrown. 

And  after  some  time  spent  in  Committee  of  the  Whole  House,  the 
Speaker  resumed  the  chair,  and  Mr.  Lincoln  reported  as  follows : 

That  on  Nos.  *  *  *  900  •  *        * 

the  Committee  had  made  progress,  and  directed  him  to  ask  leave  to  sit 
again  thereon. 

^  Ordered f  That  the  Committee  of  the  Whole  House  have  leave  to 
sit  again  on  the  bills  on  which  progress  has  been  reported. 


1st  Session  26  th  Congress. 

Saturday,  January  4,  1840. 

♦  ♦♦♦♦♦4C3IC 

Under  the  general  order  of  this  day,  the  petitions  and  papers  of 
the  under-mentioned  persons  were  referred  to  the  Committee  of  Claims, 
viz: 

Thomas  Fillebrown,  jr. 

Saturday,  February  29,  1840. 

Mr.  Giddings,  from  the  Committee  of  Claims,  reported  sundry  bills, 
viz: 

No.  44.  A  bill  for  the  relief  of  Thomas  Fillebrown,  jr. 

accompanied  by  a  report  in  each  case ;  which  bills  were  severally 
read  the  first  and  second  times,  and  committed  to  a  Committee  of  the 
Whole  House  to-morrow. 
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Friday,  ifarcA  13,  1840. 

The  House  resolved  itself  into  a  Committee  of  the  Whole  House  on 
sundry  bills,  viz : 

No.  44.  A  bill  for  the  relief  of  Thomas  Pillebrown ;  and,  after  some 
time  spent  in  Committee  of  the  Whole  House,  the  Speaker  resumed 
the  chair,  and  Mr.  Davee  reported  that  the  committee  had,  according 
to  order,  had  the  said  bill  under  consideration,  and  finding  itself 
without  a  quorum  had  risen,  and  directed  him  to  report  that  fact  to 
the  House. 


Friday,  Marck  20,  1840. 

The  House  resolved  itself  into  a  Committee  of  the  Whole  House  on 
sundry  bills,  viz : 

No,  44.  A  bill  for  the  relief  of  Thomas  Fillebrown. 

And  after  some  time  spent  in  Committee  of  the  Whole  House,  the 
Speaker  resumed  the  chair,  and  Mr.  Davee  reported  as  follows : 

ThatNos.    *  *  *44*  *  *  * 

he  was  directed  to  report  to  the  House  without  amendment. 


Saturday,  March  21,  1840. 

The  House  proceeded  to  the  consideration  of  the  bill  (No.  44)  for 
the  relief  of  Thomas  Fillebrown,  junior,  and  the  question  was  put 
that  the  bill  be  engrossed  and  read  a  third  time. 

And  it  passed  in  the  affirmative — Yeas  80  ;  nays  62. 

4c  Up.  Hii  :ilfi  *  «  ♦  * 

Ordered^  That  the  bill  be  read  a  third  time  to-day. 

♦  ♦♦♦*♦*♦ 

Saturday,  March  28,  1840. 

An  engrossed  bill  (No.  44)  entitled  "An  act  for  the  relief  of  Thomas 
Fillebrown,  junior,"  was  read  the  third  time. 

And,  after  debate,  the  previous  question  was  moved  by  Mr.  A. 
Smith,  was  demanded  by  a  majority  of  the  members,  and  put,  viz : 
Shall  the  main  question  be  now  put  ? 

And  it  passed  in  the  affirmative. 

The  main  question  was  then  put,  viz :  Shall  the  bill  pass  ? 

And  passed  in  the  affirmative — Teas  74  ;  nays  63. 

Ordered^  That  the  Clerk  request  the  concurrence  of  the  Senate  in 
the  said  bill. 


THOMAS   FUiLEBBOWK.  15 

Wednesday,  April  29, 1840. 

A  message  from  the  Senate,  by  Mr.  Dickins,  their  Secretary : 
Mr.  Speaker:  ****** 

******** 

The  Senate  have  postponed  indefinitely  bills  of  this  House  of  the 

following  titles : 

******** 

No.  44.  An  act  for  the  relief  of  Thomas  Fillebrown. 

******** 

Offioe  House  of  Bepbesbntatives  U.  S.  , 

November  19,  1855. 

I  hereby  certify  that  the  foregoing  nine  pages  contain  true  extracts 
from  the  Journals  of  the  House  of  Bepresentatiyes  relative  to  the 
petition  of  Thomas  Fillebrown,  junior. 

Attest:  ^  ^  W.  V.  McKEAN, 

Chief  Clerk,  Office  House  of  Representatives  U.  8. 

Your  petitioner  submits  whether  it  is  possible,  or  would  be  rational 
and  just,  that  the  government  should  now  claim  to  reinvestigate  his 
claim  in  its  legislative  department,  after  he  having  once  applied  to  it 
for  that  purpose,  and  it  refusing  to  do  so,  forced  him  to  contest  and 
try  his  claim  in  its  judicial  forums  ;  and  after  he  had  there  succeeded, 
still  further  prosecuted  his  cause  before  the  Supreme  Court,  where  and 
when  the  judgment  in  his  favor  was  affirmed. 

He  submits  whether  the  government  can  claim  the  moral,  legal, 
or  constitutional  right  to  subject  him  to  the  expense,  burden,  and 
delay  of  an  action  at  law^  of  its  own  institution,  which  it  prosecuted 
to  a  final  appeal,  thus  depriving  him  of  his  just  rights,  and  now,  or 
at  any  time  since  the  rendition  of  that  verdict,  require  him  to  reprove 
his  claim, in  orderandfor  no  other  reason  than  to  comply  with  its  assumed 
technical  sovereignty,  when  he  had  once  duly  presented  his  claim  for 
the  action  of  the  legislative  department,  which,  as  before  stated,  it 
declined  to  take  charge  of. 

He  submits,  also,  whether  it  is,  or  ever  was,  competent  for  Congress, 
as  a  legislative  body,  to  review  or  reconsider  the  verdict  of  a  jury, 
which  is  a  question  solely  of  judicial  and  not  legislative  cognizance  ; 
and  pleads  in  this  behalf  the  7th  article  of  the  amendment  to  the  Con- 
stitution as  absolutely  prohibiting  the  same,  and  denies  that  either 
Congress  or  this  Court,  '^  sitting  as  a  court  of  the  United  States,"  can, 
either  in  a  legislative  or  judicial  capacity,  review  the  verdict  of  a 
sworn  jury,  or  any  facts  tried  by  the  same. 

He  claims  that  he  is  entitled  to  interest  on  the  verdict  from  the  date 
of  its  rendition,  as  a  sum  then  liquidated  and  ascertained  to  be  due 
in  the  most  solemn  and  authentic  manner  known  to  our  laws,  which 
the  government  had  no  just  grounds  to  refuse  to  pay  ;  but  having,  by 
its  arbitrary  and  unjust  procedure,  deprived  him  of  the  use  of  his 
means,  he  claims  that  interest  is  justly,  legally,  and  morally  due,  and 
should  be  paid  just  as  much  as  the  principal  sum. 
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He  therefore  prays  for  a  decree  or  award  for  the  full  amount  of  the 
principal  sum  of  $430,  and  interest  from  date  of  the  verdict,  on  the 
26th  day  of  May,  1831,  and  for  all  just  and  equitable  relief. 

THOMAS  FILLEBBOWN. 

Siivorn  to  and  subscribed  before  me,  this  first  day  of  March,  1856. 

HY.  L.  HARVEY, 
Justice  of  the  Peace^  Washington  County^  JD.  G, 


District  of  Columbia,  set. 

At  a  circuit  court  of  the  District  of  Columbia,  begun  and  held  in 
and  for  the  county  of  Washington,  at  the  city  of  Washington,  on  the 
first  Monday  of  May,  being  the  second  Monday  of  the  same  month,  in 
the  year  of  our  Lord  one  inousand  eight  hundred  and  thirty-one,  and 
of  the  independence  of  the  United  States  the  fifty-fifth : 

Present :  William  Cranch,  chief  judge  ;  the  Hon.  fiuckner  Thruston 
and  James  S.  Morsell,  assistant  judges  ;  Henry  Ashton,  esq.,  marshal, 
and  William  Brent,  clerk. 

In  the  record  of  proceedings  of  the  same  court,  among  others,  are 
the  following,  to  wit : 

Thb  United  Statbs  of  America 

against 

Thomas  Fillkbrown,  jr. 

Be  it  remembered  that  heretofore,  to  wit,  on  the  twenty-third  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-nine,  the  said  United  States  of  America,  by  Thomas  Swann, 
esq.,  their  attorney,  prosecuted  and  sued  forth  out  of  the  circuit  court 
here  the  United  States  writ  of  capias  ad  respondendum,  directed  to 
the  marshal  of  the  District  of  Columbia,  in  the  words  and  of  the  tenor 
following,  to  wit : 

"  District  of  Columbia,  to  wit : 

^^  The  United  8t(des  of  America  to  th^  marshal  of  the  District  of  Cc^^ 

greeting : 

"  We  command  you  that  you  take  Thomas  Fillebrown,  jr.,  late  of 
Washington  county,  if  he  shall  be  found  within  the  county  of  Wash- 
ingtion,  in  your  said  district,  and  him  safely  keep,  so  that  you  have 
his  body  before  the  circuit  court  of  the  District  of  Columbia,  to  be  held 
for  the  county  aforesaid,  at  the  city  of  Washington,  on  the  first  Mon- 
day of  December  next,  to  answer  unto  the  United  States  of  America 
in  a  plea  of  trespass  on  the  case,  and  so  forth. 

"  Hereof  fail  not  at  your  peril,  and  have  you  then  and  there  this  writ. 

*'  Witness,  W.  Cranch,  esq.,  chief  judge  of  our  said  court,  at  the 
city  of  Washington,  the  22d  day  of  May,  anno  Domini  one  thousand 
eight  hundred  and  twenty-nine. 

"  Issued  the  23d  May,  182^, 

'^W.  BRENT,  (7teri/' 

Swann. 
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And  the  said  United  States,  by  their  attorney  aforesaid,  on  the  day 
of  prosecuting  and  suing  forth  of  the  aforesaid  writ,  declared  against 
the  eaid  Thomas  Fillebrown,  jr.,  in  the  plea  aforesaid,  in  form  follow- 
ing^ to  wit : 


"  Debtrict  of  Columbia,  ?  /^  ^-^ . 
Washington  county  y      j  ^«'  wtc  • 


"Thomas  Fillebrown,  jr.,  late  of  Washington  county,  gentleman, 
was  attached  to  answer  unto  the  United  States  of  America,  in  a  jplea 
of  trespass  on  the  case,  and  so  forth.  And  whereupon  the  said  United 
States,  by  Thomas  Swann,  their  attorney,  complain,  that  whereas  the 
eaid  defendant,  on  the  first  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty  nine,  at  the  county  aforesaid, 
was  indebted  unto  the  said  plaintiffs  in  the  sum  of  two  thousand  and 
eeven  dollars  and  eighty-four  cents,  current  money,  for  sundry  matters 
and  articles  properly  chargeable  in  an  account,  as  by  a  particular 
account  thereof  herewith  into  court  exhibited  appears  ;  and  being  so 
indebted  the  said  defendant  in  consideration  thereof,  afterwards,  t  > 
wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  undertook 
and  faithfully  promised  to  the  said  plaintiffs  to  pay  them  the  aforesaid 
8um  of  money  when  he  should  be  thereto  afterwards  required. 

"  And  whereas  the  said  defendant  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  the  county  aforesaid,  was  indebted  unto  the 
said  plaintiffs  in  another  sum  of  two  thousand  and  seven  dollars  and 
eighty-four  cents,  like  money,  for  divers  goods,  wares,  and  mer- 
chandises, by  the  said  plaintiffs,  before  that  time,  sold  and  delivered 
to  the  said  defendant,  and  at  his  special  instance  and  request ;  and 
being  so  indebted  the  said  defendant  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  the  county 
aforesaid,  undertook  and  promised  to  the  said  plaintiffs  to  pay  them 
the  last  aforesaid  sum  of  money  when  he  should  be  aflerwarde  thereto 
required. 

'^  And  whereas  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  the  county  aforesaid,  in  consideration  that  the  said  plaintiffs, 
at  the  like  instance  and  request  of  him  the  said  defendant,  had,  before 
that  time,  sold  and  delivered  to  the  said  defendant,  divers  other  goods, 
wares,  and  merchandises,  the  said  defendant  undertook  and  promised 
to  the  said  plaintiffs  to  pay  them  so  much  money  as  they  therefor 
reasonably  deserved  to  have  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested ;  and  the  said  plaintiffs  in  fact  aver, 
that  they  therefor  reasonably  deserved  to  have  of  the  said  defendant, 
another  sum  of  two  thousand  and  seven  dollars  and  eighty-four  cents, 
like  money,  whereof  the  said  defendant  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  the  county  aforesaid,  had  notice. 

"  And  whereas  the  said  defendant  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  the  county  aforesaid,  was  indebted  unto  the 
said  plaintiffs  in  another  sum  of  two  thousand  and  seven  dollars  and 
eighty-four  cents,  like  money,  for  the  like  sum  of  money  by  the  said 

{daintiffs,  and  for  the  use  of  the  said  defendant,  before  that  time  paid, 
aid  out,  and  expended,  at  the  special  instance  and  request  of  the  said 
defendant,  and  for  other  money  by  the  said  plaintiffs  before  that  time 

Rep.  C.  C.  193 2 
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lent  and  advanced  to  the  said  defendant  at  his  special  instance  and 
request ;  and  for  other  money  by  the  said  defendant  before  that  time 
had  and  received  to  the  use  of  the  said  plaintiffs  ;  and  being  00  in- 
debted the  said  defendant  in  consideration  thereof,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  at  the  county  aforesaid,  under- 
took and  promised  the  said  plaintifGs  to  pay  them  the  said  last  men- 
tioned sum  of  money,  when  afterwards  he  should  be  thereunto  re- 
quired. 

''  And  whereas  the  said  defendant  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  the  county  aforesaid,  accounted  together 
with  the  said  plaintiffs  of  and  concerning  divers  other  sums  of  money, 
before  that  time  due  and  owing  from  the  said  defendant  to  the  said 
plaintiffs,  and  then  being  in  arrear  and  unpaid ;  and  upon  that 
account  the  said  defendant  was  then  and  there  found  in  arrear  and 
indebted  to  the  said  plaintiffs  in  a  large  sum  of  money,  to  wit,  in  the 
further  sum  of  two  thousand  and  seven  dollars  and  eighty-four  cents, 
like  money ;  and  so  being  found  in  arrear  and  indebted  to  said 
plaintiffs,  the  said  defendant  in  consideration  thereof,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  undertook 
and  promised  to  the  said  plaintiffs  to  pay  them  the  said  last  mentioned 
sum  of  money  when  he  should  be  thereunto  afterwards  required. 

^^  Tet  the  said  defendant  not  regarding  his  said  several  promises  and 
undertakings  so  by  him  made  in  this  behalf  as  aforesaid,  but  contriving 
and  fraudulently  intending,  craftily  and  subtly  to  deceive  and  defraud 
the  said  plaintiffs  in  this  respect,  hath  not  yet  paid  the  said  several 
sums  of  money  or  any  part  thereof  to  the  said  plaintiffs,  (although  so 
to  do  the  said  defendant  was  requested  by  the  said  plaintiffs  on  the 
same  day  and  year  aforesaid,  and  often  afterwards  at  tne  county  afore- 
said,) but  he  to  do  this  hath  hitherto  refused  and  still  refuses :  where- 
fore the  said  plaintiffs  say  they  are  injured  and  have  sustained  damage 
to  the  value  of  five  thousand  dollars  current  money,  and  therefore 
they  bring  suit,  &c. 

''  SWANN,/(>r  theplainHffs. 

*'  Pledges,  &c. — John  Dob  and  Richard  Rob." 

A  copy  of  which  said  declaration  was  made  and  sent  with  the  writ 
to  the  marshal  of  the  district  aforesaid,  thereon  endorsed,  ^'to  be 
served  on  the  defendant  with  the  writ." 

At  which  mentioned  first  Monday  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-nine,  being  the  day  of 
the  return  of  the  aforegoing  writ,  come  into  the  circuit  court  here,  the 
said  United  States  of  America  by  their  attorney  aforesaid ;  and  the 
marshal  of  the  district  aforesaid  to  whom  the  said  aforegoing  writ  was  in 
form  aforesaid  directed,  makes  return  thereof  to  the  court  here,  thus  en- 
dorsed, to  wit:  ^'cejH,  T.  Ringgold,  marshal;"  and  the  said  Thos.  Fille- 
brown,jr.,  being  called,  appears  in  court  here  by  Richard  S.  Coxe  and 
Walter  Jones,  esqrs.,  his  attorneys;  &nd  thereupon,  on  motion  of  the  said 
United  States  by  their  attorney  aibresaid,  it  is  ruled  by  the  court  here 
that  the  said  Thomas  Fillebrown,  jr.,  give  special  bail  in  the  plea 
aforesaid,  or  in  default  thereof  be  committed  to  the  castody  of  the 
marshal  of  the  district  aforesaid  ;  whereupon  a  certain  Thomas  Sewall 
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and  Harvey  Lindsleyy  present  here  in  court  in  their  own  proper  person , 
and  (with  the  consent  of  the  said  United  States  by  their  attorney 
aforesaid,)  undertake  for  the  said  Thomas  Fillebrown,  jr.,  that,  in 
case  the  said  United  States  shall  recoyer  judgment  against  the  said 
Thomas  Fillebrown,  jr.,  in  the  plea  aforesaid,  or  that  the  said  Thomas 
Fillebrown,  jr.,  shall  be  therein  legally  convict,  that  then  the  said 
Thomas  Fillebrown,  jr.,  shall  pay  the  condemnation  of  the  court 
thereupon,  or  render  nis  body  to  the  custody  of  the  marshal  of  the 
district  aforesaid  in  satisfaction  thereof,  or  that  they,  the  said  Thomas 
Sewall  and  Harvey  Lindsley,  will  do  the  same  for  him ;  and  there- 
upon, on  motion  of  the  said  tJnited  States  by  theii  attorney  aforesaid, 
it  is  ruled  by  the  court  here  that  the  said  Thomas  Fillebrown,  jr., 
answer  to  the  declaration  aforesaid  of  the  said  United  States  in  the 

Elea  aforesaid,  or  judgment  by  the  court  here  will  be  entered  against 
im  in  default  thereof;  and  the  said  Thomas  Fillebrown,  jr.,  by  his 
attorneys  aforesaid,  defends  the  force  and  injury,  when,  and  so  forth, 
and  prays  leave  of  the  court  here  to  imparle  until  the  first  Monday  of 
May  next,  and  then  to  answer  to  the  declaration  aforesaid  of  the  said 
United  States  in  the  plea  aforesaid,  and  to  him  it  is  granted :  the  same 
day  is  given  to  the  United  States  also. 

At  which  said  first  Monday  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty,  to  which  said  day  the  said  Thomas 
Fillebrown,.  jr.,  had  leave  to  imparle,  and  then  to  answer  to  the 
declaration  aforesaid  of  the  said  United  States  in  the  plea  aforesaid, 
came  again  into  the  circuit  court  here,  as  well  the  said  United  States 
by  their  attorney  aforesaid,  as  the  said  Thomas  Fillebrown,  jr.,  by 
bis  attorneys  aforesaid ;  and  the  said  Thomas  Fillebrown,  jr.,  by  his 
attorneys  aforesaid,  as  before  defends  the  force  and  injury,  when,  and 
80  forth,  and  saith  that  he  did  not  assume  upon  himself  in  manner 
and  form  as  the  said  United  States  above  against  him  have  complained, 
and  of  this  he  puts  himself  upon  the  country,  and  the  said  United 
States  in  like  manner,  and  so  forth  ;  therefore  let  a  jury  thereon  appear 
before  the  court  here  immediately,  by  whom,  &c.,  and  who  neither, 
&c.,  to  recognize,  &c.,  because  as  well,  &c. ;  whereupon  for  trying 
the  issue  aforesaid,  it  is  ordered  by  the  court  here  that  twelve  persons 
from  the  panel  of  petit  jurors  returned  to  the  court  here  by  the  mar- 
shal of  the  district  aforesaid,  be  drawn  by  ballot,  according  to  the 
law  in  such  case  made  and  provided ;  and  thereupon  the  twelve  per- 
sons so  drawn  being  called,  came,  who,  being  empanelled,  and  sworn 
to  say  the  truth  in  the  premises,  upon  fcheir  oath  do  say  that  the  said 
Thomas  Fillebrown,  jr.,  did  assume  upon  himself  in  manner  and  form 
as  the  said  United  States  within  against  him  have  complained,  and 
they  assess  the  damages  of  the  said  United  States,  sustained  by  occa- 
sion of  the  non-performance  of  the  promise  and  assumption  aforesaid, 
to  the  sum  of  nineteen  hundred  and  thirty- seven  dollars  and  seventy 
cents,  current  money :  whereupon  the  said  United  States  by  their 
attorney,  pray  judgment  against  the  said  Thomas  Fillebrown,  jr.,  of 
and  upon  the  verdict  aforesaid,  by  the  jurors  aforesaid,  in  form  afore- 
said given ;  and  the  said  Thomas  Fillebrown,  jr.,  by  his  attorneys 
aforesaid,  saith  that  the  court  here  ought  not  to  proceed  to  render 
judgment  upon  the  said  verdict,  and  prays  that  judgment  against  him^ 
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of  and  upon  the  said  verdict,  by  the  jurors  aforesaid,  in  form 
given,  may  be  set  aside,  and  that  the  issue  aforesaid  may  be  tried 
anew  by  other  jurors,  to  be  afresh  empannelled ;  and  files  in  court  here 
the  following  reasons,  that  is  to  say : 

Beaaona  for  new  trial. 
United  Status 

ThOICAS  FiLLBBROWN,   jr. 

1.  Because  the  verdict  is  against  law. 

2.  Because  it  is  contrary  to  the  instruction  of  the  court. 

3.  Because  it  is  against  evidence, 

4.  Because  it  is  without  evidence. 

6.  Because  it  is  incongruous  and  inconsistent  with  itself. 

B.  8.  COXE, 
JuNB  1 6,  1830.  AUomey  for  defendami. 

Whereupon  all  and  singular  the  premises  being  seen,  and  by  the 
court  here  fully  understood,  and  mature  deliberation  being  thereppon 
had,  for  that  it  appears  to  the  court  here  that  the  verdict  aforesaid  be 
set  aside  and  held  entirely  as  void,  and  of  no  force  or  effect,  and  that 
the  issue  aforesaid  be  tried  anew  by  other  jurors,  to  be  afresh  empan- 
nelled ;  therefore  let  a  new  jury  thereon  appear  before  the  court  nere 
on  the  first  Monday  of  December  next,  by  whom,  &c.,  and  who 
neither,  &c.,  to  recognize,  &c.,  because  as  well,  &c.,  the  same  day  is 
given  to  said  parties  then  and  there,  &c. 

At  which  said  first  Monday  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty^  come  again  into  the  circuit 
court  here,  as  well  the  said  United  States,  by  their  attorney  aforesaid, 
as  the  said  Thomas  Fillebrown,  jr.,  by  his  attorneys  aforesaid ;  and 
thereupon  further  process  of  and  upon  the  premises  aforesaid,  between 
the  parties  aforesaid,  by  consent  of  the  said  parties  and  their  attorneys 
aforesaid,  and  by  order  of  the  court  here,  thereon,  is  continued  until 
the  first  Monday  of  May  next. 

And  now  at  this  day,  to  wit :  the  said  first  Monday  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-one,  come 
again  into  the  circuit  court  here,  as  well  the  said  United  States  by 
their  attorney  aforesaid^  as  the  said  Thomas  Fillebrown,  jr.,  by  his 
attorneys  aforesaid ;  and  the  said  Thomas  Fillebrown,  jr.,  by  his 
attorneys  aforesaid,  files  in  court  here,  the  following  deposition,  to 
wit: 

Hunterdon  County,  ) 
State  of  New  Jersey .  J 

The  deposition  of  Samuel  L.  Southard,  in  the  county  and  State 
aforesaid,  a  witness,  produced,  sworn,  and  examined  on  the  part  of 
the  plaintiff,  in  a  certain  cause  depending  in  the  circuit  court  of  the 
District  of  Columbia,  for  the  county  of  Washington,  wherein  Thomas 
Fillebrown,  jr.,  is  plaintiff,  and  Duff  Green  is  defendant. 

And  also  the  deposition  of  the  said  Samuel  L.  Southard,  a  witness 
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produced  y  sworn,  and  examined  on  the  part  of  the  defendant,  in  a  cer- 
tain cause  depending  in  the  circuit  court  of  the  District  of  Columbia, 
for  the  county  of  Washinston,  wherein  the  United  States  is  plaintiff, 
and  the  said  Thomas  Filldbrown,  jr.,  is  defendant. 

That  is  to  say :  From  the  year  1825,  to  the  month  of  March,  1829, 
this  deponent  was  Secretary  of  the  Navy,  and  one  of  the  commis- 
sioners of  the  Navy  Hospital  Fund  ;  the  other  commissioners  were 
the  Secretary  of  the  Treasury  and  the  Secretary  of  War.  The  situa- 
tion of  the  fund  at  the  commencement  of  the  period  mentioned,  and 
during  the  whole  period,  will  be  found  in  the  reports  made  to  the 
President  and  to  Congress,  and  in  letters  to  the  Committee  of  Ways 
and  Means  in  the  House  of  Representatives,  and  of  Finance  in  the 
Senate,  by  said  commissioners  and  Secretary  of  the  Navy.  It  re- 
quired constant  and  earnest  attention.  Previous  to  that  time  separate 
books  and  records  of  its  administration  and  management  had  not  been 
kept,  and  the  commissioners  thought  it  necessary  to  provide  them, 
and  to  appoint  a  secretary  to  discharge  the  duties  usually  performed 
by  the  secretaries  of  other  funds.  Thomas  Fillebrown,  jr.,  the  plain- 
tiff in  the  above  mentioned  cause  against  Duff  Green,  and  the  defen- 
dant in  the  above  mentioned  cause  by  the  United  States  against  said 
Fillebrown,  was  appointed  by  the  board  secretary,  for  the  discharge 
of  said  duties,  and  his  salary  fixed  at  the  sum  of  two  hundred  and 
fifty  dollars  per  annum. 

This  deponent  was,  by  the  direction  of  the  board,  and  by  the  previ- 
ous practice  and  usage,  acting  commissioner  of  the  fuud,  and  attended 
to  all  matters  connected  with  it,  but,  in  every  case  where  any  new 
arrangements  were  to  be  made,  money  to  be  expended  on  a  new  ob- 
ject, or  principle  to  be  settled,  he  consulted  with,  and  had  the  approval 
and  authority  of  the  whole  board,  and  all  his  acts  were  considered  as 
authorized  and  sanctioned  by  it. 

The  appointment  and  salary  of  Mr.  Fillebrown  had  the  direct  and 
express  sanction  of  the  board,  and  it  was  understood  that  he  was  to 
discharge  his  duties  at  such  times  and  in  such  manner  as  not  to  inter- 
fere with  his  duties  as  clerk  in  the  Navy  Department. 

He  acted  as  secretary  during  the  remainder  of  the  period  above 
mentioned  after  his  appointment,  which  was  in  October  or  November, 
1826,  but  the  records  of  the  fund  do  not  show  the  whole  amount  of 
labor  which  he  had  to  perform  ;  his  duties  were  often  both  laborious 
and  troublesome. 

Sometime  after  his  appointment,  when  it  was  considered  proper  to 
keep  separate  records  and  files  of  whatever  related  to  this  fund,  he 
was  directed  to  procure  the  necessary  books,  and  make  the  necessary 
examinations  into  the  records  and  files  of  the  navy  office  and  Fourth 
Auditor's  office,  and  to  do  whatever  was  required  to  place  the  papers 
belonging  to  the  fund  in  a  proper  condition.  This  was  properly  the 
duty  of  the  secretary  of  the  lund,  but  it  related  to  a  time  previous  to 
his  appointment,  and  for  which  he  could  receive  no  compensation  by 
his  salary.  It  was  therefore  thought  proper  to  allow  him  salary  for 
such  period  previous  to  his  actual  appointment,  as  would  be  propor- 
tioned to  the  amount  of  labor  actually  performed  by  him,  and  such 
allowance  was  made  about  the  month  of  May,  1826,   and  had  the 
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approbation  of  the  board.  Deponent  believes  it  was  one  hundred  and 
twenty-five  dollars,  half  a  year's  salary,  but  deponent  refers  to  the 
files  of  the  fund  for  the  written  authority  given  to  him  to  receive  the 
money.  This  allowan^  was  regarded  in  the  light  of  payment  for 
extra  service,  and  was  given  in  this  form  to  show  the  character  of  the 
service  rendered  by  him. 

Subsequent  to  the  appointment  of  Mr.  Fillebrown,  and  the  fixing 
of  his  duties  and  salary,  the  commissioners  were  enabled  by  appro- 
priations, and  by  collecting  the  moneys  belonging  to  the  ftmd  from 
various  sources,  to  proceed  in  the  purchase  of  sites  for  hospitals  and 
an  asylum,  and  commence  the  erection  of  the  buildings,  as  they  were 
directed  to  do  by  the  act  establishing  navy  hospitals,  passed  February 
26th,  1811.  The  fund  was  placed  in  the  hands  of  the  Treasurer 
of  the  United  States  as  their  treasurer ;  and,  in  collecting  and  dis- 
bursing it,  it  was  found  indispensable  to  have  an  a^ent  who  should 
attend  carefully  to  it,  and  be  responsible  to  the  board.  This  did  not 
belong  to  the  duties  of  the  secretary,  Mr.  Fillebrown,  but  it  was 
thought  best  to  give  the  agency  to  him,  on  account  of  his  acquaint- 
ance with  every  part  of  the  interests  connected  with  the  fund,  and 
his  fitness  for  the  discharge  of  the  duty.  He  was  appointed  the 
agent,  with  the  understanding  that  he  should  receive  a  suitable  com- 
pensation for  the  services  he  should  render  in  that  capacity.  Depo- 
nent arranged  with  Mr.  Fillebrown  the  principles,  manner  and  forms 
of  collecting  and  disbursing  the  moneys,  and  he  prepared  the  drafts, 
warrants  and  letters  for  the  signature  of  deponent  when  necessary  ; 
and  in  many,  perhaps  in  most  cases,  had  the  responsibility  of  attend- 
ing the  payment  and  transmission  of  the  moneys^  and  deponent  be- 
lieves that  he  did,  at  all  times,  act  uprightly,  diligently  and  skilfully 
in  every  thing  relating  to  the  subject.  In  so  doing,  it  was  the  under- 
standing of  the  commissioners  that  he  should  receive  compensation, 
in  the  mode,  and  according  to  the  practice  of  the  government  in  other 
and  similar  cases,  but  deponent  does  not  distinctly  recollect  whether 
it  was  to  be  by  a  specific  sum,  or  by  a  percentage  on  the  money  dis- 
bursed, but  is  under  the  impression  that  it  was  the  latter,  that  being 
the  usual  mode  in  such  cases. 

Deponent  is  under  the  impression  that  he  did,  by  the  authority  of 
the  board,  allow  one  or  more  of  the  accounts  presented  by  Mr. 
Fillebrown,  in  conformity  with  the  facts  and  principles  above  detailed  ; 
and  that  such  approval  and  allowance  will  be  found  on  file  in  the 
office  of  the  secretary  of  the  fund.  Deponent  very  well  recollects, 
that,  about  the  first  of  March,  1829,  Mr.  Fillebrown  called  on  him 
with  his  accounts,  desiring  their  adjustment  and  allowance ;  deponent 
was  then  very  sick  and  not  able  to  examine  them,  or  consult  the  other 
commissioners ;  he,  therefore,  dictated  to  an  amanuensis,  a  letter  to 
Mr.  Fillebrown,  expressing  his  views  and  opinions  respecting  his 
claims,  which  letter  is  probably  dated  March  2d,  1829,  and  now  on 
file  among  the  papers  of  the  fund  ;  deponent  then  believed,  and  still 
believes,  that  Mr.  Fillebrown  was  entitled  to  a  just  compensation  for 
the  performance  of  the  duties  before  mentioned. 

Deponent  further  states  that  he  is  acquainted  with  some  of  the  facts 
connected  with  the  payment  of  the  sum  of  nine  thousand  dollars  to 
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the  Hon.  Thomas  Newton,  on  the  3d  March,  1829,  and  which  depo- 
nent has  heen  informed  was  charged  against  the  said  Fillehrown. 
This  sum  was  the  price  agreed  by  the  commissioners  of  the  navy 
hospital  fund  to  be  paid  to  Mr.  Newton  for  land  purchased  of  him 
near  Norfolk,  and  on  which  the  navy  hospital  has  been  erected.    Great 
care  had  been  taken  to  make  the  necessary  examinations  and  select 
the  best  site  for  this  hospital,  and  this  land  was  believed  to  furnish 
the  best  that  could  be  procured.     An  agreement  was  then  made  with 
Mr.  Newton  to  give  him  a  certain  sum  for  a  specified  number  of  acres; 
according  to  deponent's  recollection  it  was  six  thousand  dollars  for 
about  fifteen  or  twenty  acres.     After  this  agreement,  deponent  and  the 
Hon.  James  Barbour,  one  of  the  commissioners,  went  to  Norfolk  to 
fix  on  the  location  of  the  building  and  make  the  necessary  arrange- 
ments with  the  architect  and  others  for  its  erection.     While  there  we 
became  satisfied  that  the  convenience,  economy,  and  usefulness  of  the 
establishment  would  be  promoted  by  purchasing  the  whole  of  the 
land  owned  by  Mr.  Newton  at  that  point ;  we  did  so,  and  agreed  to 
give  him  $9,000  for  the  whole.     The  purchase  was  on  the  ground,  in 
the  presence  of,  and  after  consulting  the  architect  and  several  other 
respectable  and  intelligent  gentlemen  who  were  present.     Deponent 
believes  that  the  first  agreement  was  made  with  Mr.  Newton  in  1826, 
and  the  last  early  in  the  year  1827.     The  commissioners  took  pos- 
session of  the  land  and  proceeded  in  the  erection  of  the  building.    The 
making  of  the  deeds  and  the  payment  of  the  money  were  the  subjects 
of  several  conversations  between  Mr.  Newton  and  this  deponent,  and 
deponent  preferred  that  Mr.  Newton  should  wait  for  the  payment 
until  it  could  be  made  without  inconvenience ;  and  it  was  so  agreed. 
At  the  commencement  of  the  session,  in  December,  1828,  Mr.  Newton 
informed  deponent  that  he  had  brou^^ht  the  deed  for  the  land,  and 
desired  that  the  money  should  be  paid  before  the  end  of  the  session  ^ 
which  was  agreed  to  by  deponent,  as  he  expected  an  appropriation  for 
the  benefit  of  the  fund.     The  appropriation  was  made  of  $126,000  on 
the  2d  March,  1829,  and  on  the  next  day  Mr.  Newton  called  with  bis 
deed  for  the  purpose  of  receiving  the  money  ;  deponent  was  sick  in 
bed,  and  desired  Mr.  Newton  to  take  the  deed  to  the  o£Sce,  have  it 
examined,  and  the  payment  prepared  there. 

With  the  foregoing  facts  the  first  clerk  in  the  department  and  Mr. 
Fillehrown,  the  secretary  of  the  fund,  were  acquainted,  and  knew 
that  the  purchase  had  been  made,  and  that  the  money  was  intended 
to  be  paid  out  of  the  before-mentioned  appropriation.  A  short  time 
after  Mr.  Newton  went  to  the  ofiGlce,  deponent  received  a  note  in  pencil 
from  the  first  clerk,  stating,  in  substance,  that  the  certified  copy  of 
the  law  had  not  been  procured,  and  therefore  that  the  money  could 
not  be  drawn  under  it  on  that  day,  but  that  he  could  pay  the  money 
to  Mr.  Newton^  and  that  a  requisition  could  be  subsequently  signed. 
The  note  did  not,  as  deponent  recollects,  state  how  the  money  was  to 
be  paid.  As  Mr.  Newton  was  prepared  to  leave  Washington,  and 
deponent  desired  that  he  should  be  paid  before  deponent  left  the  office, 
he  returned  for  answer  that  the  money  should  be  paid;  and  in  the* 
name  of  Mr.  Fillehrown,  secretary  of  the  fund^  it  was  so  done,  and 
taken^  as  deponent  was  subsequently  informed,  from  the  pay  of  the 
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navy,  to  be  replaced  immediaf ely  by  a  requisition  on  the  appropria- 
tion for  the  navy  hospital  fund.  This  requisition  deponent  would 
have  signed  if  it  had  been  presented  to  him  before  he  resigned  the 
office  of  Secretary  of  the  Navy,  and  did  not  doubt  that  it  would  be 
signed  by  his  successor  in  office,  that  being  all  that  was  necessary  to 
place  the  matter  in  the  situation  required  by  law  and  the  obligations 
which  vested  in  the  commissioners  to  complete  their  contract  with  Mr. 
Newton.  In  paying  the  money  Mr.  Fillebrown  acted  as  agent  of  the 
commissioners,  in  completing  the  contract  which  they  had  made,  and 
by  which  they  had  procured  the  land  on  which  they  were  erecting  a 
Yerj  large  and  costly  building. 

Deponent  is  not  aware  of  any  other  facts  necessary  for  him  to  state, 
and  important  to  either  of  the  parties  in  the  above-mentioned  causes ; 
and  in  making  the  foregoing  statements  deponent  has  not  been  able 
to  examine  the  papers  and  documents  mentioned^  to  refresh  his  memory 
of  dates  and  sums,  but  refers  to  them  as  the  means  of  correcting  his 
errors,  if  he  have  committed  any.     And  further  saith  not. 

SAM.  L.  SOUTHARD. 

Examined,  sworn,  and  subscribed.  May  21,  1831,  before 

CHARLES  EWING, 
Chief  Justice  of  the  Supreme  Court  of  New  Jersey. 


Thomas  Pillbbrown,  junior, 

V8.  ^  In  case. 

Duff  Grebn. 

The  United  States 

t;^.  \  In  case, 

Thomas  Fillebrown,  junior. 

I,  Charles  Ewing,  Chief  Justice  of  the  Supreme  Court  of  the  State 
of  New  Jersey,  not  being  of  counsel  or  attorney  for  either  of  the  said 
parties,  nor  in  any  manner  interesteJ  in  the  event  of  the  said  causes, 
or  either  of  them,  do  hereby  certify  that  the  foregoing  deposition  of 
Samuel  L.  Southard,  esq.,  was  taken  before  me,  at  my  house,  in  the 
city  of  Trenton,  county  of  Hunterdon,  and  State  of  New  Jersey,  on  the 
twenty-first  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-one;  that  the  said  deposition  was  reduced  to 
writing  by  the  said  deponent  in  my  presence,  at  the  said  time  and  place, 
and  so  also  subscribed  by  him,  the  said  deponent  being  first  by  me  care- 
fully examined  and  cautioned,  and  sworn  to  testify  the  whole  truth 
relative  to  the  before  mentioned  causes,  or  matters  in  controversy.  The 
said  deposition  was  taken  at  the  instance  of  the  said  Thomas  Fillebrown, 
jr.,  the  plaintiff  in  the  one,  and  the  defendant  in  the  other  of  the  said 
causes  named  in  the  caption  or  introduction  hereof;  and  the  reason  for 
taking  the  same  was  that  the  residence  of  the  said  deponent,  Samuel 
L.  Southard,  at  Trenton  aforesaid,  is  at  a  greater  distance  from  Wash- 
ington county,  in  the  District  of  Columbia,  the  place  of  trial,  than  one 
hundred  miles.  Neither  the  adverse  party  nor  his  attorney,  so  far  as 
I  know,  and  as  I  verily  believe^  are  within  one  hundred  miles  of  this 
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Slace,  and  therefore  they  were  not  notified  hj  me  of  the  taking  of  this 
eposition,  nor  present  at  the  taking  thereof.  And  I  further  certify 
that  the  said  deposition  is  by  me  sealed  up,  and  directed  to  the  said 
circuit  court  of  the  District  of  Columbia  for  the  county  of  Washington. 
In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal,  the  day 
and  year  in  this  behalf  above  written. 

OH ABLES  SWING .     [l.  s.] 

Whereupon,  for  trying  anew  the  issue  aforesaid,  it  is  ordered  by  the 
oonrt  here  that  twenty  persons,  from  the  panel  of  petit  jurors  returned 
to  the  court  here  by  the  marshal  of  the  District  aforesaid,  be  drawn 
by  ballot,  according  to  the  law  in  such  case  made  and  provided;  and 
thereupon,  the  twenty  persons  being  so  drawn  by  ballot  and  written 
upon  two  lists,  one  of  which  said  lists  is  delivered  to  the  counsel  for 
the  respective  parties,  and  the  counsel  for  each  of  the  said  parties  having 
stricken  out  four  persons  from  the  said  lists,  thereupon  the  remaining 
twelve  persons  being  called,  came,  to  wit :  Greenbury  Gaither,  Clement 
Mc Williams,  Thomas  Marshall,  Singleton  Townshend,  Jacob  Janney, 
Henry  McPherson,  Thomas  Fenwi^,  Henry  G.  Wilson,  Edward  N. 
Roach,  Matthew  Mitchell,  Jesse  Lipscomb,  and  William  McCauley, 
who  being  empannelled,  and  sworn  to  say  the  truth  in  the  premises, 
upon  their  oath  do  say  that  the  said  Thomas  Fillebrown,  jr.  did  not 
assume  upon  himself  in  manner  and  form  as  the  said  United  States 
within  against  him  have  complained;  therefore,  it  is  considered  by 
the  court  here  that  the  said  United  States  take  nothing  by  their  writ 
and  declaration  aforesaid,  and  that  the  said  Thomas  Fillebrown,  jr.  go 
thereof  without  day,  &c. 

And  the  jurors  aforesaid,  at  the  time  of  bringing  in  their  verdict 
aforesaid,  filed  in  court  here  the  following  certificate,  to  wit :  '^  The 
iuroTs  empannelled  in  the  case  of  the  United  States  vs.  Thomas  Fille- 
brown, jr.  find,  upon  examining  the  accounts  filed,  that  the  United 
States  are  indebted  to  the  said  Fillebrown  in  the  sum  of  four  hundred 
and  thirty  dollars."  / 

Witness  our  hands,  this  26th  day  of  May,  1831 . 
Greenbury  Gaither,  Singleton  Townshend, 

Clement  McWilliams,  Matthew  Mitchell, 

Wm.  M.  McCauley,  Ed.  N.  Roach, 

Jacob  Janney,  Thos.  Marshall, 

Thos.  Fenwick,  H.  G.  Wilson, 

Jesse  Lipscomb,  Henry  McPherson. 

Memorandum. — Before  the  jurors  aforesaid  withdrew  from  the  bar  of 
the  court  here,  the  said  United  States,  by  their  attorney  aforesaid,  filed 
in  court  here  the  following  bills  of  exceptions^  to  wit : 

Thb  Unitbd  Statsb, 

vs. 

Thohas  Fillebrown,  junior. 

Upon  the  trial  of  this  cause,  the  plaintiffs  gave  in  evidence  to  the 
jury  the  account  hereunto  annexed,  &c.,  in  these  words  and  figures,  to 
wit:  (copied  at  page  28,  &c.,)  and  read  to  the  jury  the  certificate  of 
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the  officers'  of  the  goyernment  annexed  to  the  said  account.  The 
plaintiffs  then  read  in  evidence  to  the  jury  the  different  warrants  men- 
tioned in  the  said  account,  with  the  receipts  of  the  defendant  upon  the 
said  warrants  for  the  moneys  therein  mentioned;  which  said  warrants, 
it  is  admitted,  correspond  with  those  charged  in  the  said  account. 

The  plaintiffs  then  read  to  the  jury  the  following  copies  of  entries 
from  the  books  kept  by  the  Board  of  Navy  Hospital  Commissioners,  in 
these  words,  to  wit :  (copied  at  page  41,  &c.) 

The  plaintiffs  then  gave  evideoce  to  the  jury  to  prove  that  the  de- 
fendant entered  upon  the  performance  of  the  duties  mentioned  in  his 
said  letter  of  appointment,  and  was  the  only  person  appointed  by  the 
said  Navy  Hospital  Board  to  perform  any  of  the  duties  of  the  said 
board,  except  as  appears  by  the  documentary  evidence  in  this  cause. 

The  plaintiffs  gave  evidence  to  prove  that  the  defendant,  at  the  time 
be  was  so  appointed  by  the  said  Navy  Hospital  Commissioners,  was  a 
clerk  in  the  Navy  Department  of  the  United  States,  upon  a  salary  of 
$1,000  per  year^  and  continued  to  be  a  clerk  in  the  said  Navy  Depart- 
ment for  the  whole  time  he  performed  the  duties  required  of  him  by 
the  said  Board  of  Navy  Hospital  Commissioners. 

The  plaintiffs  produced  a  book  containing  a  record  of  the  corres- 
pondence, &c.,  of  the  said  Board  of  Commissioners  the  entries  were 
in,  from  page  34  to  page  131,  inclusive,  are  admitted  to  be  in  the  hand- 
writing of  defendant.  (Which  book  is  to  be  considered  as  annexed, 
and  used  in  the  appellate  court,  either  the  original  or  copy.)  It  is 
admitted,  that  besides  the  said  book  there  are  three  others  belonging 
to  the  office  of  said  commissioners,  which  were  also  kept  by  the  defen- 
dant during  the  time  he  acted  as  secretary  to  the  board,  to  wit :  a 
warant  book,  journal,  and  ledger ;  all  of  which  are  to  be  considered 
in  like  manner  annexed,  &c.,  &c. 

The  plaintiff's  further  produced  in  evidence,  two  books  from  the  office 
of  the  Treasurer  of  the  United  States,  containing  the  account  of  the 
Treasurer  with  the  Commissioners  of  the  Navy  Hospital  Fund,  to  be 
in  like  manner  considered  as  annexed,  &c.,  &o. 

^  The  plaintiffs  vested  their  case  upon  this  evidence. 

The  defendant  on  his  part  produced  evidence  to  prove  that  it  was 
the  general  usage  of  the  several  departments  of  the  government  to 
allow  to  officers  of  the  government,  both  civil  and  military,  commis- 
sions upon  pecuniary  transactions,  not  within  the  sphere  of  their  regular 
official  duties,  which  commissions  were  allowed  over  and  above  the 
stated  salary  or  other  compensation  to  which  such  officers  were  entitled 
€X  officio^  and  to  support  such  usage,  proved  that  the  Navy  Depart- 
ment had  been  for  a  long  course  of  years  in  the  habit  of  allowing  the 
officers  of  the  navy  commanding  squadrons  or  ships,  a  commission  of 
two  and  a  half  per  cent,  for  bills  drawn  by  such  officers  on  the  Navy 
Department,  in  order  to  obtain  supplies  abroad  for  the  use  of  such 
squadrons  or  ships  ;  and  also  to  allow  such  officers,  when,  from  any 
emergency,  acting  as  pursers,  a  like  commission  on  their  disburse- 
ments of  public  money,  over  and  above  their  regular  pay  and  emolu- 
ments ex  (^fficiOf  and  the  profits  arising  from  the  purser's  business,  so 
transacted  by  them  ;  and  also  to  allow  such  officers  other  extra  com- 
pensation, in  the  iorm  of  a  per  diem  allowance,  when  engaged  in 
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• 

extra  service,  as  on  surveys,  courts  martial,  &c. ;  that  it  had  also,  for 
a  long  course  of  years  been  the  habit  and  custom  of  the  War  Depart- 
ment to  allow  such  commissions  and  other  extra  compensation  for 
like  services  to  the  officers  of  the  army,  and  of  the  topographical 
engineers  ;  and  the  defendant  further  produced,  and  read  in  evidence  • 
the  report  of  the  Third  Auditor,  accompanying  the  letter  of  the 
Secretary  of  War,  (January  2,  1827,)  to  the  Speaker  of  the  House  of 
Kepresentatives,  printed  among  the  documents  of  that  House,  of  the 
19fh  CJohgress,  and  2d  session.  Doc.  No.  41,  which  was  admitted  in 
evidence,  and  to  be  referred  to,  (extracts  copied,  beginning  at  page 
— ;)  and  defendant,  also,  produced,  and  read  in  evidence  the  report 
of  the  Secretary  of  the  Treasury  to  the  House  of  Representatives, 
printed  among  the  documents  of  that  House  of  the  21st  Conffress,  1st 
session,  Doc.  No.  57,  in  like  manner  admitted,  and  to  be  referred  to, 
(copied,  beginning  at  page  — ;)  and  farther  proved  that  the  Navy 
Department  had,  for  thirty  or  forty  years  past,  been  in  the  habit  of 
allowing  one  of  the  clerks  of  that  department  a  commission  of  one  per 
cent,  over  and  above  his  regular  salary  as  clerk,  for  the  disbursement 
of  the  contingent  fund  of  the  department,  and  occasional  disburse- 
ments of  the  fand  appropriated  for  the  pay  of  the  navy  ;  and  that  the 
accounting  officers  or  the  treasury,  attached  to  the  War  and  Navy 
Departments,  were  in  the  habit  of  passing  and  allowing  such  commis- 
sions and  other  extra  compensation  in  the  settlements  of  the  accounts 
of  the  persons  claiming  the  same,  upon  such  allowance  being  signified 
on  the  account,  by  the  head  of  the  department  putting  the  initials  of 
his  name  to  such  allowance ;  and  the  defendant  produced,  and  read 
in  evidence  to  the  jury,  the  following  accounts,  &c.,  from  among  the 
public  documents  of  admitted  accounts  of  disbursements  of  the  said 
navy  hospital  fund,  to  wit :  Account  of  George  Harrison,  navy  agent, 
with  the  said  commissioners,  June  26,  1826;  a  receipt  from  the  same, 
dated  July,  14,  1826  ;  account  of  W.  S.  Rodgers,  purser  in  the  navy, 
September  24,  1823,  with  a  receipt  dated  August  16,  1826  ;  approval 
of  George  Harrison's  account  by  the  commissioners,  per  letter,  July 
12,  1826  ;  account  of  Silas  Butler,  purser  of  the  navy,  dated  May  15, 
1824 ;  also,  the  two  reconciling  statements  furnished  by  the  Fourth 
Auditor  to  defendant,  dated  November  5, 1829,  and  November  24, 1829 ; 
and  defendant's  letter  to  said  Fourth  Auditor,  dated  November  5, 1829 ; 
all  of  which  are  admitted ;  (copied  at  page  —  to  page  — ;)  and  the  said 
defendant  further  proved,  that  in  the  first  account  rendered  by  him  to 
the  said  commissioners,  after  his  said  appointment  as  secretary,  he 
charged  a  commission  of  one  per  cent,  on  nis  disbursements  of  the  navy 
hospital  fund,  of  which  the  allowance  is  signified  by  the  initials  of 
S.  L.  Southard,  then  Secretary  of  the  Navy,  signed  by  himself ;  and 
his  several  accounts,  as  rendered  to  the  said  commissioners,  are  pro- 
duced from  the  Treasury  Department,  and  hereto  annexed,  (copied  at 
page  —  ;)^al8o  a  letter  from  the  said  S.  L.  Southard,  written  on  the 
2d  March,  1829,  while  he  was  such  Secretary  as  aforesaid,  (being  the 
same  letter  recorded  in  said  book,  produced  by  plaintifis  as  aforesaid, 
at  page  130,)  to  the  admission  of  which  letter  the  plaintifis  object, 
any  further  than  as  the  testimony  of  Mr.  Southard  to  the  matters 
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therein  staied ;  also  the  deposition  of  J.  H.  Eaton,  present  Secretary 
of  War^  which  is  admitted  and  hereto  annexed.    (Oopied  at  page  — .) 

Mtmorandum. — ^The  said  book  containing  the  record  of  Mr.  Southard's 
•said  letter  of  the  2d  March,  1829,  was  produced  by  plaintiffs  after  that 
letter  had  been  given  in  evidence  by  defendant,  as  aforesaid. 

And  it  was  nirther  proved  that  no  account  was  opened  at  the 
treasury  with  the  defendant  on  account  of  the  receipts  and  disburse- 
ments of  the  said  navy  hospital  fund,  till  the  account  was  transmitted 
to  be  settled  preparatory  to  this  suit,  and  when  the  above  account 
first  produced  by  plaintiffs  was  stated  in  the  form  aforesaid  ;  and  that 
defendant  during  all  the  time  he  acted  as  Secretary,  as  aforesaid, 
rendered  his  accounts  to  the  said  commissioners,  in  the  form  above 
given  in  evidence,  and  not  to  the  Treasury  Department. 

The  plaintiffs  then  gave  to  the  jury  this  further  evidence,  viz :  the 
evidence  of  George  W.  Dashiell,  copied  at  page  — . 

And  the  defendant  gave  to  the  jury  this  further  evidence,  viz :  the 
evidence  of  George  Macdaniel,  copied  at  page  — . 

Whereupon  the  plaintiffs  prayed  the  opinion  and  instruction  of  the 
court  to  the  jury  as  follows : 

Upon  the  evidence  so  given  the  counsel  for  the  United  States  prayed 
the  court  to  instruct  the  jury — 

That  if,  from  the  evidence  aforesaid,  it  should  appear  to  them  that 
the  defendant  had  accepted  the  appointment  of  secretary  of  the  Board 
of  Navy  Hospital  Commissioners  upon  the  terms  mentioned  in  the 
said  appointment,  and  in  the  said  letter  of  S.  L.  Southard  to  him  of 
the  Tth  of  November,  1825,  as  herein  before  stated,  that  in  that  case 
he  was  not  entitled  to  any  extra  compensation  for  the  disbursement  of 
the  moneys  belonging  to  the  said  navy  hospital  fund,  and  that  he  was 
only  entitled  to  |260  a  year  fo^  the  whole  of  the  services  performed 
hy  him  for  the  said  board. 

And  the  said  plaintiffs  prayed  the  court  further  to  instruct  the  jury — 

That  if  they  should  be  satisfied,  by  the  evidence  aforesaid,  that  the 
said  Board  of  Navy  Commissioners  had  never  passed  any  order  or 
resolution  for  the  payment  of  any  commission  upon  the  moneys  dis- 
bursed by  the  defendant  for  the  said  board,  ana  that  the  claim  for 
commissions  which  he  now  makes  had  never  been  sanctioned  or  settled 
by  the  said  board,  that  it  is  not  competent  for  him  now  to  set  up  the 
said  claim  for  commissions  against  the  claim  of  the  United  States,  for 
which  this  suit  is  brought. 

Which  instructions  the  court  refused ;  and  thereupon,  at  the  in- 
stance of  the  defendant,  instructed  the  jury  as  follows : 

If  the  jury  believe,  from  the  evidence,  that  the  regular  duties  to  be 
performed  by  the  defendant  as  secretary  to  the  Commissioners  of  the 
Navy  Hospital  Fund,  at  the  stated  salary  of  $260  per  annum,  did  not 
extend  to  the  receipt  and  disbursement  of  the  fund  ;  that  the  duty  of 
receiving  and  disbursing  the  fund  was  required  of  and  performed  by 
him  as  an  extra  service,  over  and  above  the  regular  duties  of  his  said 
appointment ;  that  it  has  been  for  many  years  the  general  practice  of 
the  government  and  its  several  departments  to  allow  to  persons,  though 
holding  offices  or  clerkships  for  the  proper  duties  of  which  they  re- 
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oeived  stated  salaries  or  other  fixed  compensation,  commissions  over 
and  above  such  salaries  or  other  compensation,  upon  the  receipts  and 
disbursements  of  public  moneys  appropriated  by  law  for  particular 
services,  when  such  receipts  and  aisbursements  were  not  among  the 
ordinary  and  regular  duties  appertaining  to  such  offices  or  clerkships, 
but  superadded  labor  and  responsibility  apart  from  such  ordinary  and 
regular  duties ;  and  that  defendant  took  upon  himself  the  labor  and 
responsibility  of  such  receipts  and  expenditures  of  the  navy  hospital 
fund  at  the  request  of  said  commissioners,  either  under  an  agreement 
or  with  an  understanding  on  both  sides  that  he  should  be  compensated 
for  the  same,  as  extra  service,  by  the  allowance  of  a  commission  on 
the  amount  of  such  receipts  and  disbursements  ;  then  it  is  competent 
for  the  jury  in  this  case  to  allow  such  commissions  to  the  defendant, 
on  the  said  receipts  and  disbursements,  as  the  jury  may  find  to  have 
been  agreed  upon  between  the  said  commissioners  and  defendant ;  or, 
in  the  absence  of  any  specific  agreement  fixing  the  rate  of  such  com- 
missions, such  rate  as  the  jury  shall  find  to  be  reasonable  and  con- 
formable to  the  general  usage  of  the  government  and  its  departments 
in  the  like  cases. 

To  which  refusal  of  the  court  to  ^ive  the  instructions  moved  by  the 

Slaintiffs,  and  to  the  said  instructions  given  at  the  instance  of  the 
efendant,  plaintifb  except,  &c.,  and  this  their  bill  of  exception  is 
sealed,  &c.,  this  26th  of  May,  1831. 

W.  ORANCH.-  [SEAL.] 

JAMBS  S.  MOBSELL.    [sbal.] 
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No.  226. 

TbBASUBT  DsPABTlCBNTy 

Fourth  Auditar'9  Ojffice^  ^September  10,  1829. 

I  certify  that  I  have  examined  and  adjusted  the  account  of  Thomas 
Fillehrown,  jr.,  secretary  of  the  navy  hospital  fund,  and  find  that  he 
is  indebted  to  the  United  States  in  the  sum  of  two  thousand  and  sixty- 
three  dollars  and  thirty-eight  cents. 

Navy  RospUala^  |2,063  38. 

As  appears  from  the  statement  and  vouchers  herewith  transmitted  for 
the  decision  of  the  Second  OomptroUor  of  the  Treasury  thereon. 

T.  H.  OILLI88, 
AcUng  Fourth  Auditor. 
Isaac  Hill,  Esq., 

Second  Comptroller  of  the  TreoBwry. 

Second  Comptrollbb's  Office. 

I  admit  and  certify  the  aboye  balance,  this  11th  day  of  September, 
1829 

ISAAC  HILL, 
Second  OomptreUer. 

The  Oommiaeionera  of  Navy  and  Soepiiala  to  Thomas  Fillebroum,jr.f 

their  eecretary^  Dr. 

For  my  salary  as  secretary,  from  7th  February  to  16th 

May,  1829,  three  months,  ten  days,  at  |250  per  annum  |69  36 

For  my  commissions  as  disbursing  officer  on  the  follow- 
ing payments: 
1829.     March  3,  To  T.  Newton,  for  land...  |9,000  00 
April    4,  To  J.  Haviland,  (advance)  10,000  00 
April  14,  To  W.  Strickland, (advance)  10,000  00 

$29,000, 1  pr.  ct.   290  00 

For  short  charge  of  commissions  in  account  rendered  2d 
March,  1829,  viz: 

On  $207,848  48,  1  per  cent 2,078  48 

Deduct  amount  charged  and  received 2,007  84 

70  64 


430  00 


E.  E.  THOMAS  FILLEBROWN,  Jr. 

Thomas  FtUebroum^  jr. ,  necretary  of  the  Commissioners  of  the  Navy 

Hospital  Fundf  to  the  United  Staiesy  Dr. 

Navy  Hospitals: 
For  balance  due  per  report  No.  226,  dated  10th  Septem- 
ber, 1829 $2,063  38 

Bep.  C.  0.  193 ^3 


S4  THOMAS   ]<ILL£BBOW|^. 

Pay  afloat : 
For  requisition  No.  2,388|  issued  in  his  favor  March  3, 
1829 |9,000  00 

11,063  38 

Havy  hospitals 2,063  38 

Pay  afloat 9,000  00 

11,063  38 

T&EASiTBT  Department, 
Fourth  Auditor's  Office. 

Stated  by  B,  BUCKNEB,  Clerk. 

BeeonciUng  statement  of  the  acoowU  of  T?u>mas  FHkhroumy  jr.,  secre- 
tary  to  the  commisaioners  of  the  navy  hospUal  fund. 

For  this  sum  overcharged  for  salary  per  report  No.  226^  |126  68 

1  pe^  cent,  commission  disallowed  per  report  No. 
226 2,007  84 

requisition  No.  2,388,  issued  in  his  favor  March  3, 

1829 9,000  00 

1  par  cent,  commission  disallowed  on  $29,000  in 
hia  last  account , 290  00 

1  per  eeiit.  commission  disallowed  for  short  com- 
mission in  his  last  account • • 70  64 

11,494  16 
Deduct  this  fium  due  him  per  his  last  account 

herewith |430  00 

Deduct  short  calculation  in  salary 78 

430  78 

Balance  doe  the  United  States  per  official  statement 11,068  38 

Tbbasuby  DEPABTMBarC, 
FourA  Auditor's  Office. 

Stated  by  B.  BUCKNEB,  Olerk. 


No.  353. 

Tbbasubt  Departbient, 
Fourth  Audio's  Office,  October  31,  1829. 

I  certify  that  I  have  examined  and  adjusted  the  accounts  of  Thomas 
Fillebrown,  jr.,  secretary  to  the  commissioners  of  the  navy  hospital 
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fiindi  and  find  that  there  ici  dne  from  him  to  the  United  States  the 
sum  of  eleven  thousand  and  sixty-three  dollars  and  thirty-eight  cents. 

Dne  the  United  States  under  nary  hospitals |2,063  38 

Pay  afloat 9|000  00 

11,063  38 

As  appears  from  the  statement  and  vouchers  herewith  transmitted  for 
the  decision  of  the  Second  Gomptroller  of  the  Treasury  thereon. 

AMOS  KENDALL,  AudUar. 
Isaac  Hill,  Esq., 

Beoona  Ccn^trdtUr  of  ihe  Trttuwry. 

SiooND  Comptrollbr's  Office. 

I  admit  and  certify  the  ahove  halancci  this  31st  day  of  Octoberi 
1829. 

IBAAO  HILL, 

Becumd  OowpkrdHer. 


Be 
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No.  899. 

TSBASUBT  DEPABTBffBHT, 

Fourth  Atiditar's  Office,  November  16^  1829« 

I  certify  that  I  ha7e  examined  and  adjusted  the  aooonnt  of  Thomas 
FillebrowB^  jr.^  late  secretary  of  the  .commissioners  of  the  navy 
hospital  fmid,  and  find  that  there  is  doe  from  him  to  the  United 
States  the  snm  of  two  thousand  and  sixty-three  dollars  and  thirty- 
eight  cents,  imder  nayy  hospitals^  as  appears  from  the  statement  and 
▼ouchers  herewith  transmitted  &r  the  decision  &f  the  Second  Comp- 
troller of  the  treasury  thereon. 

AMOS  KENDALL,  Auditor. 

Isaac  Hill.,  Esq., 

Second  Comptroller  of  the  Treasury. 

SscoND  CSohptrollsr's  Offidb. 

I  admit  and  certify  the  aboTe  balance,  this  16th  day  of  Noyismber, 
1829. 

ISAAC  HILL, 

Second  OomptroUer. 

Trbasuby  Dbpabtment, 
FouHh  Auditor's  Office,  November  17,  1829. 

Pursuant  to  '^An  act  to  provide  for  the  prompt  settlement  of  public 
accounts,"  approved  March  3,  1817,  I,  Amos  Kendall,  Fourth 
Auditor  of  the  Treasury  of  the  United  States,  do  hereby  certify  that 
the  foregoing  are  true  transcripts  from  the  original  report  on  file  in 
this  office. 

AMOS  KENDALL. 

Be  it  remembered  that  Amos  Kendall,  esq^.,  who  certified  the  fore- 
going transcript,  is  now,  and  was  at  the  time  of  doing  so,  Fourth 
Auditor  of  the  Treasury  of  the  United  States,  and  that  faith  and 
credit  are  due  to  his  official  attestations. 

In  testimony  whereof  I,  Samuel  D.  Ingham,  Secretary  of  the 
Treasury  of  the  United  States,  have  hereunto  subscribed  my  name, 
r  1  and  caused  to  be  affixed  the  seal  of  this  department,  at  the 
I-  •  "J  city  of  Washington,  this  seventeenth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine. 

S.  D.  INGHAM, 
Secretary  of  'the  T}rea8wry. 

At  a  meeting  of  the  commissioners  of  naval  hospitals,  in  the  city 
of  Washington,  on  the  7th  day  of  November,  1826 : 

Present,  Hon.  Samuel  L,  Southard,  Secretary  of  the  Navy ;  Hon. 
Bichard  Bush,  Secretary  of  the  Treasury;  Hon.  James  Barbour, 
Secretary  of  War. 

It  was  Beedvedj  That  a  secretary  be  appointed  to  this  board  to  take 
charge  of  the  books,  papers,  &c.,  belongmg  to  the  hospital  fund,  and 
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to  execute  sncli  duties  relatiye  thereto  as  may  be  required  of  him  bj 
the  board,  for  which  serrices  he  shall  be  allowed  the  sum  of  two 
hundred  and  fifty  dollars  per  annum. 

Bewlvedj  That  Mr.  Thomas  Fillebrown,  jr.,  be  appointed  seoretary. 

And  then  the  board  adjourned. 

Natt  DBFiAazmmy  November  7, 1826. 

Bib  :  You  are  hereby  appointed  secretary  to  the  Board  of  Commis- 
sioners of  the  Naval  Hospital  Fund.    The  duties  appertaining  to  this 
appointment  you  will  commence  forthwith.    Your  compensation  will 
be  two  hundred  and  fifty  dollars  per  annum. 
I  am,  respectfully,  drc. 

SAM'L  L.  SOUTHARD. 
Mr.  Thomas  Fillbbrown,  jr.,  Freeent. 

Navy  Dspabtbcbnt,  May  22, 1826. 

Sir  :  In  consideration  of  the  duties  performed  by  you  since  your 
appointment  as  secretary  to  the  Commissioners  of  Navy  Hospitals,  you 
may  consider  your  appointment  as  ante-dated  six  months,  and  dnw  a 
warrant  for  your  salary  for  that  period. 
I  am,  respectfully,  &c., 

S.  L.  S. ' 
Mr.  Thomas  FmumiiowH,  jr.,  PreeetU. 

The  (Mmmiimonera  qf  Naval  HoepiUda  to  Charge  Harrteon,  Nany 

Ajeid^    Dr. 

For  the  purchase  money  and  expense  of  surrey,  &c.,  of 
a  lot  of  ground  bought  of  Mr.  Timothy  Abbott,  by 
order  of  the  Hon.  Saml  L.  Southard,  Secretary  of  the 
Nayy,  in  letter  dated  1st  May,  1826,  situate  on  the 
riyer  Schuylkill,  north  of,  and  near  to^  the  United 
States  arsenal,  as  a  site  for  a  nayal  hospital,' contain- 
ing twenty-fiye  acres  two  roods  and  twenty-three 
perches |16,000  00 

The  seryices  of  T.  Mitchell,  land  broker,  suireyings  and 
writings,  &c 4.. •...•••• •••...•.. 191  00 

16,191  00 
My  commission  on  the  aboye,  at  one  per  cent 161  91 

16,362  91 


Errors  excepted.    Philadelphia,  June  26, 1826. 

WILLIAM  BEED, 
For  George  Harrieot^. 
Approyed :    S.  L.  S. 

Philadelphia,  July  14, 1826.    Beoeiyed  from  Thomas  FiOebrown, 
jr.,  esq.,  secretary  of  the  Oommissioners  of  Nayal  Hospitals^  one  hun- 
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dred  and  sixty-one  dollars  and  ninety-one  ^cent8,  in  full  for  balance 
dae  as  per  account  stated,  ($161  91.)  GEO.  HARRISON. 

The  deeds  shall  he  forwarded  as  soon  as  recorded,  with  the  district 
attorney's  certificate  as  to  said  title. 

Oammiaaioners  of  Navy  HbspUala  to  Wm.  8.  Bodgers^    Dr. 

For  brokerage  on  the  purchase  of  real  estate  in  Cfhelsea, 
intended  as  a  site  for  a  naval  hospital,  one  per  cent,  on 
$18,000 ; : $180  00 

BosiOK,  September  24,  1823. 

Boston,  August  16, 1826.  Received  payment  for  ih«  above  of  Thos. 
Fillebrown,  jr.  WM.  8.  BODGERS. 

Allowed:    8.  L.  8. 

Navy  Dbpabtmbht,  J^y  12, 1826. 

8ib:  Your  letter  of  the  26th  ultimo,  with  your  account,  &c:,  Tor 
purchase  for  the  Oommissioners  of  Navy  Hospitals,  has  been  received. 
The  account  is  approved  by  the  commissioners,  and  I  now  remit  you 
my  check  for  the  sum  of  one  hundred  and  sixty-one  dollars  and  ninety- 
one  cents,  ($161  91,)  being  the  amount  charged  for  commission.  Be 
pleased  to  send  me  vour  receipt  for  this  amount  when  realized,  under 
cover  to  the  honorable  Secretary  of  the  Navy. 

When  the  deed  shall  be  recorded,  I  will  thank  you  to  transmit  the 
same  to  the  commissioners. 

I  am,  very  respectfully,  &c«  T.  F.,  Jr.,  Secretary ^  (kc. 

Gbobgb  Haebison,  Esq. , 

Navy  Agent,  Philadelphia. 

Offiob  01*  Disoouirr  Aim  Deposit, 
Waehingtcm,  D.  (7.,  July  12,  1826. 

Pay  to  George  Harrison,  esq.,  or  order,  the  sum  of  one  hundred  and 
sixty-one  dollars  and  ninety-one  cents,  ($161  91.) 

T.  F.,  Jr. 

Navt  Dbpartmbnt,  November  25, 1829. 

I,  John  Boyle,  do  hereby  certify  that  the  preceding  copy  of  a  letter 
is  correctly  transcribed  from  a  record  book  now  kept  in  this  depart- 
ment. 

JOHN  BOYLE. 

Be  it  remembered,  that  John  Boyle,  who  certified  the  preceding,  is 

now,  and  he  was  at  the  time  of  doin^  so,  a  clerk  of  this  department ; 

and  that  faith  and  credit  are  due  to  his  official  attestations. 

In  testimony  of  which  I,  John  Branch,  Secretarv  of  the  Navy  of 

the  United  States,  have  hereunto  subscribed  my  name,  and 

r    1  caused  to  be  affixed  the  seal  of  the  Navy  Department,  at  the 

L^*  8. J  ^j^y  ^£  Washington,  this  25th  day  of  November,  in  the  year  of 

our  Lord  1829,  and  of  the  independence  of  the  United  States 

the  fifty-fourth. 

JNO.  BRANCH. 
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Navt  DBPABTiBOENT,  November  25,  1829. 

.  I,  Jolin  Boyle,  do  hereby  certify  that  the  within  transcript  is  a  true 
copy  of  an  original  account,  on  file  in  this  department. 

JOHN  BOTLB. 

i 

Be  it  remembered,  that  John  Boyle,  who  certified  the  preceding 
transcript,  is  now,  and  he  was  at  the  time  of  doing  so,  a  clerk  of  this 
department,  and  that  faith  and  credit  are  due  to  his  official  at- 
testations. 

In  testimony  of  which  I,  John  Branch,  Secretary  of  the  Navy  of 
the  United  States,  have  hereunto  subscribed  my  name,  and  caused  to 
be  affixed  the  seal  of  this  department,  at  the  dty  of  Washington,  this 
26th  day  of  Norember,  in  the  year  of  our  Lord  1829,  and  of  the  Inde- 
pendence of  the  United  States  the  fifty-fourth. 

JNO.  BRANCH. 

BeooncSing  statement  </  {he  acocnuU  of  Thomas  FilUbroumy  Jr.,  Secre- 
tary cf  the  Commiseionera  of  the  Navy.  Hospital  Fundy  reported  8^ 
^m&er  10. 1829. 

To  overcharge  of  salary,  from  May  6  to  November  7, 1825, 

6  months  1  day,  at  $250  per  annum .•....•••..      $12$  68 

To  commission  of  1  percent,  disallowed... ,..«     2,007  84 

2,133  52 
Deduct  pay  from  February  6,  1829,  (time  charged  to  in 
his  account,)  to  the  16th  May,  1829,  not  charged,  3 
months  11  days... 70  14 

Balance  due  the  United  States  per  official  statement 2,063  38 

TbBASUBT   DsPABTMKEn, 

Fourth  Auditor's  Office^  November  5, 1829. 

AMOS  KENDALL. 

BeooncUing  statement  of  the  account  of  Thomas  FUUbrownj  jr.f  Secre- 
tary to  the  Commissioners  of  the  Navy  Hospital  Fundy  reported  Octo- 
her  31, 1829. 

For  this  sum  overcharged  for  salary,  per  report  No.  236  $125  68 
For  1  per  cent,  commission  disallowed,  per  report  No.  226  2,007  84 
For  requisition  No.  2,888^  issued  in  his  favor,  March  3, 

1829 9,000  00 

For  1  per  cent,  commission  disallowed  on  $29,000,  in  his 

last  account 290  00 

For  1  per  cent,  commission  disallowed,  for  short  com- 
mission on  ditto 70  64 


11,494  16 


THOMAS   FILLEBBOWN. 
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46  THOIOS   FILLEBBOWN* 

Sbptebibisb  7, 1829. 

Mr.  FiUebrown,  it  appears^  was  appointed  secretary  in  Noyember 
7>  1826.  He  can  be  entitled  to  pay  as  snch  only  from  the  date  of  his 
appointment.  The  allowance  of  one  per  cent,  on  the  moneys  disbursed 
cannot  be  allowed,  unless  authorized  by  some  existing  law;  none  such 
is  known  to  the  commissioners;  of  course  they  cannot  have  authority 
to  admit  it. 

J.  H.  EATON, 
JOHN  BRANCH. 

TrBASUBT  DKPABTHBNTy 

Fourth  Auditor' 9  Office^  May  22, 1830. ' 

I  certify  the  foregoing  to  be  a  correct  transcript  of  the  original  on 
file,  with  report  No.  226,  dated  September  10,  1829. 

AMOS  KENDALL. 

The  Commiasumere  of  Navy  Hoapitals  to  Thomas  FiUebrotan,  Jr.^ 

their  aeoretary,  Dr. 

For  my  salary  as  secretary,  from  February  7  to  May  16, 

1829,  three  months  ten  days,  at  $260  per  annum |69  36 

For  my  commission  as  disbursing  officer  on  the  follow- 
ing payments : 

1829,  March  3.  To  T.  Newton  for  land  f9,000 
April  4.  To  J.  Haviland,   (ad« 

▼ance) ,....  10,000 

April  14.  To  W.  Strickland,  (ad- 

yance)... 10,000 

29,000  at  one  per  cent.  290  00 
For  short  charge  of  commission  in 
act  rendered  March  2, 1829,  yiz : 

On  $207,848  48,  at  one  per  cent 2,078  48 

Deduct  amount  charged  and  incurred..    2,007  84 

70  64 

430  00 
B.  E.  TH.  FILLBBROWN,  Je. 

TbBASUBT  DlPABTBCBNT, 

Fourth  Auditor's  Office,  Deoember  7, 1829. 

I  certify  the  within  to  be  a  correct  transcript  of  the  original  account 
of  Thomas  Fillebrown,  jr.,  on  file  in  this  office,  with  report  No.  353, 
dated  October  31, 1829. 

T.  H.  OILLI88, 

AMng  Fourth  Auditor. 


THO^IAS  nUJEBBOWH.  47 


TBEASUBT  STATEMENTS. 

Ist.  Contracts  made  in  1829. 
2d.    Payments,  Misoellaneons  Claims. 
3d.    Payments y  &o.y  Collectors'  Berenne. 
4th.  Payments,  sick  and  disabled  seamen. 

Fn&UAKT  9,  1830.— Bead  and  laid  upon  the  table. 

TBBAsxmT  Dhpabtmeett,  February  8, 1830. 

8iB :  In  obedience  to  tbe  act  ^ ^concerning  public  contracts/'  approved 
April  21,  1808,  and  the  ^/  act  further  to  amend  the  several  acts  for 
the  establishment  and  regulation  of  the  Treasury,  War,  and  Navy 
Departments,''  approved  me  2d  of  March,  1809,  1  have  the  honor  to 
transmit — 

FirH   Statement  of  contracts  made  during  the  year  1829. 

Second.  A  statement  of  payments  made  accorainff  to  law,  at  the 
treasury  of  the  United  States,  during  the  year  1829,  for  the  discharge 
of  miseellaneous  claims,  not  otherwise  provided  for. 

Third.  A  statement  of  the  contracts  and  purchases  made  by  col- 
lectors, for  the  revenue  service,  during  the  year  1828. 

Fourth.  A  statement  of  the  expenditure  of  the  marineliospital  fund 
for  the  relief  of  sick  and  disablea  seamen,  during  the  year  1828. 

I  have  the  honor  to  be,  respectfully,  your  obedient  servant, 

S.  D.  mGHAM, 
Beoretairy  qjf  %h»  Tresuwry. 

Hon«  Speaker  Home  of  Sq^reaentativee. 


THOMAS   FILLBBBOWN. 
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SiaUment  of  payments  made  according  to  lato.ai  the  treasury  qf  the 
United  States  during^  the  year  1829,  for  the  discharge  of  miscdlaneous 
daims  not  othertvise  provided  for  ;  stated  in  pursuance  <^  the  act  qf 
March  3,  1809. 


2134 


2134 
2134 

2136 


2136 


2137 


1829. 
ICaroh    3 


....do.... 
—  do 

....do.... 


To  George  GibbB  for  eeryioes  in  1822  in  taking  an  inyen> 
tory  and  an  acoonnt  of  all  the  Spanish  docnmentB  and 

archives $135  00 

To  John  A.  Oayedo do 81  00 

To  John  M.  Fontaine do 81  00 


....do.... 


....do.... 


2139 


2140 


2142 


2145 


do.... 


....do..., 


2146 


2147 


2182 


To  James  Q,  Ribggold,  attorney  of  the  United  States  for 
the  middle  district  of  Florida,  for  his  compensation  for 
arguments  before  the  oonrt  of  appeal*  for  the  Territory 
of  Florida  in  the  case  of  the  Begister  and  Beoeiyer 
against  Robinson  &  Swearingen,  and  Lewis  Gregory  ... 

To  William  WIH,  for  bis  fee  in  the  case  of  the  United 
States  against  the  Bank  of  Somerset,  in  the  circalt 
court  of  the  United  States  for  the  district  of  Maryland. 

To  Fulwar  Skipwith,  for  sundry  expenses  incurred  and 
defrayed  by  him,  in  Paris,  in  the  prosecotlon  of  the 
claim  of  the  United  States  against  the  estate  of  Joseph 
J.  Miller,  one  of  the  firm  of  Whelan  &  Miller,  for  the 
sum  of  $23,616  50 

To  Bichard  S.  Ouxe,  for  his  professional  services  in  assist- 
ing the  Attorney  General  at  a  session  of  the  Supreme 
Court  of  the  United  States,  January  term,  1827,  in 
three  cases  in  which  the  United  States  were  parties... 

To  Benjamin  L.  Lear,  for  his  profesrional  services  in  the 
negotiation  and  conveyance  in  relation  to  the  Northum- 
berland estate,  in  Yirginia,  and  in  relation  to  the 
proper  conveyance  of  two  houses  on  Greenleaf 's  Point 
from  the  Columbian  College  to  the  Dhited  States  ..... 

To  Samuel  Fry,  for  his  services  as  clerk  in  the  office  of 
the  secretary  of  West  Florida  from  July  31.  to  October 
7,  1821 ^ 

To  Henry  Eddy,  for  balance  due  to  him  Jfor  drafting  a  bill 
in  chancery  against  the  corporation  and  individuals 
composing  the  President,  Directors,  &  Company  of  the 
Bank  of  EdwardsviUe,  its  trustees  and  debtors,  and 
prosecuting  the  same  in  the  district  conrt  of  Illinois 
from  April,  1825,  to  June,  1828,  inclading  expenses  of 
all  kinds 

To  Henry  M.  Breckenridge,  for  services  in  examining  the 
translations  of  two  folio  volumes,  containing  about  900 
pages,  of  all  the  doonments  relating  to  lands  in  West 
Florida,  commencing  November  1  and  ending  Decem- 
ber 1,  1828 

To  Henry  M.  Breckenridge,  for  services  rendered  as  inter- 
preter and  translator  to  the  governor  ef  Florida  from 
July  17  to  October  8,  1821 

To  John  H.  Owen,  receiver  of  public  moneys  at  St.  Ste- 
phens, for  his  services  in  dischaige  of  his  duties  under 
the  provisions  of  an  act  of  Congress  confirming  the 
reports  of  the  register  and  receiver  at  St.  Stephens, 
passed  March  2,  1829 

Bep.  C.  C.  193 4 


....do.«.. 


do.... 


....do.. 


....do.... 


MaixA  10 


$297  00 


300  00 
600  00 


299  06 


750  00 


80  00 


207  00 


400  00 


120  00 


225  M 


250  00 
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STATBMBNT— Oontmned. 


Wamnts. 


No. 


Date. 


.In  whose  foyor. 


Amount. 


2S02 


1S29. 
MaichU 


2Ul 


2887 
S35 

744 
2449 


April  6 

July  23 

Oct,  20 

April  29 


102 


334 


62 


733 


832 


June    26 


July    22 


Sept.    18 
Oct.     17 


Kor.    20 


To  ThomM  Soott,  attorney  and  agent  for  the  Treasury 
Department  in  the  ejectment  case  of  the  lessees  of 
Dunsan  McArthur  vs.  John  Reynolds,  &c,  for  his  ser- 
yicesand  expenses 

To  ^lliam  Clark,  agent  in  transmitting  cents  to  banks 
and  custom-houses,  for  amount  of  his  payments  to  his 
agent,  James  Bush,  for  payments  made  by  him,  for 
freight,  insurance,  cooperage,  porterage,  ftc,  including 
his  agent's  commission  on  $13,961  24 $659  16 

Same 116  19 

To  James  Bush,  agent  for  the  TYeasursr  of  the 
Uidted  States  for  ditto,  including  commission 
on  $8,476 $104  69 

Same 182  39 


To  William  Doherty,  for  amount  paid  by  him  in  pursu- 
ance of  instructions  from  the  Secretary  of  the  Treasury 
of  the  27th  August,  1827,  for  taxes  due  for  the  year 
1828,  on  lands  of  the  late  Charles  Simms,  situate  in  the 
State  of  Ohio,  and  for  information  respectiog  said  lands, 
with  which  sum  Charles  Simms,  late  collector  of  Alex- 
andria, is  tobechaiged 

To  Edgar  Macon,  for  professional  services  rendered  in  the 
case  of  the  libel  filed  in  the  superior  court  of  the 
southern  judicial  district  of  Florida  against  the  United 
States  revenue  cutter  Marion 

To  William  Phillips,  for  amount  paid  by  him  pursuant 
to  instructions,  for  taxes  and  costs,  for  the  years  1826 
and  1827,  on  two-thirds  of  a  tract  of  land,  containing 
609f  acres,  in  Toby  township,  Pennsylvania,  levied  on 
by  the  United  States  as  the  property  of  Fiands  John- 
son, one  of  the  securities  of  Sharp  Delany,  late  collector 
of  the  customs,  Philadelphia • 

To  John  M.  Berrien,  Attorney  General,  for  his  expenses 
and  services  to  and  at  New  York,  in  examiniug  into 
the  afiairs  of  the  house  of  Thomas  H  Smith  &  Son — 

To  Olmsted  &  Bailhache,  being  for  publishing  in  the  Ohio 
State  Journal  the  notice  of  the  surveyor  of  the  Virginia 
military  land  district,  in  the  State  of  Ohio,  as  requii«d 
by  the  act  of  24th  February,  1829 

To  Benjamin  Cowell,  clerk  of  the  district  orurt  of  the 
United  States  for  Bhode  Island,  being  the  expense  io- 
curred  by  him  in  1828,  in  advertising  *' an  act  extend- 
ing the  time  for  the  redemption  of  land  sold  for  direct 


$1,023  20 


676  34 


69  76 


100  00 


23  76 


600  00 


6  00 


8  26 


6, 110  33 


TBJumMY  DvABnoRt,  B^gialtr'M  Ofiot,  Jmrnmy  10*  1830. 


T.  L.  SMITH, 
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THOMAS  FILLEBBOWN. 


Statemeni  </  the  expendUure  (f  the  Marine  HoapUcH  Fund^ 


Porte. 


BellMt 

Waldoboroogh 

Wiscaoet 

Bftth 


Fdrtland 


Agente. 


FuMunaqnoddy  .... 

Kenoebonk... .. 

PoortemoQih ....... . 


Feoobaoot. 
Banwteble 


Newboryport . 

Gloucester 

Hohaes*  Hole. 


BoatoiL 


Prorvidenoe  ........ 

Bristol  and  Warren. . 


Newport.... 
New  London. 
Middletown  . 


Sag  Harbor 
New  York. 


Great  Egg  Harbor 

PhUndalphia 

Baltimore  ....... 


Georgetown  .  . 
Alexandria  ... 
T^pahaonock. 
Oity  Point 


Norfolk.  . 
Bidhmond 


Bliaabeth  atj. 


Wilmington. 
Washington. 
Newbem.... 
Oonooke  .... 


Daniel  Lane ..... 

Denny  M'Cobb... 
FrandsCkwk...... 

John  B.  8 wanton. 

Isaac  Haley..  ..•• 

Stephen  Thacher  . 

a.  Wheelwright.. 
Timothy  Upham.. 

Samuel  B.  Oilman. 

Isaiah  L.  Green  .. 

James  Prioce..... 
William  Pearce... 
Thomas  Cooke  ... 

H.  A.  S.  Dearborn. 

Thomas  Coles.... 
Nathaniel  Bollock 

Chrfs.  EUery 

Bich.  Law....... 

Henry  Wolcott... 

Hen.  T.  Dering  .. 
Jona.  Ttiompson  • 

Gideon  Leeds 

WilUam  Jones... 

Jaa.  H.  M'CnUoh. 

Thomas  Tamer ... 
Homphrey  Peake. 
John  Dangerfield. 
James  Bobertson  . 

Moses  Myers..... 

James  Gibbon.... 

AsaBogeraon.... 

James  Owen..... 
Thomas  H.  Blonnt 
Francis  Hawkes.. 
Joshua  Taylor.... 


Amount  of 
expenditure. 


$52  05 
815  64 
213  72 
608  02 

1,800  07 


190  28 

6  06 
432  53 

98  53 

404  00 

10  10 
100  49 
343  40 

8, 102  97 

1,082  12 
310  94 

622  37 
239  58 
148  29 

13  52 
13,668  01 

681  38 

8, 786  80 

6,548  79 

204  00 
245  76 
643  23 
454  71 

2,630  14 

478  16 

1,053  21 


188  87 
181  74 
S59  89 
765  07 


Number 
admitted 


4 

7 
7 
7 


1 

34 

2 

4 

5 

4 


Time  for  which  the 
returns  were  made. 


477 

61 
11 

12 
11 
11 

2 

927 

35 
861 


24 


2d  and  8d  quarten. . 
Ist,  2d,  and  4th  qrg. 
Sd  aud  4th  quarters. 
4  quarters......... 


.do. 


3d  and  4th  quarters.. 


3d  quarter. 
4  quarters . 


2d  and  3d  quarten 

4  quarters  .......... 


2d,  3d,  and  4th  qrs.. 
Ist,  3d,  and  4th  qrs.. 
4  quarters....^..... 


4  quarters 
...-do.... 


do. 


.do. 


.do. 
.do. 


3d  quarter: 
4  quarters. 


4th  quarter,  and  Ist, 

1829. 
4  quarters  ......... . 


179 

....do 

14 

4  quarters  ..........x 

22 
21 

-l..do 

..-.do 

Ist  and  2d  quartos  .. 

...do 

do 

17 

....do 

20 
9 

....do 

..-.do 

1st,  2d,  and  3d  quarters 
2d  and  3d  quarters.  — 


THOMAS  FILLEBkOWN. 
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for  the  reUrf  of  aick  and  disabled  seamen^  for  the  year  1828, 


PlAoe  of  admittaQce. 


Private  hoiueB. 
Do--., 
Do  .... 


Private  homes. 


Do 
Do 

Do 


Private  hotuea. 


Chelsea  hospital 


Private  houses. 
Do.-. 


Hospital 

Private  houses. 
Do.-., 


Do 

Hospital.. 


Private  hooses.. 
Penn.  hospital . 
Harine  hospital 


^▼ate  houses. 
Alms  house... 
Private  houses. 
..-do 


Uwine  hospital, 
-..-do 


Private  ho 


Bate  of  expenditure. 


$2  60  per  week  . . 
$1  to  $2  per  week. 
$2  to  $3  per  week. 


S3}  cents  per  day.. 
$2  50  to  $2  80  per 

week. 
$2  50  to  $S  60  per 

week. 


$2  50  to  $4  per  w*k 


All  expenses 


$2  to  $2  60  per  w'k. 

$2  60  to  $3  per  w'k 
$2  60  per  week  ... 
$2   to   $2  50    per 
week. 


$3  per  week 


$1  60   to  $8    per 

week. 
50  cents  per  day... 


$2  to  $3  per  week-. 
$2  60  to  $3  per  week 


$1  26  to  $2  60  per 
week. 

60  cents  per  day— 

$3  perweiek 

.—do 


Remarks. — 1  per  cent,  commission  allowed  the 
agents  in  all  cases. 


With  passage  money  and  doctor's  bUli 

With  doctor's  bill,  &c. 

With  doctor's  bill  and  passage  money,  &o. 

Amount  paid  to  the  steward,  physician,  &c, 
per  agreement  for  the  year. 

Amount  received,  paid  to  the  overseers  of  the 
poor,  by  contract,  for  the  relief  of  the  sick 
and  disabled. 

With  physivian's  bill  for  visits  and  mediolne, 
funeral  expenses,  &c. 

With  passage  money  to  Boston. 

With  passage  money,  doctor's  bills,  funeral  ex- 
penses, &c. 

With  physician's  bills,  visits,  and  medicine. 

With  physician,  $400  per  annum,  by  agree- 
ment. 
Passage  money,  and  stage  to  the  hospital. 
With  doctor's  bills,  &c. 

Boarding  and  all  other  expenses,  per  agree- 
ment per  year,  for  all  that  arrive  at  the  port. 
Physician,  $1, 000  per  annum ;  steward,  $600 ; 

medicine,  passage  money,  &c. 
Doctor's  vi^ts,  medicine,  funeral  expenses,  &c. 
Passage  money  and  funeral   expenses,  with 

doctor's  bill. 
Physician,  $400  per  annum,  passage  money  fto. 
Physician,  $150  per  annum. 
Physician,  attendance  and  medicine,  passage 

money,  and  funeral  expenses. 

Do.  do.  do. 

All  expenses,  superintendent,  $260,  funeral  ex- 

penses,  $6  eadi ;  74  deaths. 
Doctor's  bill  for  visits  and  medldne,  with  fti- 

neral  expenses. 
Including  all  expenms,  except  funerals  and 

clothing ;  these  separate  charge. 
Including  all  expenses,  with  $31  passage  money, 

and  $60  extra  medicine. 
Doctor's  bill,  $100  per  annum. 
Board,  medical  attendance,  &c. 
With  doctor's  bills,  attendance  and  medicine. 
No  returns  of  the  number  of  men,  nor  of  their 

expenses.    This  charge  for  doctor's  salary. 
Including  all  expenses,  with  physician's  salaij, 

$840  per  annum. 
Ditto,  physician  and  superintendent,  per  oon- 

tract,  $450  per  annum,  and  bill  of  medicine. 
Number  of  men  for  1st  quarter,  doctor's  bills 

and  medicine  2d,  3d,  and  4th  quarters,  by 

contract,  at  $226  per  quarter. 
Including  board,  medical  attendanoCi  &c. 
With  doctor's  bill  and  medicine. 
Ditto,  and  funeral  expenses. 
Supported  by  contract,  at  $1,600  per  anniiin, 

funeral  expenses  added. 
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STATEMENT 


Ports. 


Agents. 


PlyxBOiithj  ... 

Edenton..... 

Beaufort 

Charkston.... 

Geoilgetown.  . 
SaTMUuih .  ... 

Darien ....... 

8t.  Augnstiiie. 

Penaaoda 

llobile....... 

Kew  Orleans.. 
EeyWest 


LeviEsgan. 


Samuel  TVedwell . 
James  Mannej  ... 
James  B.  Ptingle . 


lliomas  L.  Sbaw.  .  . 
John  Stephens  .... 


John  N.  Mcintosh. 
John  Rodman..... 
Robert  Mitchell... 
Addin  Lewis 


Beyerly  Chew. 


William  Pinckney  . 


Amount  of 
expenditure. 


Number 
admitted. 


$78  67 


e4  89 
S,994  58 


S8  38 
8, 373  24 


%i  7S 

150  87 

65  64 

604  29 

7,708  06 


496  11 


67,076  89 


1 

4 
10 
28 

824 


24 


2,692 


Time  ibr  whkk  the 
returns  were  made. 


4  quaitexB  ......... 

Koreturas...... ... 

3d  quarter .... 

4  quarters  ......... 

3d  quarter.. 

4  quartets  ......... 

4th  quarter 

2d,  3d,  and  4th  quart' 

...do 

4  quarters ...... 

4th  quarter.  ... 

4quait6n 
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— Continaed. 


Place  of  admittance. 


City  Hoapital. 
Ho^ital 


Bate  of  expenditure. 


$160to$2perweek 


60  cents  per  day — 


$3perweek....  .. 


$3pOTweek...... 

.-..do 

$1  25  per  day 

60  to  76  cts.  per  day 

76  cents  per  day.  .. 


$4to$5perveek.. 


Remarks. — 1  percent  commissiQn  allowed  the 
agents  in  all  cases. 


With  doctor's  MUs,  medicine,  funeral  expenses, 
and  passage  money. , 

Board,  &c  ,  medical  yisitB,  and  medicine. 

This  snm  includes  moneys  paid  city  treasqfer, 
and  payments  made  for  the  sick  on  board 
the  revenue  cutter  Marion,  and  some  -other 
charges.  Contract  with  the  city  to  pay  all 
expenses  in  the  port,  for  moneys  received  by 
the  collector  for  this  olject. 

With  doctor's  bill,  for  visits  and  medicine. 

Supported  by  contract  Ist  and  2d  quarters,  at 
$2,600  per  annum;  3d  and  4th,  at  $1,800, 
with  $100  per  inspector,  with  funeral  ex- 
penses and  passage  money. 

Board  and  nursing. 

With  doctor's  bill,  medicine,and  passage  money. 

Attendance. 

Including  all  expenses,  doctor's  visits  on  board 
vessels,  medicine,  and  fhneral  expenses. 

Physician's  salary,  $1,000  per  annum;  also, 
charge  for  apothecary  and  matron ;  also  in- 
cluded $260,  for  1st  and  2d  quarters,  fbr  30 
men  at  LouiBville  hospital,  allowed  by  direc- 
tion of  the  President  of  the  United  States. 

Doctor's  hill,  medicine,  and  funeral  expenses. 


Tbiabobt  BiPABTiaBNT,  JSi^ute^f  Q^,  Jvmsry  16,  1830. 


T.  L.  SMITH,  iSyiiftr. 
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Natt  Dbpartment,  2d  March,  1829. 

Sib  :  It  was  my  intention  before  I  left  the  department  to  have  sub- 
mitted to  the  consideration  of  the  other  commissioners  of  the  navy 
hospital  fund  your  claim  and  account  for  compensation  for  attending 
to  the  disbursement  of  the  moneys  of  the  fund  which  have  passed 
through  your  hands  since  your  appointment  as  secretary.  I  consider 
the  claim  perfectly  just,  and  do  not  doubt  but  a  fit  compensaticMi 
would  have  been  made  could  the  question  have  been  submitted  to  the 
board.  Neither  the  responsibility  nor  the  labor  are  embraced  within 
your  duties  as  secretary,  and  if  any  other  person  had  been  appointed 
to  perform  them,  an  allowance  must  necessarily  have  been  made  to 
him. 

I  do  not  doubt  when  the  commissioners  shall  understand  the  merits 
of  the  claim,  that  no  hesitation  will  be  felt  on  the  subject. 

Nothing  but  my  severe  and  protracted  indisposition  during  the 
whole  winter,  has  heretofore  prevented  its  adjustment. 
I  am  respectfully,  &c., 

SAM.  L.  SOUTHARD. 

Thomas  Fillebrown,  Esq. , 

Secretary  navy  Jiospttalfundj  WaahingUm. 

Deposition  of  John  H  Eaion. 

Questions  to  be  propounded  to  the  Hon.  John  H.  Eaton,  Secretary  of 
War,  and  one  of  the  Commissioners  of  Navy  Hospitals,  which,  with 
the  answers  thereto,  are  to  be  given  and  received  as  evidence  on  the 
trial  of  the  suit  instituted  against  Thomas  Fillebrown,  jr. 

Question  \st.  Has  it  not  heretofore  been,  and  is  it  not  now,  the 
practice  of  the  government,  in  the  service  connected  with  the  War 
Department,  to  allow  to  officers  called  on  to  make  disbursements  of 
public  money,  other  than  such  as  come  within  their  usual  and  proper 
duties,  to  allow  a  premium  or  per  centage  on  such  disbursements ; 
and  is  not  two  and  a  half  per  centum  the  usual  allowance  in  sadh 
cases? 

Answer.  Officers  of  the  engineer  corps  superintendins '^  fortifica- 
tions," are,  by  regulation  of  the  War  Department,  allowed  two  dollars 
extra  a  day,  upon  condition  that  it  shall  not  exceed  two  and  a  half 
per  cent,  upon  the  amount  by  them  disbursed  ;  principals  too,  engaged 
on  topographic  duty,  are  placed  upon  the  same  footing  as  those  who 
are  in  the  superintendence  of  fortifications.  This  does  not  extend  to 
assistant  quartermasters  and  commissaries.  When  thus  acting,  they 
are  authorized  to  receive  not  exceeding  twenty  dollars  a  month. 

Qitestion  2d.  Before  you  placed  your  official  signature  to  the  remarks 
appended  to  Mr.  FillebrownNs  account,  (upon  which  account  the  suit 
now  pending  is  based,)  was  he  called  on  for  explanation,  or  were  any 
vouchers  or  papers  relative  thereto  examined  by  you,  and  did  you 
examine  the  merits  of  his  claim  before  signing  said  remarks  ? 

Answer.  I  do  not  now  recollect  the  particulars  of  Mr.  Fillebrown's 
account,  or  the  grounds  and  reasons  upon  which  I  decided.    His  claim^ 
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I  believe^  rested  upon  an  allowance  of percent,  for  disbursements 

of  public  moneys,  the  hospital  fund.  His  aemand  for  this  allowance 
is  based  on  the  ground  that  it  is  a  usage  of  the  government.  Had 
any  established  regulations  been  produced  to  me,  I  should  have  felt 
myself  authorized  to  admit  the  force  of  them  and  to  be  controlled  by 
them. 

Question  Sd.  Did  you  not,  at  the  time  of  signing  said  paper,  con- 
sider it  a  matter  of  official  form,  to  give  validity  to  a  transaction,  the 
particular  details  of  which  were  more  immediately  the  duty  of  other 
officers  of  the  government ;  and  had  you  been  called  on  (o  examine  into 
the  merits  of  the  case,  as  subsequently  explained  to  you  by  the  papers 
exhibited  by  Mr.  F.,  would  you  not  have  considered  his  charges  rea- 
sonable and  proper  ? 

Answer.  I  did  not  consider  it  '^  matter  of  official  form."  I  did  not 
act  upon  such  grounds.  My  reasons  were  these :  unacquainted  with 
the  rules  and  practice  of  the  Navy  Department,  which  more  particu- 
larly had  charge  of  the  hospital  fund,  under  and  by  virtue  of  the 
practice  of  the  government,  I  was  uninformed  of  any  settled  and 
established  practice,  and  hence  looked  as  a  guide  to  what  the  law 
directed.  In  the  acts  of  Congress  regulating  this  disbursement,  1 
could  find  no  authority  sanctioning  it,  nor  was  I  apprised  of  any  set- 
tled practice  of  the  government  which  gave  it  sanction.  There  are 
many  regtdationa  as  to  allowances,  (I  speak  in  reference  to  the  War 
Department,)  which,  as  regards  disbursements,  have  and  do  receive 
all  the  force  and  effect  of  enactments  by  Congress.  Officers  superin- 
tending fortifications,  or  principals  employed  on  topographic  duty — 
officers  with  brevet  rank  conferred  ;  those  detailed  for  duty  in  the 
military  bureau  offices,  all  receive  additional  allowances,  which  grow 
out  of  regulations  of  the  department,  and  are  not  the  result  of  any 
enacted  laws  upon  the  subject.  Double  rations,  and  the  commutation 
of  them  in  the  several  bureaus  attached  to  the  War  Department,  are 
matters  of  regulation  heretofore  in  former  times  established,  and  not 
of  legislative  enactment. 

June  1th,  1830.    In  my  own  handwriting  are  the  answers. 

J.  H.  EATON. 

Oeorge  W.  DashieU'e  evidence. 

It  was  proved  by  George  W.  Dashiell,  on  the  part  of  the  United 
States,  that  William  Brown  was  a  clerk  in  the  State  Department  upon 
a  fixed  salary  ;  and  that  Edward  Jones,  John  Laub,  Enoch  Reynolds, 
William  Parker,  John  Wells,  jr.,  George  Macdaniel,  Nicholas  Har- 
per, and  himself,  were  clerks  in  the  Treasury  Department,  in  the  year 
1828,  upon  fixed  salaries ,  and  that  Samuel  D.  King  was  a  clerk  in  the 
General  Land  Office ;  and  that  Lewis  Edwards,  Nathaniel  Fry,  Na- 
than Towson,  Brooke  Williams,  Thomas  G.  Ringjjold,  William  Wade, 
Alfred  Mordecai,  and  Trueman  Cross,  were  all  clerks  in  the  War  De- 
partment upon  fixed  salaries  ;  and  that  Benjamin  Homans  was  a  clerk 
in  the  Navy  Department  also  upon  a  fixed  salary ;  and  that  the 
moneys  for  the  payment  of  clerk  hire  in  those  departments  were  dis- 
bursed by  these  officers ;  and  that  Peter  Hagner,  the  Third  Auditor, 
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and  Roger  Jones,  the  Adjatant  General,  and  Alexander  McOomb| 
Chief  Engineer,  and  that  Mr.  Suter,  a  clerk  in  the  Post  Office,  under 
the  direction  of  the  Postmaster  General,  annually  disbursed  the 
moneys  necessary  for  the  contingent  expenses  of  their  departments ; 
and  the  said  witness  further  proved  that  he  was  and  is  still  a  clerk  in 
the  Treasury  Department,  and  that  the  warrants  of  these  disburse- 
ments pass  through  his  hands  into  the  hands  of  the  different  clerks 
and  officers  who  are  to  disburse  them  as  above,  and  that  be  baa  no 
knowledge  that  any  commission  or  compensation  was  ever  paid  or 
allowed  by  the  government  for  these  disbursements. 

The  accounts  of  said  officers,  not  passing  through  the  hands  of  wit- 
ness, he  has  no  knowledge  whether  or  not  they  either  claimed  or 
received  any  compensation  in  the  shape  of  commissions  or  otherwise, 
for  making  said  payments.  The  said  several  officers,  in  making  said 
payments,  and  keeping  said  accounts,  were  always  understood  to  be 

Eerforming  duties  properly  appertaining  to  the  offices  they  respectively 
eld. 

Oeorge  MacdanieTa  evidence. 

George  Macdaniel  proved  that  he  had  been,  for  about  twenty  years, 
a  clerk  in  the  office  of  the  Fourth  Auditor ;  that  he  disbursed  the  con- 
tingent funds  of  the  navy,  as  special  agent  of  that  department ;  and, 
during  the  said  period,  he  regularly  settled  his  accounts,  charged  a 
commission  on  said  disbursements,  which  was  always  allowed  until 
about  the  time  of  his  ceasing  to  perform  the  said  duties  in  1829  ;  that, 
during  the  same  period,  he  also  paid  to  the  several  clerks  in  the 
Fourth  Auditor's  office  their  salaries ;  this  he  always  considered  an 
official  duty  ;  and  he  never  either  charged  or  received  a  commission 
therefor. 

And  before  the  jurors  aforesaid  withdrew  from  the  bar  of  the  court 
here,  the  said  United  States,  by  their  attorney  aforesaid,  filed  in  court 
here,  the  following  second  bill  of  exceptions,  to  wit : 

Second  biU  of  exceptuma, 

Thb  Unitbd  Statbb 

against 

Thomas  Fillebrown,  Jr. 

Upon  the  trial  of  this  cause,  the  defendant  offered  to  prove,  by  the 
testimony  contained  in  the  preceding  bill  of  exceptions,  the  general 
usage  of  the  different  departments  of  the  government  in  allowing 
commissions  to  the  officers  of  government  upon  disbursements  of 
money  under  a  special  authority  not  connected  with  their  regular 
official  duties.  The  counsel  of  the  United  Stages  objected  to  the 
admission  of  parol  evidence  to  prove  such  usage.  But  the  court 
permitted  the  evidence  to  be  given,  and  the  same  was  given  accord- 
ingly. To  which  opinion  and  admission  of  the  court,  the  plaintifb, 
by  their  counsel  except,  and  this  their  bill  of  exceptions  is  signed, 
sealed^  and  ordered  to  be  enrolled  this  26th  of  May,  1831. 

WILLIAM  CRANCH.     [sbal.] 
JAMJiiS  S.  MOBSELL.  [sbal.] 
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Extract  from  ^^stcUement  showing  the  names  and  the  amount  paid  to 
officers  of  the  army  of  the  United  States  for  extra  services^  to  whom 
jpaid^andfor  what,  and  where  employed^  in  the  years  1822,  1823,  1824, 
and  1825,  OMxrtained  from  acooimts  settled  in  the  office  of  the  Third 
Auditor^  prepared  inpwrsuamce  of  a  resclixtion  of  the  House  cf  Bepre- 
sentatives  (f  March  6,  1826,"  being  report  of  the  Third  AtuHtoVj 
document  41,  House  of  BepresentaMves,  19th  Congress,  and  2d  session^ 
rrferred  to  in  exoeptions  aJtpage  22. 


Names  and  nmk. 


PorpoeeB,  plaoee,  and  periods. 


Amount. 


Abert,  J.  J.,  Major. 


Bernard,  Smoo,  General... 


Bankhead,  James,  Mijor... 


Per  diem  while  sanrejring  Potomac  canal,  from< 
July  1  to  October  8,  1824 

Per  diem  wliUe  on  topographical  duty,  saryey- 
ingfrom  May  24  to  August  4, 1823 

Per  diem  while  surveying  Chesapeake  and  Ohio 
canal,  from  September  27  to  November  16, 
1826 Jl 

Commissions  on  disbursements  in  relation  to  said 
canal  in  the  second,  third,  and  fourth  quarters 
of  1825 


Extra  services  as  member  of  the  Board  of  En- 
gineers in  January  and  February,  1822...... 

Extra  services  from  March  11  to  April  30,  1822 

Extra  services  whilst  surveying  Chesapeake  and 
Delaware  canal,  from  July  16  to  27,  1823  .... 

Extra  services  from  September  17  to  Decembtr 
31,1823 

Extra  services  whilst  surveying  the  harbor  of 
Erie,  from  July  28  to  September  6,  1823 

Extra  services  on  survey,  &a,  from  May  7  to 
July  31,  1824 

EiCtra  services  whilst  engaged  on  canal  routes 
from  the  Ohio  to  Lake  Erie,  and  from  Pitts- 
burg to  Philadelphia,  from  August  1  to  Octo- 
ber 31,  1824 

Extra  services  whilst  employed  in  relation  to  a 
canal  across  the  Isthmus  of  Cape  Cod  and  be- 
tween Boston  harbor  and  Tftunton  river,  from 
November  1  to  December  11,  1824 

Extra  services  as  member  of  the  Board  of  Engi- 
neers, 14  days,  between  August  6  and  October 
31,1826 

Extra  serrices  on  Chesapeake  and  Delaware 
canal  from  January  1  to  24,  1824 


Two  and  a  half  per  cent,  commission  on  his  disr 
buTsemenis  at  Fort  Moultrie  in  the  first  and 
second  quarten  of  1822 

Two  and  a  half  per  cent,  commission  In  the  first 
quarter  of  1824 


$141  00 
124  6C 


75  00 


161  27 


601  77 


266  60 
274  60 

68  60 

477  00 

229  60 

387  00 


414  00 


180  00 

63  00 
108  00 


2,467  10 


67  36 
2  62 
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Namei  and  nuik. 


Bankhead,  Jamee,  Major- 
ContiQiied. 


BiiTch,  B.  f  Daniel,  Gaptain. . 


Baboock,  Samuel,  Major 


Bache,  Hartman,  Captain  .  . . 


Bcadfoid,  William,  Major.. 


Parposes,  places,  and  periods. 


As  member  of  a  coort-mattlal  at  New  London  in 
Jane,  1822 


Two  and  a  half  per  cent,  on  disbursements  in 
the  quartermaster's  department  at  Louisville, 
Kentucky,  in  the  third  quarter  of  1822 

As  witness  to  a  court-martial  at  Baton  Bouge 
in  February  and  March,  1823 

Per  diem  allo?rance  of  three  dollars  per  day  for 
marking  out  a  road  from  Pensacola  to  St.  Au- 
gustine, from  October  21  to  December  30, 
1823 


% 


wo  and  a  half  per  cent,  on  his  disbursements 
at  Fort  Delaware  during  the  year  1822 

Per  diem  allowance  for  disbureements,  from  Jan- 
uary 1  to  October  31,  1823 

Two  and  a  half  per  cent,  commission  on  disburse- 
ments, from  January  27  to  September  30. 1824. 

Two  and  a  half  per  cent,  commission  on  disburse- 
ments in  relation  to  the  Ohio  and  Mississippi 
rivers  in  1826 


Per  diem  whilst  employed  surveying  coast  of 
South  Carolina,  fix>m  February  16  to  April 
18,  1822  

Per  diem  whilst  surveying,  from  August  12  to 
November  3,  1822 

Per  diem  whilst  surveying,  from  March  6  to  June 
6.1823 

Per  diem  whilst  surveying  the  Susquehanna, 
from  July  26  to  August  31, 1823 

Per  diem  whilst  surveying  coast  of  South  Caro- 
lina, from  February  10  to  May  26,  1824 

Per  diem  whilst  surveying  coast  of  South  Caroli- 
na, from  I  December  24,  1824,  to  June  29, 1826. 

Per  diem  whilst  surveying  at  Holmes'  Hole, 
Massachusetts,  from  November  4  to  19, 1(^26.. 

Two  and  a  half  per  cent,  commission  on  his  dis- 
bursements at  Charleston,  South  Carolina, 
from  March  26  to  September  30,  1826 

Two  and  a  half  per  cent  commission  on  his  dis- 
bursements at  Holmes'  Hole,  in  four  quarters 
of  1826 


Two  and  a  half  per  cent,  commission  on  disburse- 
ments made  by  hira  at  Fort  Smith,  from  Jan- 
uary 1,  1818,  to  February  28,  1822 


Amount 


$99  66 

169  64 


49  93 

167  20 


234  09 


441  13 


669  62 
608  06 
300  73 

36  36 


1,614  61 


94  60 
126  00 
139  60 

66  60 
160  60 
282  00 

24  00 

133  22 
467 


1,019  89 


90  17 
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EXTR  AlCT— Continued. 


Names  and  rank. 


Brewerton,  Heniy^Lieiiten- 
aot. 


Purpofles,  places,  and  periods. 


Brown,  Jacob,  LiflateQant.. 


Chase,  H.,  William,  Captain. 


Childs,  Thomas,  Lieatenant 


Two  and  a  half  per  cent  commission  on  disbnree- 
ments  at  Fort  Jackson  in  the  second  quarter 
of  1823 ^ 

Two  and  a  half  per  cent  commission  on  disburse- 
ments at  Mobile  Pohit  in  the  third  quarter 
of  1833 

Two  and  a  half  per  cent,  commission  on  disburse- 
ments at  Mobile  Point,  first  quarter  of  1824  . 

Extra  pay  for  issuing  provisions  at  Fort  Jackson, 
from  November  6  to  30,  1824 

Per  diem  allowance  as  disbursing  officer,  &c. ,  at 
New  York,  from  April  1  to  June  30,  1824,  on 
account  of  fortifications..... 


CHti,  John,  lieutenant 


Two  and  a  half  per  cent,  commission  on  disburse- 
ments on  the  barracks  at  Baton  Rouge,  first 
and  second  quarters  of  1824,  as  assistant  quar- 
termaster . ....... .... 


Per  diem  allowance  as  disbursing  officer  on  the 
Gulf  of  Mexico,  for  the  year  1822,  on  account 
of  fortifications 

Per  diem  aHowanCe  at  the  Rigolets,  from  Janu- 
ary 1,  1823,  to  June  10.  1824 

Per  diem  allowance  at  Plymouth  Beach,  from 
August  1  to  November  13,  1824;  from  Au- 
gust 1  to  17,  surveying  the  beach  previous  to 
the  repairs  of  the  same ;  from  August  18  to 
November  18,  1824,  as  agent  of  fortifications 
in  the  repairs  of  Plymouth  Beach 

Per  diem  allowance  as  agent  of  fortifications  at 
the  Rigolets  and  Chef  Menteur,  from  July  1  to 
September  SO,  and  from  November  1  to  De- 
cember 31, 1824 

Per  diem  allowance  from  January  1  to  Septem- 
ber 30, 1826 


Two  and  a  half  per  cent,  commission  on  his  dis- 
bursements at  Fort  Washington,  In  third  quar- 
ter of  1824,  as  assistant  quartermaster 


Two  and  a  half  per  cent,  commission  on  disburse- 
ments on  account  of  the  military  road  from 
Sackett's  Harbor  to  Plattsburg  in  1823  and 
1824 

As  witness  to  a  couri^'martial  at  West  Point, 
in  August,  1825 


Rep.  C.  0.  193- 


Amount. 


$94  06 


66  76 

7  60 

16  16 

182  00 

365  96 

102  28 


639  50 
1,094  00 


201  60 


368  00 
646  00 


2,849  00 


64  62 


60  79 
44  60 


95  39 
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EXTRACT— Continued . 


Names  and  rank. 


Delafleld,  Rkhaid,  lieuten- 
ant. 


DeBnsaey,  E.  B.,  Captain.. 


Dillahunty,  N.,  Jno,  lieu- 
tenant. 


Hnnt,  F.,  Thomas,  Capt 
as  quartermaster. 


Hook,  H  f  James,  Oaptain, 
on  duty  in  the  c^ce  of 
the  Commissary  General 
of  Subsistence,  at  Wash- 
ington. 


Purposes,  places,  and  periods. 


Two  and  a  half  per  cent,  oommission  on  disburse- 
ments made  by  him  on  fortifications  at  New 
York,  to  first  quarter  of  1822 

Per  diem  allowance  as  disbursing  officer  at  Pla^ 
quemine  Bend,  from  February  1, 1824,to  Sep- 
tember 30,  1826 

Per  diem  allowance  at  Fort  Jackson,  from  Octo- 
ber 1  to  December  31,  1825 , 


Amount. 


Per  diem  allowance  as  disbursing  oflBoer,  Ac.,  at 
Mobile  Point,  from  January  1, 1822,  to  March 
31, 1823 

Per  diem  allowance  at  Fort  Delaware,  from  No- 
vember 8, 1823,  to  January  26, 1824 

Two  and  a  half  per  cent,  on  disbursements  at 
Mobile  Point,  in  Maich,  Afnil,  and  May,  1824 

For  attendance  on  court-martial  at  Annapolis 

Per  diem  allowance  as  disbursing  officer  at  Mo- 
bile Point,  from  July  15,  1824,  to  August  31, 
1825 

Per  diem  allowance  at  Fort  Hamilton,  from  De- 
cember 1  to  31,  1825 


Per  diem  allowance  whilst  surreying  Chesapeake 
and  Ohio  canal,  from  July  30  to  October  13, 
1823 

Per  diem  allowance  whilst  surveying  canal  routes 
from  the  Ohio  to  Lake  Erie,  and  from  Pitts- 
burg to  Philadelphia,  from  July  13  to  28, 
1824 

Per  diem  allowance  from  April  20  to  September 
24, 1826 


Two  and  a  half  percent,  oommission  on  disburse- 
ments on  account  of  old  claims,  made  by  him 
in  third  quarter  of  1822  and  first  quarter  of 
1823 

Two  and  a  half  per  cent,  on  account  of  barracks 
at  Baton  Bouge,  in  the  fourth  quarter  of  1823 
and  first  quarter  of  1824 

Two  and  a  half  per  cent,  on  account  of  war 
claims,  fourth  quarter  1824 


Two  and  a  half  per  cent,  commission  on  provis- 
ions purchased  in  Qeorgctown  and  Baltimore 
between  August  17  and  October  4, 1822 


$106  16 

1,216  00 

184  00 

1,506  16 


1,811  00 

160  00 

124  08 
32  50 

824  00 
62  00 


2,513  58 


114  00 


24  00 
223  50 
361  50 


84  27 

168  56 

4  55 
207  38 


179  22 
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EXTRACT— Continued. 


Names  and  rank. 


Hook,  H.,  James,  Captain- 
Continaed. 


Kearney,  James,  Major.... 


Long,  H.,  Stephen,  Major.. 


Maurice,    W.,    Theodore, 
Captain. 


Purposes,  places,  and  periods. 


Two  and  a  half  per  cent,  commission  on  provis- 
ions  purchased  at  different  places  between 
December,  1822,  and  April,  1823 

Two  and  a  half  per  cent,  oommisflion  on  provis- 
ions purchased  for  Old  Point  in  Dec.  1823... 

Two  and  a  half  per  cent,  commission  on  pro  vis- 
ions purchased  for  May  and  June,  1822..... 

Two  and  a  half  per  cent,  commission  on  provis- 
ions purchased  for  August  and  Sept.  1823 

Two  and  a  half  per  cent,  comminion  on  provis- 
ions purchased  for  June,  1824............. 

Two  and  a  half  per  cent,  commission  on  provis- 
ions purchased  for  October  and  Dec.  1824  ... 

As  witness  to  a  court-martial  at  Fort  McHenry, 
in  September,  1822 

As  witness  to  a  court-martial  at  fortiess  Monroe, 
in  August,  1824 

As  witness  to  a  court-martial  at  New  Castle,  in 
August,  1824 

As  witness  to  a  court-martial  at  Old  Point,  in 
August,  1824 


Per  diem  allowance  whilst  on  ihe  survey  of  St. 
Mary's  river,  Maryland,  from  June  4  to  Aug. 
16,  1824 

On  a  court-martial  at  New  Castle,  in  Aug.  1824 

Per  diem  allowance  whilst  exploring  a  canal 
route  in  Pennsylvania,  ftom  April  3  to  Sep- 
tember 30,  1825 

Two  and  a  half  per  cent,  commission  on  disburse- 
ments in  relation  to  internal  improvement,  in 
2d,  3d,  and  4th  quarters  of  1825 


Two  and  a  half  per  cent  commission  on  disburse- 
ments made  by  him  on  an  exploring  expedi- 
tion on  the  waters  of  the  Mississippi  in  the 
years  1819,  1820,  and  1821,  allowed  in  Feb- 
ruary, 1823 

Per  diem  of  one  dollar  and  twenty-five  cents  per 
day  on  an  expedition  on  St.  Peter's  river  in 
1823 

Per  diem  allowance  whilst  making  an  experiment 
for  the  improvement  of  the  navigation  o*  the 
Ohio  river,  from  July  6  to  October  2,  1824, 
and  from  May  22  to  November  8,  1825 


Two  and  a  half  per  cent,  commission  on  disburse- 
ments at  Fort  Washington  in  the  years  1822, 
1823,  and  Ist  and  2d  quarters  of  1824 

Two  and  a  half  percent,  commission  on  disburse- 
ments at  Presque  Isle  in  the  3d  and  4th  quar- 
ters of  1824,  and  Ist,  2d,  and  3d  quarters  of 
1825- 


Amount. 


$336  28 

162  26 

168  84 

168  09 

235  04 

332  34 

14  50 

34  07 

56  04 

39  59 

1,726  27 

111  00 
55  20 

231  00 


168  15 


565  35 


164  41 


67  50 


195  00 


426  91 


1,429  80 


298  40 
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EXTRACT— Continued, 


Nameg  and  rank. 


Maurice,    W.,    Theodore, 
Captain— Continued. 


McNeill,  G.,  Wm.,  Captain. 


Mansfield,  F.  K.,  Joseph, 
lieutenant. 


Story,  C,  Horace,    lieu- 
tenant 


Totten,  O.,  Joseph,  Major.. 


Pniposea,  places,  and  periods. 


Two  and  a  half  per  cent,  commission  on  disburse- 
ments at  Presque  Isle  in  the  4th  quarter  of 
1826 


Per  diem  allowance  whilst  Burveyiug  the  Chesa- 
peake and  Ohio  canal,  from  July  5  to  October 
16.   1824 

Per  diem  allowance  whilst  sunre3ring  the  Chesa- 
peake and  Ohio  canal,  from  Api^  20  to  Sep- 
tember 24,  1826 

Two  and  a  half  per  cent,  commission  on  disburse- 
ments made  by  him  in  the  Ist  and  2d  quarters 
of  1826,  on  account  of  said  canal  survey  .... 


Two  and  a  half  per  cent,  commission  on  diBburse- 
mentsat  New  York,  up  to  September  30, 1824, 
on  account  of  fortifications ...... . 

Two  and  a  half  per  cent,  commisrion  on  disburso- 
ments  in  the  4th  quarter  of  1824,  and  1st  and 
2d  quarters  of  1826 

Per  diem  allowance  as  disbursing  officer  at  New 
Utrecht  Point  from  October  1, 1824,  to  March 
81,  1826 


Per  diem  allowance  as  engineer  officer,  employed 
on  the  Qulf  of  Mexico,  from  January  1  to 
March  31,  1822 

Two  and  a  half  per  cent  commission  on  disburse- 
ments at  Plaquemine  Bend  in  the  4th  quarter 
of  1822,  and  first  and  2d  quarters  of  1623,  on 
account  of  fortifications.... 


Extra  services  as  a  member  of  the  Board  of  En- 
gineers from  January  1  to  April  30,  1822 

Per  diem  allowance  as  disbuniiig  officer  at  Mo- 
bile Point  from  May  12  to  June  11,  1823 

Per  diem  allowance  as  a  member  of  the  Board 
of  Engineers  at  the  harbor  of  Erie  from  July 
28  to  September  6,  1823 

Per  diem  allowance  as  a  member  of  the  Board 
of  Engineers  on  the  Chesapeake  and  Delavrare 
canal  frx>m  September  17,  1823,  to  January 
24,  1824 i 

Per  diem  allowance  as  a  member  of  the  Board 
of  Engineers  on  same  service  from  the  7th  to 
the  22d  of  May,  1824 

Per  diem  allowance  as  a  member  of  the  Board 
of  Engineers  on  internal  improvement  from 
June  19  to  December  9,  1824 


Amount 


$61  63 
1,789  73 


164  60 


346  60 


72  99 

673  99 


37  76 


11  93 


364  00 
413  69 


121  60 


784  31 
906  81 


640  00 
62  00 

229  60 


643  60 


72  00 


783  00 
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EXTRACT— Continued.. 


Karnes  aad  rank. 


Totten,  (x.,  Joseph,  Major  — 
Ctontiniied. 


Tattle,  Stephen,  lieatenant. 


PouMin,  T.,  Wm.,  CaptaSn. 


Parpoeee,  places,  and  periods. 


Two  and  a  half  per  cent,  commission  on  dis- 
bursements made  by  him  in  the  Sd  quarter  of 
1823,  (collecting  materials  for  Mobile  Point).. 

Attending  a  court-martial  at  New  Oastle  in 
March,  1824 

Per  diem  allowance  as  disbursing  officer  at  Bren- 
ton's  Point  from  April  1  to  December  31, 
1826,  on  account  of  fortifications 


Per  diem  allowance  whilst  on  duty  with  the 
Board  of  Engineers  from  January  1  to  April 
30.  1822 

Two  and  a  half  per  cent,  oommisdon  on  dis- 
bursements on  fortifications  at  New  York  in 
the  3d  quarter  of  1822 

Per  diem  allowance  whilst  surveying  Thomp- 
son's island ,  January  to  April,  1823 

As  acting  assistant  commissary  of  subsistence  for 
May  and  June,  1823 

Per  diem  allowance  as  disbursing  officer  at  Pla- 
quemine  Bend  from  July  1  to  January  31, 
1824,  on  account  of  fortifications 

For  issuing  provisions  at  Plaquemine  in  Febru- 
ary, 1824 

Two  and  a  half  per  cent,  commission  on  dis- 
bursements at  Oak  island,  Cape  Fear  river,  in 
4th  quarter  of  1825 

Amount  brought  forward 

Per  diem  allowance  whilst  engaged  on  sundry 
surveys  from  May  6  to  December  10, 1824... 

Per  diem  allowance  whilst  engaged  on  sundry 
surveys  from  March  9  to  August  4,  1825. 

Per  diem  allowance  whilst  employed  on  the 
contemplated  national  road  from  Washington 
city  to  New  Orleans  from  October  22  to  De- 
cember 31,  1825 

Two  and  a  half  per  cent,  commission  on  dis- 
boraements  made  by  him  in  1826  on  account 
of  internal  improvements  ............ . 


Amount. 


$68  62 
116  70 

560  00 


3,064  32 


166  00 

48  63 

142  50 

40  00 

430  00 
20  00 

62  80 


908  93 


217  60 
174  74 
260  75 


177  50 


117  73 


948  22 
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And  whereas,  afterwards,  to  wit,  on  the  fourth  day  of  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-one,  the  United 
States,  hy  their  attorney  aforesaid,  produced  and  filed  in  court  here 
the  United  States  writ  for  the  correcting  of  errors,  of  and  upon  the 
judgment  aforesaid,  directed  to  the  judges  of  the  circuit  court  of  the 
District  of  Columbia,  in  the  county  of  Washington;  and  in  pursuance 
thereof,  and  according  to  the  form  and  effect  of  the  law  in  such  case 
made  and  provided,  a  transcript  of  the  record  of  proceedings  of  the 
judgment  aforesaid,  and  all  things  thereunto  relating,  with  the  writ 
of  error  aforesaid,  and  a  copy  of  the  appeal  bond  hereunto  annexed^  is 
hereby  transmitted  to  the  said  Supreme  Court  accordingly. 

In  testimony  whereof,  I  hereunto  subscribe  my  name,  and  affix  the 
r        -1  seal  of  the  said  circuit  court  for  the  county  aforesaid,  at  the  city  of 

^  '    '-I  Washington,  this day  of — -,  eighteen  hundred  and  thirty- 

ne. 

W.  BRENT, 
Glk.  Ct.  Ct.  Diet.  Col.,  City  of  WaahingUm. 

• 

Writ  of  error. 

[Tnttbd  States  of  America,  ss  — The  President  of  the  United  States  to 
the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Cdumbta,  sitting  for  the  county  of  Washington,  greeting : 

Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of 
the  judgment  of  a  plea  which  is  in  the  said  circuit  court,  before  you  or 
some  of  you,  between  the  United  States  of  America,  plaintifib,  and 
Thomas  Fillebrown,  jr.,  defendant,  a  manifest  error  hath  happened, 
to  the  great  damage  of  the  said  United  States,  as  by  their  complaint 
appears  :  We,  being  willing  that  error^  if  any  hath  been,  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to  the  parties  aforesaid 
in  this  behalf,  do  command  you,  if  judgment  be  therein  giyen,  that 
then,  under  your  seal,  distinctly  and  openly,  you  send  the  record  and 
proceedings  aforesaid,  with  all  things  concerning  the  same,  to  the 
Supreme  Court  of  the  United  States,  together  with  this  writ,  so  that 
you  have  the  same  at  Washington  on  the  first  Monday  of  August  next, 
in  the  said  Supreme  Court,  to  be  then  and  there  held,  that  the  record 
and  proceedings  aforesaid  being  inspected,  the  said  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error,  which  of  right, 
and  according  to  the  laws  and  the  custom  of  the  United  States,  should 
be  done. 

Witness,  the  ^honorable  John  Marshall^  Chief  Justice  of  the  said 
Supreme  Court.* 

issued  the  4th  day  of  June,  1831. 

W.  BRENT, 
Clk.  Ct.  Ct.  Dist.  Cd.y  City  of  Washington. 
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Citation. 

United  Statbs  of  America, 

District  of  Columbiay  Washington  County ^  ss. 

To  Thomas  FiUebrowny  jr. ,  greeting : 

You  are  hereby  pited  and  admonished  to  be  and  appear  at  a  Supreme 
Court  of  the  United  States,  to  be  holden  at  Washington  on  the  first 
Monday  of  August  next,  pursuant  to  a  writ  of  error,  filed  in  the  clerk's 
office  of  the  circuit  court  of  the  United  States  for  the  District  of  Co- 
lumbia, in  ^ the  county  of  Washington,  wherein  the  United  States  of 
America  are  plaintiffs  in  error,  and  you  are  defendant  in  error,  to  show 
cause,  if  any  there  be,  why  judgment  rendered  against  the  said  United 
States  as  in  the  said  writ  of  error  mentioned  should  not  be  corrected, 
and  why  speedy  Justice  should  not  be  done  to  the  parties  in  that  behalf. 

Witness,  the  honorable  William  Cranch,  chief  judge  ot  the  circuit 
court  for  the  District  of  Columbia,  this  4th  day  of  June,  1831. 

W.  CRANCH. 

Service  acknowledged  by  Thomas  Fillebrown,  jr. 

Copy  appeal  bond. 

Know  all  men  by  these  presents,  that  we  are  held 

and  firmly  bound  unto  Thomas  Fillebrown,  jr.,  in  the  full  and  joint 
sum  of  two  hundred  dollars,  current  money,  to  be  paid  to  the  said 
Thomas  Fillebrown,  jr.,  his  certain  attorney,  executors,  administra- 
tors or  assigns,  to  which  payment  well  and  truly  to  be  made  and  done, 
we  bind  ourselves  and  each  of  us,  our  and  each  of  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  firmly  by  these  presents  ; 
sealed  with  our  seals,  and  dated  this  fourth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-one. 

Whereas,  lately,  at  a  circuit  court  of  the  United  States  for  the  District 
of  Columbia,  sitting  for  the  county  of  Washington,  in  a  suit  pending  in 
the  said  circuit  court,  wherein  the  United  States  of  America  were  plain- 
tiffs, and  the  said  Thomas  Fillebrown,  jr.,  was  defendant,  judgment 
was  rendered  against  the  said  United  States,  and  they  having  obtained 
a  writ  of  error,  and  filed  a  copy  thereof  in  the  clerk's  office  of  the  said 
circuit  court,  to  reverse  the  judgment  in  the  aforesaid  suit,  and  a  cita- 
tion directed  to  the  said  Thomas  Fillebrown,  jr.,  citing  and  admonishing 
him  to  be  and  appear  at  the  Supreme  Court  of  the  United  States^  to  be 
holden  at  Washington  on  the  first  Monday  of  August  next. 

Now,  the  condition  of  the  above  obligation  is  such  that  if  the  said 
United  States  shall  prosecute  their  writ  to  effect,  and  answer  all  dam- 
ages and  costs  if  they  iail  to  make  their  plea  good,  then  the  above 
obligation  to  be  void  else;  to  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  delivered,  in  presence  of 

[seal.] 

[SEAL.] 
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IN  THE  UNITED  STATES  COURT  OP  CLAIMS 

Thomas  Fillebbown 

The  United  States. 

jRemarks  in  hehalf  of  petitioner. 

The  arguments  submitted  in  the  case  of  Mary  Reeside  embrace 
about  all  we  could  have  to  say  in  the  present.  Both  being  the  ver- 
dict of  a  jury  and  judgment  of  a  courts  (so  far  as  a  judgment  could 
be  technically  rendered,)  upon  offset  pleaded  to  a  suit  instituted  by 
the  United  States  against  a  citizen,  are  consequently  dependent  upon 
the  same  principles  of  constitutional  and  municipal  law.  The  only 
difference  between  the  cases  consists  in  the  manner  in  which  they 
originated :  the  Beeside  case  bein^  principally  for  money  advanced 
and  negotiated  for  the  use  of  tne  government,  or  for  drafts  and 
acceptances  of  the  Post  Office  Department  unpaid,  while  the  present 
is  entirely  for  service  performed.  Both  cases  have  also  been  before 
the  Supreme  Court  upon  writ  of  error  ;  the  one  having  been  dismissed 
for  a  failure  to  prosecute,  while  the  other  has  been  passed  upon  and 
affirmed  by  that  tribunal.  They  therefore  stand  berore  you  in  equal 
dignity,  so  far  as  their  legal  sanction  is  concerned,  and  the  argu- 
ments we  have  submitted  apply  equally  to  both.  We  shall  conse- 
quently feel  it  necessary  to  say  but  little  in  addition  thereto  in  support 
of  the  present. 

The  record  in  this  case  shows  that  the  United  States  instituted  suit 
against  Fillebrown,  on  May  23,  1829,  upon  the  alleged  grounds 
that  he  was  a  defaulter,  and  had  improperly  appropriated  the  govern- 
ment money,  to  the  extent  of  |2,700  84,  for  which  sum  he  was  sued 
in  the  United  States  circuit  court  for  the  district  of  Columbia,  and 
required  to  give  bail  to  discharge  the  judgment  of  the  court,  or 
surrender  his  body  for  incarceration  till  it  was  satisfied,  or  should 
be  pleased  to  liberate  him. — (See  the  record,  p.  5.) 

At  this  stage  of  the  proceedings,  the  matter  was  before  the  govern- 
ment's judicial  tribunals,  placed  there  at  its  own  instance. 

Fillebrown  tells  you,  that  having  a  dependent  family  upon  his 
hands  to  support,  and  being  dismissed  from  his  accustomed  employ- 
ment, and  his  character  stigmatized  with  the  charge  of  defalcation 
resting  upon  it,  he  found  it  difficult  to  procure  occupation,  or  obtain 
means  to  relieve  the  wants  of  his  family,  while  subject  to  the  prejudice 
inseparable  from  one  in  his  situation.  And  the  law  being  slow  in  its 
progress,  he  resolved  to  petition  Congress  to  take  charge  of  his  case 
and  settle  his  account ;  knowing  that  he  was  not  a  defaulter,  but  that 
the  government  justly  owed  him.  Hence,  he  did,  on  January  18, 
1830,  present  his  memorial  to  the  two  houses  of  Congress,  praying 
their  immediate  action  thereon. — (See  amended  petition,  p.  2.) 

But  the  suggestion  being  made  that  his  case  was  in  tne  hands  of 
the  judiciary,  Congress  refused  to  act ;  and  disappointed,  and  writhing 
under  the  burden  of  oppressive  delay,  he  was  forced  to  abide  the 
tedious  steps  of  the  law.    He,  therefore,  on  the  first  Monday  in  May, 
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18)^0^  plead  to  and  joined  issue  with  the  goyernment  upon  its  de- 
mand.— (See  record,  p.  5,  suprd.) 

All  hopes  of  any  other  settlement  than  a  legal  contest  heing  then 
destroyed  by  the  choice  and  action  of  the  government,  the  defendant 
(Fillebrown)  proceeded  to  prepare  his  facts,  to  submit  before  the  court 
and  jury  when  the  cause  should  come  to  a  hearing. 

With  this  object  in  view,  the  petitioner  had  his  accounts  with  the 
government,  as  its  agent  and  employ^,  fully  stated  and  properly 
vouched,  showing  his  full  service  and  moneyed  transactions  and  dis- 
bursements for  the  department  under  which  he  had  been  acting,  and 
prepared  his  proof  to  sustain  the  same. — (See  record,  p.  7.) 

The  case  came  to  a  final  hearing  on  May  26, 1831,  when  the  jury, 
under  the  instructions  of  the  court,  rendered  a  verdict  in  favor  of 
Fillebrown,  and  certified,  upon  the  plea  of  offset,  *^thcU  the  United 
States  are  indebted  to  the  said  FiUebroion  in  the  sum  of.  four  hundred 
and  thirty  dollars." — (See  record,  p.  12.) 

After  the  rendition  of  the  verdict,  the  petitioner  supposed  that  the 
amount  ascertained  by  it  to  be  due  him  would  be  promptly  paid,  and 
thereupon  demanded  the  same  of  the  Secretary  of  the  Navy  ;  but, 
much  to  his  astonishment,  that  officer,  instead  of  satisfying  the 
petitioner's  expectations,  addressed  a  letter  to  the  Attorney  General, 
the  honorable  B.  B.  Taney,  asking  his  views  upon  the  subject,  as  to 
whether  it  would  be  legal  for  him  to  do  so,  when  the  latter  functionary, 
being  then  the  chief  law  officer  of  the  government,  responded  in 
writing,  as  set  forth  in  the  original  petition. 

The  claim  not  beiqg  paid,  the  petitioner  again  memorialized  Con- 
gress on  April  3,  1832,  but  it  appears  from  the  documents  that  he 
claimed  a  much  greater  sum  than  was  allowed  him  by  the  jury,  and 
that  his  prayer  for  relief  was  not  confined  to  the  verdict  alone.  This 
last-named  memorial  was  constantly  pressed  before  the  legislative 
department  of  the  government  till  December  22,  1848,  when  it  was 
last  presented  to  the  Senate. — (See  amended  petition,  A  No.  1,  pages 

1  to  7.) 

Various  reports  were  made  upon  the  memorial  as  last  presented — 
some  for  allowing  the  full  amount  claimed,  and  some  against  it.  We 
perceive  but  one,  however,  that  was  made  against  the  payment  of  the 
verdict,  but  which  was  not  finally  acted  upon  in  the  Senate. 

We  concede  that  it  was  in  the  power  of  Congress  to  consider  the 
facts,  and  reject  at  their  pleasure,  if  they  deemed  it  proper,  the  amount 
claimed  by  the  petitioner  beyond  the  sum  stated  m  the  verdict,  and 
are,  therefore,  not  seeking  to  claim  anything  more  than  the  assess- 
ment of  the  jury. 

But  we  claim  that  it  is  equally  clear  that  the  sum  of  |430,  stated 
in  the  verdict  of  the  jury,  ought  to  have  been  paid,  and  is  now  due — 
a  fact  which  neither  Congress  nor  any  other  tribunal  has  any  author- 
ity to  question,  for  reasons  we  have  attempted  to  elaborate,  upon  the 
plainest  principles  of  the  Constitution,  law,  and  Justice,  in  the  argu- 
ment we  have  submitted  in  the  case  of  Mary  Beeside. 

This  case  illustrates  the  precise  ground  we  have  contended  for  on 
this  particular  point  in  the  Beeside  case,  and  which  we  think  is  unan- 
swerable in  point  of  authority.    That  is,  when  the  government  sued 
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Fillebrown,  it  was  proper  and  legal  for  him  to  plead  and  prove  any 
offset  he  might  have,  and  that  whatever  was  the  finding  of  the  jury, 
one  way  or  the  other,  was  and  is  conclusive  as  to  the  facts  upon  the 
offset  so  pleaded;  and,  the  jury  having  rendered  a  verdict  upon  those 
facts  for  the  sum  of  $430,  it  was  only  competent  for  the  government 
to  examine  their  finding  according  to  the  common  law  mode— new 
trial  and  writ  of  error.  These  being  exhausted^  and  the  verdict  still 
standing,  leaves  an  established  debt  of  record,  ascertained  by  the 
highest  judicial  authority — an  authority,  created  coequal  with  that 

{^ranted  to  Congress,  and  over  which  the  latter  can  exercise  no  appel- 
ate or  revisory  power  whatever. 

When,  however,  the  petitioner  asked  for  a  much  larger  sum  than 
the  verdict  of  the  jury,  upon  other  and  distinct  facts  not  passed  upon 
at  the  trial,  it  was  then  the  privilege  and  duty  of  Congress  to  consider 
those  facts,  and  determine  whether  they  meritoriously — }yai  not  as  a 
matter  of  legal  norA^— entitled  the  petitioner  to  relief;  because  the 
facts  which  were  the  foundation  of  the  claim,  beyond  the  amount  of 
the  verdict,  had  not  been  determined  upon  by  the  jury,  and  hence  it 
was  no  infringement  upon,  nor  impeachment  of,  the  result  of  their 
deliberations,  and  was,  therefore,  a  question  which  Congress  might 
properly  lopk  into. 

We  think  the  committee  which  reported  on  this  claim  at  3d  session 
of  the  25th  Congress  took  exactly  the  right  views,  so  far  as  the  ques- 
tions involving  the  authority  of  Congress  were  concerned,  part  of 
which  we  will  here  quote : 

^'  In  May,  1829,  he"  (Fillebrown)  **  was  removed  from  the  several 
ojBOlces  which  he  held,  and  was  arrested  and  held  to  bail,  at  the  suit  of 
the  United  States,  for  a  large  sum,  including  the  amount  which  he 
had  been  allowed  on  settlement  of  his  accounts  and  that  which  he  had 
retained  as  compensation  for  his  services  as  disbursing  agent. 

/^  Upon  the  trial  of  that  suit  a  verdict  and  judgment  were  rendered 
in  favor  of  the  petitioner,  and  the  jury  certified  a  balance  of  four  hun- 
dred and  thirty  dollars  to  be  due  him  from  the  United  States  for  his 
commissions,  at  the  rate  of  one  per  cent,  upon  his  disbursements  of  the 
fnnds  aforesaid,  exclusive  of  the  allowance  made  to  him  by  the  com- 
missioners upon  the  settlement  of  his  first  account. 

^'  He  now  claims,  in  addition  to  that  sum,  a  further  compensation 
of  $3,682,  being  one  and  a  half  per  cent,  on  the  whole  of  his  disburse- 
ments in  said  agency.  In  support  of  this  additional  claim  he  urges 
the  promise  of  ^a  suitable  compensation'  for  his  services  when  he 
entered  upon  the  duties  of  his  agency. 

^^  The  committee  think  the  amount  charged  by  the  petitioner  in  his 
account,  which  was  allowed,  and  his  subsequent  claim  to  retain  one 
per  cent. ,  are  conclusive  of  his  own  understanding  of  what  would  be. 
'a  suitable  compensation'  for  making  the  disbursements  committed 
to  his  charge. 

'^  The  evidence  in  this  case  establishes  the  justice  of  the  petitioner's 
claim  to  the  sum  of  four  hundred  and  thirty  dollars,  and  the  commit- 
tee report  a  bill  for  his  relief." — (See  Report  No.  2,  3d  session  25th 
Congress.) 

Urging  nothing  in  reference  to  the  merits  of  Fillebrown's  claim,  set 
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forth  in  his  memorial,  heyond  the  amount  stated  in  the  verdict,  we 
think  the  committee,  in  makine  the  above  report,  drew  the  prober 
line  of  distinction  touching  their  constitutional  and  lawful  authority 
to  act ;  that  they  had  the  right  to  consider  the  facts  as  to  meritorious- 
ness  of  the  claim  beyond  the  verdict,  and  to  reject  the  application  if 
they  chose,  hut  that  they  had  no  right  to  attempt  a  reconsideration  of 
the  facts  upon  which  the  verdict  was  founded,  and  that  they  properly 
reported  a  bill  for  its  payment.  This,  we  think,  was  the  true  inter- 
pretation of  the  Constitution,  and  was  paying  proper  deference  to  the 
requirements  of  the  7th  amendment,  which  so  emphatically  forbids 
the  re-examination  of  any  fact  once  tried  by  a  jury,  as  was  the  case  in 
the  rendition  of  this  verdict. 

But  a  most  remarkable  feature  in  this  case  is  this :  The  documents 
show  you  that  Fillebrown  used  his  utmost  endeavors  to  have  it  taken 
charge  of  by  Congress  after  the  suit  was  brought  and  he  had  given 
bail  for  his  appearance.  He  did  not  wish  to  be  subject  to  the  'Uaw's 
delay,"  but  wished  Congress  to  make  immediate  inquiry  into  his  con- 
duct, and  determine  whether  he  was  or  was  not  a  defaulter,  and,  if 
not,  to  restore  him  to  his  character  with  an  honorable  acquittal,  and 
to  pay  him  what  he  should  be  able  to  show  the  government  owed  him. 
But  this  Congress  very  distinctly,  as  well  as  properly,  refused  to  do. 
The  court  was  certainly  the  proper  forum  in  which  to  dispose  of  the 
questions  of  law  and  legal  rights  involved,  and  Congress  determined 
they  should  do  so.  And  then,  when  the  results  should  be  so  emphati- 
cally determined  against  the  government  in  both  circuit  and  suprei^e 
courts,  is  it  not  both  monstrous  and  startling  to  hear  it  hinted  that 
the  decision  and  verdict  of  the  court  and  jury  should  not  be  respected, 
or  that  it  was  not  conclusive  ? 

Fillebrown's  memorial,  presented  on  the  18th  of  January,  1830, 
was  rejected  because  a  suit  was  pending.  He  was  forced  to  defend 
that  suit,  and  a  verdict  and  judgment  was  ultimately  rendered  in  his 
favor.  Upon  that  verdict  and  judgment  the  United  States  sued  out 
their  writ  of  error  to  the  Supreme  0:)urt,  where  Fillebrown  was  again 
forced  to  incur  the  expense  of  employing  counsel  to  defend  his  case, 
when,  after  a  full  hearing,  the  proceedings  in  the  circuit  court  were 
affirmed.  Certainly,  we  must  suppose  that  the  mvernment,  in  taking 
these  steps,  and  imposing  such  onerous  burden  upon  Fillebrown, 
meant  to  abide  the  result ;  if  not,  then  the  most  infamous  fraud  must 
have  been  contemplated  by  those  who  conducted  the  proceedings — a 
fraud  which  can  never  receive  the  sanction  of  this  court,  aside  from 
any  constitutional  or  legal  inhibition  of  the  right  to  review  it. 

In  the  record  of  the  trial  in  the  circuit  and  supreme  courts  you  have 
all  the  facts  as  stated,  proven,  and  passed  upon,  in  those  tribunals. 
The  legality  of  each  step,  and  merits  of  every  fact,  have  been  passed 
upon  and  settled.  Did  the  right  otherwise  exist  to  review  the  same, 
you  could  not  expect  to  alter  the  figures  and  dates  before  you,  which 
are  not  even  disputed,  nor  could  you  expect  the  oral  testimony  to  be 
different,  were  the  persons  now  all  living  and  accessible  who  gave  the 
same.  And  were  not  this  the  case,  could  you,  under  any  circumstances, 
give  as  much  credit  to  oral  testimony  in  the  year  1856,  pertaining 
to  facts  which  transpired  in  1830,  as  you  could  to  the  testimony  of  the 
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same  witnesses,  testifying  concarrent  with  the  date  of  these  facts, 
when  everything  was  fresh  in  their  memory  ?  Certainly  you  ooald 
not,  and  this  reason  alone  should  stop  further  inquiry. 

After  the  rendition  of  the  verdict,  and  its  affirmation  by  the  Su- 
preme Court,  the  whole  question  of  right,  both  as  to  the  law  and  the 
facts,  was  wholly  determined,  so  far  as  there  existed  or  is  known  to 
our  institutions  any  authority  to  re-examine  it ;  nor  can  there  be  any 
reason  assigned  to  the  contrary  that  would  not  as  readily  uproot  and 
unsettle  every  vestige  of  principle  or  justice  upon  which  any  transac- 
tion to  which  the  government  may  be  a  party  can  be  founded. 

The  Solicitor  remarks,  in  the  conclusion  of  his  brief,  that  this  case, 
though  trifling  within  itself,  is  the  forerunner  of  others  of  greater 
magnitude,  and  that  for  that  reason  he  iEittributes  great  importance  to 
it. 

While  such  an  avowal  does  not  reach  nor  alter  the  merits  of  the  case 
in  any  way,  we  cannot  refrain  from  remarking  that  we  are  aware  of 
none  but  this  and  the  Beeside  judgment  w.hich  are  unpaid,  and  for  the 
credit  of  the  government  we  hope  there  is  no  more.  It  would,  indeed, 
be  a  singular  fact  if  there  did  exist  many  verdicts  of  juries  and  judg- 
ments of  the  courts  against  the  government  unpaid.  If  there  be,  there 
is  certainly  a  radical  defect  in  the  administration  of  justice  at  work 
somewhere,  or  for  some  cause  which  the  people  who  support  this 
republic  are  not  aware  of.  We  do  not  believe,  so  far  as  we  can  learn, 
that  there  are  any  others  except  these  two  ;  but,  if  there  were  a  thou- 
sand, they  would  only  constitute  so  many  just  demands  which  the 
government  is  most  arbitrarily  repudiating. 

Upon  this  claim  the  petitioner  insists  he  is  entitled  to  interest  from 
the  date  of  the  verdict  on  the  26th  day  of  May,  1831. 

The  only  ground  upon  which  we  can  urge  the  payment  of  interest, 
as  a  legal  right,  is  the  fact  that  it  is  the  verdict  and  judgment  of  a 
United  States  court  and  jury ;  and  which,  we  think,  ought  to  be  suffi- 
cient to  require  it.  Upon  this  subject  we  respectfully  refer  the  court 
to  our  argument,  and  the  authorities  cited,  upon /the  payment  of  in- 
terest in  the  Eeeside  case.  It  is  a  universal  principle  m  the  jurispru- 
dence of  all  civilized  governments  that  the  judgments  and  decrees  of 
their  judiciary  shall  bear  interest  from  the  moment  of  their  rendition. 
We  can  conceive  of  no  rea-on  why  this  government  should  desire  to 
repudiate  those  plain  rules  of  a  law  so  essential  in  meting  out  that 
"justice"  which  it  is  pledged  to  secure  to  its  citizens,  and  which  alone 
can  enable  it  to  render  them  *' just  compensation"  for  their  "  private 
property  appropriated  to  public  use." 

STEWART  &  COXE, 
For  PeHtioner. 
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in  the  coubt  op  c5laimb.— no.  1. 

On  thb  Pbtiteon  of  Thokas  Fillbbbown. 

Brief  of  the  United  States  Solicitor. 

This  is  a  claim  for  $430,  on  account  of  disbursements  alleged  to 
have  been  made  by  the  claimant,  some  time  between  the  years  1825 
and  1829,  of  navy  hospital  funds.  The  petitioner  was  a  clerk  in  the 
Navy  Department  at  the  time,  and  in  receipt  of  one  thousand  dollars 
per  annum  salary.  The  navy  commissioners,  of  which  the  Secretary 
of  the  Navy  was  the  chief,  and  the  Secretaries  of  the  Treasury  and 
War  Departments  were  assistants  or  advisers,  made  the  claimant  sec- 
retary of  their  board,  and  contracted  for  his  compensation  at  $250  per 
annum  He  was  afterwards  required  to  pay  out  funds  belonging  to 
the  navy  hospitals,  for  which  he  charged  one  per  cent,  commission. 

The  questions  of  the  power  of  the  commissioners  so  to  employ  the 
claimant,  the  fact  of  such  employment,  the  performance  of  the  service, 
and  the  rates  of  compensation,  were  tried  in  a  suit  at  law  before  the 
circuit  court  of  the  District  of  Columbia,  where  they  were  determined 
for  the  petitioner,  and,  on  appeal,  the  decision  of  the  circuit  court  waa 
affirmea  by  the  Supreme  Court.  On  the  principles  of  that  decision, 
and  according  to  the  finding  of  the  jury,  the  balance  claimed  by  the 
petitioner  was  due. 

But  it  is  contended  for  the  United  States  that  this  Court  is  not  con- 
cluded by  the  finding  of  a  jury  or  the  decisions  of  any  court.  This  is 
not  an  inferior  tribunal  to  the  Supreme  Court  of  the  United  States, 
but  to  Congress,  and  is  to  be  governed  in  its  decisions  and  course  of 
procedure^  not  by  the  decisions  of  the  courts,  but  by  the  principles  ap- 
plicable to  the  legislative  body. 

All  the  facts  on  which  this  claim  is  founded  must  be  submitted  to 
this  Court,  and  all  the  questions  passed  upon  by  the  courts  of  law  are 
here  again  to  be  considered  as  open  and  original  questions,  as  Congress, 
to  which  this  Court  is  auxiliary  and  subordinate,  not  only  has  the  right 
to  do,  but  is  bound  to  do  before  acting. 

It  was  contended,  on  the  hearing  of  this  case  before  the  Supreme 
Court,  that  the  act  of  1797  (United  States  Laws,  p.  612,)  repealed  so 
much  of  the  act  of  1795  as  gave  the  Comptroller  final  jurisdiction  in 
the  settlement  of  the  accounts  of  disbursing  officers. 

This  proves  nothing  in  the  case  before  us.  It  is  admitted,  that  if 
either  the  Comptroller  or  the  courts  decide  that  an  officer  in  possession 
of  funds  is  entitled  to  keep  them,  the  government  cannot  compel  him 
to  pay  them  over.  Congress  has  by  law  committed  so  much  to  them, 
and  enabled  them  to  pass  authoritatively  and  finally  upon  the  ques- 
tion of  whether  there  is  anything  due  from  the  individual  to  the  govern- 
ment; but  it  has  committed  no  power  to  either  to  pass  on  the  alleged 
indebtedness  of  the  government  to  an  individual.  It  has  not  delegated 
that  power,  and  cannot.  By  the  Constitution,  Congress  alone  can 
have  the  ultimate  decision  of  that  question.  Congress  alone  can  ap- 
propriate the  public  money,  and  the  power  of  appropriation  involves, 
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of  necessity,  the  duty  of  consideriDg  the  propriety  or  justice  of  the 
appropriation,  and,  therefore,  it  must  investigate  the  facts  and  inter- 
pret the  laws  and  contracts  which  occasion  the  demands  for  money 
from  the  public  treasury.     This  power  cannot  be  delegated  by  Con- 

gress  without  abdicating  its  office.     It  follows,  therefore,  that  whilst 
ongress  may,  and  unquestionably  would,  pay  great  deference  to  the 
opinion  of  the  Supreme  Ciourt  in  the  interpretation  of  a  law,  yet  when 
an  appropriation  is  asked,  Congress  must  interpret  for  itself.  And  this 
Court,  instituted  by  Congress  to  assist  in  the  investigation  of  questions 
involving  appropriations,  to  perform  its  duty  and  render  the  assistance 
expected  from  it,  must  investigate  for  itself,  and  judge  for  itself,  and 
accordingly  it  is  required  to  present  in  its  report  to  Congress  the  facts 
of  each  case,  with  its  opinion  thereon,  together  with  all  the  evidence 
and  the  aguments  of  counsel.    There  are  cases  in  which,  should  Con- 
gress fail  to  appropriate,  it  would  be  a  virtual  dissolution  of  the  govern- 
ment, and  the  failure  would  in  such  cases  be  a  failure  in  constitutional 
duty.     This  remark  applies  to  appropriations  for  the  support  of  the 
government  according  to  the  plain  requirements  of  the  Constitution 
and  the  laws;  and  yet,  even  in  such  cases,  it  is  with  ODugress  to  judge; 
and  it  is  only  because  the  duty  is  so  plain,  and  the  laws  so  explicit  in 
their  requirements,  that  we  are  enabled  to  say  that  Congress  would  be 
wanting  in  its  duty  if  it  failed  to  pass  the  laws.  It  belongs  to  no  other 
branch  of  the  government  to  define  the  duties  of  Congress,  or  the  occa- 
sions on  which  it  shall  exercise  the  powers  belonging  to  it,  and  so  it 
is  of  the  co-ordinate  branches  of  the  government.  They  must  in  every 
case  judge  for  themselves  within  their  proper  spheres. 

It  is  for  the  legislature  to  pass  laws,  the  judges  to  interpret  them 
when  suits  arise,  and  the  Executive  to  execute  them.  In  the  perform- 
ance of  these  several  duties  it  will  often  happen  that  these  several  de- 
partments of  the  government  are  called  on  to  interpret  the  same  laws, 
but  the  action  of  each  is  independent,  within  its  proper  sphere.  Ileither 
is  bound  to  conform  to  the  opinion  of  the  other,  where,  by  the  Consti- 
tution and  laws,  such  opinion  is  not  coupled  with  power  to  enforce  it; 
and,  in  the  absence  of  such  power,  such  opinions  are  entitled  to  respect 
so  far  only  as  they  are  supported  by  reason  in  the  minds  of  those  on 
whom  the  responsibility  of  action  is  devolved. 

I  maintain,  therefore,  it  is  not  sufficient,  to  authorize  this  Court  to 
give  a  favorable  judgment  for  the  claimant,  that  he  shall  produce  and 
show  to  the  Court  the  judgment  of  the  Supreme  Court  on  the  same  legal 
questions,  and  the  verdict  of  a  jury  on  the  same  matters  of  fact;  be- 
cause, although  the  opinion  and  verdict  are  conclusive  on  all  matters 
within  the  jurisdiction  of  the  Court,  they  are  not  so  as  respects  the 
same  questions  of  law  and  fact  arising  out  of  the  jurisdiction  of  the 
Court;  and,  therefore,  whilst  the  record  of  the  Court  here  relied  on  is 
evidence  which  closes  and  balances  the  account  of  the  claimant  with 
the  Treasury  Department,  because  the  law  gives  that  e£fect  to  it^  it 
has  not  such  force  before  this  Court;  being  merely  an  argument — of 
great  authority  I  admit — ^but  still  an  argument  which  is  not  conclu- 
sive, and  which  in  this  case,  and  many  others,  has  failed  to  satisfy 
Congress.  The  claimant  must,  then,  set  forth  in  his  petition  the  par- 
ticulars of  the  service  he  has  rendered,  for  which  he  claims  compen- 
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aation,  the  law  which  authorizes  his  employment  and  compensation^ 
and  the  amount  remaining  due  and  unpaid,  which  he  claims,  and  not 
the  judgment  of  a  court  where  he  was  sued  as  a  debtor,  and  wherein 
a  portion  of  the  compensation  was  allowed  by  the  court  to  sefc  off  the 
indebtedness  charged  against  him. 

This  claim  is  trifling  in  itself,  but  it  is  the  forerunner  of  others,  in- 
volving hundreds  of  thousands,  and  therefore  I  attach  great  importance 
to  the  question  I  have  endeavored  to  present. 

M.  BLAIR. 


in  the  ooubt  of  claims. 
Thomas  Fillebbown  v8.  Thb  Unitrd  States. 

SoARBURGH,  J.,  delivered  the  opinion  of  the  C!ourt. 

In  the  year  1829  the  United  States  instituted  a  suit  against  the  pe* 
titioner  in  the  circuit  court  for  the  District  of  Columbia.  This  suit 
was  so  proceeded  in  that  on  the  26th  day  of  May,  A.  D.  1831,  a  ver- 
dict was  rendered  in  favor  of  the  defendant,  that  he  did  not  assume 
upon  himselfin  manner  and  form  as  the  United  States  had  complained, 
and  thereupon  the  court  gave  judgment  that  the  United  States  take 
nothing  by  their  writ  and  declaration,  and  that  the  petitioner  go 
thereof  without  day,  &c.  The  jury,  at  the  time  of  bringing  in  their 
verdict,  filed  in  court  the  following  certificate :  "  The  jurors  empan- 
nelled  in  the  case  of  The  United  States  w.  Thomas  Fillebrown,  jr., 
find,  upon  examining  the  accounts  filed,  that  the  United  States  are 
indebted  to  the  said  Fillebrown  in  the  sum  of  four  hundred  and  thirty 
dollars."    No  further  action  was  taken  thereon  by  the  court. 

The  petitioner  claims  the  sum  of  |430. 

The  certificate  of  the  jury  is  no  evidence  whatever  that  the  amount 
embraced  by  it  in  due  the  petitioner.  The  certificate  is  not  a  verdict 
either  in  form  or  substance,  and  the  court  took  no  further  action  upon 
it  than  merely  to  permit  it  to  be  filed. 

There  was,  however,  evidence  submitted  to  the  jury  in  that  case 
which  we  think  is  proper  evidence  in  this  case  in  favor  of  the  original 
merits  of  the  petitioner's  claim.  This  evidence  consists  of  a  deposition 
of  Samuel  L.  Southard,  who  is  now  dead,  and  documents  from  the 
executive  departments  of  the  government.  The  deposition  of  S.  L. 
Southard  is  proper  evidence,  because  the  case  in  which  it  was  taken 
and  read  was  between  the  parties  in  this  case,  and  in  reference  to  the 
same  subject-matter,  and  tne  witness  is  dead.  The  documentary  evi- 
dence is,  in  itself,  properly  admissible  in  this  case. 

The  case  of  The  United  States  vs.  Fillebrown,  above  mentioned,  was 
carried  to  the  Supreme  Court,  and  is  reported  in  7  Peters,  28.  The 
principles  of  the  petitioner's  claim  as  it  now  stands  before  this  Court 
were  settled  by  the  Supreme  Court. 

The  matters  in  dispute  between  the  parties  in  the  above  mentioned 
suit  were  as  follows : 

1.  The  United  States  claimed  against  the  petitioner  for  overcharge 
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of  salary  from  May  6  to  November  7,  A.  D.  1825,  six  months  one 
day,  at  $250,  making  $125  68. 

Mr.  Southard  proves  that  the  petitioner  was  duly  appointed  secre- 
tary of  the  board  of  commissioners  of  the  navy  hospital  fund,  at  a 
salary  of  $250  a  year ;  that  some  time  after  his  appointment,  when  it 
was  considered  proper  to  keep  separate  records  and  files  of  whatever 
related  to  this  tuna,  he  was  directed  to  procure  the  necessary  books 
and  make  the  necessary  examinations  into  the  records  and  files  of  the 
navy  office  and  Fourth  Auditor's  office,  and  do  whatever  was  required 
to  place  the  papers  belonging  to  the  fuod  in  a  proper  condition  ;  and 
that  for  tliis  service  he  was  allowed  to  ante  date  his  appointment  six 
months,  and  to  draw  a  warrant  for  his  salary  for  that  period.  Upon 
this  item  the  Supreme  Court  remark:  ^'With  respect  to  the  $125 
claimed  for  six  months'  salary  Mr.  Southard  is  very  explicit.  This 
allowance,  he  says,  was  made  for  extra  services,  and  related  to  a  time 
previous  to  his  appointment,  and  that  the  allowance  had  the  approba- 
tion of  the  board.  This  was  a  service  not  required  or  considered  by 
the  board  as  coming  within  his  duty  as  secretary  under  his  appoint- 
ment, and  a  stipulated  compensation  agreed  to  be  paid  him  therefor. 
It  is  not  perceived  what  possible  objection  can  exist  against  his  being 
allowed  this  stipulated  sum.  Whether  or  not  it  was  more  than  a  just 
compensation  for  his  services  is  a  matter  which  this  Court  cannot  in- 
quire into.  Indeed,  that  has  not  been  pretended,  if  he  is  entitled  to 
anything  beyond  his  salary  of  $250." — (7  Peters'  B.,  45.) 

2.  The  United  States  disallowed  the  petitioner's  claim  of  one  per 
centum  on  the  disbursements  made  by  him  as  disbursing  agent  of  the 
board,  amounting  to  the  sum  of  $2,007  84. 

In  relation  to  this  item  the  Supreme  Court  say : 
.  ^ '  With  respect  to  the  commissions  Mr.  Southard  says,  that  subsequent 
to  the  appointment  of  the  defendant  as  secretary  the  commissioners 
were  enabled,  by  appropriations  and  collecting  money  belonging  to 
the  fund  from  various  sources,  to  proceed  to  apply  the  funds  to  the 
establishment  of  navy  hospitals,  as  required  by  the  act  of  Congress  ; 
that  these  funds  were  placed  in  the  hands  of  the  treasurer  of  the 
United  States,  as  the  treasurer  of  the  commissioners ;  and  that,  in 
collecting  and  disbursing  the  fund  it  was  found  indispensable  to  have 
an  agent,  who  should  attend  carefully  to  it,  and  be  responsible  to  the 
board  ;  that  this  did  not  belong  to  the  duties  of  the  secretary,  but 
that  it  was  thought  best  to  give  the  agency  to  him  on  account  of  his 
acquaintance  with  every  part  of  the  interest  of  the  fund  and  his  fitness 
to  discharge  the  duty ;  that  he  was  appointed  the  agent  with  the  un- 
derstanding that  he  should  receive  a  suitable  compensation  for  the 
services  he  should  render  in  that  capacity ;  that  it  was  the  understand- 
ing of  the  commissioners  that  he  should  receive  compensation  in  the 
mode  and  according  to  the  practice  of  the  government  in  other  similar 
cases  ;  that  he  is  under  the  impression  that  this  was  to  be  by  a  per  cent- 
age  on  the  money  disbursed,  and  that  he  is  also  under  the  impression 
that  he  did,  by  the  authority  of  the  board,  allow  one  or  more  of  the 
accounts  presented  by  the  defendant,  in  conformity  to  the  facts  and 
principles  he  has  detailed. 

**  From  this  testimony,  it  is  very  certain  that  Mr.  Southard  consid- 
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cred  the  agency  of  the  defendant  in  relation  to  the  fund  as  entirely 
distinct  from  his  duty  as  secretary,  and  for  which  he  was  to  have  extra 
compensation;  and  it  is  fairly  to  be  collected  from  this  deposition  that 
all  this  received  the  direct  sanction  of  all  the  commissioners.  But 
whether  it  did  or  not,  it  was  binding  on  the  board,  for  the  Secretary 
of  the  Navy  was  the  acting  commissioner,  havidg  the  authority  of  the 
board  for  doing  what  he  did,  and  his  acts  were  the  acts  of  the  board 
in  judgment  of  law.  It  was,  therefore,  an  express  contract  entered 
into  between  the  board  or  its  agent  and  the  defendant;  and  it  was 
not  in  the  power  of  the  board,  composed  even  of  the  same  men,  after 
the  service  had  been  performed,  to  rescind  the  contract  and  withhold 
from  the  defendant  the  stipulated  compensation.  There  is  no  doubt 
the  board  composed  of  other  members  had  the  same  power  over  this 
matter  as  the  former  board.  But  it  cannot  be  admitted  that  it  had 
any  greater  power*  The  rejection,  therefore,  of  these  claims  of  the 
7th  of  September,  1829,  after  all  the  services  had  been  performed 
by  the  defendant,  can  have  no  influence  on  the  question." — (7  Peters 
R.,  46,  460 

Again:  *'The  authority  of  the  commissioners  to  appoint  a  secretary 
has  not  been  denied;  and  this  same  authority  must  necessarily  exist 
to  appoint  agents  and  superintendents  for  the  management  of  the 
business  connected  with  the  employment  of  the  fund;  and  which,  in 
the  absence  of  any  regulation  by  law  on  the  subject,  must  carry  with  it  a 
right  to  determine  the  compensation  to  be  allowed  them." — (7  Peters 

R.,  44.) 

Again:  **If  the  board  had  authority  to  employ  the  defendant  to 
perform  the  services  which  he  has  rendered,  and  these  services  have 
been  actually  rendered  at  the  request  of  the  board,  the  law  implies  a 
promise  to  pay  for  the  same." — (7  Peters  R.,  48.) 

We  follow  the  views  of  the  Supreme  Court  as  to  the  eflFect  of  Mr. 
Southard's  testimony,  and  are,  of  course,  bound  by  the  principles  of 
law  established  by  that  court. 

The  first  item  above  mentioned  was $125  68 

The  second  item  above  mentioned  was 2, 007  84 

Making  a  total  of. 2,133  52 

From  which  the  United  States  deducted  for  salary  from  6th 
February,  A.  D.  1829,  to  the  16th  of  May,  A.  D.  1829, 
which  had  not  been  charged  in  the  account  rendered  by 
the  petitioner,  three  months  eleven  days 70  14 

Leaving  a  balance  claimed  by  the  United  States  of 2,063  38 

The  petitioner  on  his  part  insisted  that  he  was  entitled  to  his  salary, 
and  in  addition  thereto  to  a  commission  of  one  per  centum  on  his 
disbursements.     He  therefore  claimed  as  follows: 

(I.)  His  salary  from  February  7  to  May  16,  A.  D.  1829,  three 
months  ten  days,  at  $250  a  year.  (This  the  government 
conceded  to  be  just,  and  allowed,  therefore,  as  above  stated, 

$70  14) $69  36 
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(2.)  Commissions  on  the  following  disbursements,  at  one  per 
centum : 

1829,   March  3.  To  T.  Newton,  for  land |9,000 

April  4.  To  J.  Haviland,  (advance) 10,000 

April  14.  To  W.  Stickland,  (advance) 10,000 

$29,000    $290  00 
The  testimony  of  Mr.  Southard  and  the  documentary  evi- 
dence show  that  these  disbursements  were  made  by  the 
petitioner  as  the  disbursing  agent  of  the  board. 

(3.)  For  short  charge  of  commissions  in  account  rendered 
March  2,  A.  D.  1829,  to  wit: 

On  $207,848  48,  at  one  per  cent $2,078  48 

Deduct  amount  charged  and  received •   2,007  84 

70  64 


Making  his  whole  claim  the  sum  of • $430  00 


The  documentary  evidence  shows  that  besides  the  above  mentioned 
sums  paid  to  T.  Newton,  J,  Haviland,  and  W.  Stickland,  respectively, 
the  petitioner  disbursed  also  the  above  named  sum  of  $207,848  48. 

It  is  apparent,  therefore,  that  the  only  matters  really  in  dispute 
between  the  parties  were  (1)  the  above  mentioned  sum  of  $125,  and 
(2)  the  commissions  claimed  by  the  petitioner;  and  that  if  the  peti- 
tioner was  entitled  to  these  two  items,  he  is  now  entitled  to  the  above 
mei^tiQi^ed  sum  of  $430,  the  amount  claimed  by  him. 

That  the  petitioner  was  entitled  to  the  above  named  sum  of  $125  is 
clear,  ^e  think,  beyond  dispute. 

It  ip  e(^ual}y  clear,  too,  from  the  evidence  in  this  case  and  the  legal 
principles  adjudicated  by  the  Supreme  Court,  that  the  petitioner  was 
entitled  to  a  commission  of  one  per  centum  on  the  disbursements  made 
by  him  ap  the  disbursing  agent  of  the  board. 

We  are  therefore  of  the  opinion  that  the  petitioner  is  entitled  to 
relief,  ai^d  shall  report  to  Congress  a  bill  in  his  favor  for  the  sum  of 
$430.  ^  • 


35th  Congress,  >  HOUSE  OF  REPRESENTATIVES.  C  Rep.  C.  C. 
2d  Session.      S  }   No.  194. 


REPRESENTATIVES  OP  JAMES  HOOKER,  DECEASED. 


Fkbktta&t  3,  1859.— Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  CoTTRT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

StcUes  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

HERMAN  HOOKER  and  others  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Petitioners'  brief. 

3.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -1  seal  of  said  Court,  at  Washington^  this  third  day  of  Fobruary, 
'■       J  A.  D.  1859. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


UNITED  STATES  COURT  OF  CLAIMS. 

Petition. 

Herman  Hooker,  et  al.y  heirs-at-law  and  representatives  of  James 

Hooker,  deceased,  vs.  The  United  States. 

To  the  honorable  the  Judges  of  the  Court  of  Claims : 

The  petition  of  the  Rev.  Herman  Hooker,  Maria  Goodspeed,  Emily 
Ransom,  James  C.  Hooker,  Mary  J.  Mann,  and  others,  children  and 
grandchildren  of  James  Hooker,  deceased,  late  of  the  State  of  Ver- 
mont, respectfully  represents : 

That  James  Hooker,  deceased,  the  father  and  grandfather  of  your 
petitioners,  was  a  non-commissioned  officer  in  the  war  of  the  revolu- 
tion, of  the  Connecticut  line,  and  on  the  continental  establishment ; 
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he  served  in  said  war  till  the  end  thereof,  and  was  participant  in  man  j 
important  battles — ^the  battles  of  Monmonth,  Princeton,  Trenton,  and 
others.  When  the  war  was  over  he  received  an  honorable  discharge, 
and  was  paid  off  in  continental  money,  which  was  almost  worthless. 
He  settled  in  the  State  of  Vermont,  where  he  reared  a  family  of  chil- 
dren in  Christian  and  patriotic  principles ;  and  there  he  died  on  the 
9th  day  of  August,  1844. 

On  the  passage  of  the  act  of  Congress  of  the  18th  March,  1818, 
granting  pensions  for  life  to  officers  and  soldiers  of  the  revolution  who 
should  comply  with  certain  requirements  and  conditions  therein  spe- 
cified, the  said  James  Hooker  doing  all  that  the  law  required,  was 
placed,  as  the  law  directed,  on  the  pension  list  of  the  United  States  as  a 
pensioner  for  life,  at  the  rate  of  eight  dollars  per  month;  that  he  drew 
said  pension  regularly  till  after  the  passage  of  the  act  of  May  1,  1820. 
By  this  last  named  act  the  pensioners  under  the  act  of  1818,  that  they 
might  retain  their  pensions,  were  required  to  perform  other  and  new 
stipulations  not  designated  in  that  act,  and  to  show  that  they  were 
in  such  indigent  circumstances  as  to  be  unable  to  support  themselves 
without  the  assistance  of  their  country  ;  which  the  said  James  Hooker, 
being  a  conscientious  man,  and  possessed  of  a  small  property,  that, 
with  the  labor  and  assistance  of  his  children,  and  with  rigid  economy, 
might  yield  him  support  without  the  assistance  of  his  country,  was 
unwilling  to  do.  He  was,  therefore,  dropped  from  the  pension  list, 
and  the  payment  of  his  pension  was  discontinued.  But,  under  the 
act  of  May  16,  1828,  he  was  restored  to  the  pension  list,  and  received 
a  pension  under  that  act  as  long  as  he  lived,  but  at  a  lower  rate  than 
was  allowed  under  the  act  of  1818,  as  aforesaid.  He  always  thought 
he  had  a  legal  claim  to  more  than  was  paid  to  him,  and  regarded  his 
being  dropped  from  the  list,  under  the  act  of  1820,  as  a  great  hardship. 

In  view  of  these  facts  the  petitioners  believe  that  James  Hooker, 
having  complied  with  the  terms  and  conditions  proposed  by  the  act  of 
March  18,  1818,  was,  in  virtue  of  the  same,  vested  with  a  right  to 
receive  from  the  United  States  eight  dollars  per  month  during  his  life ; 
and  of  which  right  he  could  not  be  divested,  without  his  consent,  by 
any  subsequent  act ;  that  he  had  a  just  claim  against  the  United 
States  for  the  amount  at  eight  dollars  per  month  from  the  time  the 
last  payment  was  made  to  him,  under  the  act  of  1818,  to  the  day  of 
his  death,  less  the  amount  he  received  under  the  act  of  May  15, 1828 ; 
and  that,  at  his  death,  the  right  to  the  same  enured  to  your  petitioners 
as  the  heirs-at-law  and  representatives  of  the  said  James  Hooker  ;  and 
therefore  they  pray  this  claim,  and  ask  a  report  of  this  honorable 
Court  in  their  behalf  to  the  Congress  of  the  United  States }  and  they 
will  pray,  &c. 

J.  F.  POLK, 

Cotmsd/ar  Otaimants. 
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IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

The  Bey.  Herman  Hooker  and  otherfl,  heirs  and  represeDtatives  of 

James  Hooker,  deceased^ 

The  UNriBD  Statbs. 

Britf  €jf^  ike  petitionera. 

THB  FACTS. 

James  Hooker,  the  ancestor  of  the  petitioners,  wjm  a  non-com* 
missioned  officer  in  the  war  of  the  revolution,  and  served  until  the  end 
thereof.  He  became  a  pensioner  of  the  United  States  under  the  act  of 
Congress  of  the  18th  of  March,  1818,  having  done  all  that  the  act  re- 
quired for  the  attainment  of  that  end. — (Statutes  at  Large,  vol.  3,  p. 
140,  sees.  1  and  2.)  Afterwards,  to  wit,  the  Ist  of  May,  1820,  Congress 
parsed  another  act,  whereby  the  pensioners  under  the  act  of  1818,  afore- 
said, were  required  to  pertbrm  other  and  new  stipulations ;  failing  to 
do  which  they  were  not  to  be  paid  after  the  4th  of  March,  1820,  and 
the  Secretary  of  War  was  directed  to  cause  their  names  to  be  struck 
from  the  list  of  pensioners  under  said  act.  James  Hooker,  the  ances- 
tor of  the  petitioners,  failed  to  perform  the  new  and  additional  stipu- 
lations, and  his  name  was  struck  from  the  list  of  pensioners  under  the 
act  of  1818,  aforesaid. 

THB  ARQUMBNT. 

It  is  argued,  on  the  part  of  the  petitioners,  that  the  requirements  of 
the  act  of  18th  March,  1818,  were  terms  voluntarily  proposed  by  the 
government  to  individuals  of  certain  classes  of  citizens,  the  performance 
of  which  by  any  of  the  latter  completed  a  contract  between  the  parties, 
which  could  not  be  annulled  or  avoided  by  any  subsequent  act  of 
Congress  without  the  consent  of  the  other  party. — See  Story  on  Con- 
tracts, sections  429,  430,  463,  and  454,  and  references,  2d  Blackstone, 
(Christian's  edition,)  pp.  445,  446  ;  5th  Cranch,  (Yiolett  va.  Fatten,) 
p.  150. 

The  act  of  1818,  aforesaid,  expressly  declares  that  every  non-com- 
missioned officer  as  therein  designated  who  shall  have  substantiated 
his  claim  to  a  pension  in  the  manner  therein  directed  shall  receive  a 

{>ension  from  the  United  States  ''of  eight  dollars  per  month  during 
ife,''  provided  he  shall  have  relinquished  his  claim  to  every  pension 
previously  allowed  him.  He  is  then  directed  what  to  do  to  entitle  him 
to  the  provisions  of  the  act ;  the  judge  before  whom  the  testimony  is 
taken  is  required  to  transmit  it  with  the  proceedings  to  the  Secretary 
of  War ;  and,  finally,  the  Secretary  of  War  is  required,  if  he  is  satisfied 
the  applicant  comes  under  the  provisions  of  the  act,  to  place  him  on 
the  pension  list  of  the  United  States,  to  be  paid,  &c. 

James  Hooker,  in  the  manner  prescribed  by  the  act,  established  his 
right  to  the  provisions  thereof,  as  a  non-commissioned  officer,  to  the 
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satisfaction  of  the  judge  and  of  the  Secretary  of  War,  and  was  placed, 
accordingly,  by  the  latter,  on  the  pension  list ;  and  he  so  continned 
and  was  paid  till  stricken  off  under  the  act  of  1820,  aforesaid ;  of  all 
which  there  is  abundant  record  evidence. 

The  contract  having  been  thus  completed,  and  having  gone  into 
operation,  it  was  not  competent  for  the  government  rightfully  to 
deprive  James  Hooker  of  its  benefits  without  his  assent ;  and  he  had  a 
right  to  reject  the  new  and  additional  terms  proposed  by  the  act  of  Ist 
May,  1820,  chap.  53,  for  his  performance.  The  act,  therefore,  so  far 
as  it  attempted  to  impose  new  conditions  and  penalties  for  the  non- 
performance thereof,  was  null  and  void ;  and  the  stopping  of  payment 
of  the  pension  stipulated  by  the  act  of  1818,  aforesaid,  and  the  striking 
of  the  name  of  James  Hooker  from  the  list  of  pensioners  for  his  non- 
performance of  said  additional  terms,  was  a  wrong,  for  which,  as  a 
measure  of  damages,  the  petitioners  are  deemed  to  be  entitled  to  an 
allowance  of  interest,  in  addition  to  the  arrears  of  pension  due  to  James 
Hooker  from  the  time  when  he  was  last  paid  under  the  act  of  March 
18,  1818. 

J.  P.  POLK, 
Of  Counsel  for  the  Petitioners. 


IN  THE  COURT  OP  CLAIMS. 

Herman  Hooker  etal.,  heirs  and  representatives  of  James  Hooker, 

vs. 
The  United  States. 

LoRiNG,  J.,  delivered  the  opinion  of  the  Court. 

The  case  is  submitted  on  the  petition ;  and  in  that  it  is  alleged  that 
James  Hooker  was  a  non-commissioned  officer  in  the  war  of  the  revo- 
lution, in  the  Connecticut  line,  and  on  the  continental  establishment, 
and  served  until  the  end  of  the  war.  That  under  the  statute  of  18th 
March,  1818,  (3  Stat,  at  Large,  410,)  entitled  **An  act  to  provide  for 
certain  persons  engaged  in  the  land  and  naval  service  of  the  United 
States  in  the  revolutionary  war,"  he  was  a  pensioner  for  life,  and  as  such 
received  eight  dollars  per  month  until  the  passage  of  the  act  of  May 
1^  1820,  (3  Stat,  at  Large,  567,)  entitled  ^'An  act  in  addition  to  an  act 
entitled  *  An  act  to  provide  tor  certain  persons  engaged  in  the  land 
and  naval  service  of  the  United  States  in  the  revolutionary  war,' 
passed  the  eighteenth  day  of  March,  one  thousand  eight  hundred  and 
eighteen."  That  then  the  said  James  Hooker  being  unable  con- 
scientiously to  make  the  proof  of  indigence  required  by  the  act  last 
mentioned,  he  forbore  all  attempts  to  do  so,  and  was  dropped  from 
the  pension  list.  That  he  was  restored  to  the  pension  list  under  the 
statute  of  15th  May,  1828,  entitled  ^'An  act  for  the  relief  of  certain 
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BQrviying  officers  and  soldiers  of  the  army  of  the  revolution/'  and 
received  for  the  residue  of  his  life  the  pension  provided  for  his  grade 
by  that  act,  which  the  petition  alleges  was  less  than  the  pension  he 
had  received  under  the  statute  of  May  18,  1818. 

The  petitioners  then  allege  that  they  are  the  children  and  grand- 
children of  said  James  Hooker  and  his  representatives  and  heirs-at- 
law,  and  they  claim  the  amount  of  balances  due  to  him  as  pensioner 
under  the  act  of  18th  May,  1818,  from  Ist  May,  1820,  to  19th  August, 
1844,  when  he  died. 

The  act  of  18th  May,  1818,  related  to  and  provided  for  only  those 
survivors  of  the  war  of  the  revolution  who,  by  reason  of  ^^  reduced 
circumstances  in  Kfey"  should  be  in  need  of  assistance  from  the  country 
for  support ;  and  it  specified  the  evidence  that  should  be  furnished  of 
such  ** reduced  circumstances."  The  act  of  May  1,  1820,  was  "in 
addition  to"  the  act  of  May  18,  1818,  and  referred  only  to  the  same 
class  of  pensioners,  but  required  other  and  further  evidence  of  such 
reduced  circumstances. 

It  is  claimed  by  the  petitioners  that  James  Hooker,  by  complying 
with  the  requirements  as  to  "reduced  circumstances"  specified  in 
the  act  of  18th  May,  1818,  acquired  "a  vested  right"  in  the  pension 
it  gave,  which  could  not  be  divested,  without  his  assent,  by  the  subse- 
quent act  of  1st  May,  1820.  But  it  is  observable  that  the  latler  act 
did  not  alter  in  any  way  the  grounds  or  reason  on  which  the  act  of 
18th  May,  1818,  granted  its  pension,  but  altered  only  the  evidence 
by  which  that  ground  or  reason  was  to  be  shown.  And  we  are  of 
opinion  that  it  was  entirely  competent  for  Congress  to  do  this,  and 
thus  to  protect  the  bounty  of  the  nation  from  abuse.  The  act  of  May 
18,  1818,  was  not  a  contract  for  the  particular  evidence  it  specified  ; 
the  pension  it  granted  rested  on  no  legal  obligation^  and  was  in  fulfil- 
ment of  none ;  it  was  the  voluntary  offering  of  a  grateful  country, 
and  therefore  the  country  might  prescribe  or  modify  its  terms,  and 
determine  its  continuance ;  while  it  continued  it  was  an  annual  gift 
to  a  certain  class  of  persons,  and  the  pension  list  and  the  pension  cer- 
tificate were  only  the  evidence  that  the  pensioner  belonged  to  that  class. 
The  act  itself  was  a  law  of  Congress  which  it  might  amend  or  repeal, 
and  when  James  Hooker,  in  his  conscientious  action,  declined  or 
forbore  to  proffer  the  evidence  the  act  of  May  1,  1820,  required,  he 
ceased^  by  due  operation  of  law,  to  be  a  pensioner  of  the  United  States. 

The  act  of  15th  May,  1828,  had  no  reference  whatever  to  the  "  re- 
duced circumstances"  of  its  pensioners,  but  included  all  officers  and 
soldiers  who  "  became  entitled  to  receive  a  reward  of  eighty  dollars 
under  a  resolve  of  Congress  of  May  15,  1778."  It  was,  therefore,  as 
1[)ein^  within  that  requirement  of  the  act,  that  James  Hooker  was 
pensioned  under  it.  And  the  proviso  of  the  act  of  15th  May,  1828^ 
declares  "  that  no  non-commissioned  officer,  &c  ,  who  is  now  on 
the  pension  list  of  the  United  States  shall  be  entitled  to  the  benefit  of 
this  act." 

Thus  James  Hooker's  title  to  his  pension  of  full  pay  for  life,  under 
the  act  of  May  15,  1828,  rested  on  the  fact  that  he  was  not  on  the 
pension  list  under  the  act  of  1818  ;  he  averred  that  fact  by  claiming 
and  receiving  his  pension  sixteen  years  under  the  act  of  15th  May, 
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1828.  And  after  Buoh  averment,  and  suoh  receipt  on  the  strength  of 
it,  he^  if  living,  would  be,  and  all  persons  claiming  through  him  are, 
estopped  from  denying  that  fact  or  impugning  it  in  any  way. 

On  the  facts  alleged  in  the  petition,  we  are  of  opinion  that  the 
petitioners  show  no  title  to  the  relief  they  pray. 


35th  Conorbss,  )  HOUSE  OF  REPRESENTATIVES.  (  Rkp.  C.  C. 
2d  Session.     S  }   No.  195. 


CHARLES  ST.  JOHN  CHUBB,  EXECUTOR  OF  LEWIS  WAR- 
RINGTON AND  OTHERS. 


FmRTTART  S,  1359. — Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  prhited. 


The  Court  of  Claims  sabmitted  the  following 

REPORT. 


V,. 


To  the  honorable  the  Senate  and  Hofise  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

CHARLES  ST.  JOHN  CHUBB,  EXECUTOR,  AND  OTHERS, 

vs. 
THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Miscellaneous  Document  of  the  House  of  Representatives  No.  74, 
30th  Congress,  let  session,  agreed  to  be  read  in  evidence,  trans- 
mitted to  the  House  of  Representatives. 

3.  Two  letters  from  the  Secretary  of  the  Navy,  transmitted  to  the 
House  of  Representatives. 

4.  United  States  Solicitor's  brief. 

6.  Opinion  of  the  Court  adverse  to  the  claim, 

Bv  order  of  the  Court  of  Claims. 


In  testimony  whereof  T  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  < 
A  D.  1859. 


r     1    seal  of  said  Court,  at  Washington,  this  third  day  of  February, 


SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  Judges  of  the  United  States  Court  of  Claims : 

The  petition  of  Charles  St.  John  Chubb,  executor  of  the  last  will 
and  testament  of  Lewis  Warrington,  Philip  F.  Yoorhees,  John  Perci- 
val,  Herman  Thorn,  and  Eliza  Hamilton,  administratrix  of  the  estate 
of  C.  B.  Hamilton,  most  respectiiilly  represents :  That  on  the  29th  of 
April,  1814,  the  officers  and  crew  of  the  United  States  sloop-of-war 
Peacock  (Lewis  Warrington  being  then  commander  of  the  Peacock 
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John  B.  Nicholflon  being  lieutenant  of  said  vessel,  Philip  F.  Yoorhees 
being  then  a  lieutenant  of  said  vessel,  Herman  Thorn  being  then 
purser  of  said  vessel,  John  Percival  being  then  sailing-master  of 
said  vessel,  and  C.  B.  Hamilton  being  surgeon  of  said  vessel)  captured, 
after  a  well-contested  action,  his  Britannic  Majesty's  sloop-ot-war 
Epervier,  and  conducted  her  with  her  crew  into  the  port  of  Savannah. 
That  she  was  there  libelled,  aud  decreed  by  the  district  court  of  the 
United  States  as  ''  prize  of  war  to  the  captors,"  the  decree  of  the  court 
being,  as  shown  by  a  certified  copy  thereof  from  the  records  of  that 
court,  herewith  filed,  being  exhibit  A  in  the  accompanying  printed 
documents,  at  page  *I  of  said  exhibit,  as  follows,  viz :  ''  It  is  ordered, 
adjudged^  and  decreed,  that  the  said  sloop-of-war  Epervier,  her  tackle, 
apparel,  guns,  and  other  implements  of  war,  be  condemned  as  prize 
of  war  to  the  captors^  and  sold,  after  due  notice,  by  the  marshal,  and 
the  proceeds  be  diatribufed  as  the  law  directs  respecting  captures  made 
by  the  public  armed  vessels  of  the  United  States,  alter  payment  of 
costs  and  charges."  The  Epervier  had  on  board  certain  specie,  which 
was  also  decreed  by  said  court  (as  shown  by  said  exhibit  A,  on  page 
15)  as  **  prize  of  war  to  the  captors^  to  be  distributed."  "The  captors" 
were  the  persons  mentioned  as  above  in  this  petition,  and  the  other 
officers  and  the  crew.  But  Mr.  John  Eppinger,  the  marshal,  after 
selling  the  Epervier  and  receiving  the  proceeds,  made  the  mistake  of 
paying  one-half  thereof,  and  one-half  of  the  specie  captured  in  the 
Epervier,  into  the  treasury  of  the  United  States ;  and  the  object  of 
this  petition  is  to  make  a  respectful  application  that  ihia^  their  pro- 
perty, bo  restored  to  them. 

The  law  of  the  United  States  passed  April  23,  1800,  directs,  respect- 
ing captures,  as  follows :  *'  The  proceeds  of  all  ships  and  vessels,  and 
the  goods  taken  on  board  of  them^  which  shall  be  adjudged  good  prize, 
shall,  when  of  equal  or  superior  force  to  the  vessel  or  vessels  making 
the  capture,  he  the  sola  property  6/  the  captors." 

That  the  Epervier  was  of  "  equal  force  "  to  the  Peacock  is  shown 
as  follows  :  The  law  of  July  16,  1798,  shows  that  the  ^^  force  "  of  a 
vessel  is  the  number  of.  guns y  which  law  is  as  follows  :  ^^  Be  it  encu^ed, 
(£c. ,  That  the  sum  of  six  hundred  thousand  dollars  shall  be,  and  hereby 
is,  appropriated  to  enable  the  President  of  the  United  St-ates  to  cause 
to  be  built  and  equipped  three  ships  or  vessels,  to  be  of  a/orce  not  less 
than  thirty-two  guns  each,  and  of  the  dimensions  and  model  which  he 
shall  deem  most  advantageous,"  &c.  That  the  Epervier  was  of  equal 
force  to  the  Peacock  is  officially  shown  by  the  United  States,  as  follows : 
The  Secretary  of  the  Navy,  in  an  official  report  to  the  Senate,  dated 
March  14,  1814,  transmits  a  table  of  the  names,  rates,  drc,  of  the 
vessels  ot  the  United  States,  navy,  of  which  exhibit  B  is  an  extract,  in 
which  the  force  of  the  Peacock  is  shown  to  be  eighteen  guns ;  and  said 
Secretary,  in  an  official  report  to  the  Senate,  dated  October  3,  1814, 
transmits  the  official  report  of  the  commander  of  the  Peacock  of  the 
capture  of  the  Epervier,  of  which  exhibit  C  is  a  copy,  in  which  the 
Epervier  is  officially  stated  to  be  of  the  force  of  eighteen  guns.  Also, 
the  official  report  of  Lieutenant  John  B.  Nicholson  of  her  arrival^ 
exhibit  D,  proves  her  to  be  of  the  force  of  eighieen  guns.  Thus  the 
Peacock  and  Epervier  being  proved  by  the  United  States  official  reports 
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to  be  of  equal  force,"  "  the  proceeds  of"  the  Epervier,  and  ^^the. 
goods  taken  on  board/'  were,  in  the  language  of  said  law,  '^the  sole 
property  of  the  captors;"  and  therefore  the  decree  of  the  court,  as 
a^)Ove  mentioned,  that  the  Epervier  and  specie  was  ^'  prize  of  war  to  the 
captors"  was  in  accordance  with  said  law  and  said  official  report  of 
the  Navy  Department. 

Three  other  official  communications  of  the  Navy  Department  demon  • 
fltrate  that  it  was  the  decision  of  that  department  that  the  captors 
possessed  the  sole  interest  in  the  Epervier,  viz  :  One  of  June  11, 1814, 
exhibit  F,  states :  *'  In  respect  to  your  prize,  the  Epervier,  *  * 
*  *  I  am  ready  to  negotiate  with  any  agent  authorized  by  the 
captors  for  the  purchase  of  the  Epervier.''  This  communication  does 
not  state  for  the  half  of  the  Epervier,  but  for  the  Epervier ^  thereby 
expressing  the  whx:^e  of  the  Epervier.  The  communication  of  June 
16,  1814,  exhibit  G,  states:  "  It  is,  however,  proper  that  the  priz3 
and  her  stores  should  be  preserved  in  good  oraer  for  the  '  benefit  of  the 
captors ;'  "  thus  stating  for  the  benefit  of  the  captors^  not  for  the 
benefit  of  the  captors  and  the  United  States  jointly.  The  letter  of  the 
Navy  Department  of  July  24, 1814,  exhibit  H,  states :  *'  I  regret  that 
no  agent  for  the  captors  has  yet  appeared  to  negotiate  with  this  de- 
partment lor  the  sale  of  the  Epervier,''  This  letter  does  not  state  for 
the  captors*  half  of  the  Epervier,  but  for  **  the  Epervier,"  thereby 
expressing  the  tvhde  of  the  Epervier. 

But  the  marshal,  Mr.  John  Eppinger,  after  selling  the  Epervier  and 
receiving  the  proceeds  of  the  sale,  mad6  the  mistake  of  paying  one-half 
of  the  same,  and  one-half  of  the  specie  captured,  into  the  treasury  of 
the  United  States,  as  shown  by  the  receipts  of  James  Marshall,  cashier, 
at  page  17  of  exhibit  A,  and  as  also  shown  by  the  official  statement  of 
said  John  Eppinger,  marshal,  dated  August  12, 1814,  exhibit  I ;  and, 
but  for  your  petitioners  being  away  at  sea  at  the  time,  contending  for 
their  country's  rights  in  neglect  of  their  own,  they  would  have  pre- 
vented this  mistake. 

That  their  title  to  it  wasavESTBD  right,  which,  so  far  from  being  di- 
vested by  the  mistake  of  the  district  marshal  in  paying  it  into  the  trea- 
sury, instead  of  to  the  captors,  could  not  be  divested  even  by  the  extensive 
power  cf  Congress  itself  is  shown  by  the  solemn  decision  of  the  Attorney 
General  of  October  17,  1820,  in  another  prize  case,  at  page  296  of 
published  **  Opinions  of  Attorneys  General,"  as  follows:  '^Inmy 
opinion,  Oongrrc^a  intended  nothing  more  by  this  act  than  to  substitute 
the  $266,000  in  lieu  of  the  proceeds  of  the  sale  of  the  prize  vessels, 
had  they  been  sold  under  the  decree  of  court,  without  the  most  distant 
intention  of  affecting,  in  any  manner,  the  mode  of  distribution,  either 
as  to  the  quantum  or  the  persons  authorized  to  take ;  indeed  they 
COULD  NOT,  IF  THEY  HAD  INTBNDBD  IT,  have  produced  such  an  effect, 
because  that  would  have  been  to  divbst  a  vbstkd  right." 

By  the  capture  the  memorialists  furnished  a  valuable  vessel,  at  a 
time  when  needed,  to  the  government,  and  a  considerable  amount  in 
specie  when  its  credit  was  low,  and  they  cannot  believe  that  the  nation, 
under  cdl  these  circumstances,  will  withhold  this  debt  due  them. 

The  petitioners  respectfully  represent  that  these  proceeds  thus, 
Ist,  by  law  solemnly  enacted  to  be  ^'  the  sole  property  of  the  captors ;" 
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2d,  thu8  Bolemnly  decreed  by  the  court  to  be  their  property  ;  3d,  thus 
shown  by  the  United  States  official  report  and  law  to  be  a  capture 
from  an  '^  equal,"  and  thus  a  vested  right  acquired  by  the  captors  U> 
the  whole ;  and  4th,  admitted  by  the  ifavy  Department  in  three  offi- 
cial communications  to  be  their  property — is  their  property.  They 
therefore  petition  your  honors  that  this  their  property  be  restored  to 
them,  in  accordance  with  the  constitutional  provision,  '^  nor  shall 
private  property  be  taken  for  public  use  without  jnst  compensation." 

Since  this  claim  has  been  before  Congress,  two  unfavorable  reports 
(one  in  the  Senate  by  the  committee  asking  to  be  discharged)  have 
been  made  in  relation  to  it,  but  they  were  made  in  consequence  of  the 
want  of  the  principal  testimony  in  support  of  it ;  since,  however,  the 
official  testimony  has  been  obtained  from  the  records  of  the  United 
States  court  of  Georgia,  and  official  correspondence  from  the  Navy 
Department,  no  adverse  report  has  ever  been  made.  On  the  contrary, 
since  this  official  testimony  has  been  obtained,  the  Senate  have,  at 
three  different  sessions,  unanimously  passed  bills  for  the  relief  of  the 
claimants ;  and  the  Committee  of  Naval  Affairs  of  the  House  of  Rep- 
resentatives have  made  a  favorable  report  three  times^  which  were  not 
reached  ;  all  of  which  will  fully  appear  by  the  documents  accompany- 
ing Senate  bill  No.  35,  on  the  calendar  of  the  House  of  Representa- 
tives, referred  by  a  resolution  of  that  House  to  your  honorable  Court 

The  action  in  Congress  on  this  claim  is  as  follows,  viz :  On  May  2, 
1836,  memorial  referred  in  Senate  to  Committee  on  Navid  Affairs,  and 
nothing  done.  On  January  9,  18379  referred  in  Senate  to  Com- 
mittee on  Naval  Affairs,  and  nothing  done.  On  March  21,  1838, 
referred  in  Senate  to  Committee  on  Naval  Affairs,  and  on  July  7, 
1838,  committee  discharged  from  further  consideration  of  it  In  28th 
Congress,  1st  session,  on  January  23,  1844,  in  the  House  of  Repre- 
sentatives, memorial  was  referred  to  Committee  on  Naval  Affairs, 
which,  on  February  28, 1844,  made  an  adverse  report,  vide  page  505  of 
Journal.  In  30th  Congress,  Ist  session,  on  April  26,  1848,  as  vide 
its  Journal,  page  735^  bill  No.  435  was  reportea,  and  memorial  and 
documents  accompanying  ordered  to  be  printed,  being  Miscellaneous 
Document  No.  74,  and  not  reached  on  the  calendar.  In  31st  Con- 
gress^ 1st  session,  Committee  on  Naval  Affairs  reported  bill  No  210, 
and  report  No.  202,  vide  page  728  of  its  Journal  ;  and  at  same  ses- 
sion. Senate  bill  No.  121  passed  Senate  on  August  19,  1850,  as  vide 
page  664  ot  its  Journal;  and  as  House  bill  No.  210  had  been  previously 
referred  to  Committee  of  the  Whole,  bill  564  was  referred  to  Committee 
of  the  Whole,  and  Idil  not  reached  for  debate.  In  3lBt  Congress,  2d 
session,  on  March  3,  1851,  Mr.  Schenck  moved,  as  vide  page  438 
JournsJ,  Committee  of  the  Whole  be  discharged  from  further  considera- 
tion— ayes  69,  noes  48,  not  two-thirds  ;  and  on  same  day  Mr.  Meade 
made  same  motion,  but  not  two-thirds.  Being  the  last  workine  day 
of  the  session,  there  was  an  intense  pressure  of  the  public  business, 
and  aiill  there  was  a  very  large  majority  in  favor  of  Committee  of  the 
Whole  being  discharged,  which  discharge,  as  is  well  known  to  your 
honorable  Court,  is  considered  as  a  teat  questionj  and  shows  that  the 
senee  of  a  very  large  majority  was  for  its  passage.  In  31st  Congress, 
2d  session,  bill  No.  38  passed  Senate  on  February  7/1852,  as  vide  its 
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Journal,  page  188,  and  on  February  12, 1852,  as  vide  House  Journal, 
page  345,  was  referred  to  Committee  on  Naval  Affairs  ;  which  Com- 
mittee, though  desirous  to  report  the  bill,  was  not  reached  in  the  call 
of  committees  for  reports  by  the  Speaker,  during  the  ordy  remaining 
19  days  of  the  session.  In  the  33d  Congress,  1st  session,  bill  No.  35 
passed  the  Senate,  as  vide  its  Journal,  page  107,  on  January  17,  1854; 
and  this  bill  was  reported  favorably  in  the  House  of  Representatives 
on  June  13,  1854,  vide  page  997  of  its  Journal,  but  not  reached  for 
debate  in  consequence  of  the  pressure  of  the  public  business  before  the 
House  of  Bepresentativea.  And,  as  in  duty  bound,  your  petitioners 
will  ever  pray.  ' 

Tour  petitioners  further  show  that  their  respective  shares  in  the  said 
prize  money,  under  the  act  of  Congress,  remain  their  property 
respectively,  and  that  no  other  persons  are  interested  therein. 

CHARLES  ST.  JOHN  CHUBB, 
ExeoiUor  of  the  last  will  and  testament  of  Lewis  Warrington. 

PHILIP  F.  VOORHEES. 

JOHN  PERCIVAL. 

HERMAN  THORN. 

ELIZA  HAMILTON, 
Administratrix  of  the  estate  of  C.  S,  Hamilton^ 
By  ISAAC  N.  COFFIN. 

District  of  Colubibia,  )  ^„ 

>    MM 

Washington  cotmty,    )     ' 

Before  me,  a  justice  of  the  peace  in  and  for  said  county,  on  this 
fifth  day  of  May,  1856,  personally  appeared  Isaac  N.  Coffin^  agent 
of  the  above  named  petitioners,  and  made  oath  that  the  facts  stated 
in  the  said  petition  are  true  to  the  best  of  his  knowledge  and  belief. 

B.  K.  MORSELL,  J.  P. 


COURT  OF  CLAIMS.— No.  585. 

Cases  of  the  executor  of  Commodore   Warrington  and  others ^  captors  of 

the  British  sLoop^f-war  Eperoier. 

It  is  agreed  that  the  record  of  the  Prize  court  and  the  other  public 
and  official  documents  contained  in  the  printed  document  of  the  House 
of  Representatives,  30th  Congress,  1st  session,  miscellaneous,  No. 
74,  (a  copy  of  which  is  hereto  annexed,)  may  be  read  in  evidence  in 
these  cases  from  the  said  printed  document. 

JAS.  D.  Mcpherson, 

Deputy  Solidior. 

BADGER  &  CARLISLE, 

For  Claimaiua. 
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Memorial  of  Lewis  Warrington ,  captain  in  the  United  States  navy,  in 
behalf  of  himself  and  the  officers  and  crew  of  the  U.  S,  sloop^fwar 
FeacGckj  praying  that  one-half  of  the  proceeds  of  the  Epervier  and 
goods,  which  went  into  the  treasury  by  mistake,  be  restored  to  the  on- 
cers and  crew  of  said  vessel,  it  having  been  decreed  to  them  by  the 
United  States  court  as  captors,  April  26,  1848. 

The  memorial  of  the  undersigned,  a  captain  in  the  navy  of  the  United 
States,  in  behalf  of  himself  and  of  the  oflBcers  and  crew  of  the  sloop- 
of-war  Peacock  at  the  time  of  the  capture  of  the  Epervier,  most  re- 
spectfully represents,  that  on  the  2yth  of  April,  18  .4,  they  captured, 
after  a  well-contested  action,  his  Britannic  Majesty's  sloop-of-war 
Epervier,  and  conducted  her,  with  her  crew,  into  the  port  of  Savannah. 
That  she  was  there  libelled,  and  decreed  by  the  district  court  of  the 
United  States  *'as  prize  of  war  to  the  captors^"  the  decree  of  the 
court  being,  as  shown  by  a  certified  copy  thereof  from  the  records  of 
that  court,  herewith  filed,  (being  exhibit  A,)  at  page  7  of  said  exhibit, 
as  follows,  viz  :  '^  It  is  ordered,  adjudged,  and  decreed  that  the  said 
sloop-of-war  Epervier,  her  tackle,  apparel,  guns,  and  other  implements 
of  war,  be  condemned  as  prize  of  war  to  the  captors,  and  sold  after  due 
notice  by  the  marshal,  and  the  proceeds  be  distributed  as  the  law  di- 
rects respecting  captures  made  by  the  public  armed  vessels  of  the 
United  States,  after  payment  of  costs  and  charges."  The  Epervier 
had  on  board  certain  specie,  which  was  also  decreed  by  said  court  (as 
shown  by  said  exhibit  A,  at  page  12,)  as  '^  prize  of  war  to  the  captors, 
to  be  distributed."  **  The  captors"  were  the  undersigned  and  the 
other  ofiicers,  and  the  crew.  Notwithstanding  this,  Mr.  John  Ep- 
pinger,  the  marshal,  after  selling  the  Epervier  and  receiving  the  pro- 
ceeds, made  the  mistake  of  paying  one-half  thereof ,  and  one-half  of 
the  specie  captured  in  the  Epervier,  into  the  treasury  of  the  United 
States  ;  and  the  object  of  this  memorial  is  to  make  a  respectful  appli- 
cation and  demand  that  this  their  property  be  restored  to  them. 

Q^he  law  of  the  United  States  passed  April  23,  1800,  *' directs  re- 
specting captures,"  as  follows  :  **  The  proceeds  of  all  ships  and  ves- 
sels, and  the  goods  taken  on  board  of  them,  which  shall  be  adjudged 
good  prize,  shall,  when  of  equal  or  superior  force  to  the  vessel  or  ves- 
sels making  the  capture,  be  the  scie  property  of  the  captors.** 

That  the  Epervier  was  of  "  equal  force"  to  the  Peacock,  is  shown 
as  follows :  The  law  of  July  1 6,  1798,  shows  that  the  ''^  force  of  a  ves- 
sel is  the  number  of  guns,"  which  law  is  as  follows  ;  "  Be  it  enacted, 
&G,,  That  the  sum  of  six  hundred  thousand  .dollars  shall  be,  and 
hereby  is  appropriated,  to  enable  the  President  of  the  United  States 
to  cause  to  be  built  and  equipped  three  ships  or  vessels,  to  be  of  el  force 
not  less  than  thirty-two  guns  each,  and  of  the  dimensions  and  model 
which  he  shall  deem  most  advantageous,"  &c.  That  the  Epervier 
was  of  equal  force  to  the  Peacock,  is  officially  shown  by  the  United 
States  as  follows :  The  Secretary  of  the  Navy^  in  an  official  report  to 
the  Senate,  dated  March  14,  1814,  transmits  a  table  of  the  names, 
rates^  &c,,  of  the  vessels  of  the  United  States  navy,  of  which  exhibit 
B  is  an  extract,  in  which  the  force  of  the  Peacock  is  shown  to  be 
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eighteen  gans  ;  and  said  Secretary  in  an  official  report  to  the  Senate, 
dated  October  3,  1814,  transmits  the  official  report  of  the  commander 
of  the  Peacock  of  the  capture  of  the  Epervier,  of  which  exhibit  C  is  a 
copy,  in  which  the  Epervier  is  officially  stated  to  be  of  the  force  of 
eiglUeen  guns.  Also,  the  official  report  of  Lieut.  John  B,  Nicholson, 
of  her  arrival  (exhibit  D)  proves  ner  to  be  of  the  force  of  eighteen 
guns.  Thus  the  Peacock  and  Epervier  being  proved  by  United  States 
official  reports  to  be  of  "  equal  force,"  *'  the  proceeds  of  the  Epervier," 
and  '^  the  goods  taken  on  board,"  were,  in  the  language  of  said  law, 
"  the  sole  property  of  the  captors  ;"  and  therefore  the  decree  of  the 
court  as  above  mentioned,  that  the  Epervier  and  specie  was  '^  prize 
of  war  to  the  captors,"  was  in  accordance  with  said  law  and  said  offi- 
cial reports  of  the  Navy  Department. 

That  the  Navy  Department  considered  the  Epervier  and  goods  as 
decreed  to  the  captors^  is  shown  by  an  official  communication  from  it 
marked  exhibit  E,  which  is  as  follows  ;  ^'  Enclosed  herewith  is  a  copy 
of  the  opinion  of  the  Attorney  General  of  the  United  States  on  the 
elaim  of  the  marshal  of  G-eorgia,  for  a  commission  of  one  and  a  quar- 
ter per  cent,  on  the  amount  of  specie  decreed  to  the  captors  of  the  sloop 
Epervier;  by  which  opinion  the  claim  appears  to  be  inadmissible." 
This  claim  of  the  marshal  was  for  1^  per  cent.,  under  the  act  of  Con- 
gress of  the  28th  of  February,  1799  ;  and  that  the  ^\  per  cent,  was 
charged  on  the  whole  amount  of  specie  captured,  viz :  $117,903,  is 
shown  by  the  amount  charged,  viz  :  1 1,473  78,  at  page  13  of  exhibit 
A,  which  amount  \HJust  \\  per  cent,  on  the  tohole.  As  the  commission 
charged  by  the  marshal  thus  was  on  the  tvJiole  specie  captured,  the 
Secretary  of  the  Navy,*  in  alluding  in  that  letter  to  the  commission 
of  1^  per  cent,  on  '*  the  amount  of  specie  decreed  to  the  captors  of  the 
Epervier,"  certainly  declares  that  the  whole  of  the  specie  was  decreed 
to  the  captors. 

Three  other  official  communications  of  the  Navy  Department  demon- 
strate that  it  was  the  decision  of  that  department  that  the  capfcors  pos- 
sessed the  sole  interest  in  the  Epervier,  viz :  one  of  June  11,1814,  (exhibit 
F,)  states :  *  *  In  respect  to  your  prize,  the  Epervier,  *  *  I  am  ready  to 
negotiate  with  any  agent,  authorized  by  the  captors  for  the  purchase  o/  the 
Epervier."  This  communication  does  not  state  for  the  half  of  the  Eper- 
vier, but  for  the  Epervier y  thereby  expressing  the  whole  of  the  Epervier. 
Theoommunicationof  Junel6, 1814,  (exhibit  G,)  states:  ''It  is  however, 
proper  that  the  prize  and  her  stores  should  be  preserved  in  good  order 
for  the  benefit  of  the  captors;* '  thus  stating,  for  the  benefit  of  tlie  captors ^ 
not  for  the  benefit  of  the  captors  and  the  United  States  jointly.  The 
letter  of  the  Navy  Department  of  July  24,  1814,  (exhibit  H,)  states: 
''I  regret  that  no  agent  for  the  captors  has  yet  appeared  to  negotiate 
with  this  department  for  the  sale  of  the  Epervier."  This  letter  does 
not  state  for  the  captors'  half  of  the  Epervier,  but  for  *'  the  Epervier," 
thereby  expressing  the  whole  of  the  Epervier. 

Notwithstanding  all  these  facts,  the  marshal,  Mr.  John  Eppinger, 
(who  was  in  the  habit  of  making  mistakes,  as  shown  on  the  preceding 
page  in  relation  to  the  commission,)  after  selling  the  Epervier  and 
receiving  the  proceeds  of  the  sale,  made  the  mistake  of  paying  one- 
half  of  the  samC;  and  one-half  of  the  specie  captured,  into  the  Treasury 


8  CHARLES  ST.  JOHN  CHUBB  AND  OTHERS. 

of  the  United  States,  as  shown  bj  the  receipts  of  James  Marshall, 
cashier,  at  page  18  of  exhibit  A,  and  as  also  shown  by  the  official 
staten^ent  of  said  John  Eppingei',  marshal,  dated  August  12,  1814, 
(exhibit  I;)  and  but  for  your  memorialists  being  away  at  sea  at  the 
time,  contending  for  their  country's  rights^  in  neglect  of  their  ouw,  they 
would  have  prevented  this  mistake. 

That  their  title  to  it  was  a  vested  right — which,  so  far  from  being 
divested  by  the  mistake  of  the  district  marshal  in  paying  it  into  the 
treasury  instead  of  to  the  captors,  could  not  be  divested  even  by  the 
extensive  power  of  Congress  itself,  with  its  act  signed  by  the  Executive, 
is  shown  by  the  solemn  decision  of  the  Attorney  General,  of  October 
17,  1820,  in  another  prize  case,  at  page  296  of  published  ''  Opinions 
of  Attorneys  General,"  as  follows:  "In  my  opinion.  Congress  ii- 
tended  nothing  more  by  th'S  act  than  to  substitute  the  $255,000  in  lieu 
of  the  proceeds  of  the  sale  of  the  prize  vessels,  had  they  been  sold 
under  the  decree  of  court,  without  the  most  distant  intention  of  affect- 
ing, in  any  manner,  the  mode  of  distribution,  either  as  to  the  quan- 
tum or  the  persons  authorized  to  take;  indeed,  they  could  not,  if  thbi 
HAD  INTENDED  IT,  have  producod  such  an  effect,  because  that  would 
have  been  to  divest  a  vested  right." 

By  compound  interest,  the  amount  due  your  memorialists  would  have 
increased  to  thirteen  times  the  original  sum — which  advantage  the 
United  States  have  had  from  the  use  of  memorialists'  property;  but 
your  memorialists  pray  for  the  restoration  of  the  principal  only.  By 
the  capture  the  memorialists  furnished  a  valuable  vessel,  at  a  time 
when  needed,  to  the  government,  and  a  considerable  amount  in  specie 
when  its  credit  was  low,  and  they  cannot  believe  that  the  nation, 
under  all  these  circumstances,  will  withhold  this  debt  due  them. 

The  memorialists  respectfully  represent  that  these  proceeds — thus, 
1st,  by  law  solemnly  enacted  to  be  ^^  the  sole  property  of  the  captors  ;" 
2d,  thus  solemnly  decreed  by  the  court  to  be  their  property;  3d,  thus 
shown  by  United  States  official  reports  and  law  to  be  a  capture 
from  an  ^' equal,"  and  thus  a  vested  right  acquired  by  the  captors  to 
the  whde;  and,  4th,  admitted  by  the  Navy  Department,  in  four  offi- 
cial communications,  to  be  their  property — is  their  property.  They 
therefore  memorialize  your  honorable  body,  and  hereby  make  a  respect- 
ful application  that  their  property  be  restored  to  them,  in  accordance 
with  the  constitutional  provision,  ^^  nor  shall  private  property  be  taken 
for  publio  use  without  just  compensation." 

L.  WARRINGTON, 

For  himself  and  the  officers  and  crew  of  the  United  States  sloop 
Peacock. 


EXHIBIT  A. 

District  of  Georoia,  in  the  admiridty. 

To  the  honorable   WiUiam  Stephens ,  judge  of  the  district  court  of  the 

United  States  for  the  Georgia  district. 

The  libel  of  Lewis  Warrington,  esq.,  commander  of  the  United 
States  sloop-of-war  Peacock,  on  behalf  as  well  of  the  United  States,  as 
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of  himself  and  the  officers  and  crew  of  the  said  United  States,  sloop- 
of-war  Peacock,  against  the  British  sloop-of-war  Epervier,  her  tackle, 
apparel,  and  guns,  and  other  implements  of  war. 

The  said  libellant,  for  and  on  hehalf  as  aforesaid,  doth  herby  pro- 
pound, allege,  and  declare  to  this  honorable  court  as  follows,  to  wit: 

First.  That  war  and  a  state  of  hostilities  exist  between  the  United 
States  of  America  and  their  Territories,  and  the  United  Kingdom  of 
Great  Britain  and  Ireland  and  the  dependencies  thereof,  and  captures 
and  seizures  of  enemies's  property  authorized  and  enjoined  on  all 
officers  of  the  United  States;  this  libellant  therefore,  in  and  with  the 
United  States  sloop»of-war  Peacock,  and  her  officers  and  crew,  on  the 
twenty-ninth  day  of  April  last  past,  did  subdue,  seize,  and  take  upon 
the  high  seas  the  said  British  sloop-of-war  Epervier,  with  her  apparel, 
appurtenances,  guns,  and  other  implements  of  war,  and  have  brought 
the  said  British  sloop-of-war  Epervier  into  the  port  of  Savannah,  and 
within  the  jurisdiction  of  this  honorable  court. 

Secondly.  That  the  said  British  sloop-of-war  Epervier,  at  the  time 
of  the  said  capture  thereof,  was  under  the  command  of  Bicbard  Wales, 
esq.,  an  officer  in  the  service  of  his  Britannic  Majesty,  and  this 
libellant  avers  the  British  sloop-of-war  Epervier,  at  the  time  of  the 
said  capture,  was  an  armed  British  vessel,  sailing  under  the  flag  of 
Great  Britain,  and  navigated  by  subjects  of  Great  Britain. 

Lastly.  This  libellant  doth  allege,  propound,  and  declare,  that  all 
and  singular  the  premises  are  and  were  true,  public,  and  notorious,  and 
that  by  the  law  of  the  United  States  of  America,  as  well  as  by  the 
laws  of  nations,  the  said  Britisli  sloop-of-war  Epervier,  with  her  tackle, 
apparel,  guns,  and  other  implements  of  war,  became,  and  was,  and  is 
forfeited.  And  due  proof  being  made,  the  libellant  prays  that  the 
said  British  sloop-of-war  Epervier,  her  tackle,  apparel,  guns,  and 
other  implements  of  war,  may,  by  warrant  under  the  seal  of  this 
court,  be  attached,  and  the  usual  process  and  monition  of  this  court 
in  this  behalf  be  made ;  and  all  persons  having  or  claiming  any 
interest  in  the  said  British  slbop-of-war  Epervier,  ber  tackle,  apparel, 
guns,  and  other  implements  of  war,  or  any  part  thereof,  may  be  cited 
to  appear  at  a  special  court  of  admiralty  to  be  held  at  the  court-house 
in  the  city  of  Savannah,  ip  said  district,  on  the  twenty-eighth  day  of 
July  InstaAt,  to  answer  the  premises ;  and  that  right  and  justice  may 
be  duly  administered  in  this  behalf,  and  all  due  proceedings  being 
had,  that  the  said  British  sloop-of-war  Epervier,  her  tackle,  apparel, 
guns,  and  other  implements  of  war,  for  the  causes  aforesaid  and  others 
appearing,  may  by  the  definitive  sentence  and  decree  of  this  honora- 
ble court  be  oondemned  as  forfeited,  to  be  distributed  as  by  law  is  pro- 
vided respecting  the  captures  made  by  the  public  armed  vessels  of  the 
United  States. 

C.  HARRIS,  DistTict  Attorney. 

Libel  filed  July  14, 18U. 

Jno.  J.  Bulloch,  Clerk. 

Let  the  usual  process  and  monition  issue,  returnable  the  28th  day 
of  July,  1814. 

W.  STEPHENS. 
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United  States  op  America,  ?  t    xv     j    •    ix 
District  of  Oecyrgia,        \  ^^  *'»«  admiralty. 

The  President  of  tJie  United  States  to  the  marshal  of  said  district, 

greeting : 

Whereas  a  libel  hath  this  day  been  filed  in  the  admiralty  court  of 
the  United  States  for  said  district,  by  Lewis  Warrington,  esq.,  com- 
mander of  the  United  States  sloop-of-war  Peacock,  in  behalf  as  well 
of  the  United  States  as  of  himself  and  the  officers  and  crew  of  the  said 
United  States  sloop-of-war  Peacock,  against  the  British  sloop-of-war 
Epervier,  her  tackle,  apparel,  and  guns,  and  other  implements  of  war: 

That  war  and  a  state  of  hostilities  exist  between  the  United  States 
of  America  and  their  Territories,  and  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  the  dependencies  thereof,  and  captures  and 
seizures  of  enemies'  property  authorized  and  enjoined  on  all  officers  of 
the  United  States:  That  the  libellant,  therefore,  in  and  with  the 
United  States  sloop-of-war  Peacock,  and  her  officers  and  crew,  on  the 
twenty-ninth  day  of  April  last  past,  did  subdue,  seize,  and  take  upon 
the  high  iseas  the  said  British  sloop-of-war  Epervier,  with  her  apparel, 
appurtenances,  guns,  and  other  implements  of  war,  and  have  brought 
the  said  British  sloop-of-war  Epervier  into  the  port  of  Savannah,  and 
within  the  jurisdiction  of  this  honorable  court. 

That  the  said  British  sloop-of  war  Epervier,  at  the  time  of  the  said 
capture  thereof,  was  under  the  command  of  Bichard  Wales,  esq.,  an 
officer  in  the  service  of  his  Britannic  Majesty  :  That  the  said  sloop-of- 
war  Epervier,  at  the  time  of  the  said  capture,  was  an  armed  British 
vessel,  sailing  under  the  flag  of  Great  Britain,  and  navigated  by  sub- 
jects of  Great  Britain. 

Now,  therefore,  you,  the  said  marshal,  are  hereby  commanded  to 
arrest,  detain,  and  take  into  your  custody,  possession,  and  safe  keep- 
ing, the  said  British  sloop-of-war  Epervier,  until  the  court  shall  make 
further  order  in  the  premises,  and  for  your  so  doing  this  shall  be  your 
sufficient  warrant. 

Given  under  the  seal  of  said  court ;  and  whatsoever  you  shall  do  in 
the  premises  certify  and  make  known  to  the  judge  of  said  court,  at 
Savannah,  on  the  twenty-eighth  day  of  July  instant,  and  have  then 
and  there  this  writ.  Witness  the  honorable  William  Stephens,  judge 
of  said  court,  this  fifteenth  day  of  July,  in  the  year  of  our  Lord 
eighteen  hundred  and  fourteen. 

CHARLES  HARRIS, 

District  Attorney, 

[l.  s.]  John  J.  Bulloch,  Cleric. 

Marshal's  Officb,  July  16,  1814. 

By  virtue  of  the  within  warrant  of  arrest  to  me,  I  have  caused  to  be 
arrested  the  British  sloop-of-war  Epervier,  her  tackle,  apparel,  guns, 
&c.,  as  within  commanded. 

The  return  oi—  JOHN  EPPINGER,  M.  D.  G. 
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United  States  of  America,  )  j^  .,  ^  «^^:,«u^ 
District  of  Georgia,        \  ^"^  ^^^  admiralty. 

Tke  President  of  the  United  States  to  the  marshal  of  said  district, 

greeting : 

Whereas  a  libel  hath  this  day  been  filed  in  the  admiralty  court  of 
said  district  by  Lewis  Warrington,  esq.,  commander  of  the  tTnited 
States  sloop-of-war  Peacock,  stating  that  war  and  a  state  of  hostilities 
exist  between  the  United  States^of  America  and  their  Territories,  and 
the  United  Kingdom  of  Great  Britain  and  Ireland,  and  the  depen-* 
dencies  thereof,  and  captures  and  seizures  of  enemies'  property  author- 
ized and  enjoined  on  all  officers  of  the  United  States :  That  the 
libellant,  therefore,  in  and  with  the  United  States  sloop-of-war  Peacock, 
her  officers  and  crew,  did,  on  the  29th  day  of  April  last  past,  subdue, 
seize,  and  take  upon  the  high  seas  the  British  sloop-of-war  Epervier, 
with  her  apparel,  appurtenances^  guns,  an(f  other  implements  of  war, 
and  has  brought  the  said  sloop-of-war  Epervier  into  the  port  of 
Savannah,  and  within  the  jurisdiction  of  this  honorable  court. 

Now,  therefore,  you,  the  said  marshal,  are  hereby  commanded  to 
cite  and  admonish  all  and  every  person  and  persons  having  or  claim- 
ing any  interest  in  the  British  sloop-of-war  Epervier,  her  tackle, 
apparel,  guns,  and  other  impleknents  of  war,  or  any  part  thereof,  to 
appear  at  a  special  court  of  admiralty  to  be  held  at  the  court-house  in 
the  city  of  Savannah,  in  said  district,  on  the  twenty-eighth  day  of 
July  instant,  to  answer  the  premises,  and  that  right  and  justice  may 
be  duly  administered  in  this  behalf.  And  whatsoever  you  shall  do  in 
the  premises,  certify  and  make  known  to  the  judge  of  said  court  at 
the  time  and  place  aforesaid,  and  have  then  and  there  this  writ. 
Witness  the  honorable  William  Stephens,  judge  of  the  district  court 
of  the  United  States  for  the  district  of  Georgia,  this  fifteenth  day  of 
July,  in  the  year  eighteen  hundred  and  fourteen. 

C.  HAERIS, 
District  Attorney, 

[l.  s.]  John  J.  Bulloch^  Clerk. 

All  persons  interested  in  the  foregoing  monition  will  take  due  notice. 

JNO.  EPPINGER,  Marshal. 

Makshal's  Ofttcb,  Savannah,  July  28,  1814. 

In  obedience  to  the  within  monition,  I  have  caused  all  persons  con- 
cerned to  be  cited,  to  appear  before  your  honor  this  day,  as  within 
commanded. 

The  return  of—  JNO.  EPPINGER,  M.  D.  O. 

At  a  special  court  of  admiralty  held  at  the  court-house  in  Savannah, 
on  Thursday,  the  28th  day  of  July,  in  the  year  of  our  Lord  eighteen 
hundred  and  fourteen,  before  the  honorable  William  Stephens : 
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^  Libel  as  prize  of  war. 


^  Libel  as  prize  of  war. 


Lewis  Warrington,  commander 
U.  S.  sloop-of-war  Peacock, 

British  sloop-of-war  Epbrvibr. 

Warrant  and  monition  returned ;  deposition  of  William  Chesson 
taken  and  reduced  to  writing.  Proclamation  made  by  the  marshal, 
and  this  first  default  recorded  by  order  of  court. 

Lewis  Warrington,  commander  of  the  United 
States  sloop*of-war  Peacock,  in  behalf,  &c. , 

V8. 

British  sloop-op-war  Epervibr,  &o. 

Personally  appeared  William  Chesson,  midshipman  on  board  said 
sloop-of-war  Epervier,  who  being  duly  sworn,  saith  that  said  sloop-of- 
war  Epervier  was  captured  by  the  sloop  of- war  Peacock,  Lewis  War- 
rington commander,  on  th6  twenty-ninth  day  of  April  last. 

W.  CHESSON. 

Sworn  to  in  open  court  this  28th  April,  1814,  before  me. 

JNO.  J.  BULLOCH,  Clerk. 

At  a  court  of  admiralty,  held  at  the  court-house  in  the  city  of 
Savannah,  agreeably  to  adjournment,  on  Friday,  29th  day  of  July, 
1814,  before  the  honorable  William  Stephens : 

Lewis  Warrington,  commander  of  the  United  1 

States  sloop-of-war  Peacock,  &c.,  (  j^^^^  ^  ^^^^  ^f  ^^ 

Britikbe  sloop-op-war  Epbrvibr,  &c.  J 

Proclamation  made  by  the  marshal,  and  this  second  default  recorded 
by  order  of  cqurt. 

At  a  court  of  admiralty,  held  at  the  court-house  in  the  city  of 
Savannah,  agreeably  to  adjournment,  on  Monday  the  first  day  of 
August,  1814,  before  the  honorable  William  Stephens  : 

Lewis  Warrington,  commander  of  the  United  1 

States  sloop-of-war  Peacock,  &c.,  (  j^^y^  ^     .^^  ^f  ^^^ 

British  sloop-of-war  Epbrvibr,  &c.  J 

Proclamation  made  by  the  marshal,  and  this  third  default  recorded 
by  order  of  court. 

Untcbd  Statbs  vbssel-of-war  Pbaooce,  ) 

V8.  >  Libel  as  prize. 

Britibh  siiOOp-op-war  Epbrvibr,  &c.  ) 

The  United  States  vessel-of-war  Peacock,  commanded  by  Lewis 
Warrington,  esq.,  captured  his  Britannic  Majesty's  sloop-of-war 
Epervier,  and  brought  her  into  this  port ;  she  has  been  libelled  by  the 
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district  attorney.  The  usual  monition  has  been  published,  and  proc- 
lamations made,  and  defaults  duly  recorded.  No  claimant  appearing, 
it  is  ordered,  adjudged,  and  decreed  that  the  said  sloop-of-war  Epervier, 
her  tackle,  apparel,  sons,  and  other  implements  of  war,  be  condemned 
as  prize  of  war,  to  the  captors,  and  sold  after  due  notice  by  the  mar- 
shal, and  the  proceeds  be  distributed  as  the  law  directs  respecting 
captures  made  by  the  public  armed  vessels  of  the  United  States,  after 
payment  of  costs  aud  charges. 

W.  STEPHENS. 
AuGusr  1,  1814. 


XJnitbd  Statbs  ^        •   ■ 

'  r    Prize  of  war  to  the  United  States 

BEirisH  sloop-of-Vae  Epbevikb,  )     ''~>P  Peacock.-/*  admiralty, 

Mr.  L.  Tilton,  left  in  charge  of  the  Bpeirier,  by  Captain  Warring- 
ton, until  a  regular  condemnation  had  taken  place,  and  as  a  mid- 
shipman, entitled  to  a  proportion  of  prize-money,  as  well  of  specie  as  the 
sales  of  Epervier,  and  withal  having  been  very  sick,  and  now  ordered 
on  to  Washington  by  the  Secretary  of  the  Navy  with  the  flags  of  the 
Epervier,  it  is  ordered  that  the  marshal  pay  Mr.  Tilton  one  hundred 
and  twenty  dollars  on  account  of  prize  money^  he  giving  duplicate 
receipts  on  copi^  of  this  order. 

W.  STEPHENS, 

District  Judge. 

To  the  Marshal  of  Georgia. 

AuQUBPT  16,  1814. 

The  marshal  will  send  a  copy  to  the  Secretary  of  the  Navy. 

DisTRici  OF  Georgia,  in  the  admiralty: 

To  the  Hon.  WiUiam  Stephens y  judge  of  the  district  court  for  the  district 
aforesaid y  having  and  holding  admiralty  jurisdiction: 

Be  it  remembered,  that  on  the  seventeenth  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fourteen,  comes  into  court 
Lewis  Warrington,  esq.,  commander  of  the  United  States  (sloop-of- 
war)  Peacbck,  on  behalf  as  well  of  the  said  United  States  as  of  himself, 
the  officers,  and  crew  of  the  said  United  States  sloop-of-war  Peacock, 
by  Charles  Harris,  United  States  attorney,  who  doth  libel,  propound, 
and  allege,  aa  follows : 

1.  That  war  exists  between  the  United  States  of  America  and  their 
Territories,  and  the  United  Kingdom  of  Great  Britain  and  Ireland 
and  the  dependencies  thereof,  and  captures  and  seizures  of  enemies' 
property  authorized  and  enjoined  on  all  public  armed  vessels  of  the 
United  States. 

2.  That  on  the  high  seas,  on  the  twenty-ninth  day  of  April  last 
past,  the  said  United  States  sloop-of-war  Peacock,  her  officers  and 
crew,  captured  the  British  sloop-of-war  Epervier,  having  on  board  one 
hundred  and  seventeen  thousand  nine  hundred  and  three  dollars,  or 
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thereabouts,  in  boxes,  which  dollars  this  libellant  avers  was  the 
property  of  the  government  of  Great  Britain,  or  of  subjects  of  the 
said  government,  and  enemies  of  the  United  States. 

3.  That  the  said  one  hundred  and  seventeen  thousand  nine  hundred 
and  three  dollars,  or  thereabouts,  in  boxes,  as  aforesaid,  being  the 
property  of  the  government  of  Great  Britain,  or  of  subjects  of  the  said 
government,  and  liable  to  condemnation  as  prize  of  war,  is  now  in  the 
port  of  Savannah,  and  within  the  jurisdiction  of  this  honorable  coort 
for  legal  inquiry. 

This  libellant,  in  behalf  as  aforesaid,  doth  aver  that  all  and  singular 
the  premises  are  and  were  true,  public,  and  notorious,  and  that  due 
proof  beii;ig  made,  he  humbly  prays  that  the  said  one  hundred  and 
seventeen  tbousakud  nine  hundred  and  three  dollars,  or  thereabouts, 
may  by  warrant,  under  the  seal  of  this  honorable  court,  be  attached ^ 
and  that  the  usual  process  and  monition  in  this  behalf  be  made,  and 
that  all  persons  concerned  or  interested  in  the  said  sum  of  money  iu 
gold  and  silver  aforesaid,  or  any  part  thereof,  may  be  cited  to  appear 
at  a  special  court  of  admiralty  to  be  held  at  the  court-house,  in  the 
city  of  Savannah,  in  the  district  aforesaid,  on  the  first  day  of  June,  to 
answer  the  premises;  and  that  right  and  justice  may  be  duly  adminis- 
tered in  this  behalf,  and  all  due  proceedings  being  had,  that  the  said 
sum  of  money  in  gold  and  silver  may,  by  the  definitive  sentence  and 
decree  of  this  honorable  court,  be  condemned  as  prize  of  war  and 
forfeited,  to  be  distributed  as  by  law  is  provided  in  cases  of  captures 
made  by  the  public  armed  vessels  of  the  United  States,  and  according 
to  the  course  of  proceeding  in  this  honorable  court. 

0.  HARRIS,  Bistrid  AUomey. 

Let  the  usual  /monition  issue,  returnable  the  — — . 


United  States  of  America,  i  j^  .i  ^  «^^:,^u„ 
District  of  Gtargu,.         \  ^^  *^^  admiralty. 

Tht  President  of  the  United  States  to  the  marshal  of  said  distrid, 

greeting: 

Whereas  a  libel  hath  this  day  been  filed  in  the  admiralty  court  of 
the  United  States  for  the  district  aforesaid,  by  Lewis  Warrington, 
esq.,  commander  of  the  United  States  sloop-of-war  Peacock,  against 
one  hundred  and  seventeen  thousand  nine  hundred  and  three  dollars, 
or  thereabouts,  in  boxes,  taken  from  on  board  the  British  sloop-of-war 
Epervier.  Now,  therefore,  you,  the  said  marshal,  are  hereby  com- 
manded to  arrest,  detain,  and  take  into  your  custody,  possession,  and 
safekeeping,  the  isaid  sum  of  one  hundred  and  seventeen  thousand 
nine  hundred  and  thiee  dollars  until  the  court  shall  make  further 
order  in  the  premises;  and  for  your  so  doing  this  shall  be  your  suffi- 
cient warrant. 

Given  under  the  seal  of  said  court;  and  whatsoever  you  shall  do  in 
the  premises,  certify  and  make  known  to  the  judge  of  said  court  at 
Savannah^  on  the  first  day  of  June  next,  and  have  then  and  there 
this  writ. 
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Witness,  the  lionorable  William  Stephens,  judge  of  said  court,  this 
seventeenth  day  of  May,  in  the  year  eighteen  hundred  and  fourteen. 

CHARLES  HARRIS, 

District  Attorney. 
[l.  s.]  John  J.  Bulloch,  Clerk. 

Marshal's  Office,  Gborou, 

Savannah^  May  24,  1814. 

Served  a  copy  of  the  within  on  James  Marshall,  cashier  of  the 
Planters'  Bank,  in  person. 
The  return  of 

JOHN  J.  ROBERTS, 

Deputy  Marshal. 

Savannah,  May  26,  1814. 

By  yirtue  of  the  within  warrant  to  me  directed,  I  have  arrested  the 
sum  of  |11  Y,903  09,  as  within  commanded,  and  have  the  same  in  hank. 
The  return  of 

JOHN  EPPINGER,  M.  D.  G. 

United  States  op  America,  \  j^  .v  ^  «^,„:.«if„ 
District  of  Georgia  \  ^"^  *^^  admiralty. 

ThcPresident  of  the  United  States  to  the  marshal  of  said  district^  greeting: 

Whereas  a  libel  hath  this  day  been  filed  in  the  admiralty  court  of 
the  United  States  for  the  district  aforesaid,  by  Lewis  Warrington,  esq., 
commander  of  the  United  States  sloop-of-war  Peacock,  on  behAlf  as 
well  of  the  said  United  States  as  of  himself,  the  officers  and  crew  of 
the  said  United  States  sloop-of-war  Peacock,  stating  that  war  exists 
between  the  United  States  of  America  and  their  Territories  and  the 
United  Kingdom  of  Great  Britain  and  Ireland  and  the  dependencies 
thereof;  and  captures  and  seizures  of  enemies'  property  authorized  and 
enjoined  on  all  public  armed  vessels  of  the  United  States ;  that  on  the 
high  seas,  on  the  twenty-ninth  day  of  April  last  past,  the  said  United 
States  sloop-of-war  Peacock,  her  officers  and  crew,  captured  the  British 
sloop-of-war  Epervier,  having  oh  board  one  hundred  and  seventeen 
thousand  nine  hundred  and  three  dollars,  or  thereabouts,  in  boxes, 
which  dollars  this  libellant  avers  were  the  property  of  the  government 
of  Great  Britain,  or  of  the  subjects  of  said  government,  and  enemies  of 
the  United  States  ;  that  the  same  one  hundred  and  seventeen  thousand 
nine  hundred  and  three  dollars,  or  thereabouts,  in  boxes,  as  aforesaid, 
being  the  property  of  the  government  of  Great  Britain,  or  of  subjects 
of  the  said  government,  and  liable  to  condemnation  as  prize  of  war,  is 
now  in  the  port  of  Savannah  and  within  the  jurisdiction  of  this  honor- 
able court  lor  legal  inquiry :  Now,  therefore,  you,  the  said  marshal, 
are  hereby  commanded  to  cite  and  admonish  all  and  every  person  and 
persons  having  or  claiming  any  interest  in  the  said  one  hundred  and 
seventeen  thousand  nine  hundred  and  three  dollars,  or  any  part  thereof, 
to  appear  at  a  special  court  of  admiralty  to  be  held  at  the  court-house 
in  the  city  of  Savannah,  in  the  district  aforesaid,  on  the  first  day  of 
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June,  to  answer  the  premises^  and  that  right  and  justice  may  be  duly 
administered  in  this  hehalf.  And  whatsoever  you  shall  do  in  the 
premises  and  in  this  behalf,  certify  and  make  known  to  the  judge  of 
said  court  at  the  time  and  place  aforesaid,  and  have  then  and  there 
this  writ. 

Witness,  the  honorable  William  Stephens,  judge  of  the  district  court 
of  the  United  States  for  the  district  of  Georgia,  this  seventeenth  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  four- 
teen. 

CHARLES  HARRIS, 

District  Attorney. 
[l.  s.]  John  J.  Bulloch,  Clerk. 

All  persons  interested  in  the  foregoing  monition  will  take  due  notice 

JOHN  EPPINGER,  Marshal. 

MarshaVs  return. 

Mabshal's  Office,  June  1,  1814. 

In  obedience  to  the  within  monition  I  have  caused  all  persons  con- 
cerned to  be  cited  to  appear  before  your  honor  this  day,  by  publishing 
the  same  in  the  Evening  Ledger,  and  posting  a  copy  at  the  court-house 
in  Savannah. 

The  return  of 

JOHN  EPPINGER,  M[  D.  G. 

Court  met  on  the  10th  of  June,  1814,  at  the  court-house  in  Savan- 
nah.    Present,  Hon.  William  Stephens,  judge. 

The  United  States  Ves-bl-of-wae  Peacock  ) 

t;^.  >  Libel  a«  prize. 

|117,903  captured  in  the  Epbrvier.        ) 

The  United  States  ves8el-of-»war  Peacock,  commanded  by  Lewis 
Warrington,  esq.,  in  the  late  capture  of  his  Britannic  Majesty's 
sloop-of-war  Epervier,  brought  into  this  port,  captured,  also,  in  dol- 
lars, one  hundred  and  seventeen  thousand  nine  hundred  and  three 
dollars,  which  has  been  libelled  by  the  district  attorney.  The  usual 
monition  has  been  published,  and  proclamations  made,  and  the  de- 
faults duly  recorded.  No  claimant  appearing,  it  is  ordered,  ac^udg^ 
and  decreed,  that  the  said  sum  of  one  hundred  and  seventeen  thousand 
nine  hundred  and  three  dollars  be  condemned  as  prize  of  war  to  the 
captors,  to  be  distributed  as  the  law  directs  on  captures  made  by  the 
public  armed  vessels  of  the  United  States,  after  payment  of  costs  and 
charges. 

W.  STEPHENS, 

District  Judge^  Georgia. 

Ordered  that  a  certified  copy  of  the  above  be  sent  to  the  Secretary 
'  of  the  Navy,  as  also  a  copy  of  the  demand  of  the  marshal  for  his  com- 
missions, and  that  the  same  be  forwarded  by  the  attorney  for  the 
district. 

W.  STEPHENS. 

June  10, 1814, 
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MarehaVa  StcttemenL 

United  States,  District  of  €korgia, 

Lewis  Warrinoton,  esq.,  commaader  of  the") 

.  United  States  sloop-of-war  Peacock.  J   n  the  admiralty.  Li- 

vs.  >  bel  and  condemnation 


|11T,903  taken  from  on  board  the 
British  sloop-op-war  Epbrvibr. 


as  ^nze. 


Amount  arrested  ...,,..  ..••.. |117,903  09 

Charges. 

Taxed  costs $93  91 

Commission 1,473  78 

1,567  69 


Balance.,., 116,335  40 

Distribution. 

One  moiety  to  the  captors ....  |58,167  70 

One  moiety   to   the   United  States,   paid 

cashier  of  Planters' Bank 58,167  70 

116,335  40 


JOHN  EPPINGER,  Marshal. 
Marshal's  Officb,  August  18, 1814. 

Commission   on  $117,903  09,  charged  and  disallowed  by 
government $1,473  78 

Distribution » 

One  moiety  to  the  captors $736  89 

One  moiety  to  the  United  States^  paid  to  cashier 

of  Planters'  Bank 736  89 

1,473  78 


JOHN  EPPINGER,  JKar^AoZ. 
Marshal's  Office,  August  18,  1814. 

Planters'  Bank,  Savannah, 15,  181  . 

Received  of  John  Eppinger,  esq.,  marsh&l  of  Georgia,  fifty-eight 
thousand  one  hundred  and  sixty-seven  dollars  and  seventy  cents,  on 
account  of  Thomas  T.  Tucker,  esq..  Treasurer  of  the  United  States, 
which  sum  is  entered  to  his  credit  in  the  books  of  this  bank,  having 
signed  quadruplicate  receipts. 

J.  MARSHALL,  Cashier. 
By  JAS.  HUNTER,  TtWir. 
Rep.  C.  C.  195 2 
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PLAiiTTERB'  Bahk,  Savafmohy  August  18,  1814. 

Beceived  of  John  Eppinger,  esq.,  marslial  for  the  district  of 
Georgia^  seven  hundred  and  thirty-six  dollars  and  eighty-nine  oents, 
on  accoont  of  Thomas  T.  Tucker,  esq.,  Treasurer  of  the  United  States, 
which  sum  is  entered  to  his  credit  in  the  books  of  this  bank,  having 
signed  quadruplicate  receipts. 


J.  MARSHALL,  Cadiier, 


L.  Warrikqton,  commander  of  the 
United  States  sloop  Pbacoce. 


In  admiralty.     Libel  and  con- 


$117,903  taken  from  on  board  the    (      demnation  as  prize. 


BRrrisH  SLOOF  Epervier. 


Amount  of  moiety  to  captors $58,904  59 

Deduct — 

Paid  midshipman  N.   Tilton,  per    order  of    district 

judge. $120  00 

Postages,  Hermon  Thorn  50 

120  50 

Balance 58,784  09 

Beceived,  Savannah,  March  10,  1815,  of  John  Eppinger,  marshal, 
fifty-eight  thousand  seven  hundred  and  eighty-four  dollars  and  nine 
cents,  in  full  of  the  balance  due  on  the  moiety  to  the  captors,  per 
statement  above. 

0.  HARRIS, 
Attorney  for  HERMON  THORN, 
of  the  bloop'of-war  Peacock. 


United  States,  )  j^  admiralty.  Prize  of  war  to  United 

Britibh  brig-of-wae  Epervier.  S     ^^""^  '^^^^  ^^*'^^- 

Mr.  N.  Tilton,  left  in  charge  of  the  Epervier  by  Captain  Warring- 
ion,  until  a  regular  condemnation  had  taken  place,  and  as  a  midship- 
man, entitled  to  a  proportion  of  prize  money,  as  well  of  specie  as  the 
sales  of  Epervier,  and  withal  having  been  very  sick,  and  now  ordered 
on  to  Washington  by  the  Secretary  of  the  Navy  with  the  flags  of  the 
Epervier : 

It  is  ordered  that  the  mashal  pay  Mr.  Tilton  one  hundred  and 
twenty  dollars  on  account  of  prize  money,  he  giving  duplicate  receipts, 
on  copies  of  this  order. 

W.  STEPHENS, 
District  Judge^  OeorgicL, 

To  the  Marshal  of  Georgia,  August  16,  1814. 
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Beoeived,  Savannah,  August  16,  1814,  of  John  Eppinger,  matshal 
of  Georgia,  one  hundred  twenty  dollars,  on  ^ocouttt  of  my  proportion 
of  prise  money  on  the  moiety  of  the  net  proceeds  of  sale  of  the  prise 
sloop-of-war  Epervier,  and  specie,  decreed  to  the  captors. 

N.  TILTON, 
Middiipman  United  States  Navy. 

DidTRicT  OF  CioLUMBiA,  Washington  county: 

Whereas  I  am  fully  authorized  hy  the  annexed  power,  jointly  and 
severally  with  Lyttleton  W.  Taze#ell,  to  transact  all  business  rela- 
tive to  the  interests  of  the  oflScers  and  crew  of  the  United  8tateB 
Bloop-of-war  Peacock  in  the  prize  brig  the  Epervier,  and  particularly 
to  hold  the  proceeds  to  which  the  said  officers  and  crew  may  b^  en- 
titled in  the  said  prize  vessel :  Now,  by  virtue  of  said  power  and 
authority  so  vested,  I  do  hereby  nominate  and  appoint  Charles 
Harris,  esq.,  attorney  for  the  district  of  Georgia,  my  lawful  substi- 
tute and  procurator,  to  demand  of,  and  to  receive  fronji  John  Eppin- 
ger,  esq.,  marshal  for  the  district  aforesaid,  the  amount  of  prize 
money  now  in  his  custody  belonging  to  said  officers  and  crew,  and  to 
execute  an  acquittance  or  receipt  therefor,  tad  to  do  and  perform 
every  act,  on  the  payment  over  to  hiiii  of  said  money,  which  I  might 
do  by  virtue  of  the  said  delegation  of  power  if  personally  present, 
and  to  hold  the  said  prize  money  subject  to  my  order.  And  I  do 
hereby,  for  and  on  behalf  of  said  officers  and  crew,  ratify  and  con- 
firm every  and  all  the  acts  of  my  said  procurator  in  the  premises. 

Given  under  my  hand  and  seal  at  Washington  city,  this  24th  day 
of  February,  1815. 

UERMON  THORN,     [l.  s] 

Signed  and  sealed  in  the  presence  of 
D.  Randall, 
Albxandbr  Kerr. 

District  op  Columbia,  Washington  county ,  as: 

Be  it  known  that  on  the  twenty-fourth  day  of  February,  in  the 
year  eighteen  hundred  and  fifteen,  personally  appeared  before  me,  a 
notary  public  for  the  county  of  Washington,  in  the  District  of 
Columbia,  duly  commissioned  and  qualifi^,  Hermon  Thorn,  who 
acknowledged  the  above  power,  to  which  his  name  is^  affixed,  to  be 
his  act  and  deed. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
Fl.  8.]  notarial  seal,  the  day  and  year  above  written. 

ALEXANDER  KERR, 

Notary  PMic, 

Then  follows  the  power  of  attorney  from  the  officers  and  crew  of 
the  sloop-of-war  Peacock  to  Hermon  Thorn  aiid  Lyttleton  W.  Taze- 
well, which  is   a  voluminous  document,  and  can  be  furnished  if 

required. 

GEORGE  GLEN,  Clerk. 
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Unitep  States  of  America,  DUtfict  of  Georgiay  s8 : 

I,  George  Glen,  clerk  of  the  difitrict  court  of  the  United  States  for 
the  district  of  Georgia,  do  hereby  certify  that  the  preceding  and 
annexed  writing  is  a  true  and  perfect  transcript  of  the  record  and 
proceedings  remaining  in  said  court  in  the  cause  therein  mentioned, 
taken  from  and  by  me  caiefuHy  compared  with  the  originals  filed  and 
being  of  record  in  my  office. 

In  -witness  whereof,  I  have  hereto  set  my  hand  and  affixed  the 
r      1     seal  of  the  said  district  court,  this  twenty-ninth  day  of  De- 
*-  '     '^     cember,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fortj(-fiye. 

GEOBGE  GLEN,  Glert. 

United  States  of  America,  District  of  Georgia^  as: 

I,  John  C.  Nicoll,  judge  of  the  district  court  of  the  United  States 
for  the  district  of  Georgia,  do  herebjr  certify  that  G^rge  Glen,  who 
signed  the  within .  certificate,  is,  and  was  at  the  time  of  signing  the 
same,  the  clerk  of  the  district  and  circuit  courts  of  the  United  States 
for  the  district  of  Georgia ;  that  full  faith  and  credit  ought  to  be 
given  to  his  acts  and  attestations  as  such,  and  that  his  said  certificate 
and  authentication  of  the  foregoing  transcript  is  in  due  form. 

In  witness  whereof,  I  have  hereto  set  my  hand  this  twenty-ninth 
day  of  December,  in  the  year  of  our  Lord  1845. 

JOHN  C.  NICOLL,  Distria  Judge. 


EXHIBIT  B. 

Navy  Department,  March  4,  1814. 

Sir:  Agreeably  to  your  intimation,  I  have  the  honor  to  transmit 
herewith  a  list  of  ships  and  vessels  of  the  navy  of  the  United  States, 
with  the  rate,  station,  and  name  of  the  commander  of  each. 
I  am,  very  respectfully,  your  obedient  servant, 

W.  JONES. 
The  Hon.  John  Gaillard, 

Chairman  of  the  Naval  Committeey  Senate. 

Extract  from  the  list  above  mentioned 


Name.  . 

Bate. 

Station. 

Commander. 

o             o             o 

Constellation 

o             o             o 

36 

18 
14 

e            o            o            o 

Norfolk,  under  Bailing  orders 

New  York,  under  sailing  orders  .. 
Cruisinfi: ... ....... 

«            o            o 
Charles  Gordon.  .  . 

Lewis  Warrington 

Tr.'nfiT'nriRA               ______ 

James  Benshaw  ..... 

HililCl  J^llDO-  •«■•••■•-- 

A  true  extract  from  the  record. 
Attest: 

D£CEMBEB'21,  1846. 


JOHN  APPLETON, 
Chief  Clerk  Navy  Department. 
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EXHIBIT  O. 

Navt  Department, 

OiAober  3,  18U, 

Sir  :  AgreeaWj  to  your  request,  I  have  the  honor  to  enclose  the 
official  account  and  other  papers  relating  to  the  capture  of  the  en- 
emy's sloop-of-war  Epervier,  on  the  29th  of  April  last,  by  the  United 
States  iloop-of-war  Peacock,  commanded  by  Captain  Warrington. 

If  the  relative  force  and  comparative  effect  of  the  fire  of  the  com- 
batants, and  the  speedy  termination  of  the  contest,  though  protracted 
by  the  early  loss  of  the  Peacock's  fore-yard,  be  taken  as  the  criterion, 
then  does  it  display  a  steady  valor  and  superior  skill  on  the  part  of 
the  commander,  officers,  and  crew  of  the  Peacock,  which  may  fairly 
challenge  any  single  action  on  record. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  servant, 

W.  JONES. 

The  Hon.  Charles  Tait, 

Chairman  of  the  Naval  Committee^  Senate, 


ITnitkp  States  Sloop  Peacock, 
At  sea,  lot,,  27°  47',  hng.  80°  9',  Jpn7  29,  1814. 

Sir:  I  have  the  honor  to  inform  you  that  we  have, this  morning 
captured,  after  an  action  of  forty-two  minutes,  his  Majesty's  brig 
Epervier,  rating  and  mounting  eighteen  thirty-two  pound  carronades, 
with  one  hundred  iiind  twenty-eight  men,  of  whom  eight  were  killed 
and  fitteen  wounded,  (according  to  the  best  information  we  could  ob- 
tain )  Among  the  latter  is  her  first  lieutenant,  who  has  lost  an  arm 
and  received  a  nevere  splinter  wound  on  the  hip.  Not  a  man  in  the 
Peacock  was  killed,  and  only  two  wounded — neither  dangerously  so. 

The  fate  of  the  Epervier  would  have  been  determined  in  much  less 
time  but  tor  the  circumstance  of  our  fore-yard  being  totally  disabled 
by  two  round  shot  in  the  starboard  quarter  from  her  first  broadside, 
which  entirely  deprived  us  of  the  use  of  our  fore  and  foretopsails,  and 
compelled  us  to  keep  the  ship  large  throughout  the  remainder  of  the 
action.  This,  with  a  few  topmast  and  topgallant  backstays  cutaway, 
and  a  few  shot  through  our  sails,  is  the  only  injury  the  Peacock  has 
sustained,  Not  a  round  shot  touched  our  hull ;  our  masts  and  spars 
are  as  sound  as  ever.  When  the  enemy  struck  he  had  five  feet  of 
water  in  his  hold,  his  maintopmast  was  over  the  side,  his  main  boom 
shot  away,  his  foremast  cut  nearly  in  two  and  tottering,  his  fore- 
I'igging  and  stays  shot  away,  his  bowsprit  badly  wounded,  and  forty- 
five  shot  holes  in  his  hull,  twenty  of  which  were  within  a  foot  of  his 
water-line,  above  and  below.  By  great  exertions  we  got  her  in  sail- 
ing order  just  as  dark  came  on. 

In  fifteen  minutes  after  the  enemy  struck  the  Peacock  was  ready 
for  another  action  in  every  respect  but  her  fore-yard,  which  was  sent 
down,  fixed,  and  had  the  foresail  set  again  in  forty -five  minutes ;  such 
was  the  spirit  and  activity  of  our  gallant  crew. 
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The  Epervier  had  under  her  convoy  an  English  hermaphrodite  brig, 
a  Russian  and  a  Spanish  ship,  which  all  hamed  their  wind  and  stood 
to  the  E.NE.  I  had  determined  upon  pursuing  the  former,  but  found 
that  it  would  not  answer  to  leave  our  prize  in  her  then  crippled  state  ; 
and  the  more  particularly  so  as  we  found  she  had  one  hundred  and 
twenty  thousand  dollars  in  specie,  which  we  soon  transferred  to  this 
sloop.  Every  officer,  seaman,  and  marine,  did  his  duty,  which  is  the 
highest  compliment  I  can  pay  them. 
I  am,  respectfully, 

L.  WARRINGTON. 

The  foregoing  are  truly  copied  from  the  files  of  the  Navy  Department. 

JOHN  APPLETON, 

Gitf  Ohfk. 
Decbmbbr  21,  1846. 


fiXHIBTI  D. 

Savannah,  Ga.,  May  1,  1814. 

Sir  :  I  have  the  honor  of  informing  you  of  my  arrival  here  in  late 
his  Britannic  Majesty's  brig  Epervier,  of  eighteen  thirty-two  pound  car- 
ronades,  Captain  Wales,  captured  by  the  sloop  Peacock  on  Friday 
morning,  the  29th,  off  cape  Carneveral,  after  an  action  of  forty-five 
minutes,. in  which  time  she  was  much  cut  up  in  hull,  spars,  rigging, 
and  sails,  with  upwards  of  five  feet  of  water  in  her  hold,  having  the 
advantage  of  the  weather-gauge.  She  lost  eight  killed  and  nfleen 
wounded,  among  the  latter  her  first  lieutenant,  who  has  lost  his  arm. 
I  am  happy  to  say  the  Peacock  received  no  material  injury — her  fore- 
yard  and  two  men  slightly  wounded.  She  received  not  one  shot  in 
her  hull.     The  brig  had  upwards  of  $100,000  on  board. 

I  have  the  honor  to  be,  respectfully,  yonr  obedient  servant, 

JOHN  B.  NICOLSOK. 

Hon.  William  Jones. 

Navt  Dbpartmext,  December  23,  1846. 
A  true  copy.     Attest : 

JOHN  APPLETON, 

Chief  Clerk. 


EXHIBIT  £. 

Navy  Department,  July  28,  1814. 

Sir  :  Enclosed  herewith  is  a  copy  of  the  opinion  of  the  AtUNrney 
Gkneral  of  the  United  States  on  the  claim  of  a  marshal  of  Georgia  for 
a  commission  of  one  and  a  quarter  per  cent,  on  the  amount  of  specie 
decreed  to  the  captors  of  the  sloop  Epervier,  by  which  opinion  the 
claim  appears  to  be  inadmissible. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

W.  JONES. 
Charles  Harris,  Esq., 

District  Attorney,  Savannah^  Georgia. 
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Navy  DwASLtwariy  December  12, 1846. 

A  trae  copy  of  record.    Attest : 

JOHN  APPLBTON, 
Chief  Clerk  Navy  Department. 


EXEOBIT  F. 

Navy  Dbpartmbnt,  Jwne  11,  1814. 

In  respect  to  your  priee,  the  Epervier,  the  department  is  disposed, 
after  she  shall  have  gone  through  the  regular  ordeal  of  the  district 
court,  to  purchase  her  for  the  public  service  at  her  fair  and  full  value  ; 
for  which  purpose  I  am  ready  to  negotiate  with  any  agent  authorized 
by  the  captors,  for  the  purchase  of  the  Epervier,  together  with  all  her 
armament,  equipment,  and  stores  of  what  kind  soever,,  including 
every  thing  captured  on  board  and  belonging  to  the  vessel.  What- 
ever, therefore,  may  have  been  taken  out  of  the  prize,  either  for  the 
use  of  the  Adams  or  of  the  Peacock,  will  of  course  be  included,  and 
will  thus  supersede  the  necessity  of  a  distinct  valuation  of  those  arti- 
cles. It  will;  however,  be  desirable  that  as  little  should  be  taken  out 
of  the  prise  as  possible,  as  it  will  be  difficult  to  replace  the  articles  on 
that  remote  and  unprovided  station. 

The  denartment  is  not  disposed  to  become  a  competitor  at  a  public 
•ale,  as  there  can  be  no  real  private  bidders,  and  it  will  be  better 
that  the  court  should  authorize  either  a  public  sale  or  a  private  one, 
by  the  agent  of  the  captors^  to  the  government  of  the  United  States. 

I  am,  respectfully  I  &c. , 

W.  JONES. 
Lbwis  Warbinoton,  Esq., 

Commanding  United  States  ship  Peacock,  Savannah, 

Navt  Dbpabtment,  December  14,  1846. 

The  foregoing  is  a  true  extract  from  the  records  of  this  department. 

JOHN  APPLBTON, 
Chief  Clerk, 


EXHiBrr  G. 

Navy  Department,  June  16,  1814. 

Sir  :  Your  letter  of  the  6th  instant  is  received.  The  Navy  Depart- 
ment has  no  interest  in  or  charge  of  prize  vessels  captured  by  ships  of 
the  United  States  until  after  condemnation  in  the  admiralty  court, 
and  then  only  where  the  department  becomes  the  purchaser,  either  at 
public  sale  or  by  agreement  with  the  captors ;  and  until  that  point  is 
decided,  I  can  give  tio  instructions  respecting  the  Epervier. 
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It  18  however  proper  that  the  prize  and  her  stores  should  be  pre- 
served in  good  order  for  the  benefit  of  her  captors.  Lieut.  Walpole, 
however,  will  lend  jou  any  necessary  assistance  in  men,  and  I  presume 
Captain  Warrington  has  left  an  agent  to  represent  the  interest  of  the 
captors-,  and  to  whom  you  will  apply  for  whatever  may  be  required. 
I  am,  respectfully,  &o., 

W.  JONES. 
Midshipman  N.  Tilton, 

V.  S,  Navjfy  Savannah,  Georgia, 

December  14,  1846. 
A  true  copy  of  record. 

JOHN  APPLETON, 
Chief  Clerk  Navy  Departtneni. 


EXHIBIT  fi. 


Navy  Department,  J^dy  24,  1814. 

Sir:  I  have  this  moment  received  a  letter  from  C.  Harris,  eeq., 
attorney  for  the  district  of  Georgia,  saying,  "  I  proceeded  immediately 
to  lihel  the  Epervier,  and  shall  obtain  a  final  condemnation  in  the 
beginning  of  August,  and  an  early  sale  will  take  place  unless  you 
wish  it  or  order  it  postponed.  I  suppose  you  will  order  her  to  be 
}jurcl  aped,  as  she  cannot  bring  anything  like  her  value." 

I  regret  that  no  agent  for  the  captors  has  yet  appeared  to  negotiate 
with  this  department  for  the  sale  of  the  Epervier  at  an  equitable  and 
liberal  price,  which  I  am  disposed  to  give,  and  which,  by  agreement 
of  the  parties,  the  court  would  have  sanctioned.  There  appears, 
however,  no  alternative  but  a  public  sale,  at  which  there  will  oe  no 
real  bidders  but  the  public  at  anything  like  her  value,  and  justice  to 
the  captors  forbids  that  she  should  bii  sacrificed.  I  have  therefore 
determined  upon  the  highest  price  which  I  feel  myself  authorized  to 
go  in  the  purchape  of  the  Epervier  for  the  service  of  the  navy  of  the 
United  States.  ^  on  are  therefore  hereby  authorized  to  purchase  the 
Epervier  at  public  sale,  at  a  sum  not  exceeding  fifty-five  thousand 
dollars^  including  in  the  purchase  all  her  armament,  ammunition, 
provisions,  stores  of  all  kinds  in  every  department,  iron  and  other 
ballast,  equipments  and  appurtenances  of  everv  description  wnich  be- 
longed or  was  attached  to  the  said  vessel  at  the  time  of  her  capture, 
aud  free  from  all  charge  against  said  vessel  to  the  day  of  the  sale,  and 
also  of  the  costs  of  condemnation  and  court  charges.  On  this  subject 
you  will  have  a  clear  understanding  with  the  district  attorney  and 
the  marshal,  and  recite  the  ioregoing  conditions  in  the  bill  of  sale 
from  the  marshal. 

1  am  respectfully,  &c. 

W.  JONES. 

A.  S.  Bulloch, 

Navy  Agenty  Savannah, 

A  copy  of  record. — Attest : 

JOHN  APPLETON, 
Chief  Clerk  Navy  Department. 
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BXHIBm." 

Extract  from  ^*  American  State  Papers/*  (volume,  of  Naval  A  fairs  f) 

page  426. 

United  StateSj  District  of  Georgia : 

Marshals  sale  on  the  Wih  August j  1814,  ai  Savannah. 

LBWffi  Warrington  esq. ,  commander  of  the  ^  j    ^^^  admiraltj.    Li- 
United  btateB  elc^p-of-war  Peacock,  I    ^^^^  ^^^  condemned 

The  British  ^oop-op-war  Epervier.        J    *«  *  prize. 

Amount  of  sale  of  the  Epervier,  her  tackle,  &c.,  Xo  the 

Navy  Department,.., |55,000  00 

Charges. 

Advertising $2  25 

Taxed  costs  of  court 76  71 

Cuatody  fees 64  00 

Irvine — negro  hire,  lighterage,  &c 95  50 

BuUoch — drayage,  pih  tage,  &c 306  45 

Hunter,  Mimis,  and  Henry — storage,  &c ..•..  143  50 

Green,  harhor  master 9  35 

Woodbridge,  landing  and  shipping  gnns «••••     17  00 

Commission 693  75 


1,407  50 
53,592  50 


DisiribiUion. 

One  moiety  to  the  captors ti $26,796  25 

One  moiety  to  the  United  States ^:. 26,796  25 

53,592  50 


Marshal's  Officb, 

Scvvannahy  August  12,  1814. 


JNO.  EPPINGER,  Marshal. 


Extract  from  a  statement  tothe  Navy  Department  ^  by  the  Fourth  Auditor 
of  the  Treasury,  of  prize  money  received  by  the  United  StateSy  entitled 
*^  Statement  of  the  proceeds  of  prizes  received  from  and  after  the  20th 
of  June,  1812,"  dated  September  16,  1818.  Extracted  from  State 
Papers,  {Naval  Affairs,)  page  556. 


Name  of  prizes.    Captured  by 


o       o        o 
o      o        o 

Ship  Eperyier.. 


Ship  Peacock 


Where  con- 
demned. 


Georgia  .. 


Paid  over  by. 


J.  Eppinger  . 


When  pcdd. 


Amount  paid. 


Angust  U,  18U. 


$S6,796  25 
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BTHIBIT  K. 

Extract  from  the  decree  of  the  district  court  €f(he  Ihiited  States  for  ike 

district  of  Nttv  Torky  in  ihe  case  cf 

''The  Unitbd  States  of  America,  and  the  o£Scer8  and  crew  of  the 
United  States  frigate  United  States,  %)s.  The  fjuqatb  Macedoniait, 
her  tackle,  apparel  and  furniture,  armS)  stores,  and  ammunition/' 
extracted  from  State  Papers,  (Kaval  Affairs,)  page  425  ;  [sbowinn: 
that  this  decree  is  in  almost  th<)  exact  lanffoage  of  the  decree  of 
condemnation  in  the  case  of  the  Epervier  and  the  whde  amount  of 
the  proceeds  of  the  Macedonian  was  paid  to  the  captors,  therefore 
as  this  decree  decreed  the  proceeds  of  the  Macedonian  to  the  captors 
equally  so  did  th«  decree  in  the  case  of  the  Eperyier  decree  the  pro- 
ceeds to  her  captors,  and  not  to  the  captors  and  the  United  States 
jointly  ;  otherwise  each  would  have  been  mentioned  as  in  the  decree 
on  the  following  page,  in  the  case  of  the  Constitution  'cs,  the  Cjrane:] 

*'  The  court  doth  pronounce,  decree,  and  declare  that  ihe  said  frigate 
or  ship  Macedonian,  her  tackle,  apparel  ana  furniture,  and  the  arms, 
stores,  and  ammunition  taken  on  ooard  of  the  same,  be  adjudged  and 
condemned  as  good  and  lawful  prize  to  the  commander,  officers  and 
crew  of  the  said  United  States  ship-of*war  United  States,  the  captors 
thereof." 

In  the  case,  however,  of  the  Cyane,  a  ship  of  inferior  force,  captured 
by  the  United  States  ship  Constitution,  the  decree  of  the  court  decrees 
the  Cyane  to  be  the  property  of  the  United  States  aud  the  captors,  as 
the  following  decree  will  show ;  and  as  in  the  case  of  the  Epervier, 
the  decree  decrees  the  property  not  to  the  United  States  and  the  captors, 
as  in  the  case  of  the  Cyane,  but  to  the  captors,  the  decree  of  the  Eper- 
vier decrees  the  whole  to  the  captors. 

^'The  Unhbd  States  of  America,  and  the  officers  and  crew  of  the 
United  States  frigate  Constitution,  vs.  Thbship  Ctane,  her  arma- 
ment, tackle,  apparel  and  furniture,  and  stores." — (Frcn  State 
Papers,  **  Naval  Affairs,"  page  418.) 

'*It  is  ordered,  sentenced,  and  decreed  by  the  court,  that  the  said 
ship.  Cyane,  her  armament,  tackle,  apparel  and  furniture,  and  stores, 
be  and  the  same  are  hereby  condemned  as  good  and  lawful  prise  to 
the  United  States  and  the  captors  aforesaid  :  and  it  is  further  ordered 
that  the  said  ship  Cyane,  her  armament,  tackle,  apparel  and  fur- 
niture^ and  stores,  be  sold  by  the  marshal  accordiog  to  law." 


EXHIBFT  L. 


Extracts  from  decisions  of  ihe  United  States  courts^  showing  that  to  whom- 
soever prize  property  is  oondemned^  it  vests  the  right  to  such  property 
or  its  proceeds^  in  such  persons  or  corporation.  If  condemned  to  the 
cajatorSf  then  the  decree  vests  it  in  the  captors;  if  condemned  to  the  United 
Slates f  then  the  decree  vests  it  in  the  United  States. 

^^  If  the  national  character  of  captured  property  appears  doubtful, 
or  even  neutral,  and  no  claim  is  interposed,  the  court  will  delay  the 
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final  decree  for  a  reasonable  time ;  which  time  has,  by  the  general 
nsage  of  nations,  been  fixed  to  a  year  and  a  day  after  the  institation  of 
the  prize  proceedings  ;  and  if  no  claim  is  made  within  that  time,  the 
property  is  deemed  abandoned,  and  is  condemned  to  the  capiara^  for  con- 
tumacy and  default  of  the  supposed  owners/' — (The  Harrison,  1  Whea- 
ton,  298.) 

'^  But  if  the  capture  be  made  by  a  non-commissioned  captor,  the  prize 
will  be  condemned  to  the  United  States." — (3  Peters'  Digest,  page  367. 
The  Pizarro,  2  Wheat,;  4  Cond.  Bep.,  103.) 

'^  Property  forfeited  under  a  municipal  law,  but  taken  trading  with 
the  enemy,  was  condemned  to  the  captors,  not  to  the  United  States." 
(3  Peters'  Digest,  page 376.   The  Rapid,  1  Oallis.  C.  C.  B.,  295.    The 
ht.  Lawrence,  ibid,  472.) 

*'  The  vessel  and  cargo  were  condemned  as  'prize  to  the  captors." — 
(3  Peters'  Digest,  page  377.  The  Alexander,  8  Cranch,  169  ;  3  Cond. 
Rep  ,  72.) 

'^  If  captured  on  the  high  seas  by  a  commissioned  vessel,  the  property 
may  be  condemned  to  the  captors  as  enemy's  property  ;  if  captured 
by  an  uncommissioned  ship,  the  capture  is  still  valid,  and  the  property 
mn»t  he  condemned  to  the  United  States." — (3  Peters'  Digest,  page  378. 
The  Caledonian,  4  Wheat.,  100 ;  4  Cond.  Bep.,  401.) 

These  repeated  judicial  decisions  prove,  beyond  all  doubt^  that  when 
the  courts  of  the  United  States  use  the  words  '^  the  captors,"  they  mean 
the  officera  and  crew  of  a  ship*  of-war^  and  not  the  United  States. 


EXHIBIT  H. 


Communication  of  the  Navy  Department  to  the  chairman  of  the  Comr 
mWee  on  Naval  Affaire,  w  the  case  of  the  Guerrier^  showing  that  the 
usage  of  the  Navy  Department  is  to  consider  the  number  of  guns  of 
eacA  vessel  as  the  criterion  which  decides  the  captured  vessel  to  be  of 
equator  superior  force  to  the  vessel  making  the  capture. 

[From  State  Papers,  **  Naral  AffairB/'  page  275,  oommnnicated  to  the  House  of  Represen- 

tatives,  Noyember  25,  1812.] 

Navy  Departubnt,  November  21,  1812. 

Sir:  In  order  to  enable  the  committee  to  form  a  satisfactory  opinion 
as  to  the  compensation  to  be  provided  for  the  officers  and  crew  of  the 
frigate  Constitution,  for  the  capture  and  subsequent  destruction  of  the 
British  frigate,  the  Guerrier,  1  have  the  honor  to  state  to  you  that  the 
Constitution  rated  44  and  mounted  55  guns  ;  that  the  Guerrier  rated 
38  and  mounted  54  guns.  The  Guerrier,  although  entirely  dis- 
masted, &c.,  ***♦**♦ 
I  am,  respectfully,  &c., 

PAUL  HAMILTON. 

Hon.  B.  Bassbtt. 
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EXHiBrr  N. 

BESOLUnON  expresBtye  of  the  sense  of  Oo&gress  relative  to  the  rictoiy  of  the  Peacock 

over  the  fipervier. 

Reaolved  by  the  '^*muUe  and  House  of  Bepresewtatives  of  the  United 
StcUea  of  America  in  Congress  assemUed,  That  the  President  of  the 
United  States  be  requested  to  present  to  Captain  Lewis  Warrington, 
of  the  sloop-of-war  reaoock,  a  gold  medal,  with  suitable  einblemB  and 
devices  ;  and  a  silver  medal,  with  like  emblems  add  devices,  to  each 
of  the  commissioned  officers,  and  a  sword  to  each  of  the  midshipmen 
and  to  the  sailing  master,  of  the  said  vessel,  in  testimony  of  the  high 
sense  entertained  by  Congress  of  the  gallantry  and  good  conduct  of 
the  officers  and  crew  in  the  action  with  the  British  brig  Epervier,  on 
the  twenty-ninth  day  of  April,  in  the  year  one  thousand  eight  hun- 
dred and  fourteen,  in  which  action  the  decisive  effect  and  great  supe- 
riority of  the  American  gunnery  were  so  signally  displayed. 

Approved  October  21,  1814. 


Navy  Department,  May  7,  1857. 

Sir:  In  reply  to  your  letter  of  the  30th  ultimo,  desiring  information 
touching  the  comparative  tonnage  or  size  of  the  British  sloop  Epervier 
and  United  States  ship  Peacock,  weight  of  metal,  and  strength  of  the 
crews  at  the  time  of  the  capture  of  the  former  by  the  latter  named 
vessel,  I  have  to  state  that  it  appears  that  the  Epervier  was  a  brig  of 
18  guns,  16  32-pounders  and  2  18-pound  carronades,  and  had  a  crew 
of  128  men.  The  Peacock  was  a  ship  of  22  guns,  2  long  12s  and  20 
32  pound  carronades,  and  had  a  crew  of  160  men. 

So  far  as  the  department  is  aware^  the  above  are  all  the  facts  in  the 
points  referred  to  shown  by  its  records. 

Very  respectfully,  your  obedient  servant, 

I.  TOUCEY. 
John  D.  McPhbrson,  Esq., 

Deputy  Solicitor  of  the  Court  of  Claims y  Washington  ^  D.  67. 


TSkY%.  Department,  Jofnuary  12,  1859. 

Sir  :  Your  letter  of  the  6th  instant  has  been  received.    You  are 
informed,  in  reply,  that  all  the   **  32-pounders"  on  the  Epervier 
were  carronades,  but  the  "  long  128  "  on  the  Peacock  were  not. 
I  am,  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 
John  D.  McPhbrson,  Esq., 

Deputy  Solicitor  of  the  Court  of  Claims. 
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IN  THE  COURT  OP  CLAIM8.--N0.  586. 

L.  Warrington's  Represkntativbs  rt  al,  vs.  The  United  States. 

Brief  cf  United  States  Solicitor. 

In  April,  1814,  the  British  sloop-of-war  Epervier  was  captured  by 
the  United  States  ship  Peaoock.  The  Epervier  was  sent  into  Savannah, 
Georgia,  condemned  as  prize  of  war,  and  sold  by  the  marshal,  who 
paid  half  the  proceeds  into  the  treasury  and  distributed  the  remaining 
half  among  the  officers  and  crew  of  the  Peacock.  He  made  the  same 
disposition  of  the  specie  found  on  board  the  Epervier,  amounting  to 
nearly  $120,000. 

The  petitioners  allege  that  the  marshal  erred  in  paying  any  portion 
of  the  money  to  the  United  States  ;  that  the  two  vessels  were  of  equal 
force,  which  fact,  under  the  act  of  April  23, 1800,  entitles  the  captors 
to  the  entire  proceeds  of  the  captured  vessel  and  goods  on  board  ;  and 
that,  moreover,  the  vessel  and  money  were  condemned  to  the  captors 
by  the  decree  of  the  district  court  condemning  the  same. 

The  evidence  in  this  case  consists  of  the  proceedings  of  the  district 
court  and  official  documents  connected  with  the  transaction  at  the 
time. 

I.  As  to  the  alleged  equality  of  force. 

It  is  admitted  that  the  Peacock  and  Epervier  were  both  rated  as 
vessels  of  16  guns,  the  guns  being  32-pounders,  and  that  the  Peacock 
was  borne  on  the  Navy  Register  as  a  16-gun  ship. 

It  is,  however,  stated  iq  a  letter  from  Mr.  Toucey,  Secretary  of  the 
Navy,  dated  May  7,  1857,  that  both  vessels  at  the  time  of  the  capture 
carried  more  guns  than  they  were  rated  at — the  Epervier  having  18 
and  the  Peacock  22.  The  crew  of  the  Epervier  numbered  128  men  ; 
that  of  the  Peacock  160  men. 

The  petitioners  argue  that  the  guns  were  the  measure  of  force,  citing 
the  act  of  July  16,  1798.  This  may  be  admitted,  but  the  act  does  not 
determine  whether  the  guns  which  measure  the  force  are  the  guns  for 
which  the  vessel  is  rated  or  the  guns  which  she  actually  carries.  If 
the  direction  contained  in  the  act  to  build  vessels  '^  of  a  force  not  less 
than  32  guns  each"  would  not  be  satisfied  unless  by  piercing  the  ship 
for  32  guns  and  mounting  them  on  the  gun  deck,  in  addition  to  any 
guns  that  might  be  mounted  on  the  spar  deck,  then  the  ponitioa  would 
be  sustained ;  but  no  authority  for  such  a  construction  of  the  act  is 
shown. 

It  is  admitted  that  in  the  several  cases  cited  for  petitioners  the 
officers  and  crews  of  the  United  States  vessels  received  the  entire 
proceeds  of  the  British  vessels  captured  by  them,  although  the  latter 
at  the  time  of  the  capture  carried  fewer  guns  than  the  former.  It  is 
also  admitted  that  the  district  court,  in  condemning  the  Macedonian, 
declared  she  was  of  equal  force  with  the  United  States,  whereas,  in 
fact,  the  United  States  carried  most  guns.  But  the  disparity  in  guns 
does  not  appear  on  the  record.  We  know  not  on  what  evidence  as  to 
force  the  court  proceeded. 
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II.  As  to  (he  operation  of  the  decree. 

let.  The  decree  condemns  the  Epervier  as  prize  of  war  to  the 
captors.  It  is  admitted  that  this  form  of  decree  in  the  British  prize 
courts  carries  the  property  in  the  vessel  to  the  officers  and  men  who 
made  the  capture. 

But  we  contend  that  this  operation  is  due  to  the  terms  of  the  British 
prize  act,  which  gives  the  captured  vessel  itself  to  the  captors  and 
reserves  no  part  whatever  to  the  crown. — (Lord  Oamden  vs.  Home,  2 
H.  B.,  6S3,  and  Statute  in  1  H.  B.^  197.)  Whereas,  our  prize  act 
disposes  of  **  the  proceeds"  only,  not  of  the  vessel.  The  right  of  the 
prize  being  in  the  United  States,  can  be  disposed  of  only  by  law,  and 
the  decree  of  the  court  could  not  carry  the  property  in  the  vessel  of  the 
captors.  Prize  is  a  technical  term  to  express  a  legal  capture,  (Ship 
Resolution,  2  Dall.,  1,)  and  under  the  provisions  of  our  prize  act  the 
decree  must  therefore  be  understood  to  declare  the  vessel  a  legal 
capture. 

2d.  But  the  eifective  part  of  the  decree  is  that  which  directs  the 
sale  of  the  vessel  and  the  distribution  of  the  proceeds  ''  as  the  law 
directs  respecting  captures  made  by  public  armed  vessels  of  the  United 
States."  It  is  argued  by  petitioners'  counsel  that  this  distribution 
ramt  be  confined  to  those  to  whom  the  vessel  was  condemned ;  and, 
again,  that  the  word  ''  distribution"  does  not  properly  apply  to  a 
division  of  equal  moieties  between  two  parties.  We  answer  that 
distribution  is  a  word  of  general  signification,  comprehending  any  rate 
of  apportionment  whatever,  as  in  distribution  by  executors,  &e.  Nor 
is  distribution  confined  to  those  to  whom  the  vessel  is  condemned,  for 
the  vessel  may  be  [and  the  court  said  should  be]  condemned  to  the 
United  States,  while  the  proceeds  are  to  be  distributed. — (Dos  fler- 
manos,  2  Wh.,  "76.) 

We  contend  that  the  decree  makes  the  act  of  Clongress  the  rale  of 
distribution,  and  does  not  qualify  it  in  any  respect.  The  question  of 
distribution  does  not  arise  before  condemnation.  The  conflicting 
claims  of  persons  entitled  to  share  should  be  settled  after  condemna- 
tion.—(The  Amiable  Isabella,  6  Wh.,  1.) 

III.  As  to  proceedings  after  the  decree. 

But  the  United  States  may  claim  under  the  decree  itself.  We 
admit  that  the  term  '^captors"  in  the  act  directing  distribution  in- 
cludes only  officers  and  men  of  the  capturing  vessels.  But  this  con- 
struction may  be  due  to  the  context,  not  the  force  of  the  term  itselfi 
and  a  different  sense  is  attached  to  it  by  writers  on  admiralty  law, 
(Note  to  2  Wh.  Sup.  Ct.  Reports,  p.  427  and  passim,)  and  by  the 
courts.  Captures  by  privateers  are  generally,  if  not  always,  con- 
demned to  the  captors,  which,  of  course,  must  include  the  owners. 
The  brig  Ernstern,  2  Dall.,  34;  Brig  Gloucester,  2  Dall.,  37;  The 
Rapid,  8  Cranch,  155;  The  Alexatider,  id.,  169;  The  Sally,  ii-y 
382,  afford  examples  of  this,  and  in  the  case  of  the  Gloucester  tbe 
court  said  that  under  the  form  of  privateers'  commissions  the  sliip 
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and  crew  were  captors.  ^*  The  ship  is  ftgarativelj  oansidered  as  an 
agent,  and  represents  the  owners. ' '  .And  again :  *^  The  ship,  captain, 
officers,  and  crew  were  joint  tenants  of  the  right  to  capture  and  make 
prizes  conceded  by  the  commission."  The  same  reasoning  applies  to 
national  vessels.  Their  commission  is  bj  law.  The  right  to  capture 
is  in  the  ship,  not  in  the  officers  commanding  or  in  the  crew.  Cap- 
tures made  by  crews,  &c.,  of  a  national  vessel,  on  board  a  vessel 
not  belonging  to  the  navy,  are  deemed  to  be  made  by  non-commis- 
sioned captors. — (Dos  Hermanos,  2  Wheaton,  98,  and  note,  p.  606, 
citing  6  Rob.,  61  ;  id.,  280 ;  4  Bob.,  282,  note  a.) 

Or  if  the  United  States  could  not  claim  as  captor  under  the  decree, 
it  was  perfectly  competent  for  it  to  contest  the  right  of  the  captors  after 
condemnation  and  before  distribution.  In  the  Amiable  Isabella,  6 
Wh. ,  1,  the  court  said  this  could  be  done  after  condemnation,  and  before 
decree  of  distribution.  Both  condemnation  and  distribution  were  by 
the  same  decree  in  the  case  at  bar,  but  the  opinion  of  the  court  in 
Andrew  vs.  Wall  (3  How.^  668)  seems  to  extend  this  right  to  the 
time  of  actual  distribution,  and  (p.  673)  refers  to  the  exercise  of  it  as 
familiar  practice  in  prize  cases. 

lY.  As  to  payment  by  the  marshal. 

The  marshal  before  making  distribution  should,  for  his  own  safety, 
have  procured  an  order  from  the  court,  (Brig  Gloucester,  2  Dall.,  37,) 
and  it  is  moreover  the  duty  of  the  court  to  ascertain  the  persons  en-, 
titled  to  a  share  of  the  proceeds.— (The  St.  Lawrence  and  Cargo,  2 
Qallis.,  20.)  If,  then,  the  other  captors  meant  to  contest  the  right  of 
the  United  States  to  receive  a  moiety  of  the  proceeds,  they  should  have 
raised  the  objection  before  distribution,  when  the  question  could  have 
been  adjudicated  by  the  proper  tribunal.  By  acquiescence  in  the  pro- 
ceedings of  the  marshal,  and  especially  by  receiving  their  portion 
without  objection,  they  have  lost  the  riffht  to  recover  against  him, 
(Schooner  Collector,  6  Wheat.,  194,)  and  unless  they  could  recover 
against  the  marshal  no  action  will  lie  against  the  United  States,  who 
are  contesting  claimants,  and  between  whom  and  the  petitioners  there 
is  no  privity  of  contract. 

JNO.  D.  Mcpherson, 

DtpiAty  Solicitor. 


in  the  cx)urt  of  claims. 
Charles  St.  John  Chubb,  Exbcutor,  and  others,  vs.  The  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

The  petition  states  that  on  the  29th  of  April,  1814,  the  officers  and 
crew  ol  the  United  States  sloop-of-war  Peacock  captured  the  British 
sloop-of-war  Epervier,  and  conducted  her  into  the  port  of  Savannah  ; 
that  she  was  there  libelled,  and  decreed  by  the  district  court  of  the 
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United  States  as  prize  of  war  to  the  captors,  (see  Exhibit  A;)  that 
the  Epervier  had  on  board  certain  specie,  which  was  also  decreed  hy 
said  court  as  prize  of  war  to  the  captors  to  be  distributed,  (see  Exhibit 
A  ;)  that  the  captors  were  the  persons  mentioned  above,  and  the  other 
officers  and  the  crew  ;  that  the  marshal,  John  Eppinger,  after  selling 
the  Epervier  and  receiving  the  proceeds,  made  the  mistake  of  paying 
one- half  thereof,  and  one-half  of  the  specie  captured  in  the  Epervier, 
into  the  treasury  of  the  United  States.  The  prayer  of  the  petition  is 
that  this,  their  property,  be  restored  to  them. 

The  evidence  is  substantially  as  follows  : 

The  record  of  the  two  suits  mentioned  in  the  petition  as  Exhibit 
A.  This  record  shows  the  libel  against  the  Epervier,  her  tackle^  ap- 
parel, guns,  and  other  implements  of  war  ;  the  warrant  of  arrest,  and 
its  return  served  ;  the  monition,  and  its  return  served.  It  also  shows 
proof  of  the  capture  of  the  Epervier  by  the  Peacock,  as  alleged  in  the 
petition ;  three  separate  defaults,  and  the  following  decree  rendered 
on  the  Ist  of  August,  1814,  viz: 

^'The  United  States  vessel-of- war  Peacock,  commanded  by  Lewis 
Warrington,  esq.,  captured  his  Britannic  Majesty's  ship-of-war  Eper- 
vier, and  brought  her  into  this  port ;  she  has  been  libelled  by  the 
district  attorney.  The  usual  monition  has  been  published,  and  pro- 
clamation made,  and  defaults  duly  recorded.  No  claimant  appearing, 
it  is  ordered,  adjudged,  and  decreed,  that  the  said  sloop-oF-war  Eper- 
vier, her  tackle,  apparel,  guns,  and  other  implements  of  war,  be  con- 
demned as  prize  of  war  to  the  captors,  and  sold  after  due  notice  by  the 
marshal,  and  the  proceeds  be  distributed,  as  the  law  directs  respecting 
captures  made  by  the  public  armed  vessels  of  the  United  States,  after 
payment  of  costs  and  charges." 

The  record  aforesaid  also  shows  a  libel  against  the  specie  mentioned 
in  the  petition,  viz:  |117,903  ;  the  warrant  of  arrest,  and  its  return 
served  ;  the  monition,  and  its  return  served  ;  and  the  following  decree 
rendered  on  the  10th  of  June,  1814,  viz  : 

"  The  United  States  vessel-of-war  Peacock,  commanded  by  Lewis 
Warrington,  esq.,  in  the  late  captured  his  Britannic  Majesty's  sloop- 
of-war  Epervier,  brought  to  this  port,  captured  also  in  dollars,  one 
hundred  and  seventeen  thousand  nine  hundred  and  three  dollars, 
which  has  been  libelled  by  the  district  attorney.  The  usual  monition 
has  been  published,  and  proclamations  made,  and  the  defaults  duly  re- 
corded. No  claimant  appearing,  it  is  ordered,  adjudged,  and  decreed, 
that  the  said  sum  of  $117^903  be  condemned  as  prize  of  war  to  the 
captors,  to  be  distributed  as  the  law  directs  on  captures  made  by  the 
public  armed  vessels  of  the  United  States,  after  payment  of  costs  and 
charges." 

It  also  appears  that  the  marshal  paid  (costs  deducted)  one-half  of 
said  specie,  namely,  $58,904  59  into  the  Planter's  Bank,  at  Savannah, 
on  account  of  the  Treasurer  of  the  United  States  ;  the  last  part  of  the 
payment  being  made  August  18,  1814. 

It  appears,  by  a  letter  of  the  Secretary  of  the  Navy,  (Exhibit  B,) 
dated  March  4,  1814,  that  the  Peacock  rated  18  guns. 

According  to  Captain  Warrington's  official  account  of  the  capture, 
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dated  April  29,  1814,  (Exhibit  C,)  the  Epervier  mounted  18  thirty- 
two  pound  carronades,  and  had  128  men. 

Lieutenant  Nicholson,  on  May  1,  1814,  (Exhibit  D,)  informs  the 
Secretary  of  the  Navy  of  his  arrival  at  Savannah,  in  the  Epervier,  ^^of 
18  thirty-two  pound  carronades." 

Exhibit  E  is  a  letter  from  the  Secretary  of  the  Navy  to  the  district 
attorney  at  Savannah,  enclosing  an  opinion  of  the  Attorney  General 
relative  to  the  marshal's  claim  of  a  commission  on  the  specie  decreed 
to  the  captors  of  the  Epervier. 

Exhibit  F  is  a  letter  from  the  Secretary  of  the  Navy  to  Lewis  War- 
rington, dated  June  11,  1814,  in  which  he  says :  ^'  In  respect  to  your 
prize,  the  Epervier,  the  department  is  disposed,  after  she  shall  have 
gone  through  the  regular  ordeal  of  the  district  court,  to  purchase  her 
for  the  public  service  at  her  fair  and  full  value." 

Exhibit  G  is  a  letter  from  the  Secretary  of  the  Navy  to  the  navy 
agent.  Savannah,  dated  June  15, 1814,  which,  after  saying  that  the 
department  has  no  charge  of  prize  vessels  until  purchased  by  it,  says : 
''It  is,  however,  proper  that  the  prize  and  her  stores  should  be  pre- 
served in  good  order  for  the  benefit  of  the  captors.  Lieutenant  Wal- 
pole,  however,  will  send  you  any  necessary  assistance  in  men,  and  I 
presume  Captain  Warrington  has  left  an  agent  to  represent  the  interest 
of  the  captors,  and  to  whom  you  will  apply  for  whatever  may  be  re- 
quired." 

Exhibit  H  is  a  letter  from  the  Secretary  of  the  Navy  to  the  navy 
agent,  Savannah.  The  Secretary  here  says :  ^'  I  regret  that  no  agent 
for  the  captors  has  yet  appeared  to  negotiate  with  this  department  for 
the  sale  of  the  Epervier  at  an  equitable  and  liberal  price,  which  I  am 
disposed  to  give,  and  which,  by  agreement  of  the  parties,  the  court 
would  have  sanctioned.  There  appears,  however,  no  alternative  but 
a  public  sale,  at  which  there  will  be  no  real  bidder  but  the  public  at 
anything  like  her  value  ;  and  justice  to  the  captors  forbids  that  she 
should  be  sacrificed.  I  have,  therefore,  determined  upon  the  highest 
price  which  I  feel  myself  authorized  to  go  in  the  purchase  of  the 
Epervier  for  the  service  of  the  United  States.  You  are  therefore 
hereby  authorized  to  purchase  the  Epervier  at  public  sale,  at  a  sum  not 
exceeding  $65,000,  including  in  the  purchase  all  her  armament/'  &c. 

Exhibit  I  is  the  marshal's  account  of  the  sale  of  the  Epervier,  her 
tackle,  &c.,  to  the  United  States  for  $56,000;  of  which  sum  the 
marshal  paid  into  the  treasury  of  the  United  States  $26,796  25,  being 
one-half  of  the  net  proceeds  of  the  sale. 

Exhibit  K  gives  copies  of  decrees  in  the  cases  of  The  United  States 
of  America  and  the  officers  and  crew  of  the  United  States  vs.  The 
Frigate  Macedonian,  her  tackle,  apparel,  and  furniture,  arms,  stores, 
and  ammunition  ;  and  of  The  United  States  of  America  and  the 
officers  and  crew  of  the  United  States  frigate  Constitution  va.  The 
Ship  Cyane,  her  armament,  tackle,  apparel,  furniture,  and  stores.— 
(State  Papers,  Naval  Affairs,  418.) 

Exhibit  L  contains  a  reference  to  authorities. 

Exhibit  M  is  the  following  letter  from  the  Navy  Department  to  the 
chairman  of  the  Committee  on  Naval  Affairs  of  the  2lBt  November, 
1812: 

Rep.  C.  C.  195 3 
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^'Sik:  In  order  to  enable  the  committee  to  form  a  satifl&ctory 
opinion  as  to  the  compensation  to  be  provided  for  the  officers  and 
crew  of  the  frigate  Constitution,  for  the  capture  and  subsequent 
destruction  of  the  British  frigate  the  Guerriere,  I  have  the  honor  to 
state  to  you  that  the  Constitution  rated  forty-four  and  mounted  fifty- 
five  gans ;  that  the  G-uerriere  rated  thirty-eight  and  mounted  fifty-four 
guns.     The  Guerriere,  although  entirely  dismasted,  &c.      *     *    * 

''  PAUL  HAMILTON. 

"Hon.  B.  Bassbtt/' 

Exhibit  N  is  a  resolution  of  Congress  relative  to  the  victory  of  the 
Peacock  over  the  Epervier. 

We  have  now  set  out  the  substance  of  the  evidence.  The  claimants 
were  the  captors  of  the  Epervier.  The  prize  money  amounted  to 
|171,401  68  ;  one-half  of  which  was  paid  by  the  marshal  to  the 
claimants,  and  the  other  half  to  the  United  States.  The  claimants 
contend  that  they  were  entitled  to  the  whole  of  the  $171,401  68,  and 
they  bring  this  suit  to  recover  from  the  United  States  the  one-half  of 
that  sum,  which  one-half  was  illegally  (as  they  say)  paid  to  the 
United  States  by  the  marshal  in  1814. 

They  rest  their  claim  on  two  grounds  : 

First.  That  as  the  decrees  condemn  the  Epervier  and  the  specie  as 
prize  to  the  captors,  the  whole  amount  was  thus  vested  in  the  claim- 
ants. 

Secondly.  That  independently  of  that  effect  of  the  decrees,  the 
claimants  were  entitled  by  law  to  the  whole,  because  the  Epervier 
was  of  equal  or  superior  force  to  the  Peacock. 

As  to  the  first  question  :  The  decree  in  the  first  suit  condemns  the 
Epervier,  her  tackle,  apparel,  guns,  and  other  implements  of  war,  as 
prize  of  war  to  the  captors.  In  order  to  ascertain  the  effect  of  that 
decree  we  must  look  to  the  allegations  of  the  libel  and  to  what  decree 
of  condemnation  the  court  had  authority  to  render.  The  libel  against 
the  ship  was  substantially  as  follows :  That  the  libellant,  Lewis 
Warrington,  commander  of  the  United  States  sloop-of-war  Peacock, 
on  behalf  as  well  of  the  United  States  as  of  himself  and  the  officers 
and  crew,  alleges  that  war  existed  between  the  United  States  and 
Great  Britain,  and  that  captures  of  enemies'  property  were  enjoined 
on  all  officers  of  the  United  States  ;  that  the  libellant,  therefore,  with 
said  sloop-of-war,  her  officers,  and  crew,  on  the  29th  of  April,  1814, 
captured  on  the  high  seas  the  British  sloop-of-war  Epervier,  her 
apparel,  &c.,  which  was  at  the  time  commanded  by  a  British  officer, 
and  was  sailing  under  the  British  fiag ;  that  the  Epervier,  therefore, 
became  forfeited.  Prayer  that  the  Epervier,  her  tackle,  &c.,  may  be 
attached,  the  persons  interested  cited,  and  that  by  the  definitive  decree 
of  the  court  she  be  condemned  as  forfeited,  to  be  distributed  as  by  law 
is  provided  respecting  the  captures  made  by  the  public  armed  vessels 
of  the  United  States. 

Those  facts  contained  in  the  libel  make  out  a  case  for  a  decree  of 
condemnation  against  the  Epervier  as  prize  of  war  to  the  United 
States  ;  and  that  is  all.  To  entitle  the  officers  and  crew  of  the 
Peacock  to  the  whole  of  the  property,  they  would  have  to  allege  and 
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5 rove  that  the  Epervier  was  of  equal  or  superior  force  to  the  Peacock, 
'here  was  no  allegation  before  the  court  relative  to  the  force  of  either 
of  the  vessels,  and,  of  course,  the  question  as  to  whether  the  officers 
and  crew  of  the  Peacock  were  entitled  to  the  whole  or  only  the  one- 
half  of  the  prize  or  its  proceeds,  was  not  before  the  court,  and  they 
therefore  had  no  authority  to  decide  it.  The  capture  was  by  a  public 
armed  ship  belonging  to  the  United  States  ;  and  the  officers  and  crew 
were  employed  and  paid  b^  the  United  States.  In  the  case  of  such  a 
capture,  the  only  proper  libel  to  be  filed  is  a  libel  in  the  name  of  the 
United  States  showing  the  legality  of  the  capture ;  and  the  only 
proper  decree  of  condemnation  in  such  case  is,  that  the  captured  ship 
be  condemned  as  prize  of  war  to  the  United  States.  Even  in  Ensland, 
where  the  captors,  in  the  case  of  captures  by  national  ships,  take  the 
whole  of  the  prize,  the  libel  is  in  the  name  of  the  king ;  and  the 
decree  of  condemnation  is,  that  the  ship  be  adjudged  and  condemned  as 
good  and  lawful  prize  to  the  king. — (Marriott's  Formulary,  159, 198.) 
*  *  It  is  an  elementary  principle  of  prize  law  (says  Mr.  Wheaton)  that 
all  rights  of  prize  belong  originally  to  the  government,  (the  Melo- 
masne,  4  Bob.,  4,)  and  the  beneficial  interests  derived  to  others  can 
proceed  only  from  the  grant  of  the  government,  and  therefore  all 
captures,  wherever  made^  enure  to  the  use  of  the  government,  unless 
they  have  been  granted  away. — (The  Elzebe,  5  Bob.,  173  ;  Sterling 
V8.  Yaughan,  11  East.,  619  ;  The  Maria  Francaise,  6  Bob.,  282  ;  The 
Joseph,  1  Gallis,  645.)  In  cases  of  public  armed  ships,  duly  com- 
missioned for  the  capture,  the  condemnation  is  always  to  the  govern- 
ment, but  the  proceeds  are  to  be  distributed  according  to  the  act  of 
the  23d  April,  1800,  ch.  33,  sec.  5  and  6."— (2  Wheat.  Bep.,  Appen- 
dix, n,  72.) 

It  is  not  until  after  the  decree  of  condemnation  to  the  United  States 
in  these  cases  that  the  inquiry  is  presented  to  the  court  as  to  the  rela- 
tive force  of  the  two  vessels,  and  as  to  the  disposition  of  the  proceeds 
of  the  prize. 

The  above  observations,  made  with  respect  to  the  decree  of  condem- 
nation against  the  captured  vessel,  apply  to  the  decree  against  the 
specie  which  she  had  on  board. 

We  think,  therefore,  that  since  the  question  as  to  how  much  the 
claimants  were  entitled  to  was  not  before  the  district  court,  the  said 
decrees  do  not  prevent  us  from  examining  the  question.  That  ques- 
tion, (the  second  one  in  the  cause,)  namely,  whether  the  claimants  were 
entitled  to  the  whole  of  said  sum  of  $171,401  68  on  the  ground  that 
the  Epervier  was  of  equal  or  superior  force  to  the  Peacock,  does  not 
appear  to  be  a  difficult  one  to  decide. 

The  act  of  Congress  on  the  subject  is  as  follows : 

'^  That  the  proceeds  of  all  ships  and  vessels,  and  the  goods  taken  on 
board  of  them,  which  shall  be  adjudged  good  prize,  shall,  when  of 
equal  or  superior  force  to  the  vessel  or  vessels  making  the  capture,  be 
the  sole  property  of  the  captors,  and  when  of  inferior  force,  shall  be 
divided  equally  between  the  United  States  and  the  officers  and  men 
making  the  capture." — (2  Stat.  L.,  52,  sec.  6.) 

The  allegation  in  the  petition  is  that  the  two  vessels  carried  each 
18  guns,  and  were,  therefore,  of  equal  force.     Captain  Warrington's 
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official  report  of  the  capture,  dated  April  29,  1814,  says  that  the 
Epervier  rated  and  mounted  18  thirty-two  pound  carronades,  and 
had  128  men.  Lieutenant  Nicholson,  on  his  arrival  at  Sayannah  with 
the  prize,  says,  in  his  report  dated  May  1,  1814,  that  the  Epervier 
was  a  brig  of  18  thirty-two  pound  carronades.  The  following  com- 
munications are  from  the  Secretary  of  the  Navy : 

"  Navy  Department,  May  7,  1785. 

''  Sib  :  In  reply  to  your  letter  of  the  30th  ultimo,  desiring  informa- 
tion touching  the  comparative  tonnage  or  size  of  the  British  sloop-of- 
war  Epervier  and  the  United  States  ship  Peacock,  weight  of  metal, 
and  strength  of  the  crews  at  the  time  of  the  capture  of  the  former  by 
the  latter  named  vessel,  I  have  to  state  that  it  appears  that  the  Eper- 
vier was  a  brig  of  18  guns — 16  thirty-two-pounders  and  2  eighteen- 
pounder  caronades — and  had  a  crew  of  128  men.  The  Peacock  was  a 
ship  of  22  guns — 2  long  12s  and  20  thirty-two-pounder  carronades — 
and  had  a  crew  of  160  men.  So  far  as  the  department  is  aware,  the 
above  are  all  the  facts  in  the  points  referred  to  shown  by  its  records. 

"Very  respectfully,  your  obedient  servant^ 

"  I.  TOUOEY. 

"  John  D.  McPhbrson,  Esq., 

^^ Deputy  Solicitor  Court  ofOlmms,*' 

"  Navy  Department,  January  12,  1859. 

"  Sir  :   Your  letter  of  the  6th  instant  has  been  received.     Yoa  are 
informed,  in  reply^  that  all  the  •  32-pounders'  on  the  Epervier  were 
carronades,  but  the  long  12s  on  the  Peacock  were  not. 
^'  I  am,  respectiuUy,  your  obedient  servant, 

^aSAAC  TOUCEY. 
"  John  D.  McPhbrson,  Esq., 

Deputy  Solicitor  Court  of  Claims/' 

There  can  be  no  doubt,  from  this  evidence,  but  that  the  force  of  the 
Peacock  was  considerably  greater  than  that  of  the  Epervier.  She  had 
more  guns,  and  thirty-two  men  more  than  the  Epervier.  The  Pear- 
cock  had  twenty-two  guns,  twentv  of  which  were  thirty-two-pounder 
carronades,  the  other  two  were  long  12s.  The  Epervier  had  in  all 
but  eighteen  guns,  sixteen  of  which  were  thirty-two  pounder  carron- 
ades, the  other  two  were  eighteen-pounder  carronades.  The  Peacock 
had  one  hundred  and  sixty  men,  and  the  Epervier  only  one  hundred 
and  twenty-eight  men.  The  consequence  is,  that,  according  to  said 
act  of  Congress,  the  officers  and  crew  of  the  Peacock  were  only  entitled 
to  one-half  of  the  proceeds  of  the  sale  of  the  Epervier,  and  one-half  of 
the  specie  found  on  board  of  her.  That  amount  was  paid  to  them  by 
the  marshal  in  1814,  soon  after  the  decrees  of  condemnation  were  ren- 
dered.    They  have,  therefore,  in  Our  opinion,  no  cause  of  action. 


35th  Congrrbs,  )  HOUSE  OF  KEPRESENTATIVES.  (  Ebp.  C.  C. 
2d  Session.     S  I    No.  196. 


DAVID  O.  BARNITZ,  ADMINISTRATOR  OF  DAVID  GRIER. 


FKB&viLBY  3,  1859. — Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of 

ihe  day  for  tq-moiTOw,  and  ordered  to  be  printed. 


The  OouBT  OF  CiiAiMS  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  ossenMed: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  tlie  case  of 

D.  a,  BARNITZ,  ADMINISTRATOR  OF  DAVID  GRIER,  vs.  THE 

UNITED  STATES. 

1.  The  petition  of  the  claimant  and  amended  petition. 

2.  Exhibits  by  the  claimant,  marked  A,  B,  C,  D,  and  numbered 
15,  16,  17,  18,  and  19,  referred  to  in  the  opinion  of  the  Court,  and 
transmitted  to  the  Senate. 

3.  Documents  referred  to  by  the  Solicitor  in  his  brief,  and  trans- 
mitted  to  the  Senate. 

4.  Other  evidence  filed  by  the  claimant,  and  transmitted  to  the 
Senate  in  a  separate  envelope. 

6.  Claimant's  brief. 

6.  Solicitor's  brief. 

7.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tr   a  1    ^^^^  of  said  Court,  at  Washington,  this  third  day  February, 

LL.  S.J        ^      JJ       Jggg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  daitns. 


UNITED  STATES  COURT  OP  CLAIMS. 

David  G.  Babnitz,  administrator  of  Lieut.  Col.  David  Grier,  vs.  The 

United  Siatbb. 

To  the  honorahle  the  Court  of  Claims : 

The  petition  of  David  G.  Barnitz,  a  citisen  of  Pennsylvania,  respect- 
fully showeth :  That  he  is  the  administrator  with  the  will  annexed  of 
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David  Grier,  deceased,  who  was  a  lieutenant  colonel  in  the  Pennsyl- 
vania Kne  during  the  war  oi  the  revolution,  and  that  the  said  David 
Grier  having  been  seriously  wounded  during  the  battle  of  Paoli,  from 
that  time  he  became  an  acting  assistant  quartermaster,  and  was  st«* 
tioned  at  the  borough  of  York,  in  the  State  of  Pennsylvania.  That 
as  such  quartermaster  he  received  and  disbursed  large  sums  of  money 
on  account  of  the  United  States,  and  made  large  advances  for  the  benefit 
of  the  said  United  States  out  of  his  own  private  means,  which  at  the 
time  were  ample.  Your  petitioner  further  states,  that  the  said  David 
Grier  died  somewhere  in  the  year  1790,  leaving  four  children,  all  of 
whom  were  at  the  time  under  age,  and  all  unmarried  ;  and  all  of  whom 
have  since  died  without  issue,  except  your  petitioner's  mother.  Tour 
petitioner  was  advised,  that  during  the  lifetime  of  said  David  Grier, 
he  claimed  to  be  entitled  to  commutation  of  five  years'  full  pay,  with 
interest,  for  his  services  in  the  war  of  the  revolution,  but,  until  within 
the  last  few  years,  he  was  unaware  that  large  balances  were  due  to  him 
for  his  services  and  advances  made  by  him  while  serving  in  the  army 
of  the  United  States,  That,  when  seeking  to  prosecute  the  claim  for 
commutation  of  the  said  Grier,  he  was  advised  to  search  among  the 
papers  left  by  his  testator,  to  see  what  could  be  found  among  them  to 
substantiate  his  claim,  and,  in  doing  so,  he  found  in  a  desk  which  had 
remained  unopened,  so  far  as  he  knows  or  believes,  from  the  time  of 
his  death,  a  paper  which  is  in  the  following  words : 

^'  Certified  that  the  United  States  are  indebted  to  David  Grier,  an 
assistant  in  the  quartermaster  general's  department  at  the  post  of 
York,  in  the  sum  of  five  thousand  nine  hundred  and  sixty  dollars,  for 
his  services  and  expenses  from  the  first  day  of  April,  one  thousand 
seven  hundred  and  seventy -eight,  till  the  first  of  March  instant. 

**  Given  under  my  hand  at  Carlisle,  in  the  State  of  Pennsylvania, 
this  loth  day  of  March,  A.  D.  1780. 

"  JOHN  DAVIS, 
*^  Quartermaster  General." 

That  on  finding  said  certificate  he  caused  an  examination  to  be 
made  in  the  proper  office  in  the  city  of  Washington,  and  from  such 
examination  he  is  advised  and  believes,  not  only  that  the  same  is  still 
due  and  unpaid,  but  that  there  was  also  due  to  him  at  the  time  of  his 
death,  and  is  now  due  to  his  testator,  other  large  sums  of  money,  to 
wit,  the  sum  of  five  thousand  five  hundred  and  seventy-four  dollars 
and  fifteen  cents,  besides  interest — all  of  which  will  appear  by  reference 
to  the  proper  books  in  the  office  of  the  Third  Auditor  of  the  treasury. 
Your  petitioner  further  avers,  that  on  making  these  discoveries  be 
took  the  necessary  steps  to  have  his  claim  presented  at  the  proper 
department,  and  asked  the  payment  thereof ;  but  there  being  no  appro- 
priation out  of  which  it  could  be  paid,  he  was  advised  to  apply  to 
Congress. 

Your  petitioner  would  further  State,  that  at  the  Ist  session  of  the 
30th  Congress,  to  wit,  on  the  12th  January,  1848,  as  appears  from 
the  records,  a  petition  was  presented  in  the  name  of  Margaret  Barnitz, 
sole  heir  and  legal  representative  of  David  Grier,  to  the  House  of 
Representatives,  and  was  referred  to  the  Committee  on  Revolutionary 
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Claims,  asking  for  the  commutation  due  to  her  deceased  father.  On 
ibe  9th  March,  1848,  Mr.  Butler,  from  the  committee,  reported  a  bill, 
No  308,  for  the  relief  of  Charles  A.  Barnitz,  husband  of  Margaret 
Barnitz,  the  only  surviving  heir  of  Lieutenant  Colonel  David  Grier, 
of  the  army  of  the  revolution  ;  which  bill,  at  the  2d  session  of  the  30th 
Congress,  to  wit,  on  the  22d  day  of  December,  1848,  passed  the  House 
of  Representatives  without  amendment,  and  was  sent  to  the  Senate  ; 
when,  as  appears  by  the  Journals,  on  the  26th  December,  1848,  the 
bill  of  the  House,  No.  308^  was  read  a  first  and  second  time,  and 
referred  to  the  Committee  on  Revolutionary  Claims.  On  the  9th 
February,  1849,  Mr.  Upham,  from  the  committee,  made  an  unfavor- 
able report  on  the  bill  of  the  House,  No.  308.  At  the  1st  session  of 
the  31st  Congress,  on  the  23d  January,  1850,  in  the  House  of  Repre- 
sentatives, the  petition  of  Margaret  Barnitz,  the  surviving  heir  of 
Lieutenant  Colonel  David  Grier,  deceased,  was  presented  and  referred 
to  the  Committee  on  Revolutionary  Claims ;  but  it  does  not  appear 
that  during  that  Congress  any  further  action  was  had  thereon. 

At  the  1st  session  of  the  32d  Congress,  in  the  House  of  Representa- 
tives, leave  was  granted  for  the  withdrawal  from  the  files  of  the  House 
of  the  petition  and  papers  of  Margaret  Barnitz,  surviving  heir  of  David 
Grier,  for  the  purpose  of  reference  to  the  Senate. 

At  the  said  1st  session  of  the  32d  Congress  the  petition  of  Margaret 
Barnitz  was  presented  to  the  Senate,  and  referred  to  the  Committee  on 
Revolutionary  Claims.  No  further  action  appeared  to  have  been  taken 
at  that  session  ;  and  at  the  2d  session  of  the  same  Congress  the  Com- 
mittee on  Revolutionary  Claims  were,  on  motion,  discharged  from  the 
further  consideration  of  the  claim  of  Margaret  Barnitz,  and  leave  was 
granted  to  her  to  withdraw  her  papers.  At  the  1st  session  of  the  33d 
Congress,  your  petitioner,  having  as  before  stated  found  the  certificate 
and  evidence  of  debt  due  to  the  said  David  Grier,  again  presented  to 
the  Senate  an  amended  petition,  asking  for  the  payment  of  the  amount 
which  appeared  on  the  books  of  the  treasury  to  be  due  to  Lieutenant 
Colonel  Grier,  and  also  the  commutation  to  which  he  was  entitled. 
Her  petition  was  referred  to  the  Committee  on  Revolutionary  Claims, 
who,  on  the  26th  April,  1854,  made  a  report,  in  which  they  admitted 
that  the  books  of  the  treasury  showed  that  there  was  due  to  Colonel 
Grier  the  sum  of  ;  but  that,  inasmuch  as  the  claim  was  of 

such  long  standing,  it  was  to  be  presumed  that  it  had  been  paid ;  and 
therefore  they  reported  adversely  to  that  portion  of  her  claim.  They 
did  not  report  a  bill  in  favor  of  paying  his  commutation,  because  the 
committee  say,  that  Colonel  Grier  being  entitled  to  commutation,  his 
claim  was  provided  for  in  a  general  bill  which  they  had  reported,  and 
which  passpd  the  Senate. 

The  foregoing  contains,  so  far  as  your  memorialist  is  informed  and 
believes,  a  true  statement  of  all  the  action  taken  on  the  claims  here- 
with presented  by  either  House  of  Congress,  and  will  show  that  up  to 
this  time  your  petitioner  has  not  been  paid  either  the  amount  due  to 
Lieutenant  Colonel  Grier  for  commutation,  or  the  amounts  shown  to 
be  due  to  him  by  the  books  in  the  Treasury  Department.  Your  peti- 
tioner claims  commutation  under  the  act  of  Congress  of  March  22, 
1783,  (Laws  of  the  U.  S.,  vol.  1,  page  687,)  and  alleges  that  the  said 
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claims  are,  as  he  believes,  justly  due  to  him  as  administrator  with  the 
will  annexed  of  the  said  Lieutenant  Colonel  David  Grier ;  that  as 
such  administrator,  and  in  right  of  his  mother,  who  is  the  only  sur- 
viving child  of  the  said  David  Grier,  he  asks  the  court  to  decree  the 
same  as  payable  to  him,  the  same  never  having  been  sold  or  conveyed 
away  either  by  the  said  David  Grier  in  his  lifetime,  so  far  as  your 
petitioner  is  advised  and  believes,  nor  by  him,  as  administrator,  since 
his  death  ;  and  that  the  said  claims  are  the  property  of  the  said  estate 
of  Colonel  Grier. 

Tour  petitioner  therefore  prays  an  examination  of  this  claim  by 
your  honorable  court,  and  such  an  award  as  to  you  may  seem  meet. 

STEVENS,  BAXTER  &  BRYAN, 

Attorney. 
SIMON  STEVENS,  Attorney  in  /ad 

of  David  G.  BamitZy  ad'mr  0.  T.  A.  </  CW.  David  Grier,  deceased. 

District  of  Columbia,  ) 
Washington  County.    \ 

Personally  appeared  before  me,  a  justice  of  the  peace  in  and  for 
said  county,  Simon  Stevens,  attorney  in  fact  for  David  G.  Bamitz, 
administrator  of  David  Grier,  deceased,  who,  being  duly  sworn,  de- 
poses and  says,  that  the  facts  stated  in  the  foregoing  petition  are  just 
and  true  so  far  as  they  exist  in  his  own  knowledge,  and  so  far  as  ob- 
tained from  the  knowledge  of  others,  he  believes  them  to  be  true. 

SIMON  STEVENS. 

Sworn  to  and  subscribed  before  me,  this  29th  day  of  January,  A.  D. 
1856. 

JOHN  S.  HOLLINGSHEAD,  J.  P. 


UNITED  STATES  COUBT  OF  CLAIMS.— No.  497. 

Barnitz,  administrator  of  Grier,  vs.  The  United  Stazbs. 

Amended  petition. 

To  the  honorable  the  Court  of  Claims : 

The  petition  of  David  G.  Barnitz,  a  citizen  of  Pennsylvania, 
respectfully  represents :  That  he  is  the  administrator,  with  the  will  an- 
nexed, of  David  Grier,  deceased,  who  was  a  lieutenant  colonel  in  the 
Pennsylvania  line  in  the  war  of  the  revolution,  and  was  severely 
wounded  at  the  battle  of  Paoli ;  from  and  after  which  time  he  became 
unfit  for  active  field  operations,  and  resigned  his  commission  as  lieu- 
tenant colonel,  and  on  the  first  day  of  April,  A.  D.  1778,  became  an 
assistant  in  the  Quartermaster  General's  department,  at  the  post  of 
York,  in  the  State  of  Pennsylvania.  That,  as  such  lieutenant  colonel 
commanding  the  7th  Pennsylvania  regiment,  he  received  and  dis- 
bursed large  sums  of  money  on  account  of  the  United  States,  and 
made  large  advances  for  the  benefit  of  the  United  States  out  of  his  own 
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private  means,  which  at  that  time  were  ample ;  and  that,  as  assistant 
deputy  quartermaster  general  at  the  post  at  York,  he  also  received 
and  disbursed  large  sums  of  money,  and  made  advances  out  of  his  own 
private  means,  for  which  he  has  never  been  reimbursed.  Your  peti- 
tioner states  that  said  Grier  died  in  the  year  1790,  leaving  four 
children,  all  of  whom  were  at  the  time  under  age  and  unmarried,  and 
all  of  whom  have  since  died  without  issue,  except  your  petitioner's 
mother,  who  died  last  year,  leaving  six  children.  Your  petitioner 
was  unaware  until  recently  that  there  were  large  balances  standing 
to  his  credit  on  the  books  of  the  treasury,  and  other  sums  due  him 
upon  original  certificates  from  John  Davis,  deputy  quartermaster 
general,  for  services,  expenses,  and  advances  made  by  him  while  in 
the  service  of  the  United  States,  as  above  recited.  That  when  seeking 
to  prosecute  the  claim  of  the  said  Grier  for  commutation  pay,  he  was 
advised  to  search  the  books  of  the  United  States  treasury,  and  to 
search  among  the  papers  left  by  his  testator,  to  see  what  could  be 
found  among  them  to  substantiate  his  claim,  and  in  doing  so  he  found 
in  the  books  of  the  treasury,  in  the  Third  Auditor's  office,  in  ledger 
"A,"  page  331,  the  following  entries,  a  certified  copy  of  which  is 
now  on  file  among  the  papers  m  the  case,  to  wit : 

Db.         Lieut  Col,  Orier^  of  the  ^th  Pennsylvania  regiment.  Cr. 

4213.  To  Major  Alexander...      $290  00    March,  1778.  By  Wm.  Palfrey $4,400  00 

To  balaiioe  transferred  By  Major  Alexander  .  1, 464  16 

tofoUol962 6,674  16 


6,864  16  6,864  16 


Ledger  E,  foUo  1962.— By  balance  from  folio  331,  $6,674  16. 

At  the  home  of  his  mother  he  found  an  old  military  desk,  belonging 
to  Colonel  Grier,  which  had  remained  unopened,  as  far  as  he  knows 
and  believes,  from  the  time  of  the  testator's  death,  and  in  which  he 
found  a  large  number  of  muster-rolls,  pay-rolls,  &c.,  together  with  a 
paper  in  the  following  words,  to  wit : 

'^  Certified  that  the  United  States  are  indebted  to  David  Grier,  an 
assistant  in  the  Quartermaster  General's  department,  at  the  post  of 
York,  in  the  sum  of  five  thousand  nine  hundred  and  sixty  dollars,  for 
his  services  and  expenses  from  the  first  day  of  April,  one  thousand 
seven  hundred  and  seventy-eight,  till  the  first  of  March  instant. 

**  Given  under  my  hand,  at  Carlisle,  in  the  State  of  Pennsylvania, 
this  15th  day  of  March,  A,  D.  1780. 

"JOHN  DAVIS,  D.  Q.  M.  Gr 

And  another  paper,  which  is  an  account  rendered  by  Colonel  David 
Grier,  A.  D.  Q.  M.  G.,  to  John  Davis,  D.  Q.  M.  G.,  of  which  the  fol- 
lowing is  a  true  copy.  The  first  item  on  the  credit  side  of  which 
account  includes  the  foregoing  certificate  of  John  Davis,  D.  Q.  M,  G, 
The  account  is  as  follows,  to  wit : 
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Col.  David  Grier,  A.  D,  Q.  M.  (?.,  in  account  with  J.  Davis,  D.  Q.  M.  G. 

To  cash  received  from  Colonel  Pettit $6,700  00 

To  David  Rittenhouse's  draft  on  the  treasurer  of  York 

county 136,666  60 

To  cash  received  per  Dr.  Henry's  certificate 500  00 

To  balance  due  David  Qrier,  A.  D.  Q,  M.  & 80,845  if 

224,711  H 

Cr. 

By  balance  due  1st  March,  1780,  per  settlement $74,775  f  J 

Cash  twice  charged  in  last  settlement 1,333  30 

Expenditures  in  Q.  M.  dep't,  March,  1780 9,532  00 

Do.                    do.            April,  1780 4,043  00 

Do.                   do.           May,  1780 80  00 

Do.                    do.            June,  1780 1,330  60 

Do.                  do.            July,  1780 16,475  00 

Do.                    do.            August,  1780 '    3,864  60 

Do.                   do.            Sept'r.  1780 3,113  60 

By  expenditures  in  forage  dep't,    March,  1780 8,245  00 

Do.                    do.            April,  1780 3,120  00 

Do.                    do.            May,  1780 6,259  00 

Do.                    do.            June,  1780 874  00 

Do.                   do.            July,  1780 65,476  00 

Do.                    do.            Sept'r,  1780 5,040  00 

By  amount  of  his  account  of  wages  and  expenditures  as 

A.  D.  Q.  M.  G.,  seven  months 16,800  00 

By  do.  as  forage-master,  three  months •••.  5,350  00 

224,711   H 

By  balance'  as  per  contra,  $80,845  \l-. 

**  Received,  Carlisle,  3d  October,  1780,  of  Colonel  David  Grier, 
his  accounts  and  vouchers  in  the  quartermaster's  department,  and 
also  in  the  forage  department,  from  March  to  September  of  the  cur- 
rent year,  inclusive  ;  and  upon  a  settlement  of  the  above  account  there 
appears  to  be  eighty  thousand  eight  hundred  and  forty-five  dollars 
and  sixteen-ninetieths  of  a  dollar  due  said  Grier,  the  vouchers  being 
unexamined. 

*' JOHN  DAVIS,  D.  Q.  if.  ff." 

The  case,  as  presented  to  the  Senate  and  referred  to  the  Court  of 
Claims  for  adjudication,   consisted  of   three  separate  and  distinct 
claims,  as  follows,  to  wit : 
1st.  For  commutation  as  lieutenant  colonel,  (now 

abandoned.) 
2d.  For  a  balance  standing  to  his  credit  on  the  books  of 

the  treasury,  March,  1778,  of. $5,574  15 
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Brought  forward $5,574  15 

3d,  For  balance  of  account  rendered  October  3,  1T80, 
and  certified  by  John  Davis,  D.  Q.  M.  Gr.,  $80,845  J  J, 
or  specie  value  of. .....*...  6,260  00 

Making  a  claim  of. 11,834  15 

to  which  interest  is  to  be  added  from  the  time  the  same  became  due. 

Tour  petitioner  would  further  state,  that  at  the  first  session  of  the 
thirtieth  Congress,  to  wit,  on  the  12th  January,  1848,  as  appears  from 
the  records,  a  petition  was  presented  in  the  name  of  Margaret  Barnitz, 
sole  heir  and  legal  representative  of  David  Grier,  to  the  House  of 
Representatives,  and  was  referred  to  the  Committee  on  Revolutionary 
Claims,  asking  for  the  commutation  due  to  her  deceased  father. 

On  the  9th  March,  1848,  Mr.  Butler,  from  the  committee,  reported 
a  bill.  No.  308,  for  the  relief  of  Charles  A.  Barnitz,  husband  of 
Margaret  Barnitz,  the  only  surviving  heir  of  Lieutenant  David  Grier, 
of  the  army  of  the  revolution  ;  which  bill,  at  the  second  session  of 
the  thirtieth  Congress,  to  wit,  on  the  22d  day  of  December,  1848, 
passed  the  House  of  Representatives  without  amendment,  and  was 
Nent  to  the  Senate  ;  when,  as  appears  by  the  journals,  on  the  26th 
December,  1848,  the  bill  of  the  House^  No.  308,  was  read  a  first  and 
second  time,  and  referred  to  the  Committee  on  Revolutionary  Claims. 

On  the  9th  February,  1849,  Mr.  Upham,  from  the  committee, 
made  an  unfavorable  report  on  the  bill  of  the  House,  No.  308.  At 
the  first  session  of  the  thirty-first  Congress,  on  23d  January,  1850, 
in  the  House  of  Representatives,  the  petition  of  Margaret  Barnitz, 
the  surviving  heir  of  Lieutenant  Colonel  David  Grier,  deceased,  was 
presented  and  referred  to  the  Committee  on  Revolutionary  Claims ; 
but  it  does  not  appear  that,  during  that  Congress,  any  further  action 
was  had  thereon.  At  the  first  session  of  the  thirty-second  Congress, 
in  the  House  of  Representatives,  leave  was  granted  for  the  withdrawal 
from  the  files  of  the  House  of  the  petition  and  papers  of  Margaret 
Barnitz,  surviving  heir  of  David  Grier,  for  the  purpose  of  reference 
to  the  Senate. 

And  at  the  said  first  session  of  the  thirty-second  Congress  the  peti- 
tion of  Margaret  Barnitz  was  presented  to  the  Senate,  and  referred  to 
the  Committee  on  Revolutionary  Claims.  No  further  action  appears 
to  have  been  taken  at  that  session  ;  and  at  the  second  session  of  the 
same  Congress  the  Committee  on  Revolutionary  Claims  were,  on 
motion,  discharged  from  the  further  consideration  of  the  claim  of 
Margaret  Barnitz,  and  leave  was  granted  to  her  to  withdraw  her 
papers.  At  the  first  session  of  the  thirty-third  Congress  your  peti- 
tioner having,  as  before  stated,  found  the  certificate  and  evidence  of 
debt  due  to  the  said  David  Grier,  again  presented  to  the  Senate  an 
amended  petition,  asking  for  the  payment  of  the  amount  which 
appeared  to  be  due  to  Lieutenant  Colonel  Grier  on  the  books  of  the 
treasury,  and  also  the  commutation  to  which  he  was  entitled.  Her 
petition  was  referred  to  the  Committee  on  Revolutionary  Claims,  who, 
on  the  2Sth  April,  1854,  made  a  report,  in  which  they  admitted  that 
the  books  of  the  treasury  showed  that  there  was  due  to  Colonel  Grier 
the  sum  of 
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The  foregoing  contains^  so  far  as  your  iiienK)rialist  is  informed  and 
believes,  a  true  statement  of  all  the  action  taken  on  the  claims  here- 
with presented,  by  either  house  of  Congress,  and  will  show  that  up 
to  this  time  your  petitioner  has  not  been  paid  either  the  amount  due 
to  Lieutenant  Colonel  Grier,  as  shown  on  the  books  of  the  Treasarj 
Department,  or  the  amount  shown  to  be  his  due  on  the  original 
accounts  and  certificates  herewith  submitted ;  that  the  said  claims 
are,  as  he  believes,  justly  due  to  him  as  administrator  with  the  will 
annexed  of  the  said  Lieutenant  Colonel  David  Grier  ;  that,  as  such 
administrator,  he  asks  the  Court  to  decree  the  same  as  payable  to  him, 
the  same  never  having  been  sold  or  conveyed  away  either  by  the  said 
David  Grier  in  his  lifetime,  so  far  as  your  petitioner  is  advised  and 
believes,  nor  by  him,  as  administrator,  since  his  death  ;  and  that  the 
said  claims  are  the  property  of  the  said  estate  of  Colonel  Grier. 

Tour  petitioner  therefore  prays  an  examination  of  this  claim  bj 
your  honorable  Court,  and  such  an  award  as  to  you  may  seem  meet. 

STEVENS,  BAXTER  &  BRYAN, 

Attorneys, 
DAVID  G.  BARNITZ, 
AdmW  0.  T.  A.  of  Colonel  David  Grier,  deceased. 

District  of  CoLUiiBiA, 

Washington  County. 

Personally  appeared  before  me,  a  justice  of  the  peace  in  and  for 
said  county,  David  G.  Barnitz,  administrator  of  David  Grier,  deceased, 
who,  being  duly  sworn,  deposes  and  says,  that  the  facts  stated  in  the 
foregoing  petition  are  just  and  true  so  far  as  they  exist  in  his  own 
knowledge,  and  so  far  as  obtained  from  the  knowledge  of  others  he 
believes  them  to  be  true. 

DAVID  G.  BARNITZ. 

Sworn  to  and  subscribed  before  me,  this  10th  day  of  May,  A.  D. 
1858. 

F.  J.  MURPHY,  J,  P. 


UNITED  STATES  COURT  OF  CLAIMS.— No.  4»7. 

Barnitz,  administrator  of  Grier,  vs.  The  United  States. 

Petitioner's  brief, 

David  Grier  was  commissioned  by  John  Hancock,  President  of 
Congress,  to  be  a  captain  of  a  company  of  Pennsylvania  troops,  in 
the  army  of  the  United  Colonies,  on  the  9th  day  of  January,  1776. 
On  the  6th  of  June  following  was  promoted  and  commissioned  by 
John  Hancock,  president  of  Congress,  as  major  of  the  6th  battalion 
of  Pennsylvania,  and  on  the  12th  of  January,  1777,  was  promoted  to 
and  commissioned  a  lieutenant  colonel  of  the  7th  battalion  of  Penn- 
sylvania, which  said  commissions  are  on  file  among  the  papers  in  this 
case.  While  in  the  service  of  the  United  States  under  said  commis- 
sions he  received,  laid  out,  and  expended  large  sums  of  money  on 
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acconnt  of  the  United  States,  and  made  large  advances  for  the  benefit 
of  the  United  States  ont  of  his  own  private  means,  and  in  March, 
1778,  the  government  was  his  debtor  to  the  extent  of  $5,574  15, 
which  he  has  never  been  reimbursed,  and  now  stands  to  his  credit  on 
the  books  of  the  Treasury  Department,  in  the  Third  Auditor's  office, 
in  ledger  '^A,"  page  331,  a  certified  copy  of  which  is  on  file  among 
the  papers  in  the  case. 

That  Lieutenant  Colonel  Grier  resigned  his  commission  as  lieutenant 
colonel,  and  on  the  first  day  of  April,  1778,  became  an  assistant  in 
the  quartermaster's  department  at  the  post  of  York,  in  the  State  of 
Pennsylvania ;  in  which  latter  capacity  he  also  received  and  disbursed 
large  sums  of  money,  and  made  further  large  advances  at  various 
times  out  of  his  private  means,  when,  on  the  15th  of  March,  1780, 
and  on  the  3d  day  of  October,  1780,  he  received  from  John  Davis, 
deputy  quartermaster  general,  certificates  of  the  balances  due  said 
Colonel  Grier,  on  a  settlement  of  his  accounts,  the  sum  of  $80,845. H> 
which,  scaled  at  specie  value,  amounts  to  $6,260  00  ;  which  original 
certificates  are  on  file  among  the  papers  in  the  case.  That  Colonel 
Grier  died  in  1790,  leaving  four  children,  all  of  whom  were  at  the 
time  under  age  and  unmarried,  and  have  since  died  without  issue, 
except  your  petitioner's  mother,  who  died  last  year,  leaving  six  chil- 
dren. That  the  military  chest  containing  the  evidences  of  debt  against 
the  government  remained  unopened  from  the  time  of  the  death  of 
Colonel  Grier  until  1854,  which  accounts  for  the  claim  never  having 
been  presented  to  the  government  before.  The  proceedings  as  recited 
in  the  amended  petition,  filed  May  17,  1858,  fully  sets  forth  the  peti- 
tioner's claim  and  the  action  of  Congress  thereon. 

Becapitidation. 

For  a  balance  standing  to  his  credit  on  the  books  of  the 

treasury  March,  1778 $5,574  15 

For  balance  of  account  rendered  October  3,  1780,  and  cer- 
tified by  John  Davis,  deputy  quartermaster  general, 
$80,845.if,  or  specie  value  of. 6,260  00 

Making  the  entire  claim 11,834  15 

exclusive  of  interest  on  the  same  from  the  time  it  became  due. 

SIMON  STEVENS, 

Attorney  for  Petitioner, 


IN  THE  COUBT  OF  CLAIMS.— No.  497. 

Barnitz,  administrator  of  Grier,  w.  The  UNiTBa)  States. 

Solicitor's  brief. 

The  petitioner  claims  payment  of  two  several  demands  against  the 
United  States  arising  from  transctctions  during  the  revolutionary  war. 

Ist.  An  amount  of  $5,674^f ,  standing  to  his  credit  under  date 
March,  1778,  on  ledger  A,  in  the  Third  Auditor's  ofi&ce.  2d.  A  balance 
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$S0,845H  (continental  money)  dne  him  October  3,  1*780,  per  aoooont 
rendered  to  John  Davis,  deputy  quartermaster  general. 

Both  of  these  claims  are  barred  by  acts  of  limitation,  particularly 
by  act  of  February  12,  1793,  section  1,  (1  Statutes,  301.) 

A  balance  on  the  books  of  the  treasury  is  but  prima  mcie  evidence 
of  the  indebtedness  of  the  government,  and  against  it  we  show  that 
there  is  at  least  one  item  of  charge  for  money  advanced  to  Grier  on 
the  books  of  the  Register's  office  which  has  not  been  brought  to  his 
debit  on  the  Third  Auditor's  ledger  A,  (Auditor's  report  of  March  10, 
1854,)  and,  moreover,  that  the  books  of  the  treasury  are  incomplete, 
several  journals  and  day-books  having  been  burnt,  (Third  Auditor's 
report  of  February  11,  1863  ;)  the  latest  of  the  balances  claimed  is  in 
October,  1780.  Col.  Grier  remained  a  long  time  in  the  service  of 
the  United  States  after  this  date,  receiving  and  disbursing  money 
and  settling  accounts  as  late,  certainly,  as  May,  1782,  (see  papers 
numbered  16,  16,  17,  and  18,)  and  the  presumption  is,  that  all  bal- 
ances due  in  1778  and  1780  were  carried  forward  and  merged  in  the 
subsequent  accounts. 

About  the  close  of  the  war  commissioners  were  appointed  under 
resolutions  of  February  27,  1782,  (3  Journals,  466,)  and  July  4^ 
1783,  (4  Journals,  437,)  to  settle  all  accounts  of  every  kind  and  issue 
certificates  in  liquidation  thereof.  One  of  these  commissioners  was 
Benjamin  Stelle,  and  on  the  20th  of  December,  1785,  Col.  Grier  gave, 
or  at  least  prepared  for,  this  commissioner  a  list  of  claims  for  which 
be  himself  had  given  certificates,  for  the  purpose  of  being  so  liquidated, 
(original  filed  by  claimant.)  Being  thus  in  communication  with  the 
proper  authorities  on  the  subject  of  his  own  official  accounts  and  trans- 
actions^ it  is  not  to  be  presumed  that  he  would  omit  the  opportunity 
to  have  his  own  accounts  settled,  as  well  as  aid  others  in  obtaining 
settlements.  That  no  final  settlement  certificate  was  issued  to  him, 
(Register's  letter  to  the  Hon.  T.  Stevens,  June  20,  1863,)  only  shows 
that  no  balance  was  due  him,  not  that  no  settlement  took  place. 

Col.  Grier  himself  made  no  claim  in  his  lifetime,  though  he  lived 
till  1790  ;  and  it  would  further  appear  from  the  manner  in  which  the 
claim  is  stated  to  have  been  discovered  by  the  administrator,  that  Col. 
Grier  died  without  informing  any  of  his  family  that  he  had  a  claim 
against  the  United  States. 

J.  D.  Mcpherson, 

U.  S.  Deputy  Solicitor. 


IN  THE  COURT  OF  CLAIMS. 


D.  G.  BARNrrrz,  administrator  of    David  Grier,  vs.  Thb  United 

States. 

LoKENO,  Justice,  delivered  the  opinion  of  the  Court. 

David  Grier  was  a  lieutenant  colonel  in  the  Pennsylvania  b'ne  in 
the  war  of  the  revolution,  from  the  12th  January,  1777,  until  April 
1,  1778,  when  he  resigned  his  commission  as  lieutenant  colonel,  and 
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was  appointed  assistant  deputy  quartermaster  general.  He  served  in 
the  latter  capacity  for  some  years,  and  as  is  shown  by  the  papers  in 
the  case,  at  least  till  May,  1782.  He  died  in  1790,  leaving  four  chil- 
dren who  were  then  unmarried  and  under  age ;  of  these  children, 
three  died  without  issue,  the  other  was  married,  and  died  about  1857, 
leaving  six  children,  one  of  whom  is  the  petitioner. 

The  allegation  in  the  petition  is,  that  David  Grier,  both  as  lieuten- 
ant colonel,  and  as  acting  deputy  quartermaster  general,  received  and 
expended,  and  advanced  large  sums  of  money  on  account  of  the  United 
States,  and  that  there  was  due  to  him  at  his  decease  a  balance  in 
each  department  of  his  service,  and  which  the  petitioner  sets  forth,  as 
follows : 

For  a  balaace  standing  to  his  credit  on  the  books  of  the 

treasury,  March,  1778 $5,674  15 

For  a  balance  of  account  rendered  October  3,  1780,  and 
certified  by  John  Davis,  deputy  quartermaster  general, 

|80,845U 6,260  00 

11,834  15 


The  evidence  relied  on  for  the  first  item,  which  relates  to  Colonel 
Grier's  accounts  as  lieutenant  colonel,  is  the  account  shown  in  schedule 
A,  and  taken  from  the  books  of  the  treasury,  and  it  states  the  balance 
to  Colonel  Grier's  credit  to  be  $5,574  75. 

This  balance,  as  the  account  shows,  is  made  up  chiefly  of  $4,400, 
paid  by  Colonel  Grier  to  William  Palfrey  on  account  of  the  United 
States.  But  it  appears  from  schedule  B  annexed,  which  is  William 
Palfrey's  account  with  the  United  States  of  moneys  received  by  him 
**  of  several  officers  of  the  army  on  a  settlement  of  their  accounts  with 
the  auditors  of  the  army,  and  not  before  entered  in  the  books  of  the 
treasury  ;"  that  Colonel  Grier  received  this  $4,400  from  Mease  and 
Caldwell,  as  recruiting  money ;  and  it  appears  from  schedule  C  an- 
nexed, that  Colonel  Grier  ^^has  been  omitted  to  he  charged*'  with 
such  receipt,  and  deducting  said  sum  of  $4,400  from  the  balance  of 
$5,574  15,  claimed  by  the  petitioner,  reduces  that  balance  to  $1,174  15. 

Moreover,  the  entry  in  schedule  B  is  in  these  words :  "  September, 
1777.  Lieutenant  Colonel  Grier,  7th  regiment,  being  ^part  of  re- 
cruiting money  received  of  Mease  and  Caldwell,  $4,400."  The 
expression  *^part  of"  indicates  that  Colonel  Grier  received  of  Mease 
and  Caldwell  a  larger  sum,  as  recruiting  money,  than  the  $4,400  paid 
over  to  William  Palfrey.  But  what  the  amount  received  was,  cannot 
now  be  shown,  for  the  names  of  Mease  and  Caldwell  do  not  appear 
on  the  books  at  the  treasury.  Some  of  its  books  (day  books  and 
journals)  have  been  burnt,  (schedule  C,)  and  there  are  now,  therefore, 
no  means  of  tracing  the  transaction  further.  Then  the  balance  claimed 
of  $5,574  15  is  an  item  of  an  account  in  the  Third  Auditor's  office, 
and  not  a  final  balance  entered  or  certified  at  the  registry  ;  and  that 
it  cannot  be  relied  on  as  evidence  of  a  final  balance,  is  shown  by  the 
entry  in  William  Palfrey's  account,  and  the  facts  above  stated. 

As  to  the  second  item  claimed,  viz  :  the  balance  of  $&)^^0,  alleged 
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to  be  due  to  Colonel  Grier  as  assistant  deputy  quarter  master  general, 
in  his  accounts  with  the  United  States,  the  evidence  relied  on  is  the 
account  and  certificate  of  John  Davis,  shown  in  schedule  Z  annexed, 
and,  set  forth  in  the  amended  petition,  pp.  2  and  3/ 

These  evidences,  as  the  petition  shows,  were  found  among  Colonel 
Grier's  papers  after  his  death. 

But  there  is  no  evidence  that  those  accounts  were  ever  presented  at 
the  treasury  by  Colonel  Grier,  or  that  he  ever  claimed  there  such 
balance  in  his  lifetime,  and  neither  the  accounts  or  balance  appear  in 
any  shape  on  the  books  of  the  treasury.  A  ad  it  appears  on  the  cer- 
tificate of  John  Davis,  deputy  quartermaster  general,  appended  to  the 
account,  that  the  vouchers  presented  with  it  were  not  examined.  It  is 
certain,  therefore,  that  the  certificate  was  not  intended  for  a  final 
adjustment  of  the  account,  or  to  establish  the  apparent  balance  it 
specifies  ;  and  the  inference  is  that  the  certificate  was  given  only  as  a 
receipt  for  the  papers  delivered  between  Colonel  Grier  and  John 
Davis. 

It  is  a  matter  of  general  history,  that  before  and  after  the  close  of 
the  war  of  the  revolution,  strenuous  efforts  were  made  by  Congress  to 
collect  the  debts  and  demands  outstanding  against  the  United  States, 
that  they  might  be  fixed  in  amount,  and  certificates  for  them  issued. 
Under  the  resolves  of  February  27, 1782,  (3  Journals,  465,)  and  July 
4,  1783,  (4  Journals,  437,)  commissioners  were  appointed  for  the 
purpose,  and  one  of  these  was  Benjamin  Stelle.  It  appears  from  the 
evidence  (schedules  15,  16, 17, 18)  that  Colonel  Grier  himself  certified 
such  debts  ;  and  from  schedule  19,  that  as  late  as  December  20, 1785, 
he  furnished  for  Mr.  Stelle  a  list  of  the  debts  against  the  United  States 
which  he  had  himself  certified.  And  there  is  no  evidence  that  he 
preferred  or  claimed  any  debt  as  due  to  himself,  nor  does  it  appear 
that  any  certificate  of  debt  was  issued  in  his  favor,  (schedule  D.) 

It  moreover  appears  that  Colonel  Grier  lived  until  1790,  (petition, 
p.  1,)  and  it  is  not  shown  or  alleged  that  he  ever,  in  his  lifetime, 
claimed  any  balance  to  be  due  to  him  from  the  United  States  ;  and  all 
the  evidence  now  adduced  by  the  petitioner  was  found  by  him  after 
Colonel  Grier's  death,  when  seeking  for  evidence  for  another  matter. 
Under  the  circumstances  above  stated,  impugning  the  evidence  ad- 
duced by  the  petitioner  for  each  of  the  items  he  claims,  connected  with 
the  facts  that  Colonel  Grier  lived  until  1790,  ten  years  after  these 
claims  are  alleged  to  be  due — was  an  accounting  officer  of  the  United 
States,  certified  the  debts  of  others,  and  made  no  claim  or  representa- 
tion (so  far  as  is  shown)  of  any  debt  due  to  himself — we  are  of  opinion 
the  petitioner  fails  to  establish  a  title  to  the  relief  he  prays. 


35th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  (  Rbp.  C.  0, 
2d  Session.     S  )   No.  197. 


SAMUEL  F.  HOLBROOK. 


Fkbruabt  8,  1869. — Committed  to  a  Committer  of  the  Whole  Honse,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  he  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT, 

To  the  honorable  the  Senate  and  House  of  JSepresentatives  of  the  United 

Stages  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

SAMUEL  F.  HOLBROOK  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Brief  of  the  United  States  Solicitor. 

3.  Opinion  of  the  Court  refusing  an  order  to  take  testimony. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  haod  and  affixed  the 
r  X    a  1  seal  of  said  Court,  at  Washington,  this  3d  day  of  February, 

L  L.    S.  J     ^       J)       jggg^ 

SAM'L  H.  HUNTINGTON, 
-    Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  Judges  of  the  Court  of  Claims: 

The  petition  of  Samuel  F.  Holbrook  respectfully  represents :  That 
in  the  year  1847  the  American  brig  Sabine  sailed  from  the  port  of 
Boston,  Massachusetts,  for  the  port  of  San  Francisco,  California, 
laden  with  American  goods  belonging  to  your  petitioner ;  that  on  the 
2l8t  of  April,  in  the  year  1848,  said  brig  arrived  at  the  port  of  San 
Francisco  ;  that  at  the  time  of  her  arrival  a  treaty  of  peace  had  been 
made  with  Mexico,  and  San  Francisco  had  become  a  portion  of  the 
United  States  ;  that  the  person  acting  a6  collector  of  said  port,  not 
knowing  of  the  existence  of  said  treaty,  compelled  your  petitioner 
(who  was  represented  at  said  port  by  his  son)  to  pay  duties  on  said 
cargo,  the  cargo  consisting  of  goods  the  growth  and  manufacture  of 
the  United  States^  49ent  from  one  American  port  to  another  American 
port. 
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Your  petitioner  alleges  that  he  so  paid  duties  illegallj  exacted  to 
the  amount  of  three  thousand  six  hundred  and  thirty-three  dollars 
and  eighty-three  cents  to  the  collector  of  San  Francisco,  between  the 
26th  of  April,  1848,  and  the  14th  day  of  December,  1848 ;  that  he 
has  repeatedly  requested  of  the  Secretary  of  the  Treasury  to  refund  the 
said  duties  so  illegally  exacted,  but  he  declines  so  to  do. 

Your  petitioner  therefore  prays  your  honorable  Court  to  report  a  bill 
to  Congress  for  his  relief. 

Your  petitioner  further  represents  that  he  is  the  sole  owner  of  the 
above  claim. 

District  of  Columbia,  ) 
County  of  Washington,  J     * 

On  this day  of  December,  A.  D.  1866,  personally  came  before 

the  subscriber,  a  justice  of  the  peace  in  and  for  the  county  and  District 
aforesaid,  C.  K.  Oreen,  and  made  oath  that  the  facts  as  set  forth  in 
the  above  petition  are  true,  according  to  the  best  of  his  knowledge  and 
belief. 


IN  THE  COURT  OF  CLAIMS. 
ON  THE  PETITION  OF  SAMUEL  F.   HOLBROOK. 

Brief  of  the  United  States  Solicitor. 

This  is  a  claim  for  three  thousand  six  hundred  and  thirty-three 
dollars  and  eighty-three  cents,  alleged  to  have  been  paid  to  the  ool- 
lector  of  customs  at  San  Francisco,  between  the  21st  April,  1848,  and 
the  14th  of  December,  1848,  as  duties  on  American  goods,  which  were 
shipped  at  Boston,  Massachusetts,  in  the  previous  year.  The  only 
proof  of  payment  offered  is  the  deposition  of  a  witness  who  professes 
to  have  derived  his  information  from  the  books  of  the  collector.  This 
is  incompetent  evidence.  If  the  petitioner  shall  hereafter  file  the 
proper  evidence,  however,  I  shall  not  object  to  its  being  considered  by 
the  Court  as  if  presented  before  the  hearing. 

This  claim  is  put  on  the  ground  that  the  treaty  with  Mexico  of 
1848,  which  was  ratified  on  the  30th  May,  took  effect  with  respect  to 
California  on  the  2d  February,  the  date  of  the  signature,  the  United 
States  being  then  in  possession  of  that  country  ;  whence  it  is  inferred 
that  California  is  to  be  deemed  to  have  been  a  part  of  the  United  States 
on  the  2d  February,  1848,  and  open  to  American  goods  without  the 
payment  of  the  duty  imposed  by  the  government  de  fado  of  Califor- 
nia, and  therefore  the  taxes  imposed  in  the  intermediate  time  between 
the  2d  February  and  the  30th  July,  as  these  were,  must  be  refunded. 

The  questions  in  this  case  are  all  decided  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Cross  et  al.  vs.  Harrison,  16  Howard, 
164,  where,  at  p.  190,  the  Court  say:  '^San  Francisco  had  been  con- 
quered by  the  arms  of  the  United  States  as  early  as  1846.  *  *  » 
Early  in  1847  the  President    *    *   authorized  the  military  and  naval 
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commander  of  our  forces  in  California  to  exercise  the  belligerent  rights 
of  a  conqueror,  and  to  form  a  civil  government  for  the  conquered 
country,  and  to  impose  duties  on  imports  and  tonnage  as  military  con- 
tribntioGS  for  the  support  of  the  government  and  of  the  army,  which 
had  the  conquest  or  possession.  *  *  *  *  jfo  one  can  doubt  that 
these  orders  were  according  to  the  law  of  arms,  *  *  or  that  they 
were  operative  untU  the  ratification  and  exchange  of  a  treaty  of  peace. 
Such  would  be  the  case  upon  general  principles  in  respect  to  war  and 
peace  between  nations.  *  *  *  In  this  instance  U  is  recognized  by 
the  treaty  itself.  Nothing  is  stipulated  in  that  treaty  to  be  binding 
upon  the  parties  to  it,  from  the  date  of  the  signature  of  the  treaty,  but 
that  commissioners  should  be  appointed  by  the  commander-in-chief  of 
the  forces  of  the  United  States,  with  such  as  might  be  appointed  by 
the  Mexican  government,  to  make  a  provisional  suspensioQ  of  hostili- 
ties, that,  in  the  places  occupied  by  our  arms,  constitutional  order 
might  be  re-established  as  regards  the  political,  administrative,  and 
judicial  branches  in  those  places,  so  far  as  that  might  be  permitted  by 
the  circumstances  of  military  occupation.  All  else  was  contingent 
until  the  ratifications  of  the  treaty  were  exchanged^  which  was  done 
on  the  30th  May,  1848,  at  Queretaro;  and  there  is  in  the  third  article 
full  recognition  by  Mexico  of  the  belligerent  rights  exercised  by  the 
United  States  during  the  war  in  its  ports  which  had  been  conquered. 
In  that  article,  besides  other  things  provided  for,  it  was  stipulated 
that  the  United  States,  upon  the  ratification  of  the  treaty  by  the  two 
republics,  should  despatch  orders  to  all  persons  in  charge  of  the  cus- 
tom houses  at  all  ports  occupied  by  the  forces  of  the  United  States  to 
deliver  possession  of  the  same  to  persons  authorized  to  receive  them, 
together  with  all  bonds  for  duties  on  importations  and  exportations 
not  yet  fallen  due,  and  that  an  exact  account  should  be  made  out, 
showing  the  entire  amount  of  all  duties  on  imports  and  exports  col- 
lected at  such  custom-houses  or  elsewhere  in  Mexico  by  authority  of 
the  United  States,  after  the  ratification  of  the  treaty  by  Mexico,  with 
the  cost  of  collection,  all  of  which  was  to  be  paid  to  the  Mexican  gov- 
ernment, subject  to  a  deduction  of  what  had  been  the  cost  of  collection. 
The  plaintiffs,  therefore,  can  have  no  right  to  the  return  of  any  moneys 
paid  by  them  as  duties  on  foreign  merchandise  in  San  Francisco  up  to 
that  date.  Until  that  time  California  had  not  heencededy  in  fact ^  to  the 
United  States^  but  it  was  a  conquered  territory ^  withiv  which  the  United 
States  were  exercising  belligerent  rights,  and  whatever  suras  were  re- 
ceived for  duties  upon  foreign  merchandise,  the^  were  paid  under  them. 
But  after  the  ratification  of  the  treaty  California  became  a  part  of  the 
United  States,  or  a  ceded  conquered  territory."  The  Court  then  pro- 
ceeds to  inquire  upon  what  footing  collections  were  to  be  placed,  made 
after  the  ratification  and  before  the  proclamation  of  peace  in  Califor- 
uia,  and  decides  that  the  duties  collejjted  under  the  war  tariff  were 
still  legally  imposed. 

It  is  true  that  the  duties  collected  from  Cross  were  imposed  on  for- 
eign goods,  and  Holbrook's  may  have  been  American  goods,  but  that 
difference  was  not  material  at  the  time  when  the  duties  were  imposed 
on  Holbrook's  goods,  according  to  the  decision  above  quoted.  For 
*' until  that  time,"  (May  30,)  says  the  Court,  * «  (jalifornia  had  not 
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been  ceded,  in  fact,  to  the  United  States,  bat  was  a  conquered  terri- 
tory, within  which  the  United  States  were  exercising  belligerent 
rights."  And  the  Court  also  say  that  '^no  one  can  doubt  that  the 
orders  of  the  President,"  under  which  the  civil  government  was  estab- 
lished and  duties  imposed,  '^were  according  to  the  laws  of  arms  and 
the  rights  of  conquest."  And  the  whole  proceedings  of  the  President 
are  approved  and  pronounced  rightful  and  legal  by  the  Court. 

The  United  States  had  dominion  over  California  even  prior  to  the 
treaty  which  annexed  it  permanently,  which  enabled  the  commander- 
in-chief  of  our  army  and  navy  to  establish  a  civil  government  and  im- 
pose taxes. 

And  these  proceedings,  which  were  confessedly  legal  at  the  time 
they  were  adopted,  could  not  become  illegal  by  subsequent  events. 

The  decisions  of  the  Supreme  Court  in  Beynie's  case,  9  Howard, 
127,  and  in  Davis  t».  Police  Jury  of  Concordia,  ibid.,  280,  which  de- 
clare that  the  treaty  of  St.  Ildefonso  took  effect  on  1st  October,  1800, 
so  as  to  invalidate  grants  of  land  made  by  Spain  in  Louisiana  subse- 
quent to  that  date,  do  not  deny  the  right  of  the  Spanish  officers  in 
that  province  to  carry  on  the  government  till  it  was  actually  trans- 
ferred to  the  United  States;  but,  on  the  contrary,  these  cases  assert 
repeatedly  that  the  ri<;ht  of  the  government  de  facto  continued  for 
municipal  and  commercial  purposes. 

No  matter,  therefore,  what  the  existing  government  had  been  in 
California  when  the  treaty  of  Guadalupe  Hidalgo  was  signed.  Its 
commercial  and  municipal  regulations  continued  in  force  till  the 
treaty  was  adopted  and  the  government  of  the  United  States  acted  to 
modify  or  repeal  them.  The  taxes  imposed,  therefore,  which  were 
collected  to  carry  on  this  existing  government,  and  which  it  is  ad- 
mitted were  rightfully  imposed  at  the  date  at  which  they  were  col- 
lected, did  not  revert  to  the  citizen  by  the  ratification  of  the  treaty. 

Aside  frcm  all  precedents  or  authority,  it  is  obvious  that  the  proposi- 
tion that  taxes  which  were  collected  by  a  recognized  and  lawful  local 
government,  for  the  purpose  of  maintaining  itself  and  protecting  the 
payeis  in  their  civil  rights,  should  revert  to  them  afterwards  in  con- 
sequence of  the  ratification  of  a  treaty  which  changed  the  sovereignty 
of  the  province  from  one  distant  power  to  another,  could  not  be  main- 
tained. If  the  title  to  the  taxes  levied  by  the  local  government  after 
the  signature  became  diverted  by  the  ratification  of  the  treaty,  every 
other  act  of  the  local  government,  or  under  its  authority,  must  also 
become  illegal.  This  would,  in  fact,  annul  not  only  the  acts  of  the 
government  ree^pecting  its  revenue,  and  the  punishment  of  offenders 
against  it,  but  it  would  equally  annul  every  civil  transaction  between 
citizens  in  which  the  authority  of  officers  or  courts  was  necessary. 

M.  BLAIB. 
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IN  THE  COURT  OF  CLAIMS. 

Samuel  F.  Holbrook  vs.  The  United  States. 

ScABBURGH,  J.,  delivered  the  opinioQ  of  the  Court. 

This  case  is  now  before  us  on  an  application  for  an  order  directing 
the  taking  of  testimony.     The  petitioner  states  the  following  case : 

In  the  year  1847  the  American  brig  Sabine  sailed  from  Boston, 
Massachusetts,  for  San  Francisco,  California,  laden  with  American 
goods  belonging  to  the  petitioner.  She  arrived  at  San  Francisco  on 
the  21st  day  of  April,  A.  D.  1848.  A  treaty  of  peace  had  then  been 
made  with  Mexico,  and  San  Francisco  had  become  a  portion  of  the 
United  States.  The  person  acting  as  collector  of  the  port  of  San 
Francisco  compelled  the  petitioner  to  pay  the  sum  of  three  thousand 
six  hundred  and  thirty-three  dollars  and  eighty-three  cents  for  duties 
on  the  goods.  This  the  petitioner  avers  was  an  illegal  exaction. 
lie  has  repeatedly  requested  the  Secretary  of  the  Treasury  to  refund 
the  money  so  paid,  but  he  declines  to  do  so. 

It  is  alleged  in  the  petition  that  the  payment  was  made  between 
the  26th  day  of  April  and  the  14th  day  of  December,  A.  D.  1848 ; 
but  in  the  argument  it  was  stated  on  both  sides  that  the  question 
now  designed  to  be  submitted  to  this  Court  is,  whether  the  duties,  if 
paid  after  the  signing  of  the  treaty  with  Mexico,  but  before  its  ratifi- 
cation, were  legally  exacted. 

In  the  case  of  Cross  vs.  Harrison,  16  How.  R.,  164,  190,  the  Court 
say  :  "  California,  or  the  port  of  San  Francisco,  had  been  conquered 
by  the  arms  of  the  United  States  as  early  as  1846.  Shortly  afterward 
the  United  States  had  military  occupation  of  all  of  Upper  California. 
Early  in  1847  the  President,  as  constitutional  commander-in  chief  of 
the  army  and  navy,  authorized  the  military  and  naval  commander  of 
onr  forces  in  California  to  exercise  the  belligerent  rights  of  a  conqueror, 
and  to  form  a  civil  government  for  the  conquered  country,  and  to  im- 
pose duties  on  imports  and  tonnage  as  military  contributions  for  the 
support  of  the  government  and  of  the  army  which  had  the  conquest 
in  possession.  We  will  add,  by  way  of  note  to  this  opinion,  references 
to  all  of  the  correspondence  of  the  government  upon  this  subject,  now 
only  referring  to  the  letter  of  the  Secretary  of  War  to  General  Kearney, 
of  the  10th  of  May,  1847,  which  was  accompanied  with  a  tariff  of  duties 
on  imports  and  tonnage,  which  had  been  prepared  by  the  Secretary  of 
the  Treasury,  with  forms  of  entry  and  permits  for  landing  goods,  all 
of  which  was  reported  by  the  Secretary  to  the  President  on  the  30th 
of  March,  1847. — (Senate  Doc.  No.  1,  Ist  session  30th  Congress,  1847, 
pp.  567,  583.)  No  one  can  doubt  that  these  orders  of  the  President, 
and  the  action  of  our  army  and  navy  commanders  in  California  in 
conformity  with  them,  was  according  to  the  law  of  arms  and  the  right 
of  conquest,  or  that  they  were  operative  until  the  ratification  and 
exchange  of  a  treaty  of  peace.  Such  would  be  the  case  upon  general 
principles  in  respect  to  war  and  peace  between  nations.  In  this 
instance  it  is  recognized  by  the  treaty  itself.  Nothing  is  stipulated 
in.  that  treaty  to  be  binding  upon  the  parties  to  it,  ot  from  the  date 
of  the  signature  of  the  treaty,  but  that  commia^^otiers  should  be 


6  SAMUEL  F.   HOLBROOK. 

appointed  by  the  general-in-chief  of  the  forces  of  the  United  States, 
with  such  as  might  be  appointed  by  the  Mexican  government,  to 
make  a  provisional  suspension  of  hostilities,  that,  in  the  places  occu- 
pied by  our  arms,  constitutional  order  might  be  re  established  as 
regards  the  political,  administrative,  and  judicial  branches  in  those 
places,  so  far  as  that  might  be  permitted  by  the  circumstances  of 
military  occupation.  All  else  was  contingent  until  the  ratifications 
of  the  treaty  were  exchanged,  which  was  done  on  the  30th  of  May, 
1848,  at  Queretaro ;  and  there  is  in  the  third  article  of  the  treaty-a 
full  recognition  by  Mexico  of  the  belligerent  rights  exercised  by  the 
United  States  during  the  war  in  its  ports  which  had  been  conquered. 
In  that  article,  besides  other  things  provided  for,  it  was  stipulated 
that  the  United  States,  upon  the  ratifications  of  the  treaty  by  the  two 
republics,  should  despatch  orders  to  all  persons  in  charge  of  the 
custom-houses,  at  all  ports  occupied  by  the  forces  of  the  United 
States,  to  deliver  possession  of  the  same  to  persons  authorized  by 
Mexico  to  receive  thom,  together  with  all  bonds  and  evidences  of 
debts  for  duties  on  importations  and  exportations  not  yet  fallen  due, 
and  that  an  exact  account  should  be  made  out  showing  the  entire 
amount  of  all  duties  on  imports  and  exports  collected  at  such  custom- 
houses or  elsewhere  in  Mexico  by  the  authority  of  the  United  States 
after  the  ratification  of  the  treaty  by  Mexico,  with  the  cost  of  col- 
lection, all  of  which  was  to  be  paid  to  the  Mexican  government,  at 
the  city  of  Mexico,  within  three  months  after  the  exchange  of  ratifi- 
cations, subject  to  a  deduction  of  what  had  been  the  cost  of  collec- 
tion. 

^*  The  plaintifl^,  therefore,  can  have  no  right  to  the  return  of  any 
moneys  paid  by' them  as  duties  on  foreign  merchandise  in  San  Fran- 
cisco up  to  that  date.  Until  that  tinae  California  had  not  been  ceded, 
in  fact,  to  the  United  States  ;  but  it  was  a  conquered  territory,  within 
which  the  United  Statf  s  were  exercising  belligerent  rights,  and  what- 
ever sums  were  received  for  duties  upon  foreign  merchandises,  they 
wer6  paid  under  them. 

'^  Bat  after  the  ratification  of  the  treaty  California  became  a  part  of 
,  the  United  States,  or  a  ceded,  conquered  territory." 

The  tariff  under  which  the  duties  in  this  case  were  collected  is  the 
same  which  was  mentioned  by  the  Court  in  the  case  of  Cross  vs,  Har- 
rison. It  levied  duties  alike  upon  foreign  and  domestic  goods. — (Ex. 
Doc.  No.  1,  1st  session  30th  Congress,  p  567.)  Its  validity  has  not 
been  questioned.  The  only  ground  on  which  it  has  even  been  sug- 
gested that,  in  this  case,  the  duties  were  illegally  exacted  is,  that 
CalifoNiia  became  a  part  of  the  territory  of  the  United  States  imme- 
diately upon  the  signing  of  the  treaty  with  Mexico.  But  this  ground 
is  wholly  untenable.  In  the  case  of  Cross  vs.  Harrison  the  Supreme 
Court,  in  effect,  declare  that  California  did  not  become  a  part  of  the 
territory  of  the  United  States  till  the  ratifications  of  the  treaty  were 
exchanged. 

The  petitioner's  claim  is  for  duties  paid  after  the  signing,  but  before 
the  ratification  of  the  treaty.  We  are  of  the  opinion  that  it  is  not  well 
founded. 

No  order  will  be  made  directing  the  taking  of  testimony  in  this 
case. 


35th  Conoress,  )    HOUSE  OF  REPRESENTATIVES.  (  Rep.  C.  C 
2d  Sesxion.      j  (No.   198. 


ALEXANDER  CROSS. 


FcBBUABT  3,  1859.-— Committed  to  a  Committee  of  the  Whole  Hooee,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honoroMe  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

ALEXANDER  CROSS  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Two  statements  of  the  claimant's  account,  with  and  without  in- 
terest, and  papers  relating  thereto,  marked  ABC,  transmitted  to 
the  House  of  Representatives. 

3.  Agreement  between  United  States  Solicitor  and  claimant's  coun- 
sel relating  to  papers  therein  named,  and  numbered  from  1  to  6,  in- 
clusive, transmitted  to  the  Houue  of  Representatives. 

4.  Consent  of  United  States  Solicitor  as  to  the  manner  of  taking 
testimony  and  depositions  taken  in  the  case,  and  numbered  from  1  to 
11,  transmitted  to  the  House  of  Representatives. 

5.  Certified  documents  from  the  Treasury  Department,  with  an  ad- 
ditional letter  from  the  Secretary  of  the  Treasury,  and  other  letters 
relating  to  the  case,  transmitted  to  the  House  of  Representatives. 

6.  Claimant's  brief. 

7.  Opinions  of  each  of  the  Judges  of  the  Court  adverse  to  the 
claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r        1  seal  ot  said  Court,  at  Washington,  this  third  day  of  February, 

LL.    S.J    ^      j^      jggg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


ALEXA19DER  CROSS. 


UNITED  STATES  COURT  OF  CLAIMS. 

To  the  honorable  the  Judges  of  the  Court  of  Claims: 

Your  petitioner,  Alexander  Cross,  a  citizen  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  now  residing  at  San  Francisco,  in 
the  Slate  of  California,  respectfully  represents  and  states :  That  on  the 
28th  of  April,  A.  D.  184y,  one  Daniel  Saffaranp,  of  the  State  of  Ten- 
nessee^ entered  into  an  aiticle  of  agreement  with  James  Collier,  the 
collector  of  the  port  of  San  Francisco,  in  the  State  of  California,  hj 
which  the  said  Saffarans  covenanted  that  he  would  well  and  substan- 
tially erect,  build,  and  finish  a  store  or  building  in  said  San  Fran- 
cisco, of  the  dimensions  and  description  following,  viz:  the  store  to 
be  ibur  stories  high,  twenty-five  ieet  wideband  one  hundred  feet  long, 
to  he  constructed  of  stone  and  brick,  so  far  as  may  be  necessary  to 
make  it  strictly  fire-proof,  and  to  be  built  in  the  strongest  and  most 
approved  manner — the  site  of  the  building  to  be  selected  by  the  said 
collector — and  to  be  finished  and  erected  ready  for  occupancy  by  the 
Ist  of  September,  A.  D.  1850 ;  the  store,  when  finished,  approved, 
and  accepted  by  the  collector,  to  be  rented  to  the  United  States  for 
the  term  of  fifteen  years,  the  rent  per  annum  to  be  determined  upon 
and  fixed  by  the  collector  at  the  time  said  store  should  be  erected, 
and  received  by  said  collector.  For  a  more  particular  knowledge  of 
the  contents  ot  said  article  of  agreement,  reference  is  here  had  to  a 
copy  thereof,  which  is  hereunto  annexed,  and  marked  ^'  Exhibit 
No.  1." 

On  the  8th  day  of  May,  A.  D.  1849,  the  aborementioned  article  of 
agreement,  with  certain  reservations  and  conditions,  was  approved  of 
by  W.  M.  Meredith,  the  then  Secretary  of  the  Treasury,  one  of  which 
was,  that  the  rate  of  rent  to  be  paid  for  the  building  to  be  agreed 
upon  by  the  collector  should  be  subject  to  the  express  approval  of  the 
Secretary  of  the  Treasury  ;  a  true  copy  of  which  approval  of  said  arti- 
cles of  agreement  is  hereto  annexed,  marked  ^*  Exhibit  No.  2/' 

That  the  said  Daniel  Safiarans  being  without  the  means  necessary 
to  carry  said  contract  into  effect,  and  in  order  to  procure  the  same, 
did,  on  the  17th  of  May,  A.  D.  1849,  by  his  power  of  attorney  of  that 
date,  fully  authorize  one  George  N.  Sanders,  of  the  city  of  New  York, 
to  negotiate  a  loan  or  loans  of  money  with  any  person  or  persons  in 
the  United  States  of  America  or  elsewhere,  for  the  purpose  of  fulfilling 
and  completing  said  contract ;  a  true  copy  of  which  power  is  hereto 
annexed,  marked  ''Exhibit  No.  3.'' 

That,  under  and  in  virtue  of  said  power  of  attorney,  said  Sanders, 
on  the  9th  of  January,  A.  D.  1850,  entered  into  a  contract  of  that 
date  with  your  petitioner,  who  was  then  the  head  of  a  commercial 
house  in  Glasgow,  Scotland,  and  of  another  commercial  house  in  San 
Francisco,  California,  by  which  your  petitioner  undertook  that  said 
commercial  houses  should  attend  to  the  carrying  out  of  said  Saffarans' 
said  contract,  for  and  in  his  behalf,  and  should  advance  the  capital 
necessary,  in  Europe  and  California,  to  the  extent  of  fifty  thousand 
dollars,  at  a  rate  of  interest,  and  to  be  reimbursed  in  the  manner 
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therein  proTided,  with  varioofl  oth6r  proTisions  and  covenants  which 
it  is  not  deemed  necessary  to  specify,  inasmuch  as  will  be  hereinafter 
fltated,  yonr  petitioner,  in  order  to  secnre  himself  for  his  advances, 
was  snbseqaently  obliged  to  purchase  in,  and  take  an  assignment  of, 
the  entire  interest  of  said  Saffarans  in  said  contract  and  of  the  build- 
ing erected  under  it.  A  true  copy  of  said  contract  between  said  Saf- 
farans and  your  petitioner,  made  as  above  stated  by  said  Sanders,  as 
his  attorney,  on  said  9th  day  of  January,  1860,  is  hereto  annexed, 
marked  "  Exhibit  No.  4.'' 

That,  in  compliance  with  his  said  contract  with  said  Saffarans,  your 
petitioner,  through  said  commercial  houses,  advanced  the  necessary 
capital,  and  erected  the  building  in  all  respects  in  conformity  to  the 
requirements  of  the  contract  of  said  Saffarans  with  said  collector  of 
the  port  of  San  Francisco,  first  herein  above  mentioned,  and  on  the 
site  selected  by  the  said  collector  for  said  building. 

And  to  do  this>  instead  of  fifty  thousand,  your  petitioner  found 
him»elf  under  the  necessity  of  advancing  the  sum  of  one  hundred 
thousand  dollars  or  thereabouts. 

Wl}en  the  building  was  completed  and  ready  for  the  occupancy  of 
the  government,  the  then  Secretary  of  the  Treasury,  (Thomas  Cor- 
win,)  anticipating  that  the  then  high  rates  of  rents  in  San  Francisco 
could  not  be  permanently  maintained,  was  very  desirous  of  procuring 
a  change  of  that  provision  of  the  contract  of  the  28th  of  April,  A.  D. 

1849,  which  bound  the  government  to  rent  the  building  for  the  teriu 
of  fifteen  years.  Yielding  to  the  urgent  solicitations  of  the  Secretary 
of  the  Treasury  in  this  particular,  the  said  Daniel  Saffarans  reluc- 
tantly consented  that  the  term  of  the  lease  should  be  reduced  from 
fifteen  years  to  ten.     Accordingly,  on  the  11th  of  November,  A.  D. 

1850,  a  supplemental  contract  was  entered  into  by  T.  Butler  King, 
the  then  collector  of  the  port  of  San  i^Vancisco,  of  the  one  part,  and 
said  Saffarans  of  the  other,  in  modification  of,  and  to  carry  into 
effect,  the  said  contract  of  said  28th  of  April,  A.  D.  1849.  This  last 
contract  reduced  the  term  of  the  lease  to  ten  years,  and  fixed  the 
rent  at  fifteen  hundred  dollars  per  month,  payable  monthly  by  the 
collector  of  San  Francisco ;  a  true  copy  of  which  said  last  named  con- 
tract is  hereunto  annexed,  marked  ' 'Exhibit  No.  6." 

This  last  contract  was  entered  into  by  the  said  collector,  T.  Butler 
King,  at  the  city  of  Washington,  and  was  on  the  same  day  approved 
by  the  Secretary  of  the  Treasury,  on  the  express  understanding  and 
condition  that  the  said  T.  Butler  King,  on  his  arrival  at  San  Fran- 
cisco, should  first  examine  the  warehouse  and  duly  accept  the  same, 
as  being  substantially  of  the  character^  description,  and  dimensiouQ 
required  by  the  stipulations  contained  in  said  article  of  agreement  of 
28th  April,  A.  D.  1849.  Which  said  approval  of  said  Secretary  wa^ 
endorsed  on  said  supplemental  contract,  a  true  copy  of  which  is  here- 
unto annexed,  marked  ^'Exhibit  No.  6." 

The  said  T.  Butler  King,  on  his  arrival  at  San  Francisco,  first 
examined  the  said  warehouse^  and  then  endorsed  on  said  contract  his 
acceptance  of  said  building,  to  take  effect  as  of  the  date  of  the  14th  of 
January,  1851 ;  a  true  copy  of  which  acceptance  is  hereanto  annexed, 
marked ''Exhibit No.  7." 
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The  contract  with  the  governineDt  heiog  thus  fully  completed,  and 
the  said  Saffaraus  being  wholly  unable  to  reimburse  the  advances  of 
capital  made  by  your  petitioner  in  the  erection  of  the  building,  he  was 
driven  to  the  necessity  of  negotiating  with  said  Saffarans  for  the  pur- 
chase of  his  interest  in  the  warehouse ;  and  to  effect  this  he  was  com- 
pelled to  take  the  building  and  ground  on  which  it  stands  at  cost,  and 
give  to  Saffarans  a  bonus  or  profit  of  twenty  thousand  dollars. 

The  preliminaries  of  a  purchase  being  arranged,  the  said  Saffarans, 
by  his  writing  under  his  hand  and  seal,  of  the  date  of  the  10th  July, 
A.  D.  I85I9  executed  by  him  in  the  State  of  Tennessee,  assigned  and 
conveyed  to  your  petitioner  his  said  articles  of  agreement  with  the 
government  of  the  United  States,  with  all  the  rights,  rents,  and 
interests  accrued,  or  to  accrue,  under  and  in  virtue  of  the  same.  Which 
said  assignment  was  by  him  transmitted  to  California  to  bis  son,  Isaac 
Saffarans,  with  an  endorsement  on  it  stating  that  it  «  as  to  be  heid  as 
an  escrow,  and  not  to  be  valid  until  B.  H.  Crittenden,  A  P.  Sheldon, 
and  said  Isaac  Saffarans  should  endorse  upon  it  their  approval.  A 
true  copy  of  which  assignment  and  endorsement  upon  it  is  hereunto 
annexed,  marked  '^  Exhibit  No.  8." 

Said  Saffarans,  along  with  his  assignment,  transmitted  to  California 
a  power  of  attorney  of  the  same  date,  (viz:  July  10,  1851,)  author- 
izing Robert  H.  Crittenden,  I»aac  Saffarans,  and  A.  P.  Sheldon  to 
deliver  said  assignment  to  your  petitioner,  with  a  power  of  substitu- 
tion. A  true  copy  of  which  power  is  hereto  annexed,  marked  *' Ex- 
hibit No.  9." 

It  so  happened  that  said  Crittenden  and  Sheldon  had  both  left  the 
State  of  California  before  the  arrival  and  receipt  there  of  said  assign- 
ment ;  by  reason  whereof  the  said  R.  H.  Crittenden,  by  his  power  of 
attorney,  dated  at  New  York,  July  25,  1851,  substituted  as  his  attor- 
ney, under  said  original  power,  George  W.  Guthrie,  of  San  Francisco, 
to  act  for  him  and  in  his  stead  and  place.  A  true  copy  of  which  sub- 
stituted power  is  hereto  annexed,  maiked  '^  Exhibit  No.  10." 

By  virtue  of  said  power  of  attorney  and  substituted  power,  the  said 
Robert  H.  Ciittenden,  by  his  attorney,  George  W.  Guthrie,  and  the 
said  Isaac  Saffarans,  by  and  for  himself,  did,  on  the  15th  of  Septem- 
ber, A.  D.  1851,  endorse  on  said  assignment  of  said  Daniel  Saffarans 
their  approval  thereof. 

And  afterwards,  on  the  19th  of  November,  A.  D.  1851,  the  said 
A*  P.  Sheldon,  by  his  substituted  power,  authorized  Isaac  Saffarans, 
B.,  of  San  Francisco,  to  endorse  for  him,  as  his  attorney,  his  approval 
of  said  assignment,  as  will  appear  by  a  true  copy  of  said  last  named 
substituted  power  of  attorney,  hereunto  annexed,  marked  ^'Exhibit 

No.  11." 

On  the  6th  of  January,  1852,  the  said  A.  P.  Sheldon,  by  his  attor- 
ney, (the  said  Isaac  Saffarans,  B.,)  endorsed  on  said  assignment  his 
approval  thereof,  whereby  the  said  assignment  became  couplete,  and 
took  effect  as  a  transfier  to  your  petitioner  of  the  entire  interest  in  said 
warehouse,  together  with  all  the  rights,  rents,  and  interests  accrued, 
or  to  accrue,  under  and  in  virtue  of  said  Daniel  Saffarans'  said  contract 
with  the  United  States ;  and  your  petitioner  to  the  present  time  has 
remained,  and  does  remain,  the  sole  proprietor  of  the  same. 
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The  said  assignment  being  thus  completed,  and  having  taken  eiFect 
in  law,  the  said  Daniel  ^affaraas,  by  his  attorney,  Isaac  Baffarans,  B., 
by  a  note  or  memorandum  in  writing,  endorsed  on' said  contract  with 
the  government,  addressed  to  the  Hon.  T.  Butler  King,  collector  of 
the  port  of  San  Francisco,  requested  that  all  back  and  future  rents 
arising  under  the  contract  might  be  paid  to  said  Alexander  Cross.  A 
true  copy  of  which  note  of  request  is  hereto  annexed,  marked  ^^  Ex- 
hibit No.  12." 

And  your  petitioner  states  that  said  collector  of  said  port  of  San 
Francisco  was,  immediately  after  said  assignment  and  written  request, 
duly  notified  thereof,  who«  in  conformity  thereto,  accepted  and  recog- 
nized your  petitioner  as  the  landlord  of  the  government;  and  from 
the  14th  of  January,  1851,  to  the  14th  of  August,  1853,  the  rent  of 
aaid  warehouse  was  regularly  paid  monthly  to  your  petitioner^  in  pur- 
suance to  Buid  contract  with  the  government. 

On  the  12th  day  of  April,  185:i,  the  Secretary  of  the  Treasury,  with- 
out any  valid  reason,  and  without  any  right  to  do  so,  issued  instruc- 
tions to  Richard  P.  Hammond,  the  then  collector  of  San  Franci.sco, 
to  abandon  said  warehouse,  and  to  stop  the  payment  of  rent  thereon. 
In  pursuance  to  those  instructions,  the  said  Richard  P.  Hammond,  as 
collector  of  said  port,  on  the  4th  of  August,  1853,  addressed  a  letter 
to  your  petitioner,  advising  him  that  in  pursuance  to  instructions  from 
the  Secretary  of  the  Treasury,  he  should,  on  the  13th  of  that  month, 
abandon  the  building,  and  should  pay  no  rent  thereon  after  that  date. 
A  true  copy  of  which  letter  is  hereto  annexed,  marked  ^'  Exhibit  No. 
13." 

On  the  13th  of  the  same  month  of  August  your  petitioner  addressed 
and  delivered  to  said  collector  his  written  answer  to  said  letter  of  the 
4th,  in  which  he  informed  the  collector  that  he  did  not  recognize  the 
right  of  the  Secretary  of  the  Treasury  to  rescind  said  contract,  and 
that  he  should  claim  payment  of  rent  pursuant  thereto  until  the 
expiration  of  the  term  for  which  the  building  was  leased.  A  true 
copy  of  which  letter  is  hereto  annexed^  marked  ''  Exhibit  No.  14." 

That  said  collector,  in  pursuance  to  his  said  leUer  and  of  said  in- 
structions from  the  Secretary  of  the  Treasury,  did,  on  said  13th  of 
August,  1853,  abandon  said  building,  and  has  ever  since  refused  to 
occupy  the  same  or  pay  rent  thereon. 

And  your  petitioner  further  states  that  he  has  spent  more  than 
three  long  years  in  unavailing  efforts  to  induce  the  Secretary  of  the 
Treasury  to  revoke  said  instructions,  and  allow  the  arrears  of  rent  to 
be  paid,  which  the  said  Secretary  has  steadily  refused,  and  still  does 
refuse  to  do. 

And  your  petitioner  complains  that  he  has  been  unjustly  subjected 
to  great  and  ruinous  expense  in  sending  agents  from  California  to 
Washington  city  to  lay  his  case  and  his  claims  before  the  Secretary 
of  the  Treasury  ;  and  the  repudiation  of  said  lease,  by  putting  it  out 
of  his  power  to  meet  his  engagements,  has  also  brought  upon  him 
great  and  ruinous  embarrassment  in  his  business  affairs. 

That  on  the  14th  of  November,  1856,  thirty-nine  months  had 
elapsed  since  the  payment  of  any  rent  on  said  lease ;  and  that  the 
arrears  of  rent  then  and  now  due  to  your  petitioner  amount  to  the 
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Bum  of  fifty-eight  thousand  fi^e  hundred  dollars,  besides  the  interest, 
which  ought  to  be  allowed  thereon. 

Your  petitioner  prays  for  such  relief  in  the  premises  as  ander  the 
circumstances  of  his  ease  is  just  and  right. 

ALEXANDER  CROSS, 
By  S.  F.  VINTON, 

Caunad. 


COPY  OF  EXHIBFTS. 


No.  1. — Artide  of  agreemeni  made  and  concluded  this  2&th  of  JprUy 
1849,  by  and  between  Daniel  Saffaarana,  of  the  first- part ^  and  the 
United  States  of  Amerioaj  by  James  OoUier,  ooOector  o/  the  district 
of  San  Frandsco^  Cali/omiaj  anting  by  the  direction  and  authority 
of  WiUiaim  M,  Meredith,  Secretary  of  the  'Dreasury^  of  the  second 
part. 

The  said  party  of  the  fir«t  part,  for  the  considerations  hereinafter 
mentioned,  doth  for  himself,  his  heirs,  executors,  and  administrators, 
hereby  covenant  with  the  said  party  of  the  second  part  that  he  will 
well  and  substantially  erect,  build,  and  finish  a  store  or  building  in 
said  San  Francisco,  of  the  dimensions  and  description  hereinafter 
mentioned,  the  whole  subject  to  such  modifications  and  alterations  as 
the  said  collector  of  San  Francisco  shall  require  or  approve,  to  wit : 
Said  store  to  be  four  stories  high,  twenty*five  feet  wide,  and  one  hun- 
dred feet  long  ;  to  be  constructed  of  iron  and  brick,  so  far  as  may  be 
necessary  to  make  them  strictly  fire-proof,  and  to  be  built  in  the  stronfr- 
est  and  most  approved  manner,  the  said  collector  reserving  to  himself 
the  sole  power  and  privilege  of  selecting  the  site  or  ground  upon  which 
said  store  or  stores  shall  be  erected.  It  is  further  understood  that  said 
collector  is  to  lease  said  store  or*  stores  of  said  party  of  the  first  part 
for  the  term  of  fifteen  years  ;  the  rent  per  annum  to  be  determined  upon 
and  fixed  by  the  collector  at  the  time  said  store  or  stores  shall  be 
erected,  and  received  by  said  collector. 

And  the  said  party  of  the  first  part  doth  further  covenant  that  he 
will  erect  and  finish  said  store  in  such  manner  as  the  said  collector 
shall  require  or  approve,  so  that  the  said  store  shall  be  ready  for 
occupancy  on  or  before  the  first  day  of  September,  eighteen  handred 
and  fifty. 

And  the  said  party  of  the  first  part  doth  further  covenant,  that  when- 
ever the  said  store  shall  be  erected  and  finished  and  ready  for  occu- 
pancy, to  the  acceptance  of  the  said  collector,  he  will  lease,  and  he 
doth  hereby  lease  said  store  to  the  said  party  of  the  second  part,  for 
a  term  conmiencing  on  the  day  when  the  said  collector  shall  approve 
and  accept  of  said  store,  and  terminating  on  the  expiration  of  the  term 
aforesaid,  to  wit,  fifteen  years  from  the  time  they  are  received  by  said 
collector,  upon  the  terms  and  conditions  and  for  the  rent  hereinafter 
mentioned. 

And  the  said  party  of  the  first  part  doth  further  covenant,  that  this 
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said  store  is  iree  from  all  incambrances,  and  that  the  United  States 
shall  not  be  liable  for  any  lien  upon  said  store  daring  the  term  afore- 
said, or  any  other  claim  of  any  nature  whatsoever,  except  only  the 
rent  hereinafter  stipulated ;  and  that  he  will  keep  the  said  store  in 
good  and  sufficient  repair,  injuries  arising  from  the  misconduct  of 
officers  of  the  government  only  excepted. 

And  the  said  party  of  the  second  part  do  hereby  covenant  with  the 
said  party  of  tbe  first  part,  his  heirs,  executors,  and  administrators, 
that  whenever  the  said  store  shall  be  ready  for  the  occupancy  to  the 
acceptance  of  said  collector,  they  will  hire  and  lease  of  the  said  party 
of  the  first  part  the  sai(!(8tore,  upon  the  terms  and  conditions,  and  for 
the  period  hereinafter  mrattoned-;  that  they  will  pay  rent  for  said  store 
at  the  rate  of dollars  per  annum,  said  rent  to  be  paid  quarter- 
yearly,  on  the  first  of  January,  April,  July,  and  October ;  and  that  the 
said  rent  on  said  store  shall  commence  as  soon  as  the  same  shall  be 
ready  for  occupancy  and  accepted  by  the  said  collector  as  aforesaid. 

And  it  is  further  agreed  by  the  said  parties  of  the  first  and  second 
parts,  that  should  the  said  store  be  destroyed  or  injured  by  fire,  or  the 
action  of  any  of  the  elements,  so  that  the  same  shall  become  untenant- 
able, the  said  party  of  the  first  part  shall  re-build  and  repair  the  same 
as  soon  as  practicable,  and  the  rent  of  said  store  shall  cease  and  remain 
discontinued  during  all  the  time  the  occupancy  of  said  store  shall  be 
interrupted  or  prevented  from  the  causes  aforesaid,  or  any  other  cause 
not  arising  from  the  act  or  default  of  the  Secretary  of  the  Treasury 
or  the  collector  aforesaid. 

In  testimony  whereof,  the  said  parties  to  these  presents,  on  the  day 
and  year  first  above  written,  have  heeunto,  and  to  two  other  copies  of 
the  same,  interchangeably  set  their  hands  and  seals — the  said  party  of 
the  first  part,  in  person,  and  the  United  States,  by  James  Collier,  col- 
lector, acting  as  aforesaid ;  and  Wm.  M.  Meredith,  Secretary  of  the 
Treasury,  in  evidence  of  the  authority  aforesaid,  and  of  his  approval 
of  the  premises,  has  hereunto  affixed  his  official  signature. 


DANIEL  SAFFABANS.  seal 

JAMES  COLLIER,  [seal 

*  OcUector  of  the  (iiatrict  of  Upper  ChXifomia. 

Signed,  sealed,  and  delivered  in  presence  of — 
Bam'l  8.  Wylib. 
N.  Headinoton. 


:1 


Ihdiibit  No.  2. — Copy  of  approval  of  the  Secretary  of  the  Treasury, 

The  foregoing  articles  of  agreement  are  approved  on  the  foUowiag 
express  reservations  and  conditions  only,  to  wit : 

First.  That  wherever  the  name  ol  James  Collier,  collector  of  th« 
district  of  ^an  Francisco,  California,  is  mentioned,  or  where  the  words 
collector  or  said  collector  are  used,  they  shall  be  deemed  and  under- 
stood to  mean  and  apply  to  the  collector  of  the  district  aforesaid  in  his 
official  capacity  for  tne  time  being. 
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Second.  That  this  agreement  is  anderstood  and  intended  to  applj 
to  the  construction  and  renting  of  one  store  building  only^  and  to  no 
more,  unless  hereafter  deemed  necessary,  and  then  rented  with  the 
approbation  of  the  Secretary  of  the  Treasury. 

Third,  The  rate  of  rent  to  be  paid  for  the  building  to  be  agreed 
upon  by  the  collector,  subject  expressly  to  the  approval  of  the  Secre- 
tary of  the  Treasury. 

Fourth.  The  rent  stipulated  for  to  depend  upon  and  be  paid  out  of 
appropriations  expressly  made  by  Congress  for  the  purpose,  and  from 
no  other  source,  or  according  to  the  existing  laws  at  the  times  of 
payment. 

In  testimony  whereof,  I,  William  M.  Meredith,  Secretary  of  the 
Treasury,  have  hereunto  signed  my  name,  and  affixed  the  seal 
[l.  8.]  of  the  Treasury  Department,  this  eighth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine. 

W.  M.  MEREDITH, 

Secretary  of  the  Tre<MSury. 


Copy  of  Exhibit  No,  3. 


Know  all  men  by  these  presents  that  I,  Daniel  Saffarans,  a  resident 
of  the  State  of  Tennessee,  have  made,  constituted,  and  appointed,  and 
by  these  presents  do  make,  constitute,  and  appoint  George  N.  Sanders, 
of  the  city  of  New  York,  Vny  true  and  lawful  attorney,  for  me  and  in 
my  name,  place,  and  stead,  for  the  purposes  hereinafter  mentioned. 

Whereas,  on  the  28th  of  April,  1849,  articles  of  agreement  were 
made  and  concluded  by  and  between  me,  of  the  first  part,  and  James 
Oollier,  collector  of  the  district  of  San  Francisco,  California,  acting  by 
the  direction  and  authority  of  William  M.  Meredith,  Secretary  of  the 
Treasury  of  the  United  States,  of  the  second  part,  of  which  said  articles 
of  agreement  a  certified  copy  is  hereunto  annexed  ; 

And  whereas  said  articles  of  agreement  require  me  to  erect  the 
store  or  building  mentioned  in  said  articles  of  agreement  on  or  before 
the  first  day  of  September,  A.  D.  1850 ; 

And  whereas,  in  order  to  fulfil  all  the  requirements  of  said  articles 
of  agreement  on  the  part  of  the  party  of  the  first  part,  it  is  necessary 
that  other  parties  should  be  interested  in  the  contract  made  between 
the  parties  to  said  articles  of  agreement:  Therefore  I  do  appotot  the 
said  George  N.  Sanders  ray  true  and  lawful  attorney,  with  full  powers 
to  negotiate  a  loan  or  loans  of  money  with  any  person  or  persons  in 
the  United  States  of  America  or  elsewhere,  for  the  purpose  of  com- 
pleting and  fulfilling  the  contract  aforesaid  ;  said  attorney  having  by 
these  presents  full  power  and  authority  to  associate  with  himself  such 
person  or  persons  as  he  may  see  fit,  to  carry  out  the  object  of  the  said 
agreement ;  such  person  or  persons  as  he  may  select,  or  agree  with  to 
have  such  share  of  the  rents,  issues,  and  profits  to  arise  and  grow  out 
of  the  store  or  building  to  be  erected  as  per  said  agreement,  and  are 
not  to  require  the  payment  of  interest  on  such  sums  as  they  may 
advance  until  such  store  or  building  has  been  taken  possession  of  by 
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the  United  States  governmeDt  or  its  representative  ;  and  such  rent  to 
he  paid  for  such  store  or  building  shall  he  appropriated  as  it  is  paid 
quaiterly  to  the  persons  who  niay  become  interested  in  said  agreement 
in  proportion  to  their  respective  shares  and  interest  therein,  and  as 
may  be  agreed  upon  between  them  and  my  attorney  hereby  appointed. 
And  the  said  George  N.  Sanders,  in  consideration  of  the  labor  and 
trouble  he  may  have  in  executing  the  powers  herein  contained,  shall 
have  and  receive,  and  the  same  is  hereby  granted  and  given  to  him, 
one-sixth  of  the  whole  interest  of  the  party  of  the  first  part  in  said 
article  of  agreement  and  the  subject-matter  thereof;  giving  and 
granting  unto  my  said  attorney  full  power  and  authority  to  do  and 
perform  all  and  every  act  and  thing  whatsoever  requisite  and  necessary 
to  be  done  in  and  about  the  premises,  as  fully^  to  all  intents  and 
purposes,  as  I  might  or  could  do  if  personally  present,  with  full  power 
of  substitution  and  revocation,  hereby  ratifying  and  confirming  all 
that  my  said  attorney  or  his  substitute  shall  lawfully  do  or  cause  to 
be  done  by  virtue  hereof 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the 
seventeenth  day  of  May,  in  the  year  one  thousand  eight  hundred  and 
forty-nine. 

DANIEL  SAFFARAN8. 

Sealed  and  delivered  in  presence  of — 


Copy  of  Exhibit  No.  4. 

Articles  of  agreement  made  and  entered  into  this  ninth  day  of 
January,  1850,  between  Daniel  Safiarans,  of  Tennessee,  of  the 
first  part,  and  Alexander  Cross,  of  Valparaiso,  of  the  second  part, 
witnesseth : 

That  whereas  the  party  of  the  first  part  did  enter  into  a  contract  on 
the  28th  day  of  April,  1849,  with  the  collector  of  the  port  of  San 
Francisco  (approved  by  the  Secretary  of  the  Treasury)  for  the  con- 
struction of  an  iron  warehouse,  to  be  used  as  a  government  store  in 
said  port,  on  terms  and  conditions  as  will  more  fully  appear  by 
reference  to  said  contract ; 

And  whereas  said  party  of  the  first  part  is  desirous  of  associating 
with  him  some  capitalist  who  will  aid  in  carrying  out  said  contract ; 

And  whereas  the  said  party  of  the  second  part  is  willing  to  unite 
with  the  said  party  of  the  first  part  in  carrying  out  that  object: 
Therefore,  they  have  come  to  the  following  agreement,  to  wit : 

First.  The  said  Alexander  Cross,  as  senior  partner  of  the  com- 
mercial houses  of  Cross,  Wedderspoon  &  Co.,  of  Glasgow,  Scotland, 
and  Cross,  Hobson  &  Co.,  of  San  Francisco,  Upper  California,  under- 
takes that  they  attend  to  the  carrying  out  of  said  contract  for  and  in 
behalf  of  the  contractor  ;  advancing  the  capital  necessary,  in  Europe 
and  California,  to  the  extent  of  fifty  thousand  dollars,  at  the  rate  of 
ten  per  centum  per  annum  for  interest,  risks,  losses  by  exchange,  and 
for  services  rendered  not  otherwise  provided  for  \  the  same  to  be 
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reimbarsed  in  three  equal  annual  instalments,  or  in  two,  at  the  option 
of  Mr.  Saffarans,  as  may  hereafter  be  found  convenient  to  him. 

Second.  Cross  agrees,  on  behalf  of  his  Glasgow  firm,  to  attend  to 
the  orders  of  said  Saffarans,  or  his  attorney  in  New  York,  in  procuring 
the  construction  of  one  or  more  iron  warehouses,  in  the  best  manner 
and  on  the  best  terms,  and  to  forward  the  siame  with  all  speed  to  San 
Francisco,  covering  the  same  by  the  necessary  insurance,  their  com- 
mission being  limited  to  five  per  cent,  on  invoice ;  said  orders  to  be 
accompanied  by  a  remittance  of  one-sixth  the  approximate  amount. 

Third.  Cross  engages^  on  behalf  of  his  San  Francisco  house,  to  make 
the  necessary  entries,  pay  the  duty,  and  land  said  warehouses,  and 
superintend  in  a  general  way  their  erection,  previously  buying  or 
securing  the  necessary  ground  or  site,  with  the  corresponding  approval 
of  the  collector  of  the  custom-house,  (as  stipulated  in  contract,)  their 
commission  on  said  land  and  buildings  being  limited  to  five  per  cent. 

Fourth.  He  further  engages  that  his  said  California  firm  shall  lease, 
on  proper  terms,  the  said  warehouses  to  the  collector,  collect  the  rents 
at  the  proper  times,  and  keep  an  account  of  the  same  ;  that  they  sell 
such  spare  lands  as  may  not  be  required  for  the  purposes  of  the  con- 
tract ;  their  commission  agency  in  both  cases  being  limited  to  five  per 
cent. 

Fifth.  The  interest  or  shares  of  this  contract  are  declared  by  Safifa- 
rans  to  be  divided  into  one  hundred  ;  of  which  Cross,  as  advancing 
capitalist,  is  assigned  hereby  twenty-seven  and  two-  thirds  shares,  (27f ,) 
the  contractor  representing  seventy-two  and  one  third  shares,  (72|^.) 

Sixth.  The  whole  accounts  to  be  kept  and  made  up  in  San  Fran- 
cisco, the  cost  of  grounds  and  erections  being  capitalized  when  com- 
pleted^ and  proceeds  of  rents  collected,  or  spare  lands  sold  credited. 
Then  yearly  make  up  the  same,  and  after  setting  aside  and  repaying 
to  the  advancers  the  stipulated  annual  instalments,  account  with  the 
parties  interested  for  surplus  or  deficiency. 

Seventh.  Saffarans  agrees  to  extend  to  said  Cross,  Hobson  &  Co., 
of  San  Francisco,  his  full  power  of  attorney  as  his  sole  agents  in  Cali- 
fornia respecting  this  contract,  to  be  irrevocable  and  continued  for  at 
least  two  years,  and  until  all  the  advances  are  liquidated  ;  any  change 
which  the  major  part  of  those  interested  may  deem  necessary  in  the 
agency  afterwards,  Mr.  Saffarans  will  be  at  liberty  to  make. 

Eighth.  Cross,  on  behalf  of  his  California  house,  agrees  to  give  the 
preference  of  such  iron  houses  which  they,  meantime,  have  to  their 
address,  of  a  suitable  character  for  this  contract,  on  reasonable  terms  ; 
more  particularly  one  of  two  stories  sent  to  Valparaiso,  per  t'avorite, 
from  London  in  July  last,  if  not  previously  engaged,  and  Mr.  Saffa- 
rans agrees  to  purchase  such  at  the  market  price,  which  can  hereafter 
be  determined  to  his  satisfaction. 

It  is  further  understood  that  said  Saffarans  is  to  pay  one-sixth  of 
the  cost  of  the  building  herein  referred  to,  or  of  any  others  that  may 
be  constructed  under  this  contract,  payable  in  three  and  six  months 
from  time  of  notice  of  contract  for  their  construction.  The  money  to 
be  advanced  by  said  Saffarans  is  to  represent  five  aud  two-thirds 
shares,  and  to  be  refunded  in  same  manner  as  the  moneys  advanced 
by  said  Cross^  said  five  and  two-thirds  shares  to  be  placed  on  precisely 
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the  same  footing  of  the  twenty-seven  and  two-thirds  shares  of  said 
Oross. 

Witness  the  hands  and  seals  of  the  parties  the  day  and  date  above 

mentioned. 

DANIEL  8AFFABANS.  Fskal 
By  his  attorney,  GEO.  N.  SANDERS.         [seal. 
Witnesses : 

Alfrbd  Gilmobb. 
A.  J.  Oqlb. 
Samubl  B.  Hart. 


:] 


Explanatory  note. — The  capital  provided  by  advances,  for  present^ 
is  160,000,  to  the  whole  of  which  33^  shares  are  assigned.  To  Cross, 
therefore,  who  puts  |50,000^  corresponds  271;  and  to  Safifarans 
$10,000,  5f . 

Beady  cash  is  understood  and  is  requisite  for  the  purpose  of  the 
contract,  both  in  Europe  and  in  California,  and  should  be  provided  so 
by  Mr.  Saffarans  for  his  share,  as  per  article ;  but  if  in  negotiable 
paper,  at  three  and  six  months,  he  to  pay  interest  at  10  per  cent.  per. 
annum.  In  case  of  any  defection  in  either  advancing  parties,  the 
shares  will  be  hereafter  modified  on  the  above  principle. 

ALEX.  CROSS. 

Copy  of  Exhibit  No.  5. 

Articles  of  agreement  entered  into  this  11th  day  of  November,  1850, 
between  T.  Butler  King,  collector  of  the  port  of  San  Francisco,  for 
and  Dn  behalf  of  the  United  States  government,  of  the  first  part,  and 
Daniel  Saffarans,  of  Tennessee,  of  the  second  part,  witnesseth  : 

That  whereas  the  party  of  the  second  part  did,  on  the  28th  day  of 
April,  1849,  enter  into  a  contract  with  James  Collier  (then  collector 
of  the  port  of  San  Francisco)  for  the  construction  of  an  iron  fire-proof 
warehouse,  twenty  five  feet  wide  by  one  hundred  feet  deep,  and  four 
stories  high^  to  be  used  for  custom-house  purposes  at  said  port  of  San 
Francisco,  under  a  lease  to  the  government  for  the  term  of  fifteen 
years,  which  said  contract  was  approved  by  Wm.  M.  Meredith,  (the 
Secretary  of  the  Treasury,)  on  the  8th  day  of  May,  1849,  on  conditions 
as  expressed  in  said  approval,  and  among  others  the  following :  ^'  The 
rate  of  rent  to  be  paid  for  the  building  to  be  agreed  upon  by  the 
collector,  subject  expressly  to  the  approval  of  the  Secretary  of  the 
Treasury  ;" 

And  whereas  the  party  to  the  second  part  to  this  agreement,  in  ful- 
filment of  his  contract  with  the  said  James  Collier,  has  erected  an 
iron  fire-proof  warehouse  in  San  Francisco,  of  the  dimensions  and 
quality  as  stipulated  for  ;  • 

And  whereas  said  Collier,  as  collector,  did,  on  the day  of——, 

contract  with  the  party  of  the  second  part  to  this  agreement  to  rent 
said  warehouse  for  a  term  of  fiftee  i  years,  at  the  rate  of  two  thousand 
dollars  per  month,  which  said  contract  was  sent  on  to  Washington 
city  for  the  approval  of  the  Secretary  of  the  Treaatiry  i 
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And  whereas,  the  present  Secretitry  of  the  Treasury,  deeming  the 
rate  of  rent  for  the  term  of  fifteen  years  to  be  unreasonable,  has  dis- 
approved of  said  contract  of  the day  of ; 

but  the  government  of  the  Uoited  States  being  much  in  need  of  said 
iron  warehouse,  for  custom-house  purposes  in  San  Francisco,  and  said 
Saffarans  being  willing  to  make  some  abatement  in  the  terms  agre  d 

on  in  the  contract  entered  into  with  the  said  Collier  on  the 

day  of ,  the  parties  to  this  agreement  h^ive  concluded 

the  following  terms : 

The  party  of  the  first  hereby  agrees  to  rent  said  warehouse  from 
the  party  of  the  second  part  for  the  term  of  ten  years,  from  the  day 
possession  shall  be  delivered  to  the  present  collector,  at  a  rent  of  fifteen 
hundred  dollars  per  month,  payable  monthly  by  the  collector  of  San 
Francisco.  And  the  party  of  the  second  part  doth  hereby  further 
covenant  that  said  store  is  free  from  all  incumbrances,  and  that  the 
United  States  shall  not  be  liable  for  any  lien  upon  said  store  during 
the  term  atoresaid,  or  any  other  claim  of  any  nature  whatsoever, 
except  only  the  rent  herein  stipulated  to  be  paid,  and  that  he  will 
keep  said  store  in  good  and  sufficient  repair,  injuries  arising  from  the 
misconduct  of  the  officers  of  the  government  only  excepted. 

And  it  is  further  agreed  by  the  parties  of  the  first  and  second  part, 
that  should  said  store  be  destroyed  or  injured  by  the  action  of  any  of 
the  elements,  so  that  the  sa  le  shall  become  untenantable,  the  said 
party  of  the  second  part  shall  rebuild  or  repair  said  store  as  soon  as 
practicable,  and  the  rent  of  said  store  shall  cease  and  remain  discon- 
tinued during  all  the  time  the  occupancy  shall  be  interrupted  from 
the  causes  aforesaid,  or  any  other  cause  not  arising  from  the  act  or 
default  of  the  officers  of  the  government. 

In  te  «timony  whereof,  the  p  irties  to  this  agreement  have  respectively 
hereunto  set  their  hands  and  affixed  their  seals  the  day  and  year  before 
written. 

T.  BUTLER  KING,  [seal.1 

Collector  of  the  port  of  San  FranciscQ. 

DANIEL  SAFFARAN;5.  [seal.] 


Copy  of  Exhibit  No.  6. 


The  foregoing  articles  of  agreement  are  approved  upon  the  follow- 
ing express  understanding  and  conditions,  that  is  to  say  : 

That  the  collector,  T.  Butler  King,  esq.,  upon  his  arrival  at  San 
Francisco,  shall  first  exami  e  the  warehouse  in  question,  and  duly 
accept  the  same  as  being  substantially  of  the  character,  description, 
and  dimensions  required  by  the  stipulations  contained  in  the  former 
articles  of  agreement  herein  referred  to,  then  this  approval  is  to  take 
effect,  otherwise  to  bj  null  and  void. 

THOMAS  CORWIN, 

Secretary  of  the  Treasury, 
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Copy  of  Exhibit  No.  7. 

I,  as  collector  of  the  port  of  San  FraDcieco,  do  hereby  accept  the 
iron  warehouse  erected  by  Alexander  Gross  upon  a  part  of  the  water 
lot  No.  49 ,  on  Battery  street,  now  in  the  occupancy  of  the  United 
States  government  as  a  bonded  warehouse,  contracted  to  be  built  by 
Daniel  Saffarans^  as  provided  in  a  contract  of  whioh  the  within  is  a 
copy. 

And  I  do  hereby  officially  recognize  said  Cross  as  landlord ;  it  being 
understood  that  I  am  to  incur  no  individual  responsibility  in  the 
premises.     This  acceptance  to  date  as  if  done  14th  of  January,  1851. 

T.  BUTLER  KING, 
As  Collector  of  the  port  of  San  Francisco. 


Copy  of  Exhibit  No.  8. 

Having  sold  to  Alexander  Cross,  for  a  valuable  consideration,  all 
my  interests  herein  mentioned,  I,  Daniel  Saffarans,  do  hereby  transfer 
and  assign  the  agreement  of  which  the  foregoing  instrument  is,  in 
substance,  a  copy,  with  all  the  rights,  rents,  and  interests  accrued,  ar 
to  accrue,  under  or  in  virtue  of  the  same,  to  Alexander  Cross,  hereby 
placing  him,  to  all  intents  and  purposes,  in  my  stead  as  regards  said 
agreement,  as  though  he  instead  of  myself  had  been  the  original  party 
thereto,  he  taking  all  the  benefits  of  said  agreement|  and  all  its  respon- 
sibilities. And  I  do  release,  quit-claim,  and  convey  all  my  right,  title, 
interest,  and  lien,  if  any,  and  whatever  it  may  be,  to  the  said  Cross 
and  his  heirs  forever. 

The  said  Cross  is  hereby  entitled  and  authorized  to  receive  all  the* 
rent  that  has  accrued  and  is  now  in  arrear,  or  that  may  hereafter  ac- 
crue under  said  agreement,  for  the  house  therein  mentioned  and 
alluded  to. 

In  testimony,  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
10th  day  of  July,  1851. 

DANIEL  SAFFARANS.  [seal.] 

Signed,  sealed,  and  acknowledged  in  presence  of  the  undersigned 
witnesses : 

H.    M.   LUSHBR. 

C.  Q.  Leonard. 
Jambs  Rose,  jr. 

Copy  of  endorsement  on  the  above. 

It  is  agreed  that  this  transfer  will  not  be  valid  until  R.  H.  Critten- 
den, Isaac  Saffarans,  and  A.  P.  Sheldon  endorse  on  it  their  approval. 
This  lOth  July,  1851. 

DANIEL  SAFFARANS. 
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Exhibit  No.  9. 

Know  all  men  by  these  presents,  that  I,  Daniel  Saffarans,  of  tbe 
town  of  Memphis,  in  the  State  of  Tennessee,  do  hereby  nominate, 
constitute,  and  appoint  Robert  H.  Crittenden,  Isaac  Saffarans,  and  A. 
P.  Sheldon,  my  true  and  lawful  attorneys  in  fact,  for  me  and  in  my 
name  to  deliver  to  Alexander  Gross,  of  San  Francisco,  in  California, 
my  assignment  to  said  Cross  of  all  my  right,  title,  and  interest  in  and 
to  an  iron  warehouse  in  San  Francisco,  together  with  all  rents  accrued 
or  to  accrue  on  the  same,  as  are  more  particularly  set  forth  in  my  said 
assignment  bearing  date  of  the  1'  th  of  July,  1851,  and  attached  tea 
certified  copy  of  my  contract  of  the  11th  November,  1850,  with  T. 
Butler  King,  collector  of  San  Francisco,  for  the  rent  of  said  house,  &c. 

And  my  said  attorneys  are  also  hereby  fully  authorized  and  em- 
powered to  receipt  for  and  receive  from  said  Cross  all  money,  bonds, 
or  notes  stipulated  to  be  received  by  me,  as  the  consideration  for  said 
assignment,  and  to  taike  from  said  Cross  a  release  of  all  responsibility 
on  my  part  arising  out  of  any  and  all  contracts  heretofore  made  be- 
tween us  in  relation  to  the  building  or  renting  of  said  house. 

And  my  said  attorneys  are  also  hereby  fully  authorized  and  empow- 
ered, if  any  objection  is  made  to  the  form  of  my  said  assignment  or 
its  mode  of  authentication,  to  alter  and  amend  the  same  at  their  dis- 
cretion, or  in  fact  to  make  any  new  or  other  assignment  for  me. 

And  my  said  attorneys  are  also  hereby  fully  empowered  and  author- 
ized to  substitute  another  attorney  in  their  plcM>es,  with  the  same  fall 
powers  in  the  premises  as  are  hereby  conferred  on  them,  hereby  bind- 
ing and  obliging  myself  to  ratify  and  confirm  whatever  my  said  attor- 
neys or  those  substituted  may  do  in  t^e  premises,  and  making  their 
acts  as  binding  on  me  as  if  done  by  myself. 

DANIEL  SAFFARANS.  [sbal] 

Signed,  sealed,  and  acknowledged,  in  presence  of  the  undersigned 
witnesses : 

H.  M.  LUSHBR. 

C.  G.  Leonard. 
Jambs  Bosb,  jr. 


Copy  of  Exhibit  No.  10. 


Nxw  Tore,  Jvly  26,  1851. 

Know  all  men  by  these  presents,  that  I,  R.  H.  Crittenden,  of  Frank- 
fort, Kentucky,  do  hereby  nominate,  constitute,  and  appoint  Qeorge 
W.  Guthrie,  of  the  city  of  San  Francisco,  California,  my  true  and 
lawful  attorney  in  fact,  to  act  for  me  under  the  foregoing  joint  power 
of  attorney  from  Daniel  Saffarans  to  Isaac  Saffarans,  A.  r.  Sheldon, 
and  myself,  with  power  of  substitution,  hereby  authorizing  the  said 
Guthrie  to  exercise  all  the  rights  and  powers  which  I  myself  could  do 
under  the  said  power  of  attorney  from  said  Daniel  Saffarans,  binding 
myself  to  approve  whatever  the  said  Guthrie  may  do  in  the  premises, 
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making  his  acts  as  binding  as  if  done  hy  me.     Witness  my  hand  and 
seal. 

R.  H.  CRITTENDEN,  [skal.] 

Signed  and  sealed  in  presence  of — 
Gborgb  N.  Sandbbs. 
Jambs  Eldrbdgb. 


ExhibU  No.  11. 


Know  all  men  hj  these  presents,  that  I,  A.  P.  Sheldon,  of  Sumner 
county ,  in  the  State  of  Tennessee,  recently  of  San  Francisco,  in  the 
State  of  California,  have  nominated,  constituted,  and  appointed,  and 
by  these  presents  do  nominate,  constitute,  and  appoint,  Isaac  Saffa- 
rans,  B  ,  of  San  Francisco  aforesaid,  my  true  and  lawful  attorney  in 
fact,  for  me  and  in  my  name  and  stead  to  endorse  my  name  and  ap- 
proval upon  a  certain  deed  of  conveyance  executed  by  Daniel  Saffarans, 
of  Shelby  county,  Tennessee,  to  Alexander  Cross,  of  England,  now 
in  San  Francisco,  about  the  month  of  June,  1851,  whereby  the  said 
Daniel  Saffarans  conveyed  to  said  Cross  an  iron  fire-proof  warehouse 
of  four  stories,  erected  by  said  Cross  in  the  city  of  San  Francisco 
aforesaid  ;  which  said  warehouse  is  now  occupied  by  the  government 
of  the  United  States,  under  a  lease  from  the  said  Daniel  Saffarans,  for 
custom-house  purposes,  it  being  now  impracticable  for  me,  in  the  ab- 
sence of  papers  relating  to  the  same,  to  describe  the  property  conveyed 
by  said  deed  with  more  minuteness  and  precision  ;  which  said  deed 
was  sent  to  California  by  the  said  Saffarans  as  an  escrow,  to  take  effect 
as  a  deed,  upon  condition  that  the  same  should  be  approved  and  en- 
dorsed by  Robert  Crittenden,  the  said  Isaac  Saffarans,  B.,  and  myself; 
and  the  same  has  been  approved  and  endorsed  by  the  said  Robert 
Crittenden,  by  George  W.  Guthrie,  his  attorney  in  fact,  and  by  the 
said  Isaac  Saffarans,  B.,  and  would  have  been  approved  and  endorsed 
by  myself  in  person  had  I  not  left  California  before  the  said  deed 
arrived  there. 

And  I  hereby  engage  to  ratify  and  confirm  the  approval  and  endorse- 
ment of  the  said  deed  by  my  said  attorney  in  fact,  as  fully  and  amply 
as  though  the  same  were  done  by  myself  in  proper  person. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  19th  day  of  November,  1851. 

A.  P.  SHELDON,  [seal.] 


Exhibit  No.  12. 

San  F&ancihco,  September  15^  1851. 

Sir  :  Having  assigned  and  transferred  to  Alexander  Cross  within 
contract,  you  will  please  pay  all  back  and  future  rents  arising  under 
the  same  to  said  Alexander  Cross. 

I  remain,  very  respectfully,  sir,  your  obedient  servant, 

DANIEL  SAFFARANS, 
Per  Att'y,  ISAAC  SAFFARANS,  B, 
Hon.  T.  BuTLBR  Emo, 

Collector  of  the  port  of  San  Franoieco. 
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Copy  of  Exhibit  No.  13. 

CUSTOM-HOUSB,  SaN  FraNCKCO, 

Collector's  Office,  August  4,  1853. 

SiK :  I  have  the  honor  to  inform  you  that  in  ohedience  to  insfcrac- 
tions  which  I  have  received  from  Ihe Secretary  of  the  Treasury,  tinder 
date  of  April  12,  1853,  that  the  ^^  pretended  lease  "  under  which  the 
warehouse  belonging  to  you,  on  Battery  street,  has  been  occupied  for 
the  storage  of  goods  by  the  United  States,  '^is  not  binding  on  the 
United  States,"  and  that  I  am  to  abandon  that  building.  I  shall,  on 
the  thirteenth  instant,  give  up  the  possession  of  the  said  store^  and 
not  pay  any  rent  for  it  after  that  date. 

Respectfully,  your  obedient  servant, 

RICHAED  P.  HAMMOND, 

Collector. 
Alex.  Cross,  Esq. 


Copy  of  Exhibit  No.  14. 

San  Fbancisco,  August  13,  1853. 

Sir  :  I  have  to  acknowledge  the  receipt  of  a  letter  from  you,  under 
date  August  4,  apprising  me  that  in  obedience  to  instructions  from 
the  Secretary  of  the  Treasury  you  will,  on  the  13th  instant,  give  up 
the  possession  of  my  warehouse  on  Battery  street,  and  not  pay  any 
rent  for  it  after  that  date. 

I  do  not  recognize  a  right  in  the  Secretary  of  the  Treasury  to  rescind 
my  contract  with  the  government  in  reference  to  said  warehouse,  and 
I  shall  therefore  claim  payment  of  rent,  pursuant  to  said  contract, 
until  the  expiration  of  the  term  for  which  the  building  was  leased. 
Respectfully,  your  obedient  servant^ 

ALEX'R  CROSS. 
Richard  P.  Hammond,  Esq., 

Collector  qf  Cuatoma. 
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A. 

The  claim  would  be  for  ninety-two  months «       $46,000 

The  proportion  of  the  gales  past  due  is  up  to 

April  13,-1856— fl  of |46,000 

And  the  proportion  is  therefore  exactly 16,000 

On  which  interest  is  to  be  cast  up  to  the  13th 
April,  1856— thirty- two  months  half  the  time, 
or  one  year  four  months,  or  8  per  cent.  on...         16,000 

8. 

128,000 

100 

Sixty  months  from  April  14  to  end  of  lease,  or  precisely 
five  years  on  which  interest  is  to  be  deducted  on  the  gales 
to  fall  due,  which  amount  to  the  sum  of  $30,000  ;  on 
which  interest  is  to  be  deducted  for  one-half  the  time, 

being  16  per  cent 30,000 

15 


Therefore,  to  the  sum  of. $46,000 

Add  interest  on  the  gales  for  thirty-two  months  1,280 

As  above 47,280 

And  deduct  the  interest  as  above  for  one*-half 

of  five  years,  being  2^  X  6=  15 4,500 

Leaves  due  to  Mr.  Cross 42,780 


150,000 
30,000 

450,000 

100 
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B. 

[C  is  8  calcolaiioot  &c.,  on  the  suae  principle,  tlie  Iom  eitimated  at  $500  per  mootfi  ] 

Average  of  the  years  BeparaJtdy^  supposing  the  payments  to  he  made 

monthly. 

One  year.    The  amount  payable  in  one  year  is,  at  $760 

per  month |9>000  W 

Interest  on  |760  for  12  months  at  6  per  cent $45  00 

Interest  on  $750  for  11  months  ot  6  per  cent 41  25 

Interest  oor  f  750  for  10  months  at  6  percent 37  50 

Interest  on  |760  for  9  months  at  6  per  cent 33  75 

Interest  on  $750  for  8  months  at  6  per  cent 30  00 

Interest  on  |750  for  7  months  at  6  per  cent 26  25 

Interest  on  |750  for  6  months  at  6  per  cent 22  50 

Interest  on  |750  for  5  months  at  6  per  eent 18  75 

Interest  on  $760  for  4  months  at  6  per  cent 15  00 

Interest  on  $750  for  3  months  at  6  per  cent 11  25 

Interest  on  $760  for  2  months  at  6  per  cent 7  50 

Interest  on  $750  for  1  month  at  6  per  cent 3  75 

292  50 


But  from  the  abore  we  must  deduct  ^V  psi^*  sinoe  interest  ia  not 
payable  until  the  eajnration  of  a  month,  and  the  above  table  ia  oon- 
atrncted  on  the  snppoaition  of  its  being  paid  ta  (ufvaiioe,  and  oompie* 
henda,  in  reality,  13  months  instead  of  tirelre :  Therefore  the  abore 
enm  ia  to  be  divided  by  13,  and  the  amount  ao  found  subtracted,  and 
then  the  real  amount  paid  and  payable  will  appear— 

13)292  60(22  &0 
26 


82 
26 


65 
65 

0 


From    $292  50 
Deduct     22  50 


Leaves  270  00---acttial  int^reat  paid  in  12  mobihs,  when  money  ia 
legally  payable  at  the  end  of  each  month  and  there  ia  a  failure  to  pay 
it. 
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f 


a 

This  paper  is  a  calculatioii  of  interest,  Arc. ,  averagini;  the  years  st^pa- 
rately,  supposing  the  sam  to  be  $500  per  month.  In  the  paper  B 
herewith  the  sum  is  $T60.  As  $600  per  month  is  the  loss  supposed 
in  92  monthsj  and  consequently  makes  up  the  sum  in  that  time  of 
$46,000  ;  it  is  proper  to  make  an  average  of  the  years  separaiebf  on 
that  estimate.    The  principles  applied  are  the  same  as  in  paper  iL 

Interest  on  $500  for  12  months^  at  6  per  cent  per 

annum $30  00 

For  11  months,  at  €  per  cent,  per  annum 27  60 

For  10  months,  at  6  per  cent,  per  annum ...,.  25  00 

For  9  months,  at  6  per  cent,  per  annum 22  50 

For  8  months,  at  6  per  cent,  per  annum 20  00 

For  7  months,  at  6  per  cent,  per  annum 17  50 

For  6  months,  at  6  per  cent,  per  annum 15  00 

For  6  months,  at  6  per  cent,  per  annum 12  50 

For  4t  months,  at  6  per  cent,  per  annum 10  00 

For  3  months,  at  6  per  cent,  per  annum *  7  50 

For  2  months,  at  6  per  cent,  per  annum 5  00 

For  1  month,  at  6  per  cent,  per  annum 2  50 

13)195  00(15 
13 

65 

65 

From  this  sum  one-thirteenth  is  to  be  deducted  for  the  same  reason 
assigned  in  paper  B,  the  table  being  in  each  case  constructed  on  the 
same  principl". 

From    $195 
Deduct     15 


Leaves  180  actual  interest  pavable  on  $6,000  in  twelve  months,  when 
money  is  legally  payable  at  the  end  of  each  month,  and  there  is  a 
failure  so  to  pay  it. 


Verijicaium  of  the  calcuUUiona  €f  intered  in  paper  B  hy  (ke  rtde  and 

cciadaiion  in  this  paper  (7. 

Proportion  of  the  gales  past  due  up  to  13th  April,  1856, 

f  of  $46,000.— (See  paper  A) $16,000 


8 
9 


Interest  then  stated  to  be  due  on  it 1,280 

The  money  is  payable  monthly  $500.  $6,000  per  year 
and  the  whole  therefore  is  payable  in  two  years  eight 
months.  Upon  the  calculation  in  this  paper  C,  p.  I, 
it  will  be  paid  as  follows : 
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Ist  year  of  the  first  six  thousand,  payable  monthly..  .     $180 

2d  year.  This  entire  six  thousand  is  all  dae  from  the 
commencement  of  the  year,  and  therefore  full  inter- 
est is  chargeable  on  it  for  that  whole  year 360 

3d  year.  The  same  obserTation  is  true  of  this  $6,000 
in  respect  to  the  last  eight  months,  but  the  full  in* 
terest  for  eight  months  is  but 240 

Being  two-thirds  of  the  full  interest  for  a  year.  On  the 
second  six  thousand,  half  interest  is  due  the  year  in 
which  it  is  payable  monthly,  as  in  the  first 180 

And  full  interest  in  the  third  year  for  the  time,  only 

eiffht  months,  in  that  year ^ 240 

On  the  $4,000  payable  in  eight  months  in  the  second 
year,  but  $240  would  be  due  for  twelye  months,  and 
eight  months  is  two-thirds  of  twelve  and  gives  $160 
asfull  interest;  but  as  this  is  payable,  like  the  $12,000 
preceding,  monthly,  it  being  the  first  and  onlj  pari 
of  a  year  in  which  it  falls  due,  the  interest  chargeable 
on  it  is  the  half  of  $160 80 


1,280 


Interest  calculation  verified  as  per  the  calculation  of  interest  on  the 
$16,000  in  paper  A. 


Interest  calculation  verified  as  in  paper  A,  on  the  $30,000  on  which 
interest  is  to  be  deducted.  As  in  the  case  of  the  $16,000,  the  money 
is  payable  monthly,  $500  each  month.  Interest  therefore  will  be  the 
same  for  the  same  time  and  amount^  but  the  sum  is  larger  and  the  time 
longer  ;  amount  and  time  are  the  constituents  of  interest,  according  to 
which  the  same  rate  of  interest  will  bring  varying  amounta. 

Interest  in  paper  A,  stated  to  be  due  on  the  $30,000  $4,500 

$6,000  per  year,  and  the  whole  is  payable  in  five  years. 

1st  year  of  the  first  $6,000 $180 

But  it  has  four  (4)  full  years  to  run  on  interest,  inas- 
much as  the  whole  sum  is  to  be  paid  in  anticipation. 

Fourfullyear'sinterest,i8$360x4= 1,440 

2d  $6,000,  first  year 180 

Which  has  three  years  more  of  full  interest  $360  X  3=   1,080 

3d  year's  $6,000  monthly 180 

2  years  at  full  interest 720 

4th  year's  |6,000  monthly 180 

And  one  year  (the  5th)  of  entire  interest 360 

5th  year's  $6,000  is  but  monthly,  as  the  time  (5  years) 
then  expired  ;  therefore  only  this  sum  is  chargeable 
on  it 180 


As  in  paper  A 4,500 
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Therefore  the  result  is  the  same  as  in  paper  A,  viz  : 

AmouQt  as  in  the  Secretary's  letter $46,000 

Add  amount  of  interest  verified  in  this  paper 1,280 

47,280 
Deduct  the  amount  of  interest  to  be  deducted  from  the 

gales  to  fall  due 4,600 


Leaves  due  to  Mr.  Cross 42,780 


In  paper  A  the  same  sum  as  made  out  by  a  different  mode  of  calcu- 
lation, but  the  same  in  principle. 
Very  respectfully, 

WM.  ANDERSON. 


in  the  court  op  claims. 
Alsxandbr  Gross  i».  Tub  United  States, 

It  is  agreed  that  the  paper  marked  thus,  (Paper  No.  1,)  and  put  on 
file  in  this  case,  is  a  true  copy  of  the  original  agreement  between 
Daniel  Saffarans  of  the  first  part,  and  the  United  States  of  America 
by  James  Collier,  collector  of  the  district  of  San  Francisco,  California, 
of  the  second  part,  and  of  the  approval  of  said  agreement  by  W.  M. 
Meredith,  Secretary  of  the  Treasury. 

That  the  paper  marked  thus,  (Paper  No.  2,)  and  also  put  on  file  in 
this  case,  containstruecopiesof  theoriginalsof  thefoUowingenumerated 
papers,  to  wit : 

1.  A  copy  of  the  article  of  agreement  of  the  11th  of  November,  1850, 
between  T.  Butler  Kiog,  collector  of  the  port  of  San  Francisco,  for  and 
on  behalf  of  the  United  States  government  of  the  first  part,  and  Daniel 
Saffarans  of  the  second  part. 

2.  A  copy  of  the  approval  of  the  last  named  article  of  agreement, 
by  Thomas  Corwin,  Secretary  of  the  Treasury,  endorsed  on  said  original 
article  of  agreement. 

3.  A  copy  of  the  assignment  of  said  last  named  article  of  agreement, 
by  said  Daniel  Saffarans,  to  Alexander  Cross,  the  plaintiff  in  this  case. 

4.  A  copy  of  the  approval  of  said  assignment,  b^B.  H.  Crittenden, 
A.  P.  Sheldon,  and  Isaac  Saffarans,  B.,  as  the  attorneys  of  the  said 
Daniel  Saffarans,  endorsed  on  said  assignment. 

5.  A  copy  of  the  letter  of  said  Daniel  Saffarans^  by  his  attorney,  • 
Isaac  Saffarans,  B.,  of  the  date  of  the  15th  of  September,  1861, 
addressed  to  T.  Butler  King,  collector  of  the  port  of  San  Francisco, 
notifying  him  that  the  said  article  of  agreement  of  the  11th  of  Novem- 
ber, 1850,  had  been  assigned  to  said  Alexander  Cross,  and  requesting 
him  to  pay  ali  back  and  future  rents  to  said  Cross. 

6.  A  copy  of  the  acceptance  by  said  T.  Butler  King,  m  collector  of 
the  port  of  San  Francisco,  of  the  iron  warehouse  n^xo^d  in  said  article 
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of  the  11th  of  November,  A.  D.  1860,  and  of  his  official  recognition 
of  said  Alexander  Gross  as  the  landlord  to  whom  the  rents  of  said 
warehouse  were  to  be  paid. 

It  is  agreed  that  the  paper  marked  thus,  CPaper  No.  3,)  and  also 
put  on  file  in  this  case,  is  the  original  letter  of  Bichard  P.  Hammond, 
collector  of  San  Francisco,  to  Alexander  Cross,  notifying  him  that  in 
pursuance  to  instructions  from  the  Secretary  of  the  Treasury,  he  should, 
on  the  13th  of  August,  1853,  abandon  said  warehouse,  and  stop  the 
payment  of  rent  from  that  date. 

M.  BLAIR, 
Solicitor  United  States. 
S.  P.  VINTON 
For  ALEX.  CBOSS. 
JuNB  4,  185T. 


Artides  of  agreement  made  and  concluded  this  twenty-e^ghih  day  of 
Aprilj  in  the  year  eighteen  hundred  and  forty-nine,  by  and  between 
Daniel  Saffarana  of  the  first  party  and  the  United  States  of  America, 
by  James  CdUer,  ooUector  of  the  district  of  San  Francisco,  Cakifor* 
nia,  a^Uing  by  the  direction  and  authority  of  WUliam  M.  MeredUk, 
Secretary  of  the  Treamnry,  of  the  second  part: 

The  said  party  of  the  first  part,  for  the  considerations  hereinafter 
mentioned,  doth,  for  himself  and  his  heirs,  executors,  and  adminis- 
trators, hereby  covenant  with  the  said  party  of  the  second  part,  that 
he  will  well  and  substantially  erect,  ouild,  and  finish  a  store  or 
building  in  said  San  Fransisco  of  the  dimensions  and  description 
hereinafter  mentioned,  the  whole  subject  to  such  modifications  and 
alterations  as  the  said  collector  of  San  Francisco  shall  require  or 
approve,  to  wit :  said  store  to  be  four  stories  high,  twenty-five  feet 
wide,  and  one  hundred  feet  long,  to  be  constructed  of  iron  and  brick, 
so  far  as  may  be  necessary  to  make  them  strictly  fire-proof,  and  to  be 
built  in  the  strongest  and  most  approved  manner  ;  the  said  collector 
reserving  to  himself  the  sole  power  and  privilege  of  selecting  the  site 
or  ground  upon  which  said  store  or  stores  shall  be  erected.  It  is  fur- 
ther understood  that  said  collector  is  to  lease  said  store  or  stores  of 
said  party  of  the  first  part  ibr  the  term  of  fifteen  years.  The  rent 
per  annum  to  be  determined  upon  and  fixed  by  the  collector  at  the 
time  said  store  or  stores  shall  be  erected  and  received  by  said  collector. 

And  the  said  party  of  the  first  part  doth  further  covenant  that  he 
will  erect  and  finish  said  store  in  such  manner  as  the  said  collector 
shall  require  or  approve ;  so  that  the  said  store  shall  be  ready  for 
occupancy  on  or  before  the  first  day  of  September,  eighteen  hundred 
and  fifty. 

And  the  said  party  of  the  first  part  doth  further  covenant  that 
whenever  the  said  store  shall  be  erected  and  finished  and  ready  for 
occupancy,  to  the  acceptance  of  the  said  collector,  he  will  lease  and 
he  doth  hereby  lease  the  said  store  to  the  said  party  of  the  second 
part  for  a  term  commencing  on  the  day  when  the  said  collector  shall 
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approve  and  accept  of  said  store,  and  terminating  on  the  expiration 
of  the  term  aforesaid,  to  wit :  fifteen  years  from  the  time  thej  are 
receiyed  by  said  collector,  upon  the  terms  and  conditions  and  for  the 
rent  hereinafter  mentioned. 

And  the  said  party  of  the  first  part  doth  farther  covenant  that  the 
said  store  is  free  from  all  incambrance,  and  that  the  United  States 
shall  not  be  liable  for  any  lien  upon  said  store  during  the  term  afore- 
said, or  any  other  claim  of  any  nature  whatsoever,  except  only  the  rent 
hereinafter  stipulated,  and  that  he  will  keep  the  said  store  in  good 
and  suflBicient  repair,  injuries  arising  from  the  misconduct  of  officers 
of  government  only  excepted. 

And  the  said  party  of  the  second  part  do  hereby  covenant  with  the 
said  party  of  the  first  part,  his  heirs,  executors,  and  administrators, 
that  whenever  the  said  store  shall  be  ready  for  the  occupancy,  to  the 
acceptance  of  the  said  collector,  they  will  hire  and  lease  of  the  said 
party  of  the  first  part  the  said  store  upon  the  terms  and  conditions 
and  for  the  period  herein  mentioned,  that  they  will  pay  rent  for  the 
said  store  at  the  rate  of  — —  dollars  per  annum ;  said  rent  to  be 
paid  quarter-yearly  on  the  first  of  January,  April,  July,  and  October, 
and  that  the  said  rent  on  said  store  shall  commence  as  soon  as  the 
same  shall  be  ready  for  occupancy  and  accepted  by  the  said  collector 
as  aforesaid. 

And  it  is  Airther  agreed  by  the  said  parties  of  the  first  and  second 
parts  that,  should  the  said  store  be  destroyed  or  injured  by  fire  or  the 
action  of  any  of  the  elements,  so  that  the  same  shall  become  unten- 
antable, the  said  party  of  the  first  part  shall  rebuild  and  repair  the 
same  as  soon  as  practicable ;  and  the  rent  of  said  store  bhall  cease  and 
remain  discontinued  during  all  the  time  the  occupancy  of  said  store 
shall  be  interrupted  or  prevented  from  the  causes  aforesaid,  or  any 
other  cause  not  arising  from  the  act  or  default  of  the  Secretary  of  the 
Treasury  or  the  collector  aforesaid. 

In  testimony  whereof  the  said  parties  to  these  presents  on  the  day 
and  year  first  above  written  have  hereunto  and  to  two  other  copies  of 
the  same,  iuterchangeably  set  their  hands  and  seals,  the  said  party 
of  the  first  part  in  person,  and  the  United  States  by  James  Collier,  col- 
lector, acting  as  aforesaid ;  and  William  M.  Meredith,  Secretary  of 
the  Treasury,  in  evidence  of  the  authority  aforesaid  and  of  his  ap- 
proval of  the  premises,  has  hereunto  affixed  his  official  signature. 

DANIEL  8AFFARAN8.      [l.  s.] 

JAMES  COLLIER,  [l.  s.] 

Collector  of  the  District  of  Upper  California. 

Signed,  sealed,  and  delivered  in  presence  of— 
Samukl  T.  Wylib. 
N.  Headington. 

State  of  Ohio,    }  ^^ 
Hamilton  County^  \     ' 

Personally  appeared  before  me  the  undersigned,  a  notary  public  in 
and  for  the  county  and  Jjtate  aforesaid,  on  this  twenty-eighth  day  of 
April,  A.  D.  eighteen  hundred  and  forty-nine,  Daix\e1^  Saffarana  and 
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James  Collier,  the  parties  to  the  foregoing  inBtrament,  and  severally 
acknowledged  the  same  to  be  their  Toluntary  act  and  deed^  for  the 
uses  and  purposes  therein  mentioned. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  afiSxed  my 
[l.  s.]    notarial  seal,  this  twenty-eighth  day  of  April,  eighteen  hun- 
dred and  forty-nine. 

SAMUEL  T.  WYLIB, 

Notary  Public. 

The  foregoing  articles  of  agreement  are  approved,  on  the  following 
express  reservations  and  conditions  only,  to  wit :  First.  That  wherever 
the  name  of  James  Collier,  collector  of  the  district  of  San  Francisco, 
California,  is  mentioned,  or  where  the  words  collector  or  said  collector 
are  used,  they  shall  be  deemed  and  understood  to  mean  and  apply  to 
the  collector  of  the  district  aforesaid  in  his  official  capacity  for  the 
time  being. 

Second.  That  this  agreement  is  understood  and  intended  to  apply 
to  the  construction  and  renting  of  one  ^^  store  or  building"  only,  and 
to  no  more,  unless  hereafter  deemed  necessary^  and  then  rented  with 
the  approbation  of  the  Secretary  of  the  Treasury. 

Third.  The  rate  of  rent  to  be  paid  for  the  building  to  be  agreed 
upon  by  the  collector,  subject  expressly  to  the  approval  of  the  Secre- 
tary of  the  Treasury. 

Fourth.  The  rent  stipulated  for  to  depend  upon  and  be  paid  out  of 
appropriations  expressly  made  by  Congress  for  the  purpose,  and  from 
no  other  source,  or  according  to  the  existing  laws  at  the  times  of 
payment. 

In  testimony  whereof,  I,  William  M.  Meredith,  Secretary  of  the 

r     1      Treasury,  have  hereunto  signed  my  name  and  affixed  the  seal 

'-''-'      of  the  Treasury  Department  this  eighth  day  of  May,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine. 

W.  M.  MEREDITH, 
Secretary  of  the  Treasury. 

I,  William  M.  Meredith,  Secretary  of  the  Treasury,  do  hereby  cer- 
tify the  within  to  be  a  correct  and  true  copy  of  the  original  on  file  in 
this  department. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  the 

[l.  s.]      seal  of  the  Treasury  Department  this  tenth  day  of  May,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine. 

W.  M.  MEREDITH, 
Secretary  of  the  Treasury. 


Know  all  men  by  these  presents,  that  I,  Daniel  Saffarans,  a  resi- 
dent of  the  State  of  Tennessee,  have  made,  constituted,  and  appointed, 
and  by«these  presents  do  make,  constitute,  and  appoint  George  N. 
Sanders,  of  the  city  of  New  York,  my  true  and  lawful  attorney  for  me 
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and  in  my  name,  place,  and  stead,  for  the  purposes  hereinafter  men- 
tioned :  Whereas,  on  the  eighth  day  of  April,  in  the  year  eighteen 
hundred  and  forty-nine,  articles  of  agreement  were  made  and  con- 
cluded by  and  between  me,  of  the  first  part,  and  J.imes  Collier, 
collector  of  the  district  of  San  Francisco,  California,  acting  by  the 
direction  and  authority  of  William  M.  Meredith,  Secretary  of  the 
Treasury  of  the  United  States,  of  the  second  part,  of  which  said  arti- 
cles of  agreement  a  certified  copy  is  hereunto  annexed  ;  and  whereas, 
said  articles  of  agreement  require  me  to  erect  the  store  or  building 
mentioned  in  said  articles  of  agreement  on  or  before  the  first  day  of 
September,  eighteen  hundred  and  fifty ;  and  whereas,  in  order  to 
fulfill  all  the  requirements  of  said  articles  of  agreement  on  the  part 
of  the  party  of  the  first  part,  it  is  necessary  that  other  parties  should 
be  interested  in  the  contract  made  between  the  parties  to  the  said  arti- 
cles of  agreement ;  therefore  I  do  appoint  the  said  George  N.  Sanders 
my  true  and  lawful  attorney,  with  full  power  to  negotiate  a  loan  or 
loans  of  money  with  any  person  or  persons  in  the  United  States  of 
America  or  elsewhere,  for  the  purpose  of  completing  and  fulfilling  the 
contract  aforesaid;  said  attorney  haying,  by  these  presents,  full 
power  and  authority  to  associate  with  himself  such  person  or  persons 
as  he  may  see  fit,  to  carry  out  the  object  of  the  said  agreement ;  such 
person  or  persons  as  he  may  select  or  agree  with  to  have  such  share 
of  the  rents,  issues,  and  profits  to  arise  and  grow  out  of  the  store  or 
building  to  be  erected  as  per  said  agreement^  and  are  not  to  require 
the  payment  of  interest  on  such  sums  as  they  may  advance  until  such 
store  or  buildiug  has  been  taken  possession  of  by  the  United  States 
government  or  its  representative,  and  such  rent  as  may  be  agreed 
upon  by  the  parties  named  in  said  articles  of  agreement  shall  have 
been  paid,  that  is  to  say,  that  the  rent  to  be  paid  for  such  store  or 
building  shall  be  appropriated,  as  it  is  paid  quarterly,  to  the  persons 
who  mny  have  become  interested  in  said  agreement,  in  proportion  to 
their  respective  shares  and  interest  therein,  and  as  may  be  agreed 
upon  between  tham  and  my  attorney  hereby  appointed.  And  the  said 
George  N.  Sanders,  in  consideration  of  the  labor  and  trouble  he  may 
have  in  executing  the  powers  herein  contained,  shall  have  and  receive, 
and  the  same  is  hereby  i^ranted  and  given  him,  one-sixth  of  the  whole 
interest  of  the  party  of  the  first  part  in  said  article  of  agreement  and 
the  subject-matter  thereof,  giving  and  granting  unto  my  said  attorney 
ilill  power  and  authority  to  do  and  perform  all  and  every  act  and 
thing  whatsoever  requisite  and  necessary  to  be  done  in  and  about  the 
premises,  as  fully  to  all  intents  and  purposes,  as  I  might  or  could  do, 
if  personally  present  with  full  power  of  substitution  and  revocation, 
hereby  ratifying  and  confirming  all  that  my  said  attorney  or  his  sub- 
stitute shall  lawfully  do  or  cause  to  be  done  by  virtue  hereof. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  seven- 
[l,  s.]      teenth  day  of  May,  in  the  year  one  thousand  eight  hundred 
and  forty- nine, 

DAN'L  SAFFARAN8. 

Sealed  and  delivered  in  presence  of — 
And'w  Stbahan. 
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Statb  of  New  Tore,         ) 
City  and  County  of  New  York.  J  ^' 

On  this  seventeenth  day  of  May,  1849,  before  me  came  personally 
Daniel  Saffarans,  to  me  known  to  be  the  person  described  in  and  who 
executed  the  above  power  of  attorney,  and  acknowledged  to  me  that 
he  had  executed  the  same. 

DAN.  MARVINE. 
Commissioner  of  Deeds  for  the  City  and  County  of  New  York. 


United  States  op  America, 
Treasvry  Department^  May  8,  1856. 

Pursuant  to  the  act  of  Congress  of '22d  February,  1849, 1  hereby 
certify  that  the  annexed  is  a  true  copy  of  the  original  which  is  now  on 
file  in  this  department. 

In  witness  whereof  I  have  hereunto  set  my  hand,  and  caused 
PI  the  seal  of  the  Treasury  Department  to  be  affixed,  on  the  day 
^  '   '^    and  year  first  above  written, 

JAMES  GUTHRIE, 
Secretary  (^  the  Treasury. 


ORIGINAL  LEASE. 


Artides  of  agreement  entered  into  this  Wth  day  of  November j  in  the 
year  eighteen  hundred  and  fifty ^  between  T.  Butler  King^  collector  of 
the  port  of  San  Francisco  for  and  on  hehcdf  of  the  United  States 
govemmenty  of  the  first  part,  and  Daniel  Saffarans,  of  Tennessee,  of 
the  second  part  J  toitnesseth : 

That  whereas  the  party  of  the  second  part  did,  on  the  28th  day  of 
April,  1849,  enter  into  a  contract  with  James  C!ollier  (then  collector 
of  the  port  of  San  Francisco)  for  the  construction  of  an  iron  fire-proof 
warehouse  twenty*five  feet  wide  by  one  hundred  feet  deep  and  four 
stories^high,  to  be  used  for  custom-house  purposes  at  said  port  of  San 
Francisco,  under  a  lease  to  the  government  for  the  term  of  fifteen 
years,  which  said  contract  was  approved  by  William  M.  Meredith 
(then  Secretary  of  the  Treasury)  on  thd  8th  day  of  May,  1849,  on 
conditions  as  expressed  in  said  approval,  and  among  others  the  follow- 
ing :  *^  The  rate  of  rent  to  be  paid  for  the  building  to  be  agreed  upon 
by  the  collector,  subject  expressly  to  the  approval  of  the  ^retarv  of 
the  Treasury."        ^  ^       '  ^i' 

And  whereas  the  party  of  the  second  part  to  this  agreement,  in 
fulfillment  of  his  contract  with  the  said  James  Collier,  has  erected  an 
iron  fire-proof  warehouse  in  San  Francisco  of  the  dimensions  and 
quality  as  stipulated  for,  and  whereas  said  Collier,  as  collector,  did, 
on  the        day  of  contract  with  the  party  of  the  second  part  to 

this  agreement  to  rent  said  warehouse  for  a  term  of  fifteen  years  at 
the  rate  of  two  thousand  dollars  per  month,  which  said  contract  was 
sent  on  to  Washington  city  for  the  approval  of  the  Secretary  of  the 
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Treasury,  and  whereas  the  present  Secretary  of  the  Treasury  deeming 
the  rate  of  rent  for  the  term  of  fifteen  years  to  be  unreasonable,  has 
disapproved  of  said  contract  of  the        day  of 

But  the  goyernment  of  the  United  States  bein^  much  in  need  of 
said  iron  warehouse  for  custom-house  purposes  in  San  Francisco, 
and  said  Saffarans  being  willing  to  make  some  abatement  of  the 
terms  agreed  on  in  the  contract  entered  into  with  the  said  Collier  on 
the        dajk  of  ,  the  parties  to  this  agreement  having  concluded 

the  following  terms : 

The  party  of  the  first  part  hereby  agrees  to  rent  said  warehouse 
from  the  party  of  the  second  part  for  the  term  of  ten  years  from  the 
day  possession  shal  1  Be  delivered  to  the  present  collector,  at  a  rent  of 
fifteen  hundred  dollars  per  month,  payable  monthly  by  the  collector 
of  San  Francisco ;  and  the  party  of  the  second  part  doth  hereby  further 
covenant  that  said  store  is  free  from  all  incumbrances,  and  the  United 
States  shall  not  be  liable  for  any  lien  upon  said  store  during  the  term 
aforesaid,  or  any  other  claim  of  any  nature  whatsoever,  except  only 
the  rent  herein  stipulated  to  be  paid,  and  that  he  will  keep  said  store 
in  good  and  sufficient  repair,  injuries  arising  from  the  misconduct  of 
the  officers  of  the  government  only  excepted. 

And  it  is  further  agreed  by  the  parties  of  the  first  and  second  part 
that  should  said  store  be  destroyed  or  injured  by  the  action  of  any  of 
the  elements  so  that  the  same  shall  become  untenantable,  the  said 
party  of  the  second  part  shall  rebuild  or  repair  said  store  as  soon  as 
practicable,  and  the  rent  of  said  store  shall  cease  and  remain  discon- 
tinued during  all  the  time  the  occupancy  shall  be  interrupted  from 
the  causes  aforesaid  or  any  other  cause  not  arising  from  the  act  or 
default  of  the  officers  of  the  government. 

In  testimonv  whereof  the  parties  to  this  agreement  have  respectively 
hereunto  set  their  hands  and  affixed  their  seals  the  day  and  year  before 
written. 

T.  BUTLER  KINO,  |l.  s.] 
Collector  (^  the  port  0/  San  Franoiaoo. 
DANIEL  SAFFABANS,  [l.  b.] 

The  foregoing  articles  of  agreement  are  approved  upon  the  follow- 
ing express  understanding  and  conditions,  that  is  to  say :  That  the 
collector,  T.  Butler  King,  esq.,  upon  his  arrival  at  San  Francisco, 
shall  first  examine  the  warehouse  in  question,  and  duly  accept  the 
same  as  being  substantially  of  the  character,  description,  and  dimen- 
sions required  by  the  stipulations  contained  in  the  former  articles  of 
agreement  herein  referred  to;  then  this  approval  is  to  take  effect; 

otherwise  to  be  null  and  void. 

THOMAS  CORWIN, 

Secretary  <tf  the  Treaewry. 

Trbasurt  Departmbnt, 
Register's  Office^  June  19,  1851. 

I  certify  the  foregoing  articles  of  agreement  are  true  copies  of  the 

oriflrinals  on  file  in  this  department. 

TOWNSEND  HA115ES,  JBcffister. 
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Having  sold  to  Alexander  Cross,  for  a  valuable  consideration,  all 
my  interests  hereafter  mentioned,  I,  Daniel  Saifarans,  do  hereby 
transfer  and  assign  the  agreement,  of  which  the  foregoing  instmment 
is,  in  substance,  a  copy,  with  all  the  rights,  rents,  and  interests, 
accrued  or  to  accrue  under  or  in  virtue  of  the  same,  to  Alexander 
Cross,  hereby  placing  him,  to  all  intents  and  purposes,  in  my  stead, 
as  regards  said  agreement,  as  though  he  instead  of  myself,  had  been 
the  original  party  thereto,  he  taking  all  the  benefits  of  said  agreement 
and  all  its  responsibilities  ;  and  I  do  release,  quit  claim,  and  convey 
all  my  right,  title,  interest,  and  lien,  if  any,  and  whatever  it  may  be, 
to  the  said  Cross  and  his  heirs  forever.  The. said  Cross  is  hereby 
entitled  and  authorized  to  receive  all  the  rent  that  has  accrued  and  is 
now  in  arrears,  or  that  may  hereafter  accrue  under  said  agreement, 
for  the  house  therein  mentioned  and  alluded. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
10th  day  of  July,  eighteen  hundred  and  fif ty^one. 

DAN'L  SAPFAEANS.     [sral.] 

Signed,  sealed,  and  acknowledged  in  presence  of  the  undersigned 
witnesses 

H.  M.  LUSHBR. 

0.  Gr.  Leonard. 
Jambs  Rose,  jr. 

It  is  agreed  that  this  transfer  will  not  be  valid  until  B.  H.  Critten- 
den,  Isaac  Saffarans,  and  A.  P.  Sheldon  endorse  on  it  their  approval, 
this  10th  of  July,  1851. 

DAN'L  SAFFARANS. 

State  of  Tennessee^  ) 
SMby  County,       \  ^' 

Personally  appeared  before  me,  James  Rose,  a  duly  commissioned 
and  sworn  notary  public  in  and  for  said  county,  Daniel  Saffarans,  the 
bargainor  above  named,  with  whom  I  am  personally  acquainted,  who 
acknowledged  the  execution  of  the  foregoing  transfer  and  assignment, 
lor  the  purposes  therein  contained. 

Witness  my  hand  and  the  impress  of  my  seal  of  office  at  Memphis, 
r     a  T  in  said  county,  this  10th  day  of  July,  1851. 
L^  ^J  JAMES  ROSE,  Nctwry PvbUc. 

[Endorsed.] 

San  Francisoo, 
September  15,  1851. 

Sm :  Having  assigned  and  transferred  to  Alexander  Gross  within 
contract,  you  will  please  pay  all  back  and  future  rents  arising  under 
the  same  to  said  Alexander  Gross. 

I  remain,  very  respectfully,  sir,  your  obedient  servant, 

DANIEL  SAFFABANS, 
Per  attorney,  ISAAC  SAFFABANS,  B. 

Hon.  T.  Butler  Kmo, 

OoUectar  of  the  Port  </  San  Francisco. 
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The  undersigned  signifies  his  approval  to  the  within  transfer  by 
affixing  hereto  his  hand  and  seal,  this  twenty-sixth  day  of  January, 
one  thousand  eight  hundred  and  fifty-two. 

A.  P.  SHELDON,     [seal.] 
Per  ISAAC  SAFFARAN8,  B, 

His  Attorney  in  fact. 

Signed,  sealed,  and  delivered  in  presence  of— 
Witness :  Ward  MgAlusteb. 

StATB  or  CAUrOKlfIA, 

County  of  San  Francisco. 

The  undersigned  signify  their  approval  to  the  within  transfer  by 
affixing  hereto  their  seals  and  signatures,  this  fifteenth  (15th)  day  of 
September,  A.  D.  one  thousand  eight  hundred  and  fifty-one. 

ROB'T  H.  CRITTENDEN,     [sbal.] 
By  his  attorney,  G.  W.  GUT  BRIE. 

ISAAC  SAFFARANS,  B.       [seal.] 

Sealed  and  delivered  in  presence  of — 
Ward  McAllistbr. 

Recorded  in  Liber  1  of  Leases^  pages  476  to  480  inclusive. 

H. 

Ij  as  collector  of  the  port  of  San  Francisco,  do  hereby  accept  the 
iron  warehouse  erected  by  Alexander  Cross  upon  a  part  of  the  water 
lot  No.  49,  on  Battery  street,  now  in  the  occupation  of  the  United 
States  government  as  a  bonded  warehouse^  as  the  warehouse  contracted 
to  be  built  by  Daniel  SaffaraneT,  as  provided  in  a  contract  of  which 
the  within  is  a  copy.  And  I  do  hereby  officially  recognize  said  Cross 
as  landlord,  it  being  understood  that  I  am  to  incur  no  individual 
responsibility  in  the  premises.  This  acceptance  to  date  as  if  done 
January  14,  1851. 

T.  BUTLER  KING, 
As  Collector  of  the  Port  of  San  Francisco. 

Recorded  in  county  recorder's  office  of  San  Francisco,  September 
20,  1851,  in  Liber  No.  1  of  Leases,  pages  478,  ifcc,  at  1  o'clock  p.  m. 

JOHN  A.  McGLYNN, 

County  Recorder  J 
By  JAMES  C.  GRADY. 

State  <of  Calutornia^     } 
County  of  San  Francisco.  \ 

On  this  twenty-sixth  day  of  January,  A.  D.  1852,  personally  ap- 
peared before  me,  a  notary  public  in  and  for  the  said  county,  Isaac 
Saffarans,  B.,  known  to  me  to  be  attorney  in  fact  of  A.  P.  Sheldon,  the 
individual  described  in  and  who  executed  foregoing  approval  of  transfer 
by  his  said  attorney,  and  the  said  Isaac  Saffarans,  B    acknowledged  to 
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me  that  be  executed  the  same  as  the  act  and  deed  of  the  said  A.  P. 
Sheldon. 

In  faith  and  testimony  whereof,  I  haye  hereunto  set  my  hand  and 
r  ^  affixed  my  seal  of  office,  this  26th  day  of  January,  A.  D. 
L^-  8-J      1852. 

WAED  McAllister, 

Notary  Public. 

Recorded  in  the  office  of  the  county  recorder  in  Liber  No.  2  of 
Leases,  p.  '79^  January  29,  1862,  D,  12  o'clock  and  16  minutes  p.  m. 

J.  A.  McGLYNN, 

County  BeoordcTy 
Per  M.  E.  T. 

Recorded  in  county  recorder's  office  of  San  Francisco,  September 
20,  1861,  in  Liber  No.  1  of  Leases,  pages  476,  &c.,  at  1  o'clock  p.  m. 

CusTOM-HotJSE,  San  Francisco, 

Collector's  Office,  August  14,  1853. 

Sir  :  I  have  the  honor  to  inform  you,  that  in  obedience  to  instruc- 
tions which  I  have  received  from  the  Secretary  of  the  Treasury  under 
date  of  April  12, 1863,  that  the  ^^  pretended  lease"  under  which  the 
warehouse  belonging  to  you  on  Battery  street  has  been  occupied  for 
the  storage  of  goods  by  the  United  States,  '^  is  not  binding  on  the 
United  States,"  and  that  I  am  to  abandon  that  building.  I  shall  on 
the  13th  instant  give  up  the  possession  of  the  said  store,  and  not  pay 
any  rent  for  it  after  that  date. 

Respectfully  your  obedient  servant, 

RICHARD  P.  HAMMOND, 

Collector, 
Alexander  Cross,  Esq. 


Enow  all  men  by  these  presents  that  I,  A.  P.  Sheldon,  of  Sumner 
county,  in  the  State  of  Tennessee,  recently  of  San^  Francisco,  in  the 
State  of  California,  have  nominated,  constituted,  and  appointed,  and 
by  these  presents  do  nominate,  constitute,  and  appoint  Isaac  Saffi^ 
rans,  B.,  of  San  Francisco  aforesaid,  my  true  and  lawful  attorney  in 
fact,  for  me  and  in  my  name  and  stead  to  endorse  my  name  and 
approval  upon  a  certain  deed  of  conveyance,  executed  by  Daniel  Saf- 
farans  of  Shelby  county,  Tennessee,  to  Alexander  Cross,  of  England, 
now  in  San  Francisco,  about  the  month  of  June,  1861,  whereby  the 
said  Daniel  Saffarans  conveyed  to  the  said  Cross  an  iron  fire-proof 
warehouse  of  four  stories,  erected  by  said  Cross  in  the  city  of  San 
Francisco  aforesaid,  which  said  warehouse  is  now  occupied  by  the 
government  of  the  United  States,  under  a  lease  from  the  said  Daniel 
Saffarans,  for  custom-house  pur|  oses  ;  it  being  now  impracticable  for 
me,  in  the  absence  of  papers  relating  to  the  same,  to  describe  the  prop- 
erty conveyed  by  said  deed  with  more  minuteness  and  precision  ;  which 
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said  deed  was  sent  to  Oalifornia  by  the  said  Daniel  Saffarans  as  an 
eacroWj  to  take  effect  as  a  deed,  upon  condition  that  the  same  shonld 
be  approved  and  endorsed  by  Robert  Crittenden,  the  said  Isaac  Saffa- 
rans, B.,  and  myself;  and  the  same  has  been  approved  and  endorsed 
by  the  said  Robert  Crittenden,  by  George  W.  Guthrie,  his  attorney  in 
fact,  and  by  the  said  Isaao  Saffarans,  B.,  and  would  have  been 
approved  and  endorsed  by  myself  in  person,  had  I  not  left  California 
before  the  said  deed  arrived  ihere. 

And  I  hereby  engage  to  ratify  and  confirm  the  approval  and  endorse- 
ment of  the  said  deed  by  my  said  attorney  in  fact,  as  fully  and  amply 
as  though  the  same  were  done  by  myself  in  proper  person. 

In  testimony  whereof,  I  have  hereunto  set  my  band  and  affixed  my 
seal  this  19th  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty  one. 

A.  P  SHELDON,  [l.  s.] 
State  of  Tbnkhssbe,  ) 

Sumner  County,      \ 

Personally  appeared  before  me,  John  L.  Bugg,  clerk  of  the  county 

oourt  of  said  Sumner  county,  A.  P.  Sheldon,  the  bargainor,  with  whom 

I  am  personally  acquainted,  and  who  acknowledge  that  he  executed 

the  foregoing  power  of  attorney,  for  the  purposes  therein  specified. 

Witness  my  hand  and  seal  of  office,  at  office  in  the  town  of  Gallatin^ 

Tl.  s.l  this,  the  19th  day  of  November,  A.  D.  1851. 

JOHN  L.  BUGG. 
Clerk  of  Sumner  County  Court. 


Know  all  men  by  these  presents,  that  I,  Daniel  Saffarans,  of  the 
town  of  Memphis,  in  the  State  of  Tennessee,  do  hereby  nominate, 
constitute,  and  appoint  Robert  H.  Crittenden,  Isaac  Saffarans,  and 
A.  P.  Sheldon,  my  true  and  lawful  attorneys  in  fact,  for  me  and  in 
my  name  to  deliver  to  Alexander  Cross,  of  San  Francisco,  in  Califor- 
nia, my  assignment  to  said  Cross  of  all  my  right,  title,  and  interest 
in  and  to  an  iron  warehouse  in  San  Francisco,  together  with  all  rents 
accrued,  or  to  accrue  on  the  same,  as  are  more  particularly  set  forth 
in  my  said  assignment  bearing  date  of  the  lOtn  day 'of  July,  1851, 
and  attached  to  a  certified  copy  of  my  contract  of  11th  November, 
1850,  with  T.  Butler  King,  collector  of  San  Francisca^  for  the  rent  of 
said  house,  &c. 

And  my  said  attorneys  are  also  hereby  fully  authorized  and  empow- 
ered to  receipt  for  and  receive  from  said  Cross  all  money,  bonds,  or 
notes  stipulated  to  be  received  by  me  as  the  consideration  for  said 
assignment,  and  to  take  from  said  Cross  a  release  of  all  responsibility 
on  my  part,  arising  out  of  any  and  all  contracts  heretofore  made 
between  us  in  relation  to  the  building  or  renting  of  Baid  bouse. 

And  my  said  attorneys  are  also  hereby  fully  autV^o^^^^^  ^^^  empow- 
ered, if  any  objection  is  made  to  the  form  of  my  b^\a  ^c^\%^^^nt  or  its 
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ized  to  substitute  aaother  attorney  in  their  places,  with  the  same  fttll 
powers  in  the  premises  as  are  hereby  conferred  on  them ;  hereby 
binding  and  obliging  myself  to  ratify  and  confirm  whateTer  my  said 
attorneys,  or  their  substitute,  may  do  in  the  premisos,  and  nialdng 
their  acts  as  binding  on  me  as  if  done  by  myself. 

In  testimony  wereof  I  have  hereunto  set  my  hand  seal  thia  10th 
day  of  July,  1851. 

DANL.  SAFFARANS.  [u  s.] 

Signed,  sealed,  and  acknowledged  in  presence  of  the  undersigned 
witnesses 

H.  M.  Ltjshbr, 
C.  Q-.  Lbokard, 
James  Boss,  Jr. 

Statb  of  TBNiraasBB,  > 
Shelby  county  J       ] 

Personally  appeared  before  me,  James  Rose,  a  duly  oommiaaioiied 
and  sworn  notary  public,  in  and  for  said  county,  Daniel  SaffaranSy  the 
constituent  above  named,  with  whom  I  am  personally  acquainted, 
who  acknowledged  the  execution  of  the  within  power  of  attorney  for 
the  purposes  therein  contained. 

Witness  my  hand  and  the  impress  of  my  seal  of  office  i^  Memphis, 
[l.  b.]  in  said  county,  July  10,  1851. 

JA8.  ROSE, 
Notary  Public. 

Recorded  at  the  office  of  the  county  recorder,  in  Liber  1,  of  Powers 
of  Attorney,  page  501,  September  18,  1851,  at  1  o'clock  and  25 
minutes  p.  m. 

JOHN.  A.  McGLTNN, 

County  Beoorder. 


Nbw  York,  July  26,  1861. 

Enow  all  men  by  these  presents,  that  I,  R.  H.  Crittenden,  of 
Frankfort,  Kentucky,  do  hereby  nominate,  constitute,  and  appoint 
George  W.  Guthrie,  of  the  city  of  San  Francisco,  California,  my  true 
and  lawful  attorney  in  fact,  to  act  for  me  under  the  foregoing  joint 
power  of  attorney  from  Daniel  Saffarans  to  Isaac  Saffarans,  A.  P. 
r!heldon,  and  myself,  with  power  of  substitution,  hereby  authorizing 
the  said  Guthrie  to  exercise  all  the  rights  and  powers  which  I  myself 
could  do  under  the  said  power  of  attorney  from  Daniel  Saffi^rans, 
binding  myself  to  approve  whatever  the  said  Guthrie  may  do  in  the 
premises,  making  his  acts  as  binding  as  if  done  by  me. 

Witness  my  hand  and  seal. 

R.  H.  CRITTENDEN,    [l.  s.] 

Signed  and  sealed  in  presence  of — 
James  ELDRRneE, 
Gbo.  N.  Sandsrs. 
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County  of  filawt  FranoiacOj  \ 

On  this  18th  of  September,  A.  D.  1851,  before  toe,  the  undersigned 
deputy  county  recorder  in  and  for  said  county,  personally  appeared 
James  Eldredge,  known  to  me  to  be  a  subscrimng  witness  to  the 
execution  of  the  foregoing  instrument  by  R.  H.  Crittenden,  who>  on 
being  by  me  duly  sworn  9  did  depose  and  say:  That  he  was  present 
when  the  said  Crittenden  executed  the  said  instrument,  and  that  the 
Baid  Crittenden  acknowl^ged  in  his  presence  that  he  executed  the 
same  freely  and  Toluntarily,  and  for  the  u^e  and  purposes  therein 
^expressed,  and  that  he,  the  said  Eldredge,  thereupon  became  a  sub- 
ecribing  witness.    Witness  my  hand  and  seal  of  office. 


[I-  s.] 


JAS.  O'ttRADY, 
D^spwty  Chmty  Rtoorder. 


Recorded  in  the  office  of  the  ^unty  Recorder  of  San  Francisco, 
Lib.  1,  Powers  of  Attorney,  p.  501,  September  26,  1851,  at  1  o'clock 
«nd  25  minutee  p.  m. 

JOHN  A.  McGLTNN,  Comty  Recorder. 
By  JAS.  O'GRADY,  Deputy. 


I  waive  all  oyection  to  the  admissibility  of  this  paper  as  evidence. 


W>kSHiN«TON,  Jnm^  4,  1857. 

f  this  paper  as  evidenc 
M.  BLAIR,  iSoJict^, 


Know  all  men  by  these  presents,  that  I,  Daniel  SaSarans,  of  the 
^x>unty  of  Shelby,  and  State  of  Tennessee,  have  nominated,  constituted 
end  appointed,  and  by  these  presents  do  nominate,  constitute,  and  ap- 
point my  son,  Ibaac  Saffanans,  B.,  now  of  San  Francisco,  in  the 
State  of  California,  my  true  and  lawful  attorney  in  feet,  for  me  and 
in  my  name  to  demand,  collect,  and  receive  all  moneys  due  to  me,  or 
biereafter  to  become  due  to  me,  in  the  State  of  California ;  and  par- 
ticularly to  demand  and  receive  from  the  collector  of  the  customs  at 
the  port  of  San  Francisco,  or  any  other  proper  officer  whose  duty  it 
may  be  to  pay  tne  same,  all  moneys  now  due  or  hereafter  to  become 
due  to  me  from  the  government  of  the  United  States  of  America,  for 
the  rent  of  an  iron  warehouse  in  San  Francisco,  under  a  contract  made 
by  me  with  the  said  government,  and  full  receipts  and  ax)quittances 
for  all  such  moneys  to  execute  in  my  name. 

And  I  do  also  hereby  further  authorise  and  empower  my  said  at- 
torney in  fact,  for  me  and  in  my  name,  to  purchase  from  Alexander 
Cross,  all  his  interest  in  an  iron  warehouse  in  Sau  fiancisco,  erected 
by  said  Cross  under  a  contract  with  me ;  the  extotV^  ^^  ^^^  interest 
being  twenty-seven  and  two-thirds  one  hundretj^vu-  ^*inV)^^)  ^^  ^^ 
whole,  and  to  pay  to  said  Cross  whatever  may  h^      4e^^  ^^^  ^^*^  ^^ 
on  account  of  advances  made  by  him  for  me  t^.^^^^*^^'^^^^^^®^^^ 
the  lot  on  which  the  said  Warehouse  is  erected.  ^  ^"^jCCve^^^^^^^  Q»^^«^^ 
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warehoiue  ;  and  if  it  shall  be  necessary  to  raise  money  for  tlie  purpose 
of  making  the  said  purchase  and  payment,  I  hereby  authorize  my  said 
attorney  in  fact  to  raise  the  same  by  a  loi^n,  to  any  amount  not  ex^ 
ceedinff  ninety  thousand  dollars,  (|90,00p,)  and  to  secure  the  repay- 
ment thereof  by  an  assignment  of  the  rents  of  the  said  warehouse, 
hereafter  to  become  due  from  the  government  of  the  United  States,  in 
such  manner  as  m^y  be  agreed  on  by  the  party  or  parties  loaning  thp 
money  ;  and  my  said  attorney  in  fact^  to  whose  discretion  I  confide  all 
the  details  of  the  necessary  arrangements  respecting  the  security  to  be 
given  for  said  loan  ;  and  I  hereby  engage  to  ratify  and  confirm  all  the 
acts  and  things  that  may  be  done  by  my  said  astorney  in  fact  in  the 
premises,  pursuant  to  this  power  of  attorney,  in  as  full  and  ample  a 
manner  as  though  the  same  were  done  by  myself  in  proper  person. 

Given  under  my  hand  and  seal  this  twelfth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifly-one. 

DAN'L  SAFFARANS.  [skal.] 

State  ov  Tehnessbb,  ) 
Shelby  cauniy,      ] 

Personally  appeared  before  me,  Jas.  Rose,  a  duly  commissioned  and 
qualified  notary  public,  in  and  for  said  county,  Daniel  Saffarans, 
the  within  named  constituent  with  whom  I  am  personally  acquainted , 
who  acknowledged  the  execution  of  the  within  power  of  attorney  for 
the  purposes  therein  contained. 

Witness  my  hand  and  the  impress  of  my  seal  of  office,  at  Memphis, 
[seal.]  in  said  county,  this  12tn  day  of  April,  1851. 

JAS.  ROSE, 
Notary  Public. 

Recorded  in  the  o£^ce  of  the  county  recorder  of  San  Francisoo,  in 
Liber  1  of  Powers  of  Attorney,  page  500,  September  18,  1851,  at  11 
o'clock,  a.  m. 

JOHN  A.  McOLYNN, 

County  Recorder. 
By         JAS.  O'GRADY, 

Deputy. 

JuNB  4,  1857. 

I  waive  objection  to  the  admissibility  of  this  paper  in  evidence. 

M.  BLAIR,  SdicUor. 


in  the  coubt  of  claims.— no.  771. 

Alexander  Cross  vb.  The  United  States. 

I  consent  that  testimony  may  be  taken  in  the  above  entitled  cause 
without  notice  to  me,  reserving  the  right  to  cross-examine  the  wit- 
nesses if  I  shall  deem  it  proper  to  do  so  after  the  return  of  the  exami- 
nation in  chief. 

^M.  BLAIR,  Solicitor. 
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State  op  California,  ) 

CUy  and  county  of  San  FrancisoOy  J    ' 

On  this  16th  day  of  July,  A.  D.  1857,  personally  came  Henry 
Lund,  who  was  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  relative  to  the  claim  ^f  Alexander  Gross  against  tm 
United  States  ;  and  he  does,  upon  oath,  testify  that  his  name  is  Henry 
Lund ;  that  he  is  a  storekeeper  for  Gross  &  Go, ;  that  he  is  between 
twenty-four  and  twenty-five  years  of  age  ;  that  he  has  resided  in  this 
city  the  past  year ;  that  he  has  no  interest,  either  direct  or  indirect, 
in  the  claim  in  question ;  that  he  is  not  related  to  the  claimant  in  any 
degree  whatever. 

Question.  How  long  have  you  been  storekeeper  for  Gross  &  Go.  ? 
Anfiwer.  Since  February,  A.  D.  1854,  up  to  this  time. 
Question.  Do  you  know  the  building  in  question  in  this  claim? 
Answer.  Yes,  sir. 

Question.  Have  you  kept  an  account  of  all  the  storage  received  in 
that  building  since  you  have  been  storekeeper  for  Gross  &  Go.  ? 
Answer.  Yes,  sir. 

Question.  Will  you  produce  that  account  ? 
Answer.  Here  it  is  sir. 

Note!. — The  account  is  here  produced  and  annexed  to  this  deposi- 
tioU)  marked  A. 

Question.  Does  this  account  show  Mr.  Lund  the  time  when  the 
storage  was  received,  the  time  when  it  was  delivered,  and  the  rate  of 
storage? 

The  question  was  objected  to  by  counsel  for  the  United  States,  and 
withdrawn  by  counsel  for  claimant. 

Question.  By  whqm  was  that  account  marked  A  made  up ;  when 
was  it  made  up  ;  and  from  what  was  it  taken  ? 

Answer.  It  was  made  up  by  myself;  it  was  made  up  within  the 
last  two  weeks ;  it  was  extracted  from  Gross  &  Go.'s  storage  books 
and  from  copies  of  storage  bills  rendered,  with  the  exception  of  bills 
made  out  against  Gross  &  Go.  themselves,  commencing  at  number 
twenty-two  and  ending  at  twenty-eight,  inclusive. 

Question.  Who  kept  the  storage  books  from  which  that  account 
was  made  ? 

Andwer.  I  did,  sir. 

Question.  The  storage  bills  rendered,  of  which  you  have  spoken, 
what  were  they  taken  from  ? 

Answer.  From  the  storage  books. 

Question.  From  your  own  knowledge,  as  storekeeper  of  Gross  &  Go. , 
can  you  state  that  the  account  marked  A  is  a  full  and  correct  account 
of  all  the  storage  received  in  that  building  from  the  time  you  com- 
menced with  them  up  to  the  14th  of  November,  1S66? 

Answer.  I  commenced  in  February,  and  no  etc\rftR^  ^**  received 


until  September  the  1st,  1854 ;  from  that  time  ixt^tvV 
vember,  185*^,  I  think  the  account  marked  A  sh^JJ    ^^wi  ata^femeiiV.-, 
I  think  it  is  correct,  according  to  my  best  knowY^'^  ^^ 
Question.  Have  you  any  doubt  about  its  ^^^^^^^  la*^ 


V 
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The  oonnsel  for  the  United  States  objects,  and  the  oonnsel  for  claim- 
ant withdraws  the  question. 

The  counsel  for  claimant  having  closed,  the  counsel  for  the  United 
States  here  took  the  witness. 

Question.  Hare  Gross  &  Co.  had  any  other  person  besides  yourseli 
who  has  acted  at  any  time  as  storekeeper  since  February,  1854  ? 

Answer.  No,  sir. 

Question.  Hare  they  bad  other  warehouses  in  San  Francisco  in 
which  they  have  stored  goods  for  hire  ? 

Answer.  Yes,  sir. 

Question.  During  the  whole  of  the  period  since  you  have  been  store- 
keeper for  them  ? 

Answer.  Yes,  sir. 

Question.  How  many  other  warehouses,  besides  the  one  in  question, 
have  they  had  during  that  time  ? 

Answer.  Two  others. 

Question.  Have  goods  been  stored  in  the  two  other  warehouses 
during  said  time  in  preference  to  the  one  in  question  ? 

Answer.  There  was  no  preference  given  to  any  warehouse,  I  had 
myself  the  control  of  putting  or  storing  the  goods  where  I  pleased  io 
three  warehouses,  and  being  disinterested  I  put  them  in  all  alike. 

Question.  Was  not  your  interest  the  same  as  that  of  your  em- 
ployers ? 

Answer.  My  only  interest  was  a  monthly  salary. 

Qaestion.' Were  there  any  goods  stored  in  the  other  two  ware- 
houses of  Cross  &  Co.  between  February  and  the  first  of  September, 
1854? 

Answer.  Yes,  sir. 

Question.  Were  they  full  or  nearly  so  during  that  period  ? 

Answer.  Sometimes  nearly  full,  at  other  times  not  half  full. 

Question.  How  did  it  happen  that  no  goods  at  all,  as  you  have 
above  stated,  were  stored  in  the  warehouse  in  question  during  that 
period,  from  February,  1864,  to  September  1,  1864,  if  no  preference 
was  given  to  the  other  two  warehouses  as  you  have  stated,  in  storing 
goods  ? 

Answer.  What  I  have  above  stated  about  goods  stored  in  the  said 
warehouses  during  that  period,  I  meant  goods  stored  by  Cross  &  Co., 
or  received  on  storage  by  Cross  &  Co.     The  reason  there  were  no 

foods  stored  during  that  period  by  Cross  &  Co. ,  or  received  on  storage 
urittg  that  period,  was  because  the  building  was  rented  to  another 
party,  and  that  party  had  the  full  control  of  it.  I  mean  that  I 
could  not  put  any  goods  in  there. 

Question.  Who  was  that  party  ? 

Answer.  F.  S.  Alvarei 

Question.  What  rent  did  he  pay  for  said  warehouse  during  that 
period  to  Cross  &  Co.  ? 

Answer.  I  do  not  know,  sir. 

Question.  Who  kept  the  books  of  Cross  &  Co.  ? 

Answer.  Joseph  Clark. 

Question.  Did  he  keep  all  the  books  of  the  firm  ? 
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Answer.  I  think  he  did,  except  the  storage-books. 

QaAstion.  Was  not  the  principal  business  of  Cross  &  Co.  storing 
goods  in  8an  Francisco  ? 

Answer.  No,  sir. 

Question.  How  did  it  happen  that  Ckrk  did  not  keep  the  books 
containing  their  storage  accounts  ? 

Answer.  Because  the  storekeeper  who  was  before  me  kept  the 
etorage-books,  and  I  think  the  general  rule  in  the  dtj  is  that  store- 
keepers keep  these  accounts. 

Question.  Was  the  warehouse  in  question  full  of  goods  at  any  time 
from  the  let  of  September.  1864,  to  the  14th  of  Noyember,  1856? 

Answer.  No,  sir. 

Question.  Was  it  most  of  the  time  during  that  period  empty  or 
nearly  so  ? 

Answer.  It  was  never  entirely  empty,  and  there  were  times  that 
there  were  very  few  goods  in  it,  and  at  other  times  nearly  full,  ac- 
cording to  how  goods  came  in  and  went  out. 

Question.  Were  all  the  goods  received  and  stored  in  said  ware- 
house that  were  offered  or  that  could  have  been  obtained  on  storage 
by  Cross  &  Co.,  during  said  period? 

Answer.  All  the  goods  that  were  offered,  or  that  could  have  been 
obtained,  were  stored  in  the  three  warehouses,  and  there  was  no 
preference  given  to  either,  as  I  have  above  stated. 

Questiop.  Was  the  warehouse  in  question  used  by  Cross  &  Cd.,  or 
by  any  other  person  or  persons  with  their  permission,  for  >any  other 
purpose  than  the  storing  of  the  goods  which  you  have  mentioned, 
during  the  period  from  1st  of  September,  1854,  to  14th  of  November, 
1856  ? 

Answer.  The  lower  floor  was  (>ccupied  from  the  latter  part  of  1856 
to  the  14th  of  November,  1856,  and  is  so  now.  The  other  three 
floors  of  the  store  were  occupied  by  storage,  as  I  have  mentioned ; 
they  were  not  occupied  for  any  other  purpose. 

Question.  For  what  purpose  and^  by  whom  was  the  lower  or 
ground  floor  occupied,  and  at  what  rent,  from  the  latter  part  of  1856, 
as  you  have  taaentioned  ? 

Answer.  It  was  occupied  by  Southgate  &  Co.  for  the  ship  chandlery 
business.     The  rent  I  do  not  know. 

Question.  Is  the  ground  floor  the  most  valuable  for  business  pur- 
poses? 

Answer.  It  is  generally  considered  the  most  valuable. 

Question.  Where  are  the  storage  books'  of  Cross  &  Co  ? 

Answer.  They  were  in  the  storage  office  of  Cross  &  Co.  when  I  left 
to  come  here. 

Question.  Are  all  the  entries  in  said  books  in  your  handwriting, 
and  were  they  all  made  by  you  ? 

Answer.  All  the  entries  since  I  became  storekeeper  ^^^  ^^  ™7  hand- 
writing. *^ 

Question.  Is  exhibit  A  all  in  your  handwritii^^A 

Answer.  All  of  said  exhibit  is  in  my  handw^^^'  r*  «iwp^  ^^^  Aate 
and  signature  of  Cross  &  Co.  at  the  foot  of  ext^^^v\<^*Q\Jl«^»^'t^%^^^*^^ 
and  also  at  the  end  of  exhibit  A.  ^\i^ 
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Question.  Can  yoa  swear  positively  that  exhibit  A  contains  a  trne 
account  of  all  the  goods  that  were  stored  in  the  warehouse  in  question 
from  the  1st  September,  1854,  till  14th  NoTember,  1856,  except  the 
goods  had  in  the  lower  floor  of  said  warehouse,  as  you  have  mentioned, 
by  Southgate  &  Co.  during  the  time  that  they  occupied  said  lower  floor? 

Answer,  Yes,  sir. 

Question.  How  does  it  happen  that  Cross  &  Co.'s  storage  books  do 
not  exhibit  a  full  account  of  the  storage  taken  into  said  warehouse, 
but  that  you  are  obliged  to  resort  to  copies  of  bills  for  storage  ren- 
dered ? 

Answer.  The  storage  books  contain  the  number  of  packases  taken 
in,  the  date  of  receipt  and  the  date  of  the  delivery,  and  by  toat  I  can 
see  how  many  tons  there  are  stored  every  month,  and  I  make  oat  my 
storage  bills  from  that. 

Question.  Did  ypu  not  say  on  your  direct  examination  that  exhibit 
A  was  extracted  from  Cross  &  Co.'s  storage  books  and  from  copies  of 
bills  for  storage  rendered,  with  the  exception  of  the  bills  made  out 
against  Cross  &  Co  ? 

Answer.  Yes,  sir,  I  said  so  and  aay  so  still. 

Question.  What  part  of  said  exhibit  was  extracted  or  made  out  from 
copies  of  bills  for  storage  rendered  ? 

Answer.  From  page  No.  1 ,  to  No.  21 ,  inclusive;  I  mean  those  marked. 

Question.  Did  you  yourself  make  out  the  original  bills  against  Cross 
&Co? 

Answer.  There  were  no  original  bills  against  Cross  &  Co. 

Question.  Were  the  goods  stored  by  Cross  &  Co.  charged  the  same 
rates  as  goods  stored  by  other  people  during  the  same  period  ? 

Answer.  Yes,  sir. 

The  counsel  for  the  United  States  here  closed|  and  the  counsel  for 
claimant  again  took  the  witness. 

Question.  Mr..  Lund,  you  stated  that  Mr.  Clark  was  the  bookkeeper 
of  Cross  &  Co.,  and  kept  all  the  books,  except  the  storekeeper's  books; 
did  not  the  subject-matter  of  the  storekeeper's  books  go  ultimately 
into  Mr.  Clark's  books? 

Answer.  Yes ;  after  the  bills  were  made  out  and  collected  the  cash 
went  into  his  books. 

Question.  You  have  said  also  that  the  account  A  is  made  up  from 
the  storage  books  and  copies  of  bills  rendered ;  where  are  the  bills 
that  were  actually  rendered  ? 

Answer.  The  original  bills  were  delivered  to  the  parties  against 
whom  they  were  made  out ;  as  soon  as  they  were  receipted,  as  a 
matter  of  course  they  kept  them. 

Question.  What  kind  of  copies  were  those  ;  how  were  they  taken? 

Answer.  They  were  press  copies ;  taken  by  what  is  known  as  letter* 
press. 

Question.  Does  what  was  taken  from  these  original  bills  tally  with 
the  storage  books  ? 

Answer.  Yes,  sir ;  so  far  as  the  amount  of  storage  shown  by  bills 
and  the  amount  of  storage  on  each  lot,  as  per  storage  books. 

Question.  Do  they  differ  in  any  respect  from  the  storage  books? 

Answer.  No,  sir. 
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Question.  Does  everything  that  appears  in  the  copies  of  the  bills, 
from  which  a  portion  of  A  was  taken,  tally  with  the  storage  books  ? 
Answer.  Yes,  sir. 

The  oounsel  for  the  United  States  here  again  took  witness. 

Question.  Who  made  the  letter  press  copies  of  the  bills  from  which 
exhibit  A,  was  in  part  made  up  as  you  have  stated  ? 

Answer.  The  machine  made  them,  and  I  worked  the  machine.  I 
made  the  original  bills. 

Question.  Do  you  know  personally  anything  in  regard  to  the  ex- 
penses of  receiving  and  delivering  the  goods  ab  charged  in  exhibit  A? 

Answer.  I  know  that  I  myself  wrote  the  sixty-two  and  a  half  cents 
in  the  bill,  in  the  office,  and  I  know  from  my  personal  experience  that 
that  is  a  low  charge  for  receiving  and  delivering  goods. 

The  counsel  for  claimant  again  took  the  witness. 

Question.  Did  Cross  &  Co.,  have  to  pay  for  the  receipt  and  delivery 
of  goods  mentioned  in  that  account  ? 

Answer  They  did. 

Question.  Do  you  know  anything  else  relative  to  the  claim  in 
question? 

Answer.  No,  sir. 

HENRY  LUND. 

State  op  Calwornu,  ) 

City  and  GourUy  of  San  Frajncisco.  J 

On  this  16th  day  of  July,  A.  D.,  1857,  personally  came  Henry 
Lund,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth  and  nothing  hut  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner  and  then  proposed  by  him  to  the  witness ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner.  The  deposition  of  Henry  Lund,  taken  at  the  request 
of  the  counsel  for  f^laimant,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in  the 
name  of  Alexander  Cross.  The  adverse  party  attended  by  consent 
and  did  not  object. 

TULLY  R.  WISE,  Gammissioner. 

Feesof  witness ^ |l  SO 

Commissioner's  fees 16  00 

16  50 
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Amount  of  groas  storage  received,  (as  per  aocounte  attached) $6,121  17 

Less,  expentes  reoeivmg  and  delivering  1,512  tons,  at  $62  60  per  ton 945  CO 


Amonnt  of  net  storage 6,176  00 


Saw  Feamguoo,  Jti^  U,  1867. 


CROSS  &  CO. 


No.  1. 

San  Francisco,  October  2,  1854. 
F.  S.  Alvarez f  Esq.,  to  Cross  dk  Co,,  Dr. 

For  storage  from  September  1  to  October  1,  on  664  tons 

goods  in  one  month,  at  76  cents $490  50 


No.  2. 

San  Francisco,  November  1,  1854. 
F.  8.  Alvarez,  Esq,y  to  Cross  &  Co,y  Dr. 

For  storage  on  following  goods  from  October  1  to  date,  at 
76  cents  per  ton : 

Since  October  1,  delivered  3f  tons |2  85 

This  date  remaining  in  store,  636^  tons 476  40 

479  25 


No.  3. 

San  Francisco,  December  I,  1854. 
F.  S.  Alvarez^  Esq.j  to  Cross  dk  Oo,y  Dr. 

For  storage  to  date  on  following  goods,  at  76  cents  per  ton : 

Since  November  1,  delivered  39|  tons $29  40 

This  date  in  store,  696  tons 447  00 

November  3,  received  2|  tons..... 1  68 

November  24,  received  5f  tons  )  i  (\(\ 

November  29,  received  6f  tons  ) 

479  08 
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No.  4, 

San  Fraitcisco,  January  1,  1855. 
F.  S,  Alvarez  J  Esq.,  to  Gross  &  Co.^  Dr. 

For  storage  to  date  on  following  goods,  at  T5  cents  per  ton: 

Since  December  1,  1854,  delivered  1A\\  tons $11  19 

This  date  in  store,  574  tons 430  50 

December  14,  1854,  received  7  tons 2  80 

December  14,  1854,  received  16J  tons 6  66 

451  15 
For  3  months'  storage  on  3^  tons  rice,  (overweight  and  not . 

charged  in  former  account) 9  60 


460  75 


No.  5. 


San  Fkancisco,  F^nruary  1,  1855. 
F,  B.  Alvarez,  Esq,,  to  Cross  &  Co.,  Dr. 

For  storage  to  date  on  following  goods,  at  75  cents  per  ton: 

Since  January  1,  delivered  22  tons $16  50 

This  date  in  store,  575J  tons 431  81 

448  31 


>*iOa 


No,  6. 

San  Francisco,  March  1,  1855. 
F,  S.  Alvarez,  Esq,,  to  Cross  dt  Co,,  Dr. 

For  storage  to  date  on  following  goods,  at  75  cents  per  ton : 

Since  February  1,  delivered  15  tons |11  25 

This  date  in  store,  560|  tons 420  56 

431  81 

No.  7. 

San  Feancisco,  April  1,  1855. 
F.  8,  Alvarez,  Esq.,  to  Cross  dt  Co,,  Dr. 

For  storage  to  date  on  following  goods,  at  75  cents  n^x  ^^^ ' 

Since  March  1,  delivered  33  J  tons ^'^^  ^*^ 

This  date  in  store  63;  tons ^^••' ^"^ '^^ 


^v 
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No.  8. 


Saw  Franciscx),  April  1,  1856. 
F.  8.  Alvarety  Eaq.^  to  Cross  A  Co.^  Dr. 

For  storage  on  barley  from  March  1  to  date : 

Say  464  tons,  one  months  at  75  cents •*..•     $348  00 


No.  9. 

San  Fkancisoo,  May  l,  1855. 
F.  8.  AlvareZy  Esq.,  to  Cross  &  Co.^  Dr. 

For  atorage  on  following  goods,  from  April  1  to  date,  at  75 
cents  per  ton : 

Last  month  delivered  one  ton $0  75 

This  date  in  store  629  tons 396  75 


397  50 


No.  10, 

San  Francisco,  May  12,  1865. 
F.  8.  Alvarez,  Esq.,  to  Cross  <t  Co.,  Dr. 

For  one  month's  storage  on  following  goods,  from  May  1, 

at  75  cents  per  ton : 
529  tons |396  75 


^tm 


No.  11. 

San  FjEiANctfiOo,  July  26,  1855. 
F.  8.  Alvarez,  Esq.,  to  Cross  dk  Co.,  Dr. 

For  storage  on  goods  from  June  1  to  August  1,  at  76  cents 
per  ton  per  month  i 

1,281  bags  barley^  41^  tons,  two  months <.« $66  25 

261  bags  walnuts,  16  tons,  one  month 12  00 

174  bags  walnuts,  11^  tons,  one  month. « «....<#.  8  55 

3  casks  ink,  1^  tons,  two  months. 2  25 

5  packages  chairs,  2|  tons,  two  months 3  75 

30  cases  wine,  1  ton,  two  months ....< 1  50 


rfk 


94  30 


tmm 
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No.  12. 

San  Francisco,  August  7,  1856. 
P.  8.  Alvarez  J  Esq.y  to  Cross  dk  Co.,  Dr. 

For  storage  on  31^  tons  barley  (overweight,  and  not  charged 
in  former  account)  from  September  1,  1854,  to  August  1, 
1855: 

31^  tons,  eleven  months,  at  75  cents •    |259  87 

No.  13. 

San  Francisco,  September  17, 1855. 

F.  S.  Alvarez  J  Esq,^  to  Cross  d  Co.^  Dr. 

For  storage  on  following  goods,  from  August  1,  at  75  cents  per  ton 
per  month : 

183  ba^s  of  walnuts,  (delivered  August  24,)  11|  tons,  1  month.  |8  55 

3  casks  of  ink,  (delivered  August  23,)  1|  tons,  1  month 1  12i 

5  packages  of  chairs,  (deliver^  August  23,)  2^  tons,  1  month  1  87; 

30  cases  of  wine,  (delivered  August  22^)  1  ton,  1  month 75 

12  30 

No.  14. 

San  Francisco,  September  17, 1855. 
Jonathan  Ped,  Esq. ,  to  Cross  dk  Co. ,  Dr. 

For  storage  on  700  bags  of  barley,  from  July  1 : 

400  bags,  delivered  up  to  August  1,  20  tons  in  1  month,  at 

75  cents |15  00 

300  bags,  delivered  up  to  September  1,  16  tons  in  2  months, 

at  75  cents 24  00 

39  00 
For  ditto  on  600  bags  of  barley,  from  August  1,  equal  to  27f 

tons^  2  months,  at  75  cents 41  00 

80  00 

No.  15. 

San  Francisco,  July  25,  1856. 

Messrs.  J.  P.  Raymond  dk  Co.^  to  Cross  dk  Co.y  Dr^ 

}^or  one  month  storage  on  600  bags  of  barley,  32J  tons,  at 

75.  cents |24  50 
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No.  16. 

San  Francisco,  April  24, 1856. 
Messrs.  Samuel  Price  d  Co,,  to  Gross  d  Co.y  Dr. 
For  storage  on  368  half  bags  of  flour,  from  January  6,  1856 : 

18y^  tons,  1  month,  at  15  cents $1S  80 

16i|  tons,  1  month,  at  50  cents 8  42 

15^f  tons,  1  month,  at  50  cents 7  92 

30  19 


No.  17. 

San  Fbancisco,  Jtdy  26,  1855. 
Messrs.  Orisary  Byrne  d  Co.y  io  Gross  d  Co.,  Dr. 

For  storage  on  salt,  as  follows  : 
121  packages,  received  February  20,  10  tons,  1 

month,  at  $1 $10  M 

4,506  10  pound  bags,  received  February  20,  22 

tons,  1  month  at  $1 $22  00 

3,978  10  pound  bags,  from  March  20,  20  tons,  5 

months,  at  75  cents 75  00 

97  00 

63  cases,  received  March  9,  18  tons,  1  month,  at 

|1 18  00 

58  cases,  from  April  9,  16f  tons,  1  month,  at  75 

cents 12  50 

50  cases,  from  May  9,  14^  tons,  1  month,  at  75 

cents 10  69 

44  cases  from  June  9,  12^  tons,  1  month,  at  75 

cents 9  37J 

40  cases,  from  July  9,  11^  tons,  1  month,  at  75 

cents 8  62J 

59  19 

3,202  bags,  received  March  4, 176  ^^^y  ^  month, 

at  |1 17  60 

3,167  bags,  from  April  4, 16^  tons,  2  months,  at 

75  cents , 24  75 

1,108  bags,  from  June  4,  5^  tons,  1  month,  at 

75  cents 4  12 

790  bags,  from  July  4,  4  tons,  1  month,  at  75 

cents 3  00 

49  47 

215  66 
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No.  18. 

San  Fbangibco^  April  3,  1855. 
Messrs.  H.  M.  Schwabe  &  Co.  to  Gross  <k  Go. ,  Dr. 

For  storage  on  44  tierces  hams^  from  date  of  receipt,  Janu- 
ary 26,  equal  to  14f  tons,  3  months,  at  |1 $44  00 

No.  19. 

San  Francisco,  Jv/ne  18, 1856. 
E.  Herrtcky  Esq.,  to  Gross  dk  Go.,  Dr. 

For  storage  on  156  bags  wheat,  from  March  10  to  April 

10,  1  month,  on  7i  tons,  at  75  cents |5  62 

For  storage  on  156  hags  wheat,  from  March  10  to  July 

10,  3  months,  on  7^  tons,  at  60  cents 11  25 

16  87 

No.  20. 

San  Francisco,  August  2,  1856. 
Edtoin  Herricky  Esq.y  to  Gross  dk  Oo.y  Dr. 

For  storage  on  156  bags  wheat,  from  July  10  to  August  1, 

(delivered,)  7^  tons  in  1  month,  at  50  cents $3  75 

No.  21. 

San  Francisco,  Jvly  9,  1856. 
GharUs  Vinzent,  Esq.^  to  Gross  dk  Co.,  Dr. 

For  storage  as  follows : 
Susan  Abigale,  1,180  bags  wheat,  from  February 

8  to  March  8, 59}  tons,  1  month,  at  |1 |59  75 

To  June  19^  59}  tons,  4  months,  at  50  cents 119  50 

|179  00 

631  quarter  bags  of  flour,  from  February  8  to  March 

8,  15ii  tons,  1  month  at  $1 15  77 

To  June  20,  15^^  tons,  4  months,  at  50  cents 31  36 

47  13 

Mathew  Wassar,  598  quartor  bags  of  flour,  from 

February  18  to  March  18,  \i\%  tons,  1  month, 

at  $1 .•     14  95 

To  June  16,  14H  tons,  3  months,  at  50  cents 22  42 

37  37 

Rep.  C.  C.  198 4 
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Ocean  Bird,  1,200  quarter  bags  of  flour,  from  Feb- 
ruary 26  to  March  26,  30  tons,  1  month,  at  |1..     $30  00 
To  June  20,  30  tons,  3  months,  at  60  cents 46  00 

175  00 

748  bags  of  wheat,  from  February  26  to  March  26^ 

36^  tons,  1  month,  at  |1 , 36  60 

To  June  19,  361  tons,  3  months,  at  60  cents 64  76 

91  25 

Nahumkeag,  1,241  bags  of  wheat,  from  March  10 

to  April  10,  63^  tons,  1  month,  at$l 63  50 

To  June  24,  63^  tons,  3  months,  at  60  cents 96  26 

158  75 

Francisco,  699  quarter  bags  of  flour,  from  March 

16  to  April  16,  14^  tons,  1  month,  at  $1 14  97 

To  June  16,  14||  tons,  2  months,  at  60  cents 14  97 

29  94 

Desdemona,  1,267  bags  of  wheat,  from  March  12 

to  April  12,  64^^  tons,  1  month,  at  |1 64  40 

To  July  7,  64^^  tons,  3  months,  at  60  cents 96  60 

161  00 

156  quarter  bags  of  flour,  from  March  12  to  April 

12,  S^jiions,  1  month  at  |1 3  90 

To  June  26,  3^,  tons,  3  months,  at  50  cents 6  85 

9  75 

Whiting,  801  quarter  bags  of  flour,  from  May  6  to 

June  5,  20:^  tons,  1  month,  at  $1 20  02 

To  July  7,  19^}  tons,  1  month  at  60  cents 9  96 

29  98 

819  42 


No.  22. 

San  Feaitcisco,  AprU  26,  1855. 
Messrs.  Cross  dk  Co.  to  Cross  A  Co,y  Dr. 

For  storage  on  fifty  hogsheads  ale,  from  October  13,  1854 : 
To  December  13,  1864,  60  hogsheads,  16f  tons,  2  months,  at 

76  cents $25  00 

To  January  13,  1866,  49  hogsheads,  16^  tons,  1  month,  at 

76  cents , 12  25 

To  February  13,  1865,  48  hogsheads,  16  tons^  1  month,  at 

75  cents 12  00 

To  April  13, 1866,  29  hogsheads,  9}  tons,  2  months,  at  75 

cents , 14  5i^ 

To  date,  8  hogsheads,  2}  tons,  1  month,  at  76  cents 2  00 

♦  ITS 
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No.  23. 

San  Franciboo,  May  22^  1855. 
Messrs,  Cross  &  Co.  to  Cross  dt  Co.y  Dr. 

For  storage  on  TO  casks  ale,  each  6  dozen  quarts : 
From  February  14  to  March  14,  70  casks,  17^  tons,  1  month, 

at  75  cents |13  12 

To  April  14,  60  casks,  15  tons,  1  month,  at  50  cents 7  50 

To  May  14,  37  casks,  9^  tons,  1  month,  at  50  cents 4  62 

To  date,  1  cask,  ^  ton^  1  month,  at  50  cents 12 


25  36 


No  24. 


San  Francisco,  June  19,  1855. 
Messrs.  Cross  dt  Co.  to  Cross  <k  Co.y  Dr. 
For  storage  on  beer,  as  follows : 

Three  Hundred  Casks  of  Porter — Pints. 

From  February  3,  to  March  3,  300  casks,  50  tons, 

one  month,  at  75  cents.. $37  50 

To  April  3,  237  casks,  39^  tons,  one  month,  at  50 

cents 19  75 

To  May  3,  215  casks,  35|  tons,  one  month,  at  50 

cents 17  92 

To  June  3,  143  casks,  25|  tons,  one  month  at  50 

cents 11  92 

To  date,  63  casks,  10^  tons,  one  months  at  50  cents  25 

|92  34 

Fifty  Casks  of  AU— Pints. 

To  March  3,  50  casks,  8^  tons,  one  month,  at  75 

cents |6  28 

To  May  3,  17  casks,  2|  tons,  two  months,  at  50 

cents V 2  83 

To  June  3,  7  casks,  1^  tons,  one  month,  at  50  cents  58 

9  69 

Thirty-four  Casks  of  Porter — Quarts. 

To  March  3,  34  casks,  8}  tons,  one  month,  at  75 

cents |6  37 

To  May  3,  34  casks,  8}  tons,  two  months  at  60 

cents 8  50 

To  June  3,  18  casks,  4^  tons,  one  month,  at  50 

cents 2  25 

To  date,  12  casks^  3  tons,  one  month,  at  50  cents..        1  50 

18  62 
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One  Hundred  and  Twenty-one  Gaska  of  Porter — Quarts. 

To  March  3, 121  casks,  30^  tons,  one  month,  at  75 
cents |22  69 

To  April  3,  107  casks,  26f  tons,  one  month,  at  50 
cents 13  37 

To  May  3,  26  casks^  6^  tons,  one  month,  at  50 
cents 3  25 

|39  31 

Forty  Cases  of  Ale — Quarts. 

To  March  3,  40  cases,  10  tons,  one  month,  at  75 
cents 7  50 

To  April  3,  40  cases,  10  tons,  one  month,  at  60 
cents 5  00 

To  May  3, 13  cases,  3\  tons,  one  month,  at  50  cents        1  62 

14  12 

Ten  Gases  of  Ale — Quarts. 

To  March  3,  10  cases,  2^  tons,  one  month,  at  75 

cents 1  87 

To  April  3,  7  cases.  If  tons,  one  month,  at  50  cents  87 

To  M!ay  3,  4  cases,  1  ton,  one  month,  at  50  cents...  50 

3  24 


177  32 


No.  25. 


San  Francisoo,  August  10,  1855. 
Messrs.  Gross  dt  Co.  to  Gross  <t  Go. ,  Dr. 

For  storage  on  30  hogsheads  porter,  from  October  13,  1854, 
to  date ;  equal  to  10  tons,  10  months,  at  75  cents  per 
ton $75  00 


I 


No.  26. 

San  Francisco,  August  10,  1855. 
Messrs,  Gross  it  Go,  to  Gross  dt  Go,,  Dr. 

For  storage  on  98  crates  crockery,  from  May  5,  1855,  to 

June  5,  98  tons,  1  month,  at  75  cents  perton $73  50 

To  July  5,  88  tons,  1  month,  at  50  cents  per  ton 44  00 

To  August  5,  71  tons,  1  months  at  50  cents  per  ton 35  50 

153  00 
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No.  27. 

San  Franciboo,  November  14,  1856. 
Messrs,  Gross  <t  Co.  to  Cross  dc  Oo,y  Dr. 

For  storage  on  10  bales  carpetiog,  fr.om  January  17,  to  Feb- 
ruary 17,  10  bales,  5  tons,  1  month,  at  75  cents  per  ton. 
To  May  17,  7  bales,  3^  tons,  3  months,  at  50  cents  per  ton. 
To  date^  4  bales,  2  tons,  6  months,  at  50  cents  per  ton. 


|3  75 

5  25 

6  00 

15  00 

No.  28. 

San  Francisco,  November  14, 1856. 
Messrs,  Cross  dk  Co.  to  Cross  dt  Co. ,  Dr. 


For  storage  on  2  bales  carpeting  from  April  15  to  date: 
To  May  15,  2  bales,  1  ton,  1  month,  at  75  cents  per  ton. 
To  date^  2  bales,  1  ton,  6  months,  at  50  cents  per  ton 


$0  75 
3  00 

3  75 


Amount  of  storage  received  by  Cross  <k  Co.  on  goods  stored  tn  A.  Cross^ 
iron  warehouse  No.  1,  from  \st  September j  1854,  to  \Uh  November j 
1856,  <M  per  accounts  aUached. 


Account  No.    1............ 

$490  50 
479  25 
479  08 
460  79 
448  31 
431  81 

73  18 
348  00 
397  60 
396  75 

94  30 
259  87 

12  30 

80  00 

Brought  up...... 

Account  No.  15............ 

$4,451  60 
24  50 

No.    2 

No.    3 

No.  16 

30  19 

No.    4 

No.  17 

215  66 

No.    5 

No.  18 

44  00 

No.    6 

No.  19 

16  87 

No.    7 

No.  20 

3  75 

No.    8 

No.  21 

819  42 

No.    9 

No.  22 

No.  23 

65  75 

No.  10 

25  36 

No.  11 

No.  24 

177  32 

No.  12 

No.  25 

75  00 

No.  13 

No.  26 

153  00 

No.  14 

No.  27 

15  00 

No.  28 

3  75 

Carried  Qp 

Amaimt  qfgrou  dorage  received  i 
Leu:  Expenses  receiving  and  c 

4,451  60 
as  per  extract 
eUvering  1,51 

from  storage  books  attached).. 
2  tons,  (do  ,)  at  62^  cents 

6,121  17 
945  00 

Amount  of  net  Rtoraire ... 

5,176  00 

Sah  Fbaxcisoo,  July  14,  1857. 
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State  op  California,         7 
City  and  County  of  San  FrajndacOy  J  ^' 

On  this  29th  day  of  December,  A.  D.  1857}  personally  came  before 
me  Bichard  P.  Hammond,  who,  having  been  first  sworn  according  to 
law  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
relative  to  the  claim  of  Alexander  Cross  against  the  United  States, 
does,  upon  his  oath,  depose  and  say,  that  his  name  is  Bichard  F. 
Hammond ;  that  he  is  a  surveyor ;  that  he  is  thirty-seven  yean  of 
age  ;  that  he  has  resided  in  San  Francisco  during  the  past  year ;  that 
he  has  no  interest,  either  direct  or  indirect,  in  the  claim  in  questioD ; 
that  he  is  not  related  to  the  claimant  in  any  degree  whatever. 

Question.  What  was  your  occupation  in  August,  1853  ? 

Answer.  I  was  collector  of  the  customs  in  the  district  of  San  Fran- 
cisco, California. 

Question.  Do  you  recollect  a  warehouse  of  Mr.  Alexander  Cross, 
leased  to  the  government  as  a  bonded  warehouse  ? 

Answer.  Yes,  sir.  The  warehouse  had  been  leased  to  the  govern- 
ment by  Danial  Saffarans,  and  Mr.  Cross  was  assignee  of  Mr.  Saffarsos. 

Question.  Did  you,  as  collector  of  the  port,  give  notice  to  Mr.  Cross 
that  the  government  intended  to  abandon  the  lease  of  that  warehouse? 

Answer.  I  did,  in  my  official  capacity  as  collector  of  the  customs  (^ 
San  Francisco,  notify  Mr.  Cross  in  writing  that  the  government  intended 
to  abandon  that  warehouse  on  a  certain  date,  and  would  cease  to  pay 
rent  for  the  house  after  that  time ;  this  written  notice  was  served  on 
Mr.  Cross  on  the  13th  of  August,  1853. 

Question.  Did  you  receive  from  Mr.  Cross  any  reply  to  that  notice, 
and  if  so  state  whether  it  was  in  writing  or  verbal  ? 

Answer.  1  did  receive  from  Mr.  Cross  a  written  reply  to  my  written 
notification  upon  the  same  date  on  which  that  notification  was  served 
upon  him. 

Question.  Have  you  that  written  reply  in  your  possession  ? 

Answer.  I  have  not.  It  was  a  public  paper,  and  was  either  sent  to 
the  Secretary  of  the  Treasury  or  filed  with  other  public  papers  in  the 
appropriate  archives  of  the  custom-house. 

Question.  Can  you  state  the  tenor  of  that  reply  ;  and  if  so  please 
state  it? 

NoTB. — ^The  counsel  for  the  United  States  objects  to  the  question  on 
the  ground  that  the  original  reply  has  not  been  shown  to  be  lost  or 
out  of  the  power  of  the  claimant  to  produce. 

Answer.  The  purport  of  Mr.  Cross'  reply  was  to  the  effect  that  he 
did  not  think  the  government  had  any  right  to  abandon  his  ware- 
house, and  that  he  should  still  continue  to  expect  rent  for  it,  and  to 
regard  it  as  rented  to  the  government. 

Question.  Will  you  look  at  the  paper  now  shown  you,  and  marked 
Exhibit  A,  and  state  whether  that  is  the  written  reply  sent  to  yon  by 
Mr.  Cross,  or  a  copy  of  it  ? 

Note. — The  counsel  for  the  United  States  objects  to  the  question  as 
leading. 

Answer.  I  have  no  means  of  swearing  positively  that  this  is  a  copy 
of  the  letter  to  which  I  refer.  In  substance  it  is  the  same  as  the  reply 
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of  Mr.  Cross,  alluded  to  above,  and  I  have  no  reason  to  believe  it  is 
not  an  exact  copy  of  that  original.  I  have  been  shown  Exhibit  A  for 
the  first  time,  purporting  to  be  a  press  copy  of  that  letter  ;  in  reading 
it  over  I  find  the  letter  to  which  it  purports  to  be  a  reply  was  dated 
August  4  ;  my  impression  is  that  that  letter  could  not  have  been  de- 
livered to  Mr.  Cross  before  the  13th  of  August,  for  the  reason  that  the 
warehouse  to  which  the  goods  from  Cross'  warehouse  were  removed 
was  being  built,  and  it  was  uncertain  when  it  could  be  occupied.  I 
only  gave  the  notice  when  I  was  ready  to  remove  the  goods. 

Question  Did  you  receive  more  than  one  letter  from  Mr.  Cross  in 
reply  to  the  notice  you  gave  him  of  the  intention  of  the  government  to 
abandon  his  warehouse  ? 

Answer.  But  one. 

The  counsel  for  the  claimant  here  closed,  and  counsel  for  the  United 
States  took  the  witness. 

Question.  Have  you  any  recollection  of  having  seen  said  reply  of 
Cross  since  the  time  you  say  it  was  delivered  to  you  ? 

Answer.  None  at  all.  I  have  no  recollection  of  having  seen  it  since. 
I  have  no  knowledge  of  where  it  is.  In  the  month  of  April  or  May, 
1855, 1  received  from  the  Secretary  of  the  Treasury  a  communication 
inquiring  what  had  been  done  in  respect  to  the  warehouse  in  question, 
under  his  instructions  to  me  of  April,  1853 ;  this  letter  caused  me 
then  to  review  the  whole  matter  in  my  reply,  and  I  remember  to  have 
stated  to  the  Secretary,  in  that  answer,  that  the  warehouse  in  ques- 
tion had  been  abandoned,  in  pursuance  of  his  instructions,  on  the  13th 
of  August,  1853,  and  against  the  protest  of  Mr.  Cross  to  such  aban- 
donment. I  also  looked  over  the  papers  that  were  in  my  office  to 
search  for  the  protest,  and  examined  my  letter  book  of  correspondence 
with  the  department  to  ascertain  if  it  had  been  sent  there.  I  could 
not  find  the  protest  at  all  after  making  a  diligent  search  for  it,  nor 
could  I  find  any  record  of  its  having  been  forwarded  to  the  depart- 
ment at  Washington.  I  could  only  account,  however,  for  its  absence 
from  my  files  upon  the  supposition  that  it  had  been  forwarded  to  the 
department  with  a  previous  letter  upon  the  subject  of  this  warehouse, 
dated  August  15,  1853.  This  last  named  letter  and  the  letter  above 
referred  to  from  myself  to  the  Secretary,  in  reply  to  his  in  the  spring 
of  1855,  comprised  the  whole  correspondence  between  the  department 
and  myself  upon  this  subject.  ^ 

Question.  When  original  letters  were  forwarded  from  the  custom- 
house, at  SjEku  Francisco,  to  the  Department  of  the  Treasury,  at 
Washington,  were  not  copies  of  them  preserved  in  the  custom-house 
at  San  Francisco? 

Answer.-  That  depended  upon  the  subject  matter  of  the  letter ;  if 
they  were  about  matters  of  which  the  Secretary  had  exclusive  control, 
and  about  which  I  expected  to  have  nothing  to  do  again,  I  kept  no 
copies,  otherwise  generally  sent  copies  and  hot  originals. 

Question.  Whilst  you  were  collector  did  you  allow  letters  and  other 
documents  relating  to  the  business  of  the  collector's  office  to  be  taken 
from  that  office  ? 

Answer.  By  no  one  save  myself.  I  frequently  took  letters  from  the 
Secretary  of  the  Treasury  to  my  house  to  reply  to  them  there.     The 


56  ALEXANDER  CROSS. 

castom-house  has  been  twice  moved  since  that  letter  was  written,  and 
both  times  in  a  hnrrj.  One  removal  was  made  whilst  I  was  in  office, 
and  I,  subsequent  to  that  removal,  missed  letters  from  my  file  of  the 
Secretary's  correspondence,  and  had  to  write  to  Washington  for  other 
copies. 

Question.  Did  you  ever  examine  your  private  papers  to  see  whether 
this  reply  had  got  amongst  them  ? 

Answer.  I  did,  several  months  since,  at  the  request  of  Mr.  Clark. 
I  could  find  nothing  of  it. 

Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques- 
tion ;  if  you  do,  please  state  it  ? 

Answer.  I  do  not  know  anything  else. 

RICHABD  P.  HAMMOND. 

State  op  California,  > 

Ci^y  and  county  of  San  Francisco^  J 

On  this  29th  day  of  December,  A.  D.  1857,  personally  came  Eichard 
P.  Hammond,  the  witness  within  named,  and  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner,  and  then  proposed  by  him  to  the  witness ; 
and  the  answers  thereto  were  written  down  by  the  commissioner  in 
the  presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  of  Richard  P.  Hammond,  taken  at  the  request  of 
Mr.  Emmet,  counsel  for  claimant,  to  be  used  in  the  investigation  of  a 
claim  against  the  United  States,  now  pending  in  the  Court  of  Claiois, 
in  the  name  of  Alexander  Cross. 

J.  B.  Townsend  attended  ou  behalf  of  the  United  States,  as  counsel, 
and  did  not  object. 

TULLY  R.  WISE, 

Commissioner. 

Commissioner's  fees,  |8. 


State  of  New  York,         ) 
City  and  County  of  New  York^  J     * 

On  this  sixteenth  day  of  July,  eighteen  hundred  and  fifty-seveD, 
personally  came  Thomas  Butler  King,  the  witness  within  named,  and 
after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  questions  contained  in  the  within  deposition 
were  written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commissioner. 

The  deposition  of  Thomas  Butler  King,  taken  at  the  request  of 
Samuel  F.  Vinton,  esq.,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in  the 
name  of  Alexander  Cross.  The  adverse  party  was  not  notified,  did 
not  attend,  and  did  not  object. 

G.  R.  J.  BOWDOIN, 
Commissioner  of  Court  of  Claims. 
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in  the  court  of  claims, 

Alexander  Cross  vs.  The  United  States. 

Depoaitton  of  Thomas  Butler  King^  a  witness  examined  in  this  cause  on 
the  part  of  the  claimant j  ai  the  dty  of  New  Yorhj  the  sixteenth  day 
of  July,  eighteen  hundred  andftfly-seven. 

Question.  What  is  your  name,  occupation,  age,  and  place  of  resi- 
dence, and  what  has  been  your  place  of  residence  for  the  past  year  ? 
Have  you  any  interest,  direct  or  indirect,  in  the  claim  which  is  the 
subject  of  inquiry  in  this  action  ?  Are  you  related  to  the  claimant ; 
and  if  yea,  in  what  degree  ? 

Answer.  Thomas  Butler  King ;  am  a  cotton  planter ;  fifty-three 
years  of  age.  My  residence  is  in  Glynn  county,  Georgia.  I  have 
been  travelling  for  most  of  the  past  year.  I  have  no  interest  what- 
ever in  the  claim  which  is  the  subject  of  inquiry  in  this  action.  Am 
not,  in  any  degree  whatever,  related  to  the  claimant. 

Question.  Please  state  whether  you  lately  held  the  office  of  collector 
of  the  port  of  Sao  Francisco,  and  when  di^  you  arrive  at  the  port  of 
San  Francisco  and  take  charge  of  the  collector's  office? 

Answer.  I  was  appointed  collector  of  the  port  of  San  Francisco  in 
October,  1850.  I  arrived  at  the  port  of  San  Francisco  early  in 
January,  1851,  and  took  charge  of  the  custom-house  and  entered 
upon  my  duties^  as  nearly  as  my  recollection  serves  me,  about  the 
fourteenth  or  fifteenth  of  January,  1851. 

Question.  Did  you,  after  your  arrival  at  San  Francisco,  examine 
the  warehouse  which  was  the  subject  of  the  contract  of  the  eleventh 
of  November,  1850,  between  you,  as  collector  of  the  port  of  San  Fran- 
cisco, on  the  part  of  the  United  States,  of  the  one  part,  and  Daniel 
Saffarans  of  the  other  part ;  and  if  so,  did  you,  as  such  collector, 
accept  said  warehouse  as  being  substantially  of  the  character,  de- 
scription, and  dimensions  required  by  the  stipulations  of  an  article  of 
agreement  for  the  erection  of  said  warehouse  entered  into  between  the 
said  Saffarans,  of  the  one  part,  and  James  Collier,  as  collector  of  said 
port  of  San  Francisco,  of  the  other  part? 

Answer.  Yes,  I  did  examine  the  warehouse  which  was  the  subject 
of  that  contract  of  the  eleventh  of  -November,  1850.  I  did,  as  such 
collector,  accept  the  warehouse  referred  to  in  this  interrogatory  as 
being  substantially  in  compliance  with  said  contract,  and  continued 
to  occupy  it  as  a  government  warehouse. 

Question.  Did  you  endorse  your  acceptance  on  a  copy  of  the  con- 
tract above  referred  to  ;  and  if  so,  please  state  at  what  time,  according 
to  the  best  of  your  recollection,  the  endorsement  was  made  ? 

Answer.  Some  seven  or  eight  months  after  I  entered  upon  the  per- 
formance of  my  duties  as  collector,  and  on  Mr.  Cross  becoming  the 
assignee  of  the  lease  above  referred  to,  I  endorsed  my  acceptance  of 
the  building  on  the  contract  of  lease,  to  take  effect  from  the  fourteenth 
of  January,  1851,  and  I  believe  that  copy  exhibit  No.  7,  on  the  six- 
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teenth  page  of  the  printed  petition  in  this  case,  is  a  true  copy  of  said 
endorsement. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  claim 
in  question  in  this  action?    If  yea,  state  it. 

Answer.  Nothing  occurs  to  me. 

T.  BUTLER  KING. 

Subscribed  in  my  presence,  and  sworn  to  before  me^  this  1 6th  day 
of  July,  1857. 

a.  R.  J.  BOWDOIN, 
Commissioner  of  Court  of  Claims. 


State  op  California,  1 

City  and  County  of  San  Francisco,  J     " 

On  this  29th  day  of  December,  A.  D.  1867,  personally  came  before 
me  Joseph  Clark,  who,  having  been  first  sworn  according  to  law  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  relative  to 
the  claim  of  Alexander  Cross  against  the  United  States,  does  upon 
his  oath  depose  and  say :  That  his  name  is  Joseph  Clark  ;  that  he  is  a 
commission  merchant ;  that  he  is  thirty  years  of  age ;  that  he  has 
resided  at  San  Francisco  during  the  past  year ;  that  he  has  no  interest, 
either  direct  or  indirect,  in  the  claim  in  question  ;  that  he  is  not  related 
to  the  claimant  in  any  degree  whatever. 

Question.  What  was  your  occupation  in  August,  1853  ? 

Answer.  Book-keeper  and  cashier  for  Cross  &  Co. 

Question.  Do  you  recollect  that  Mr.  Cross  was  notified  that  the 
government  intended  to  abandon  the  lease  of  his  warehouse  ;  and  if 
so,  how  was  that  notice  communicated  to  him,  and  by  whom,  and 
when? 

Answer.  I  do  remember  ;  he  was  notified  in  writing,  by  Richard  P. 
Hammond,  who  was  then  collector  of  the  customs  at  the  port  of  San 
Francisco.  The  notification  was  received  in  August,  1853,  on  or  be* 
fore  the  13th. 

Question.  Did  Mr.  Cross  reply  to  that  notice  ? 

Answer.  lie  did,  in  writing,  to  the  said  collector,  Richard  P.  Ham- 
mond. 

Question.  Look  at  the  paper  now  shown  you,  and  marked  exhibit 
A,  and  state  whether  you  have  ever  seen  it  before,  and  what  it  is  ? 

Answer.  I  have  seen  it  before  ;  it  is  a  press  copy  of  the  letter  writ- 
ten by  me  and  signed  by  Mr.  Cross,  which  was  sent  to  Collector  Ham- 
mond. I  am  not  positive,  but  my  impression  is  that  I  delivered  the 
letter  myself  to  the  collector  or  his  private  secretary. 

Question.  Was  that  the  letter  that  was  sent  in  reply  to  the  notifi- 
cation of  which  you  have  previously  spoken  ? 

Note. — Counsel  for  the  United  States  objects  to  the  question  ss 
leading. 

Answer.  Yes  ;  it  was. 

The  counsel  for  claimant  here  closed,  and  the  counsel  for  the  UniteJ 
States  took  the  witness. 
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Question  Why  do  you  think  that  you  yourself  delivered  the  letter 
which  you  have  mentioned  to  the  collector  or  his  private  secretary  ? 

Answer.  Because  I,  in  general,  attended  to  all  of  Cross  &  Co.'s  cus- 
tom-house business. 

Question.  Is  that  the  only  reason  that  you  think  so  ? 

Answer.  I  have  a  slight  recollection  at  the  time  of  having  taken 
this  letter  to  the  collector's  office  and  of  having  had  some  conversa- 
tion with  him  on  the  subject. 

Question.  Who  was  the  collector's  private  secretary  at  that  time? 

Answer.  Cyril  A.  Grey. 

Question.  Do  you  know  what  has  become  of  the  original  of  exhibit 
A,  other  than  what  you  have  stated  ? 

Answer.  No,  sir. 

The  counsel  for  the  United  States  here  closed,  and  the  counsel  for 
the  claimant  took  the  witness. 

Question.  Do  you  know  who  made  that  press  copy  marked  exhibit 
Ay  and  if  so  state  it? 

Answer.  I  do  ;  I  did  it. 

Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques- 
tion, if  you  do  please  state  it? 

Answer.  I  know  nothing  more  about  it. 

JOS.  CLARK. 

Statb  of  California,  ) 

City  and  County  of  San  FranciacOy  )  **' 

On  this  29th  day  of  December,  A.  D.  1857,  personally  came  Joseph 
Clark,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by  the 
commissioner  and  then  proposed  by  him  to  the  witness,  and  the  an- 
swers thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner.  The  deposition  of  Joseph  Clark,  taken  at  the 
request  of  Mr.  Emmet,  counsel  for  claimant,  to  be  used  in  the  investi- 
gation of  a  claim  against  the  United  States,  now  pending  in  the  Court 
of  Claims  in  the  name  of  Alexander  Cross.  J.  B.  Townsend,  esq., 
attended  as  counsel  for  the  United  States  and  did  not  object. 

TULLY  R.  WISE, 

Commisaioner. 

Commissioner's  fees,  |7. 


State  of  California,  ) 

City  and  County  of  San  Francisco^  )     ' 

On  this  third  day  of  August,  1857,  personally  came  before  me  Ira 
P.  Bankin,  who,  having  been  first  duly  sworn  according  to  law  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  relative  to  the 
claim  of  Alexander  Cross  against  the  United  States,  does,  upon  his 
oath,  depose  and  say:  That  his  name  is  Ira  P.  Bankin;  that  he  is  a 
merchant;  that  he  is  forty  years  of  age;  that  he  has  resided  in  the 


60  ALEXANDER  CROSS. 

city  of  San  Francisco  during  the  past  year;  that  he  has  no  interest, 
either  direct  or  indirect,  in  the  claim  in  question;  that  he  is  not  related 
to  the  claimant  in  any  degree  whatever. 

Question.  How  long  have  you  resided  and  done  business  in  the  city 
of  San  Francisco  as  a  merchant? 

Answer.  Five  years  last  past  in  June  last. 

Question.  Have  you,  during  that  time,  owned  or  occupied  a  ware- 
house in  the  city  of  San  Francisco  ?  And  if  so,  have  you  received 
goods  on  storage  therein,  or  stored  goods  in  other  warehouses  in  said 
city  ? — I  mean  within  the  period  from  September  1, 1854,  to  November 
H,  1856? 

Answer.  During  all  the  period  from  September  1,  1854,  to  Novem- 
ber 14,  1856^  I  have  both  owned  and  occupied  a  warehouse;  I  held 
many  consigned  goods  on  storage — goods  consigned  to  me;  I  did  not 
make  a  business  of  receiving  goods  on  storage;  such  as  I  had  were 
received  incidentally,  rather  than  as  a  matter  of  regular  business.  I 
bought  my  warehouse  in  April,  1864,  and  there  were  then  some  six 
hundred  tons  of  goods  in  it  on  storage,  and  they  remained  until  they 
were  drawn  out,  some  of  them  after  a  lapse  of  a  year  or  more;  and, 
during  the  same  time,  I  was  having  many  goods  stored  in  other  ware- 
houses. 

Question.  Do  you  know  the  prices  of  storage  of  goods  in  the  city  of 
San  Francisco,  in  free  warehouses,  on  the  1st  of  September,  1854,  to 
the  14th  of  November,  1856?  If  so,  please  state  what  were  the 
average  prices  in  such  warehouses,  during  said  period,  in  said  city. 

Answer.  I  should  say  that  it  would  be  impossible  to  fix  any  regular 
price,  the  rates  varying  with  the  position  and  security  of  the  ware- 
nouse,  the  responsibility  of  its  managers,  and  their  anxiety  to  get 
business.  I  should  think,  however,  that  for  a  year  succeeding  the  Ist 
of  September,  1854,  there  was  not  a  great  deal  of  storage  taken  in 
first  class  warehouses  below  one  dollar  a  ton.  Some,  undoubtedly, 
was  taken  lower  than  that.  In  the  fall  of  1854  I  remember  to  have 
procured  storage  for  one  parcel  of  goods  for  seventy-five  (75)  cents  a 
ton  a  month.  I  also  had  one  small  parcel  in  my  own  warehouse  re- 
ceived at  seventy-five  (75)  cents  a  ton  a  month.  With  these  excep- 
tions I  neither  received  or  paid,  according  to  my  recollection,  less  than 
one  dollar  a  ton  per  month,  until  after  the  middle  of  the  year  1855. 

NoTB. — The  counsel  for  claimant  objects  to  testimony  of  rates  of 
storage  in  individual  and  particular  cases,  in  response  to  the  foregoing 
question. 

Answer  continued.  I  should  say  I  had  a  good  deal  of  merchandise, 
from  September  1,  1854,  to  middle  of  1855,  in  my  warehouse— con- 
signed goods — consigned  to  me  as  storage,  for  which  I  was  charging 
one  dollar  and  a  quarter  a  ton  per  month;  but  I  would  not  consider 
that  as  fixing  the  current  rate  of  storage  in  the  market,  for  the  reason 
that  commission  merchants  owning  warehouses  are  accustomed  to  con- 
sider storage  in  part  one  of  the  perquisites  of  business.  I  should 
think,  from  my  knowledge  of  storage  business  in  San  Francisco,  from 
the  middle  of  1855  to  November  14,  1856,  that  a  fair  average  rate  in 
first  class  warehouses  was  about  seventy-five  cents  a  ton  per  month; 
though  I  think  it  is  true  that,  during  the  whole  of  the  year  1856, 
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8ome  of  the  large  warehouses  were  receiving  storage  at  as  low  a  rate 
as  fifty  cents  a  ton  per  month. 

Question.  At  what  price  were  the  goods  stored  in  your  warehouse 
when  you  purchased  it  in  April,  1854  ? 

NdTB. — The  counsel  for  claimant  objects  to  the  question,  because  it 
is  not  comprehended  within  the  period  embraced  in  this  case;  and 
next  because  it  is  testimony  as  to  a  particular  case  or  instance  of 
storage. 

The  counsel  for  the  United  States  withdraws  the  question. 

Question.  Were  you  or  your  firm,  during  the  period  from  Septem- 
ber 1,  1854,  to  November  14, 1866,  extensively  engaged  in  mercantile 
business  in  San  Francisco,  and  lamiliar  with  the  rates  and  prices  of 
storage  in  said  city  ? 

Answer.  1  was  engaged  to  a  considerable  extent  in  mercantile 
business  here,  and  supposed  to  be  reasonably  well  informed  in  regard 
to  the  general  rates  of  storage,  though  I  do  not  pretend  to  be  an  expert. 

Question.  What  was  the  average  expense  of  receiving  and  delivering 
goods  taken  on  storage  in  s^aid  city,  during  the  same  period  above 
mentioned,  to  wit :  From  September  1,  1854,  to  November  14,  1856  ; 
I  mean  such  a  warehouse  as  the  one  in  question,  if  you  know  ? 

Answer.  I  know  the  warehouse  in  question  ;  I  never  have  taken 
any  precise  account  of  receiving  or  delivering  merchandise  in  my  own 
warehouse,  but  have  made  rough  estimates  of  these  expenses ;  the  ex- 
pense in  any  warehouse  would  depend  a  good  deal  upon  the  extent  to 
which  the  storage  business  was  carried  on  ;  whether  largely  enough  to 
employ  a  number  of  experienced  laborers  constantly  at  low  wages,  or 
in  so  moderate  a  way  as  to  require  the  employment  of  transient  labor 
at  much  higher  rates  ;  I  am  inclined  to  think  that  fifty  cents  a  ton 
would  not  be  far  from  the  expense  of  receiving  and  delivering  merchan- 
dise, in  and  from  such  a  storehouse  as  that  of  Cross  &  Co.;  in  this 
estimate,  including  only  the  labor,  and  making  no  allowance  for  the 
warehouse  clerk,  I  mean  this  for  the  whole  period  ;  it  would  not  vary 
much  ;  I  had  in  my  mind  an  average  business,  where  the  warehouse 
was  kept  tolerably  well  filled,  neither  a  very  small  or  a  very  large  one, 
when  I  named  fifty  cents  a  ton  as  a  fair  price. 

Question.  Would  it  or  not  make  the  average  expense  less  if  the  person 
who  occupied  the  warehouse  in  question  at  the  same  time  occupied 
two  or  three  other  warehouses  for  storage,  adjoining  it  ? 

NoTB. — The  counsel  for  claimant  objected  to  the  question,  because 
the  hypothesis  is  not  correct  in  point  of  fact,  and  the  question  is 
irrelevant. 

Answer.  Probably  it  would  make  the  expense  less,  because  they 
would  be  enabled  to  distribute  their  labor  to  better  advantage. 

The  counsel  for  the  United  States  here  closes  his  direct  examination, 
and  the  counsel  ior  claimant  does  not  desire  to  cross-examine  the 
witness. 

Question.  Do  you  know  any  other  matter  relative  to  the  claim  in 
question;  if  you  d0|  state  it  ? 

Answer.  Nothing  at  all,  sir. 

IRA  P.  RANKIN. 
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State  op  Caijpornia,  > 

CUy  and  County  of  San  Francisco  j  S 

On  the  first  day  of  August,  A.  D.  1857,  the  commissioDer  was  re- 
quested to  take  the  deposition  of  the  above  witness,  but  he  did  not 
make  his  appearance,  and  we  adjourned  till  the  third,  and  on  the 
third  personally  came  Ira  P.  Rankin,  the  witness  within  named,  who, 
having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  thfi  truth,  the  questions  contained  in  the  within  deposition  were 
written  down  by  the  commissioner  and  then  proposed  by  him  to  the 
witness  ;  and  the  answers  thereto  were  written  down  by  the  commis- 
sioner  in  the  presence  of  the  witness,  who  then  subscribed  the  deposi- 
sition  in  the  presence  of  the  commissioner.  The  deposition  of  Ira  P. 
Rankin,  taken  at  the  request  of  Mr.  Townsend,  counsel  for  the  United 
States,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States  now  pending  in  the  C!ourt  of  Claims,  in  the  name  of  Alexander 
Cross..  The  adverse  party  attended  by  consent,  by  his  attorney,  Mr. 
Emmett,  and  he  did  not  object. 


Commissioner's  fees  |9  10 


TULLY  R.  WISE, 
Commissioner. 


No.  6. 

State  op  California,  ) 

City  and  county  of  San  FranciscOj  )  **' 

m 

On  this  6th  day  of  August,  A.  D.  1857^  personally  came  before  me 
F.  MacCrellish,  who,  having  been  first  duly  sworn,  according  to  law, 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
relative  to  the  claim  of  Alexander  Cross  against  the  United  States, 
does,  upon  his  oath,  depose  and  say':  That  his  name  is  Frederick  Mac- 
Crellish ;  that  he  is  a  newspaper  publisher ;  that  he  is  between 
twenty-seven  and  twenty-eight  years  of  age ;  that  he  has  resided  in 
San  Francisco  during  the  past  year ;  that  he  has  no  interest,  either 
direct  or  indirect,  in  the  claim  in  question  ;  that  he  is  not  related  to 
the  claimant  in  any  degree  whatever. 

Question.  How  long  have  you  resided  in  San  Francisco? 

Answer.  Five  years  last  past,  with  an  exception  of  an  absence  of 
three  months  in  the  east. 

Question.  Have  you  been  engaged  in  the  commercial  or  storage 
business  in  San  Francisco  since  your  residence  here  ? 

Answer.  I  have. 

Question.  Do  you  know  the  warehouse  built  by  Alexander  Cross, 
under  contract  with  the  United  States,  for  a  bonded  warehouse,  on 
Battery  street,  in  San  Francisco? 

Answer.  I  know  the  building  in  question.  I  know  it  was  used  for 
a  boDded  warehouse  by  the  government  of  the  United  States.  I  do 
not  know  anything  of  his  building  it  by  contract. 
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Question.  Can  you  state  the  average  prices  of  storage  in  such  ware- 
house in  the  city  of  San  Francisco  on  the  Ist  of  September,  1854^  to 
the  14th  of  NoTember,  1866?    If  so,  please  state  them. 

Answer.  I  can  only  answer  for  one  year  to  my  own  knowledge,  from 
my  experience  in  that  business.     I  know  from  the  1st  of  September, 

1854,  to  about  October,  1855,  the  average  prices,  for  I  was  in  the 
business  during  that  period.  From  the  first  part  of  that  period  it  was 
about  one  dollar  a  ton  a  month  ;  and  the  last  part  of  the  period  the 
price  had  declined  to  about  seventy-five  cents  or  eighty-seven  cents. 
During  that  period  there  were  others  getting  more  than  I  was.  Then, 
again,  there  was  other  class  of  storage  that  we  got  three  dollars  and 
a  quarter  a  ton  a  month  for,  including  drayage. 

Question.  Was  the  building  you  occupied  a  large  or  small  one? 

Answer.  Its  capacity  was  about  seven  thousand  tons,  which  was 
the  largest  warehouse  then  in  San  Francisco ;  and  I  had  more  storage, 
I  think,  than  any  other  building  in  San  Francisco. 

Question.  Do  you  know  the  average  price  of  storage  during  the 
latter  part  of  the  period  above  mentioncKl,  to  wit :  from  September, 

1855,  to  November  14,  1856,  in  such  warehouses  as  the  one  in  ques- 
tion, in  San  Francisco? 

Answer.  I  was  commercial  editor  and  reporter  of  the  Alta  California 
newspaper  during  that  time,  and  as  such  I  had  a  very  good  idea,  I 
think,  of  the  price  of  storage  ;  I  reported  the  prices  of  articles  but  not 
of  storage.  I  went  to  these  places  every  day  of  my  life,  except  Sun- 
days. Some  persons  get  as  high  as  a  dollar  a  ton  a  month,  and  it 
ranged  from  tnat  down  to  fifty  (50)  cents  a  ton  a  month. 

Question.  What  was  the  expense,  if  you  know,  of  receiving  and 
delivering  goods  as  storage  in  such  warehouses  as  the  one  in  question 
during  the  above  period  ;  that  is,  from  the  1st  of  September,  1854,  to 
November  14,  1856? 

Answer.  I  cannot  answer  definitely,  because  I  do  not  know  the 
price  in  that  building.  The  first  part,  I  should  say  it  would  not  be 
less  than  eighty- seven  and  a  half  cents,  and  the  latter  part  of  the 
period  it  ought  to  have  been  a  little  less  ;  I  cannot  say  that  it  was  ; 
the  wages  of  people  were  pretty  much  the  same  thing.  I  had  rather 
not  answer  that  question,  because  I  may  be  entirely  wrong  as  to  a 
building  like  that.  I  never  had  anything  to  do  with  a  building  like 
that. 

Question.  What  rent  would  the  building  in  question  have  brought, 
or,  in  other  words,  at  what  sum  could  it  have  been  rented  from  the 
Ist  of  September,  1854,  to  the  1st  of  September,  1855? 

NoTB. — ^The  counsel  for  claimant  objects  to  the  question,  until  it  is 
first  shown  that  the  witness  is  an  expert  upon  that  subject. 

The  counsel  for  United  States  waives  the  question  for  the  present. 

Question.  Do  you  know  the  current  rate  of  rents  of  such  buildings 
as  the  one  in  question,  in  the  city  of  San  Francisco,  from  the  1st  of 
September,  1854^  to  the  1st  of  September,  1855? 

Answer.  No ;  but  I  do  know  the  current  rates  of  rent  of  such 
buildings  in  that  locality,  I  mean  of  fire-proof  buildings.     I  was  doing 
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business  within  a  block  of  there  and  passed  by  every  day  except 
Sunday,  and  knew  the  prices  that  were  paid  in  that  vicinity. 

Question.  Please  state  what  were  the  current  rates  of  rents  of  such 
warehouses  in  that  vicinity  during  the  period  just  mentioned  ? 

Note. — The  counsel  for  claimant  objects,  first,  because  the  question 
is  irrelevant,  the  building  not  being  let  at  all  during  that  period;  and 
in  the  next  place  because  the  rent  should  not  be  estimated  upon  it  as 
if  it  were  a  warehouse. 

Answer.  There  were  buildings  about  that  size,  during  the  first  part 
of  that  period,  about  the  first  of  September,  1854,  that  rented  for  abont 
five  hundred  dollars  a  month  ;  you  may  say  for  the  first  twelve  months 
I  paid  for  my  building  four  thousand  dollars  a  month.  I  paid  after 
that,  that  is  from  the  1st  September,  1855,  to  October,  1856,  two  hun- 
dred and  fifty  dollars  per  month  for  a  smaller  building.  I  would 
freely  have  given  three  hundred  and  fifty  dollars  per  month  for  that 
building,  the  one  in  question,  and  probably  more.  I  have  made  a 
mistake  in  time.  I  mean  from  1st  September,  1855,  to  October,  of 
the  same  year,  and  not  of  1856. 

Question.  Was  there,  in  your  opinion,  any  difficulty  in  ktting  the 
building  in  question  at  the  prices  you  have  mentioned  during  those 
periods  ? 

Answer.  From  July,  1854,  to  October,  1855,  I  should  think  it 
could  have  been  let  at  these  prices,  that  is,  during  the  period  at  Ist 
September,  1854,  it  would  have  commanded  five  hundred  dollars  a 
month  easily,  but  I  can't  say  how  long  it  would  have  commanded 
these  prices.  On  the  first  of  September,  1855, 1  would  have  given 
three  hundred  and  fifty  dollars  a  month  for  it  myself. 

Question.  Did  you  make  application  to  rent  the  building  in  question 
at  that  time? 

Answer.  I  don't  recollect  positively  whether  I' did  or  not. 
The  counsel  for  the  United  States  here  closed,  and  counsel  for  claim- 
ant takes  the  witness. 

Question.  Will  you  explain  the  reason  why  some  goods  commanded 
three  dollars  and  a  quarter  a  ton,  whilst  the  average  price  of  storage 
at  that  time  was  a  dollar  ? 

Answer.  All  goods  coming  from  ships  on  which  the  freight  was  not 
paid  were  charged  three  dollars  and  twenty-five  cents. 

Question.  Will  you  state  whether  that  price  of  three  dollars  and 
twenty-five  cents  a  ton  had  anything  to  do  with  the  average  price  of 
storage  at  that  time? 

Answer.  That  only  applies  to  the  kind  of  goods  I  have  mentioned 
and  did  not  apply  to  the  ordinary  rates  of  storage. 

Question.  When  you  say  that  such  a  store  as  Mr.  Cross'  could  have 
commanded  five  hundred  dollars  rent,  do  you  mean  to  say  that  you 
know  of  any  persons  that  were  ready  to  take  the  building  at  that 
rent? 

Answer.  I  don't  know  of  any  persons  that  applied  or  wanted  the 
building  or  store,  except  myself,  for  the  period  I  have  mentioned.  In 
the  latter  part  of  1854  I  don't  think  there  could  have  been  any  diffi* 
culty  at  all  in  letting  it  for  five  hundred  dollars  a  month. 
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Qaestion.  Do  you  mean  to  say  that  in  the  latter  part  of  1854  yon 
Inew  of  any  person  who  was  willing  to  take  it  for  that  price  ? 

Answer.  No. 

Question.  During  any  period  between  September,  1854,  and  14th 
November,  1856,  were  you  engaged  in  the  real  estate  business  ? 

Answer.  No,  sir. 

Question.  You  stated  in  your  j^irect  examination  that  you  do  not 
particularly  recollect  whether  you  applied  to  Mr.  Cross  to  rent  that 
building ;  have  you  any  idea  that  you  ever  did  apply  ? 

Answer.  I  was  looking  for  a  building  about  that  time,  and  the 
probabilities  are  I  made  application  for  it ;  but  I  cannut  say  I  did ;  I 
found  a  building  across  the  street  from  where  I  was,  which  I  took. 

Question.  Do  you  recollect  of  ever  having  spoken  to  Mr.  Cross 
about  it? 

Answer.  My  impression  is  that  I  did  ;  but  I  can't  speak  positively. 

Question.  Have  you  any  impression  that  you  spoke  to  Mr.  Cross, 
Mr.  Clark,  or  any  one  else  in  Cross  &  Co's  establishment  ? 

Answer.  It  was  one  of  the  firm,  or  some  one  in  their  employ ;  it 
may  have  been  Mr  Clark. 

Question.  Do  you  now  say  that  you  ever  did  speak  to  any  one  of 
them  ? 

Answer.  At  that  particular  period  of  time  my  impression  is  I 
spoke  as  I  said  before,  but  previous  to  September,  1855, 1  had  fre- 
quently spoken  with  Mr.  Cross  about  the  building.  I  want  a  dis- 
tinction drawn  between  my  impression  and  positive  knowledge.  I 
had  often  told  Mr.  Cross  if  I  left  the  building  I  was  in  I  should  prob- 
ably want  a  building  from  him  ;  that  was  previous  to  September,  1855. 

The  counsel  for  claimant  here  closed. 

Question.  Do  you  know  anything  else  relative  to  the  claim  in 
question  ;  if  you  do,  state  ? 

Answer.  I  do  not. 

FREDERICK  MACCRELISH. 

State  op  California,     ^       ) 
City  and  County  of  San  Francisco^  \    ' 

On  the  5th  day  of  August,  A.  D.  1857,  personally  came  Frederick 
MacCrelish,  the  within  named  witness,  and,  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  trtith, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  hina  to  the  witness,  and 
the  answers  which  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  Frederick  Mac- 
Orelish,  taken  at  the  request  of  J.  B.  Townsend,  oounsel  for  the 
United  States,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
Alexander  Cross.  The  following  and  accompanying  notification  was 
handed  to  the  commissioner,  and  Mr.  Emmet  appeared  for  the 
claimant,  and  did  not  object. 

TULLT  R.  WISE,  Oommiasioner. 

Commissioner's  fees,  |7  50. 
Rep.  C.  C.  198 5 
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in  the  united  states  court  op  claims. 

Albxandeb  Cross  vs.  United  States. 

The  a1)0Te  named  Alexander  Gross  will  please  take  notice  that  on 
Saturday  the  Ist  day  of  August,  A,  D.  1857,  at  11  o'clock  a.  m.  of 
said  day,  the  depositions  of  Ira  P.  Rankin,  L.  P.  Sage,  Frederick 
Griffin,  Daniel  Flint,  and  Frederick  MacCrelish  will  he  taken  in  said 
cause  on  hehalf  of  said  United  States  hefore  TuUy  R.  Wise,  United 
States  Ciommissioner  of  said  Court,  at  his  office  in  the  ''  Merchant's 
Exchange,"  corner  Washington  and  Battery  streets  in  the  city  of  San 
Francisco,  and  that  the  taking  of  said  depositions  if  not  completed  on 
that  day,  will  be  continued  by  adjournment  from  day  to  day  thereafter 
until  completed. 

JAMES  B.  TOWNSEND, 
SdieUor  on  behcd/  of  the  United  States. 

San  Francisco,  Jtdy  30, 1857. 

I  acknowledge  receipt  of  a  copy  of  the  foregoing  notice  and  do  not 
object  to  the  time. 

•   0.  TEMPLE  EMMET, 
Attorney  for  Jleocander  Cross. 
July  30, 1867- 


Statb  of  California,  ) 

City  and  County  of  San  FranoisoOy  J     ' 

On  this  17th  day  of  July,  A.  D.  1857,  personally  came  before  me 
Joseph  ( Jlark,  who,  having  been  first  duly  sworn  according  to  law  to 
tell  the  truth,  the  whole  truth,  and  nothingbut  the  truth,  relative  to 
the  claim  of  Alexander  Cross  against  the  United  States,  does  upon 
his  oath  say,  that  his  name  is  Joseph  Clark  ;  that  he  is  a  commission 
merchant ;  that  he  is  thirty  years  of  age ;  that  he  has  resided  in  San 
Francisco  during  the  past  year  ;  that  he  has  no  interest,  either  direct 
or  indirect,  in  the  claim  in  question ;  that  he  is  not  related  to  the 
claimant  in  any  degree  whatever. 

Question.  What  was  your  occupation  August  13, 1853  ? 

Answer.  I  was  bookkeeper  for  Cross  &  Co. 

Question.  State  when  you  first  went  into  the  employment  of  Cro68 
&  Co.,  and  how  long  you  continued  so  ? 

Answer.  I  first  went  into  their  employment  on  the  22d  June,  1852, 
and  was  in  their  employment  until  the  30th  of  June,  1856,  as  book- 
keeper and  cashier. 

Question.  Since  June  30,  1856^  what  has  been  your  occupation  to 
the  present  time  f 

Answer.  I  have  been  a  partner  in  the  house  of  Cross  &  Co. 

Question.  During  the  time  you  have  been  connected  with  the  hooM 
of  Cross  &  Co.,  either  as  bookkeeper  or  partner,  what  has  been  the 
principal  business  of  that  house  ? 
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Answer.  Commission  business. 

Note. — The  counsel  for  the  United  States  objects  to  the  competency 
of  this  witness  to  give  testimony  by  reason  of  interest,  which  he 
claims  is  apparent  upon  the  foregoing  examination. 

Question.  Has  the  house  or  firm  of  Cross  &  Co..  of  which  you  are 
a  member,  any  interest  in  this  claim,  or  in  the  property  in  question 
in  this  suit? 

Answer.  None  whatever. 

Question.  Are  you  a  partner  of  Mr.  Alexander  Cross  in  his  general 
transactions  ? 

Answer.  I  am  a  partner  of  Mr.  Alexander  Cross,  so  far  as  his  com- 
mission business  is  concerned,  in  San  Francisco? 
Question.  Do  you  know  the  property  in  question  ? 
Answer.  I  do. 

Question.  Will  you  state  what  use  that  property  has  been  put  to 
from  August  13,  1853,  to  November  14, 185fi? 

Answer.  From  August  13,  1853,  to  the  1st  of  September,  1853,  it 
was  empty  ;  and  from  the  Ist  of  September,  1853,  to  1st  of  September, 
1854,  the  entire  building  was  rented  to  Francisco  Salvador  Alvarez ; 
from  1st  of  September,  1854,  to  10th  of  August,  1855,  the  building 
was  used  for  storage  by  Cross  &  Co. ;  from  the  10th  of  August,  1856, 
up  to  the  beginning  of  this  year,  March,  I  think  it  was,  1857,  J.  J. 
Southgate  &  Co.  had  about  three-fourths  of  the  first  floor,  the  ground 
floor  ;  the  balance  of  the  building  was  used  for  storage  by  Cross  &  Co. 
Question.  When  you  say,  used  for  storage  by  Cross  &  Co.,  do 
you  mean  that  the  building  -was  used  for  storage  of  the  goods  of  Cross 
&  Co.  exclusively? 

Answer.  No,  sir  ;  we  would  receive  goods  on  storage  from  any  third 
party,  and  we  did  receive  goods  from  any  party. 

Question.  State,  if  you  please,  Mr.  Clark,  what  rent  Mr.  Alvarez 
paid  for  that  building  during  the  time  he  occupied  it,  as  you  have 
testified  ? 

Answer.  Nine  thousand  dollars,  or  seven  hundred  and  fifty  dollars 
a  mouth. 

Question.  Was  that  the  rate  of  rent  at  which  it  was  leased  to  Mr. 
Alvarez  ? 

Answer.  Tes,  sir. 

Question.  Was  that  a  fair  rate  of  rent  at  the  time  it  was  leased  to 
Mr.  Alvarez  ? 

Answer.  I  consider  it  a  very  fair  rent. 

Question.  Has  Mr.  Cross  any  other  buildings  like  the  one  in  ques- 
tion, and  had  he  at  that  time? 

Answer.  He  had  two  others  at  that  time,  exactly  the  same,  adjoin- 
ing ;  whether  he  has  them  now  or  not  I  do  not  know  ;  he  may  have 
sold  them  since  I  have  heard  from  him. 

Question.  Will  you  state  now  whether  at  the  time  the  building  in 
question  was  rented  to  Mr.  Alvarez,  as  you  have  testified,  either  of 
the  others  was  rented  to  any  tenant;  and  if  so,  at  what  rate  f 

Answer.  One  of  the  other  buildings,  the  entire  building,  was  rented 
to  Samuel  Price  &  Co.,  from  the  14th  day  of  August,  1854,  to  the 
14th  day  of  May,  1866,  at  a  monthly  rent  of  five  hundred  dollars. 


68 .  ALEXANDER  CROSS. 

Question.  State  what  rent  Mr.  Southgate  &  Co.  paid  at  the  time 
they  occupied  a  portion  of  the  ground  floor,  as  you  have  testified  ? 

Answer.  One  hundred  dollars  a  month. 

Question.  Was  that  a  fair  rent  during  that  time  ? 

Answer    I  think  so. 

Question.  During  the  time  you  have  testified  that  storage  was 
received  in  this  building,  who  was  the  storekeeper  who  superintended 
the  storage  ? 

Answer.  Henry  Lund. 

Question.  State,  sir,  what  were  his  general  duties  as  storekeeper? 

Answer.  Receiving  and  delivering  goods;  that  is,  giving  receipts 
and  taking  receipts  ior  goods,  keeping  the  storage-books,  and  making 
out  storage  accounts,  delivering  the  accounts,  and  receiving  the 
money. 

Question.  During  that  period  of  which  you  have  spoken^  did  any 
one  else  perform  that  duty  besides  Mr.  Lund  ? 

Answer.  Not  in  a  general  way;  Mr.  Lund  might  be  out  delivering 
accounts  and  perhaps  I  might  deliver  a  few  packages  and  take  receipts 
for  them  during  his  absence. 

Question.  Was  the  use  which  you  have  spoken  of  to  which  the 
building  in  question  was  devoted  during  that  period^  the  only  use  to 
which  it  was  devoted  during  that  period;  or  in  other  words,  was  that 
building  devoted  to  any  other  purpose  than  what  you  have  testified, 
from  August  13,  1853,  to  November  14, 1856? 

Answer.  No,  sir;  it  was  devoted  to  no  other  purpose. 

Question.  Can  you  state  what  were  the  rates  of  storage  during  the 
time  you  have  testified  that  storage  was  received  in  that  building  ? 

Answer.  It  varies  now,  and  it  varied  then,  according  to  the  number 
of  tons  put  in  at  once  by  one  man,  from  fifty  cents  to  a  dollar  per  ton 
per  month. 

The  counsel  for  claimant  here  closed  his  examination,  and  the 
counsel  for  the  United  States  commenced  his  cross-examination. 

Question.  Where  does  Alexander  Cross,  the  claimant,  now  live.^ 

Answer.  On  the  13th  day  of  June  last  he  was  living  at  Valparaiso, 
Chile;  no  the  30f.h  of  May  was  the  last  date  from  there. 

Question.  Has  he  ever  resided  in  San  Francisco,  California  ? 

Answer.  Tes,  sir. 

Question.  During  what  time? 

Answer.  I  knew  him  to  reside  here  in  1851,  and  he  left  in  July, 
1856,  and  resided  here  all  of  that  time. 

Question.  What  was  the  style  of  the  firm  with  which  he  was  con- 
nected at  San  Francisco  from  13th  of  August,  1853,  to  14th  of  Novem- 
ber, 1856  ? 

Answer.  Cross  &  Co. 

Question.  Had  you  no  interest,  contingent  or  other^  in  said  house 
from  the  13th  of  August,  1853,  to  30th  of  June,  1866,  when  you  say 
you  became  a  partner  ? 

Answer.  The  only  interest  I  had  was  a  monthly  salary,  which  did 
not  depend  upon  the  business. 

Question.  From  the  30th  of  June,  1856,  to  14th  November,  1856, 
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have  you  been  interested  in  the  business  of  Cross  &  Co.,  their  losses 
and  gains,  as  well  from  storage  as  from  other  sources  ? 

Answer.  No,  sir. 

Question.  In  what  manner,  then,  have  you  been  interested  in  their 
business,  and  in  losses  and  gains  of  said  firm,  during  said  last  men- 
tioned period? 

Answer.  When  Mr.  Cross  left  he  made  me  a  partner,  with  a 
monthly  salary,  until  he  consulted  with  his  partner  in  Valparaiso 
about  the  division  of  the  per  centage  of  the  business,  and  although  I 
remained  a  partner  I  was  on  a  salary  till  31st  of  December,  1856  ? 

Question.  Please  state,  then,  in  what  manner  you  were  a  partner 
from  June  30,  1856,  to  November  14  in  the  same  year. 

Answer.  I  was  a  nominal  partner  with  power  to  sign  ''  Cross  &  Co." 

Question.  Did  your  compensation  depend  upon  their  business  during 
that  period  ? 

Answer.  No,  sir. 

Question.  Who  composed  the  firm  of  Cross  &  Co.,  of  San  Francisco, 
on  the  13th  of  August,  1853,  to  the  14th  of  November,  1856  ? 

Answer.  Alexander  Cross,  of  San  Francisco,  and  David  Thomas, 
of  Valparaiso,  from  that  date  to  June  30,  1856.  After  that  it  was 
the  same,  (Alexander  Cross  and  Dayid  Thompson,)  together  with 
John  Wedderspoon  and  Joseph  Clark,  both  of  San  Francisco.  Mr. 
Wedderspoon  and  myself  were  on  a  monthly  salary  from  July  1, 1856, 
to  December  31,  1856. 

Question.  Did  Cross  &  Co.  occupy  the  warehouse  in  question  from 
the  1st  of  September,  1854,  to  the  14th  of  November,  1856,  except 
the  portion  which  they  rented  to  Southgate  &  Co.  ? 

Answer.  They  occupied  it  for  taking  in  storage. 

Question.  Did  they  collect  the  rents  from  Alvarez  and  Southgate 
&  Co.? 

Answer.  They  did,  sir. 

Question.  Did  they  rent  the  whole  warehouse,  as  you  have  men- 
tioned, from  the  1st  of  September,  1853,  to  1st  of  September,  1854, 
to  Alvarez,  and  the  ground  floor  to  Southgate  &  Co.,  from  the  10th  of 
August,  1855,  to  the  14th  of  November,  1856. 

Answer.  Mr.  Cross  rented  it.  Whether  he  was  acting  for  himself 
or  for  Cross  &  Co.  I  don't  know. 

Question.  Was  the  rent  obtained  from  Alvarez  the  highest  rent 
that  could  have  been  obtained  for  said  warehouse  during  the  year  that 
he  occupied  it  ? 

Answer.  Yes,  sir. 

Question.  Could  it  have  been  rented  to  him  the  year  following  ? 

Answer.  It  was  offered  to  him  for  five  hundred  dollars  a  month  the 
next  year,  and  he  refused. 

Question.  Did  he  make  an  offer  for  it  ? 

Answer.  Not  to  my  knowledge. 

Question.  Did  any  one  else,  to  your  knowledge,  offer  to  rent  it 
during  said  second  or  any  subsequent  year,  down  to  November  14, 
1856? 

Answer.  No,  sir. 

Question.  Were  there  not  more  goods  stored  in  either  of  the  other 
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warehouses  owned  by  Gross  from  September  1,  1864,  to  August  14, 
1856,  than  in  the  warehouse  in  question  ? 

Answer.  There  might  have  been  more  in  the  warehouse  rented  by 
Samuel  Price  &  Co.,  but  in  the  other  there  was  no  more,  to  my 
knowledge. 

Question.  Could  no  goods  be  obtained  on  storage  from  August  13, 
1853,  to  the  1st  of  September  of  the  same  year  ? 

Answer.  We  had  it  advertised  for  rent.  We  took  no  8tora>;  e  during 
that  time  until  we  saw  whether  we  could  rent  it  for  a  reasonable  time. 

Question.  Watf  there  any  relationship,  personal  or  in  business, 
between  Francisco  Salvador  Alvarez  and  Alexander  Cross  or  his  Val- 
paraiso partner,  during  the  time  he  rented  said  warehouae,  except 
said  renting  ? 

Answer.  Not  to  my  knowledge. 

Question.  Was  there  not,  from  the  1st  of  September,  1864,  to  the 
10th  of  August,  1855,  and  even  to  the  14th  of  November,  1856,  large 
quantities  of  goods  arriving  in  San  Francisco  which  were  stored,  and 
could  not  said  warehouse  have  been  kept  filled,  or  nearly  so,  by  the 
use  of  reasonable  exertions  for  that  purpose  ? 

Answer.  Goods  were  arriving  here,  but  the  store  could  not  have 
been  kept  filled. 

Question.  Has  the  warehouse  in  question  been  kept  in  good  order 
for  the  storage  of  goods  during  the  whole  of  said  period,  that  is,  from 
the  13th  of  August,  1853,  to  the  14th  of  November,  1866  ? 

Answer.  Yes,  sir.  i 

Question.  Has  not  the  roof  been  leaky  ? 

Answer.  No,  sir. 

Question.  Was  it  not  in  other  respects  out  of  repair  and  not  in  a 
condition  to  preserve  goods  stored  without  damage  ? 

Answer.  No,  sir. 

Question.  Were  either  of  the  other  buildings  owned  by  Cross  rented 
to  any  one  prior  to  the  14th  of  November,  1856,  except  the  renting 
which  you  have  mentioned  to  Price  &  Co.  ? 

Answer.  The  only  renting  of  these  buildings  was  to  Price  &  Co., 
as  I  have  before  stated. 

Question.  Was  there  any  business  or  other  connexion  between 
Price  &  Co.  and  Cross  or  Cross  &  Co.  except  said  renting  ? 

Answer.  We  have  bought  goods  from  him  and  he  bought  goods  of 
us,  but  there  was  no  connexion  other  than  might  have  Men  between 
two  other  commission  merchants. 

Question.  You  say  Southgate  &  Co.  occupied  a  portion  of  the 
ground  floor  at  one  hundred  dollars  a  month ;  who  occupied  the 
balance  of  said  floor,  for  what  purpose,  and  at  what  rent  ? 

Answer.  Cross  &  Co. ,  for  storage. 

Question.  Did  you  often,  during  the  absence  of  Lund,  deliver  goods 
and  take  receipts  for  them  ? 

Answer.  I  could  not  answer  how  many  times. 

Question.  When  you  did  so,  did  you  make  the  proper  entries  of 
such  delivery  in  the  storage  book  kept  by  him  ? 

Answer.  I  made  the  proper  entries  in  the  delivery  book,  got  the 
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drayman  to  sign  it.  I  never  wrote  in  the  storage  books  except  this 
one  delivery  book. 

Question.  Did  the  price  of  storing  goods  in  San  Francisco  during 
the  period  from  August  13,  1853,  to  November  14,  1856,  generally 
among  storekeepers,  vary  in  the  manner  you  have  stated^  that  is,  from 
fifty  cents  to  one  dollar  per  month,  according  to  the  quantity  stored  ? 

Answer.  I  did  not  state  that. 

Question.  Well,  then,  state  what  you  did  state? 

Answer.  I  stated,  from  the  1st  of  September,  1854,  to  the  14th  of 
November,  1856,  it  varied  in  that  way. 

Question.  Was  that  variation  customary  in  San  Francisco  ? 

Answer.  Tes,  sir  ;  in  free  stores,  not  in  bonded  stores. 

The  counsel  for  the  United  States  having  closed,  the  counsel  for 
claimant  again  took  the  witness. 

Question.  In  one  of  your  answers  to  the  cross-examination  you  state 
that  Cross  &  Co.  occupied  the  building  in  question  for  taking  in 
storage  ;  do  you  mean  by  the  word  '^occupy"  the  same  as  the  word 
''use?" 

The  counsel  for  the  United  States  objects  to  the  question  as  leading. 

Answer.  I  answered  that  they  occupied  or  used  the  building  only 
for  storage.  They  never  had  their  offices  in  it^  nor  slept  in  it,  or 
used  it  for  any  other  purpose. 

Question.  In  one  of  your  answers  to  the  cross-examination  you  state 
that  there  might  have  been  more  goods  in  the  warehouse  leased  to 
Samuel  Price  &  Co.  than  there  was  in  this  one ;  do  you  mean  goods 
on  storage  with  Cross  &  Co.,  or  goods  on  storage  with  Samuel  Price 
&  Co.  ? 

Answer.  The  goods  were  on  storage  with  Samuel  Price  Ss  Co.,,  and 
Cross  &  Co.  had  no  interest  in  the  goods  or  storage. 

Note. — The  counsel  for  claimant  here  shows  the  witness  the  adver- 
tisement marked  A,  annexed  to  the  deposition  of  B.  Cutler  Moore, 
and  asks : 

Question.  What  building  that  advertisement  refers  to? 

Answer.  It  refers  to  the  building  that  I  have  been  testifying  about, 
and  known  as  the  first  United  States  bonded  warehouse.  It  refers  to 
the  building  in  question  and  nothing  else. 

Question.  Were  either  of  the  other  buildings  of  which  you  have 
spoken  ever  occupied  as  the  United  States  bonded  store  ? 

Answer.  Yes,  sir  ;  but  not  during  that  period;  that  is,  not  anterior 
to  that  advertisement. 

Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques- 
tion? 

Answer.  No,  sir. 

JOS.  CLARK. 

State  op  California,  ) 

CUy  and  County  of  Scm  FranciaoOy  \  **' 

On  this  ITth  day  of  July,  A.  D.,  1857,  personally  came  Joseph 
Clark,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
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questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner  and  then  proposed  by  hiin  to  t'he  witness,  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  piesenoe  of 
the  commissioner.  The  deposition  of  Joseph  Clark,  taken  at  the 
request  of  counsel  for  claimant,  to  be  used  in  the  investigation  of  a 
claim  against  the  United  States  now  pending  in  the  Court  of  Claims, 
5a  the  name  of  Alexander  Cross.  The  parties  appeared  by  consent  of 
counsel  and  did  not  object. 

TULLY  K.  WISE, 

Commissumer 

Fees  of  witness  |l  60 

Commissioner's  fees 15  00 


16  50 


State  of  California,  ) 

City  and  County  of  San  Francisco^  \    ' 

On  this  16th  day  of  July,  A.  D.  1857,  personally  came  before  me 
B  Cutler  Moore,  the  witness  within  named,  who,  having  been  first 
sworn  according  to  law  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth  relative  to  the  claim  of  Alexander  Cross  against  the 
United  States,  does  upon  his  oath  testify  that  his  name  is  R.  Cutler 
Moore ;  that  he  is  a  printer  ;  that  he  is  thirty-nine  years  of  age  ;  that 
he  has  resided  in  this  city  for  the  past  year  ;  that  he  has  no  interest, 
either  direct  or  indirect,  in  the  claim  in  question,  and  that  he  is  not 
related  to  the  claimant  in  any  degree  whatever. 

Question.  What  has  been  your  occupation  since  August  18,  1853? 

Answer.  I  have  been  engaged  in  the  ofiSce  of  the  Alta  Cidifornia 
newspaper  as  printer  and  a  portion  of  the  time  as  publisher. 

Question.  Look  at  that  advertisement,  Mr.  Moore,  and  state  when 
it  first  appeared  in  the  Alta  California  newspaper,  and  how  many 
times  it  was  published  in  said  paper. 

Answer.  It  first  appeared  on  August  18,  1853,  and  was  published 
for  fifteen  days  consecutively,  Sundays  as  well  as  other  days. 

(The  said  advertisement  is  hereto  annexed,  marked  A.) 

Question.  State  what  was  the  standing  of  the  Alta  California 
newspaper  in  this  State  and  city  with  regard  to  circulation  at  that 
time. 

Answer.  It  was  one  of  the  leading  papers  at  that  time.  I  cannot 
state  what  its  circulation  was  at  that  time. 

The  counsel  for  the  United  States  declines  to  ask  any  questions. 

Question.  Do  you  know  any  other  matter  relative  to  the  claim  in 
question  ? 

Answer.  I  do  not. 

R.  C.  MOORE. 
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State  op  California,  ) 

City  and  County  of  San  Francisco,  J     ' 

On  this  16th  day  of  July,  1857,  personally  came  R.  Cutler  Moore, 
the  witness  above  named,  and  after  having  been  first  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth  relative  to  the 
claim  of  Alexander  Cross  against  the  United  States^  the  questions 
contained  in  the  within  deposition  were  written  down  by  the  com- 
missioner and  then  proposed  by  him  to  the  witness  ;  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of  the 
witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  R.  Cutler  Moore  taken  at  the  re- 
quest of  counsel  for  claimant,  to  be  used  in  the  investigation  of  a 
claim  against  the  United  States  now  pending  in  the  Court  of  Claims 
in  the  name  of  Alexander  Cross. 

The  adverse  party  attended  by  consent,  and  did  not  object. 

TULLY  R.  WISE, 

Commissioner. 

Fees  of  witness < $  1  50 

Commissioner's  fees '....      15  00 


116  50 


A. 

For  Lease  or  Rent — Tl*at  superior  four  story  building  on  Battery 
street,  hitherto  occupied  as  the  first  U.  S.  bonded  store. 

This  is  one  of  the  strongest  and  most  costly  edifices  in  the  city, 
with  clear  floors  100  by  25  feet,  newly  painted  inside,  and  most  suita- 
ble for  warehouses,  counting  rooms,  printing  offices,  or  any  commer- 
cial purpose.  Its  situation  is  in  the  centre  of  business — it  is  convenient 
of  access  from  Sansome  street  by  a  private  alley,  and  is  most  secure 
against  fire  risks.  There  is  a  private  side  walk  on  Battery  street  of 
about  five  feet. 

Storage  in  large  parcels  taken  on  moderate  terms. 
Apply  to 

au  18-15  CROSS  &  CO. 

State  of  California,  ) 

City  and  County  of  San  Francisco,  ) 

On  this  20th  day  of  July,  A.  D.  1857,  personally  came  Daniel  Qibb, 
the  witness  within  named,  and  having  been  first  duly  sworn  accord- 
ing to  law  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  relative  to  the  claim  of  Alexander  Cross  against  the  United 
States,  does  upon  his  oath  say,  that  his  name  is  Daniel  Gibb ;  that 
he  is  a  merchant ;  that  he  is  between  thirty  and  thirty-one  years  of 
age  ;  that  he  has  resided  in  San  Francisco  during  the  past  year  ;  that 
he  has  no  interest,  either  direct  or  indirect,  in  the  claim  in  question  ; 
that  he  is  not  related  to  the  claimant  in  any  degree  whatever. 
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Question.  Mr.  Gibb,  are  you  acquainted  with  the  rates  of  storage 
in  San  Francisco  from  the  1st  of  September,  1854,  to  the  14th  of  No- 
vember, 1856  ;  and  if  you  are,  what  were  those  rates  ? 

Answer.  Is  it  in  free  or  bonded  warehouses  ?  (Note. — The  counsel 
for  the  claimant  says,  in  both,  state  separately  the  rates  in  both.  The 
witness  continues.)  In  free  warehouses  the  current  rate  has  been  fifty 
cents  a  ton,  with  occasionally  twenty-five  cents  or  fifly  cents  additional 
for  the  first  month  ;  in  bonded  warehouses  the  current  rate  has  been 
from  one  dollar  to  one  dollar  and  a  quarter  per  ton  per  month. 

Question.  Is  there  any  difference,  Mr.  Gibb,  in  free  warehouses 
where  advances  are  made  upon  goods  and  when  advances  are  not  made 
upon  goods? 

Answer.  A  very  material  difierence. 

Question.  Will  you  explain  what  that  difference  is  ? 

Answer.  It  is  comparatively  a  matter  of  extreme  difficulty  to  pro- 
cure storage  without  making  advances  upon  goods,  or  agreeing  to  do 
so  if  required. 

Question.  Have  y.m  stored  goods  here  or  received  goods  on  storage; 
and  if  so,  since  when  ? 

Answer.  I  have  been  doing  both  since  1849. 

Question.  Mr.  Gibb,  are  you  the  same  Daniel  Gibb  who  is  at  present 
President  of  the  Chamber  of  Commerce  of  San  Francisco  ? 

Answer.  Yes. 

Question.  Can  you  state  what  has  been  the  expense  per  ton  of  re- 
ceiving and  delivering  goods  on  storage  between  September  1st,  1854, 
and  November  14,  1856? 

Answer.  Yes  ;  it  has  been  on  the  average  not  less  than  sixty  cents 
per  ton  in  two  story  buildings  of  ordinary  construction,  with  ordinary 
facilities  for  taking  in  goods. 

Question.  Do  you  know  Cross's  warehouse  on  the  west  side  of  Bat- 
tery street,  between  Jackson  and  Pacific  ? 

Answer.  I  do. 

Question.  What  would  be  the  expense  during  the  period  last  men- 
tioned of  receiving  and  discharging  goods  per  ton  in  the  most  north- 
erly of  the  three  warehouses  belonging  to  Cross,  last  mentioned  ? 

Answer.  Being  a  lofty  building,  the  average  expense^  in  my  opinion, 
would  be  not  less  than  sixty-five  cents  per  ton. 

The  counsel  for  claimant  here  closed,  and  the  counsel  for  the  United 
States  took  the  witness. 

Question.  How  long  have  you  resided  in  San  Francisco  ? 

Answer.  With  the  exception  of  two  vieits  to  Eurppe,  occupying 
together  sixteen  or  seventeen  months,  over  eight  years. 

Question.  Has  Mr.  Joseph  Clark,  the  witness  who  previously  gave 
his  testimony  in  this  cause,  conversed  with  you  in  regard  to  the  testi- 
mony which  was  desired  from  you,  or  in  regard  to  the  facts  about 
which  you  have  just  testified? 

Answer.  Very  little.  He  asked  me  whether  I  knew  the  current 
rates  of  storage  during  the  time  I  had  been  here,  and  whether  I  would 
be  willing  to  testify  to  my  knowledge  of  the  facts  in  a  case  in  which 
Mr.  Cross  is  interestei.     I  told  him  that  the  nature  of  my  business 
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made  me  perfectly  conversant  with  the  facts,  and  that  if  he  would  not 
take  np  too  much  of  my  time  I  had  no  objection  to  testifying. 

Question.  Did  the  conversation  which  you  have  just  related  take 
place  before  to-day  ? 

Answer.  Yes ;  some  days  ago  he  made  that  request  of  me. 

Question.  Were  the  rates  of  storage  and  the  cost  of  receiving  and 
delivering  goods  mentioned  by  him  or  you  at  that  interview  ? 

Answer.  Yes  ;  it  was  on  these  points  that  he  told  me  that  my  evi- 
dence would  be  required. 

Question.  Has  he  not  conversed  with  you  on  the  subject  of  your 
examination,  and  in  regard  to  the  testimony  given  by  the  previous 
witness,  Falkner,  in  this  room,  whilst  we  were  examining  the  said 
witness,  Falkner? 

Answer.  No  ;  not  beyond  some  passing  remarks  which  I  made  to 
him  with  regard  to  one  or  two  points  of  Mr.  Falkner's  testimony,  or 
rather  the  questions  put  to  Mr.  Falkner  on  the  cross-examinations. 

Question.  Did  you  store  goods  or  receive  goods  on  storage  in  San 
Francisco,  during  the  year  1854  ? 

Answer.  Yes;  both. 

Question.  In  free  or  bonded  warehouses? 

Answer.  I  received  goods  in  free  warehouses;  and  stored  goods  in 
both  bonded  and  free  warehouses. 

Question.  Were  not  goods  during  that  year,  and  have  they  not 
since,  prior  to  November  14th,  1856,  been  stored  in  San  Francisco  in 
free  warehouses  at  as  high  rates  as  one  dollar  per  ton? 

Answer.  Not  generally  ;  in  exceptional  cases,  they  may  have  been 
for  small  lots  of  goods,  or  where  money  lenders  advanced  on  the  goods 
and  made  their  own  terms  as  to  storage. 

Question.  Is  not  the  warehouse  in  question  a  desirable  one  in  point 
of  location,  and  one  likely  to  be  easily  rented  and  generally  kept 
filled  ? 

The  counsel  for  claimant  objects  to  the  question,  because  it  was  not 
the  subject  matter  of  the  direct  examination. 

Answer.  It  is  moderately  well  situated  ;  there  are  many  warehouses 
better  located,  and  others  of  course  worse;  ever  since  the  building 
mania  of  1853,  which  prevailed  in  San  Francisco,  it  has  been  a  matter 
of  great  difficulty  to  rent  warehouses  or  to  keep  them  full  of  storage. 
The  storage  business  has  been  chiefly  conducted  by  parties  who  made 
it  their  business  to  advance  money  on  goods  in  addition  to  storing 
them. 

Question.  Are  you  acquainted  with  the  claimant? 

Answer.  I  am. 

Question.  Intimately  ;  and  with  his  business  ? 

Answer.  I  am  personally  acquainted  with  him,  but  cannot  say  that 
I  am  intimately  acquainted  with  any  man's  business  except  my  own  ; 
I  may  further  say  that,  we  are  rivals  in  trade,  and  not  likely  to  be 
confidential  with  each  other. 

Question.  Were  you  acquainted  with  him  before  he  or  you  came  to 
San  Francisco  to  reside  ? 

Answer.  I  knew  him  slightly  in  Valparaiso  ;  he  was  then  the  head 
of  a  house  and  I  was  a  clerk  in  another  house. 
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Question.  Are  you  a  countryman  of  his  ? 

Answer.  By  birth,  I  believe  ;  he  is  a  British  subject  and  I  am  now 
a  citizen  of  the  United  States. 

Question.  Of  what  country  are  you  a  native  ? 

Answer.  I  am  a  native  of  Scotland. 

Question.  Of  what  country  is  he  a  native  ? 

Answer.  I  believe  ho  is  a  Scotchman,  also. 

Question.  Did  Messrs.  Cross  &  Co.  make  advances  on  goods  received 
on  storage  in  their  warehouse  in  the  years  1854,  1855  and  1856,  in 
San  Francisco? 

Note. — The  counsel  for  claimant  objects  to  the  question,  as  irre- 
levant. 

Answer.  I  do  not  know. 

Question.  Did  you  make  advances  on  goods  stored  with  you  during 
those  years  ? 

Answer.  Some  times  when  I  had  money  to  lend. 

Question.  Did  you  receive  goods  on  storage  during  either  of  those 
years  when  you  did  not  make  advances  ? 

Answer.  Very  seldom,  such  not  being  my  general  business. 

Question.  What  was  your  general  business  ? 

Answer.  Importer  and  commission  merchant,  trading  with  most 
parts  of  the  civilized  globe ;  also,  ship  owner,  money  lender,  real 
estate  owner. 

The  counsel  for  the  United  States  here  closed,  and  counsel  for 
claimant  takes  the  witness. 

Question.  There  is  an  apparent  ambiguity,  Mr.  Gibb,  between  yoar 
cross-examination  and  your  direct-examination,  where  you  say  in  the 
latter  that  taking  goods  on  storage  is  not  your  general  business,  will 
you  state  more  fully  this  ambiguity,  and  state  whether  you  have  doDe 
much  in  storing  goods  and  taking  goods  on  storage,  between  the 
period  of  1st  September,  1854,  and  14th  November,  1856? 

Answer.  During  that  whole  period  I  have  been  constantly  receiving 
large  quantities  of  goods  on  consignment  from  foreign  countries,  and 
from  eastern  domestic  ports,  as  well  also  on  account  of  my  firm  of  Daniel 
Gibb  &  Co.,  these  goods  including  many  entire  cargoes  of  coffee, 
rice,  sugar,  and  other  merchandise ;  such  goods  I  have  frequently 
sold  on  arrival,  stipulating  with  the  purchasers  to  store  them  for  their 
account,  and  charging  them  storage  therefor ;  I  have  also  stored 
large  quantities  of  flour  from  a  mill  which  I  owned  in  Stockton,  and 
on  which  flour  I  advanced  money  to  the  tenants  from  the  mill,  and 
also,  sometimes  received  flour  from  them  without  advances.  It  has 
also  been  the  custom  in  my  business  to  sell  large  invoices  of  goods  at 
wholesale,  on  which  I  received  storage  from  the  purchasers,  so  that 
although  my  business  was  not  generally  speaking  that  of  a  store 
keeper,  yet  in  various  ways  I  have  done  a  large  amount  of  storage 
business. 

Question.  Do  you  know  any  other  matter  relative  to  the  claim  in 
question  ;  if  you  do  state  it  ? 

Answer.  Nothing  else. 

DANIEL  GIBB. 
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State  op  California,  ) 

City  and  County  of  San  Francisco  j  \    ' 

On  this  twentieth  day  of  July,  A.  D.  1857,  persooally  came  Daniel 
Gibb,  the  witness  within  named,  who  having  been  first  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions 
contained  in  the  within  deposition  were  written  down  by  the  commis- 
sioner and  then  proposed  by  him  to  the  witness ;  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of  the 
witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  Daniel  Gibb,  taken  at  the  request 
of  counsel  for  claimant,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in  the 
name  of  Alexander  Cross.  The  jparties  appeared  by  counsel ;  and  Mr. 
Emmetit  acted  as  counsel  for  claimant  and  Mr.  Townsend  as  counsel 
for  the  United  States. 

TULLY  R.  WISE, 

Oommissioner. 

Fees  of  witness |1  60 

Travel — 

Attendance — 

Commissioner's  fees 15  00 


16  60 


The  fees  charged  here  are  more  than  the  law  of  Congress  allows. 


State  op  California,  ) 

City  and  County  of  San  Francisco^  J     * 

On  this  twentieth  day  of  July,  A.  D.  1857,  personally  came  Evelyn 
R.  Falkner,  who  having  been  first  sworn  according  to  law  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  relative  to  the 
claim  of  Alexander  Cross  against  the  United  States,  does  upon  his  oath 
say  that  his  name  is  Evelyn  B.  Falkner  ;  that  he  is  a  merchant  and 
insurance  agent ;  that  he  is  forty-three  years  of  age ;  that  he  has  re- 
sided in  the  city  of  San  Francisco  since  1848  ;  that  he  heis  no  interest, 
either  direct  or  indirect,  in  this  claim ;  that  he  is  not  related  to  the 
claimant  in  any  degree  whatever. 

Question.  Are  you  acquainted  with  Cross'  warehouses  on  Battery 
street  ? 

Answer.  Yes. 

Question.  Are  you  informed  on  the  value  of  property  and  the  rents 
of  property  in  the  city  of  San  Francisco  in  the  year  1850  ? 

Answer.  Yes  sir. 

Question.  Have  you  been  in  the  warehouse  farthest  north,  where 
Southgate  &  Co.  are  ? 

Answer.  Yes,  sir. 
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Question.  What  was  a  fair  rent  for  that  entire  building  in  the  year 
1850? 

The  counsel  for  the  United  States  objects  to  the  question  on  the 
ground  of  irrelevancy.  The  counsel  for  the  claimant  withdraws  the 
question. 

Question.  Mr.  Falkner,  are  you  acquainted  with  the  rates  of  storage 
in  the  city  of  San  Francisco  from  September  1, 1854,  to  November  14, 
1856?  and  if  so,  state  what  were  the  current  rates. 

Answer.  Yes,  sir  ;  I  am  acquainted  with  them.  Seventy-five  cents 
per  ton  per  month  would  be  an  average.  Goods  may  have  been  taken 
as  low  as  fifty  cents  per  ton  per  month  ;  but  then  some  were  as  high 
as  one  dollar. 

Question.  Can  you  state,  sir^  during  the  same  period,  what  would 
be  the  expense  of  receiving  and  delivering  goods  on  storage  in  the 
building  in  question  ? 

Answer.  Yes,  sir  ;  not  less  than  sixty-two  and  a  half  cents  a  ton 
certainly,  and  more  like  seventy-five. 

The  counsel  for  claimant  here  closed  and  the  counsel  for  the  United^ 
States  took  the  witness. 

Question.  Are  you,  or  have  you  been  since  you  have  resided  in  San 
Francisco,  the  owner  of  any  warehouse  or  warehouses  or  engaged  in 
the  storage  of  goods  for  hire  ? 

Answer.  I  have  been  the  owner  of  one  and  a  half  warehouses ;  one 
stood  entirely  in  my  name  and  I  had  a  half  interest  in  another  ;  that 
was  in  the  years  1853  to  1856.  The  half  interest  was  from  the  year 
1853  to  1856,  and  the  whole  warehouse  was  from  1855  to  1856.  These 
buildings  were  leased  to  other  parties  who  received  goods  on  storage; 
we  did  not  take  goodti  ourselves  in  these  buildings,  I  mean  my  firm, 
but  we  frequently  sent  goods  there  ourselves  on  storage.  I,  or  we 
the  firm  of  Falkner,  Bell  &  Co.,  have  been  receiving  goods  on  storage 
in  the  store  occupied  by  us  in  California  street  since  February,  1855, 
I  think  it  was. 

Question.  Was  there  any  difier^npe  in  the  prices  of  storage  in  the 
years  1853,  1854,  1855,  and  1856,  k  San  Francisco? 

Answer.  There  may  have  be^n  .a  very  slight  difference  of  a  few  cents 
a  ton. 

Question.  Was  the  difference  slight,  if  any? 

Answer.  Yes,  sir. 

Question.  Was  there  any  difference  or  any  perceptible  diflference  in 
the  rent  of  warehouses  used  fgr  storage,  in  San  Francisco,  in  the  same 
years  1853,  1854,  1855,  and  1856  ? 

Answer.  Yes,  a  slight  decline  from  year  to  year. 

Question.  Was  that  decline  but  very  slight? 

Note. — The  counsel  for  claimant  objects  to  the  question  as  matter 
that  did  not  form  the  subject  of  the  direct  examination. 

Answer.  The  decline  would  be  proportionate  to  the  size  of  the 
building.  I  know  that  in  our  case  we  got  a  deduction  of  five  and 
twenty  dollars  per  month  from  the  rent  of  1855. 

Question.  Were  goods  stored  as  high  as  the  rates  mentioned  in  the 
direct  examination  during  the  year  1856,  mentioned  by  you? 

Answer.  Yes,  sir. 
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Question.  Were  macy  goods  stored  as  high  as  a  dollar  per  ton  per 
month  ? 

Answer.  Yes,  sir ;  and  even  to  the  present  day  in  some  instances  we 
store  at  that  rate. 

Question.  Have  you  had  your  warehouse  or  warehouses  generally 
filled  with  goods  during  the  years,  1853,  1864,  1855,  and  1856? 

NoTB. — The  counsel  for  claimant  objects  to  the  question  because  it 
was  not  the  subject  matter  of  the  direct  examination. 

Answer.  Yes,  sir. 

Question.  Did  you  have  any  difficulty  in  keeping  your  warehouses 
filled  at  the  rates  you  have  mentioned  during  those  years? 

Note. — The  counsel  for  claimant  makes  the  same  objection  to  th 
question  as  to  the  last. 

Answer.  Yes,  occasionally  we  had. 

Question.  Is  the  warehouse  in  question  as  well  or  better  located 
than  yours  for  obtaining  storage  ? 

Note.-— The  counsel  for  claimant  urges  the  same  objection  as  to  the 
last  question. 

Answer.  Yes,  sir,  better. 

Question.  Have  not  the  prices  of  labor  and  consequently  of  receiving 
and  delivering  goods  diminished  or  decreased  since  1854  ? 

Answer.  Very  little. 

Question.  Has  there  been  any  difficulty  in  San  Francisco  in  leasing 
a  warehouse  as  eligibly  situated  as  the  one  in  question  since  the  first 
of  September,  1854,  to  the  14th  of  November,  1856  ? 

Note. — The  counsel  for  claimant  objects  to  the  question  because  it 
was  not  the  subject  of  the  direct  examination. 

Answer.  I  should  think  not  much. 

Question.  Has  there  been  any  difficulty  during  the  same  period  in 
keeping  a  warehouse  as  eligibly  situated  as  that  filled  with  goods  on 
storage? 

Note. — Counsel  for  claimant  urges  the  same  objection  as  to  the  last 
question. 

Answer.  Yes,  occasionally. 

Question.  Has  there  been  generally? 

Note. — The  counsel  for  claimant  urges  same  objection  as  to  last  | 

question. 

Answer.  No,  not  generally. 

Question.  Is  not  the  warehouse  in  question  one  of  the  most  eligibly 
situated  in  the  city  for  obtaining  a  tenant,  or  for  obtaining  goods  on 
storage  ? 

Note. — The  counsel  for  claimant  objects  to  the  question  ;  first,  be- 
cause it  was  not  the  subject  of  the  direct  examination,  and  second, 
because  it  is  leading. 

Answer.  Not  the  most,  I  should  say ;  not  one  of  the  most. 

Question.  What,  according  to  the  current  rates  of  rents  of  ware- 
houses in  San  Francisco,  would  the  ground  fioor  of  the  warehouse  in 
question  have  brought  from  the  1st  of  September,  1854^  to  the  14th 
of  November,  1856? 

Note. — ^The  couusel  for  claimant  objects  to  the  question,  because  it 
was  not  the  subject-matter  of  the  direct  examination. 

Answer.  About  two  hundred  and  fifty  dollars  per  month. 
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The  counsel  for  the  United  States  here  closed^  and  the  counsel  for 
claimant  again  took  the  witness. 

Question.  Mr.  Falkner,  to  obtain  storage  from  the  1st  of  Septem- 
ber, 1854,  to  the  present  time,  has  it  not  been  necessary  for  the  persons 
taking  goods  on  storage  to  make  advances  upon  the  goods  ? 

NoTB. — ^The  counsel  for  the  United  States  objects  to  the  question  so 
far  as  it  relates  to  the  period  of  time,  from  the  14th  of  November, 
1856,  to  the  present  day,  as  irrelevant. 

Answer.  Very  frequently  ;  it  greatly  facilitated  filling  the  store. 

Question.  You  testified,  Mr.  Falkner,  that  you  had  your  warehouses 
generally  filled  with  goods  during  the  years  1853,  1854,  1855,  and 
1856.     Did  you  make  advances  on  those  goods  ? 

Answer.  That  is  our  principal  business,  advancing  on  goods. 

Question.  During  that  period,  sir,  was  a  warehouse  of  the  size  of 
the  one  in  question  likely  to  be  filled  with  goods  on  storage  if  the  pro- 
prietor did  not  make  advances  upon  the  goods  stored  ? 

Answer.  It  was  always  a  great  obje3tion  to  storing  goods  unlesa 
the  parties  knew  they  could  obtain  advances.  People  requiring 
advances  always  prefer  a  storehouse  ^^^^^  ^^^7  ^^  S^^  ^^9  ^  ^^^ 
where  they  cannot  get  advances. 

The  counsel  for  claimant  having  finished,  the  counsel  for  the  United 
States  again  takes  the  witness. 

Question.  Were  there  not  great  quantities  of  goods  arriving  in  San 
Francisco  in  the  years  1853,  1854,  and  later,  so  that  storage  was  dur- 
ing these  years  plenty. 

Note. — The  counsel  for  claimant  objects  to  the  question,  because 
it  was  not  the  subject  matter  of  the  direct  examination. 

Answer.  I  really  can't  tax  my  memory,  sir,  for  so  long  a  period. 

Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques- 
tion, if  you  do  state  it? 

Answer.  No,  sir. 

E.  R.  FALKNER. 


State  of  California,  ) 

9  City  and  County  of  San  Francisco^  )     * 


On  this  20th  day  of  July,  A.  D.  1857,  personally  came  E.  R.  Falk- 
ner, the  witness  within  named,  and  after  having  been  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner  and  then  proposed  by  him  to  the  witness,  and  the  ans- 
wers thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  same  in  the  presence  of  the 
commissioner.  The  deposition  of  E.  R.  Falkner,  taken  at  the  request 
of  the  counsel  for  claimant,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims  in  the 
name  of  Alexander  Cross.  The  parties  attended  by  consent.  Mr. 
Emmet  appeared  as  counsel  for  claimant,  and  Mr.  Townsend  as  coun- 
sel for  the  United  States. 

TULLY  R.  WISE, 

Commisaumer. 
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Fees  of  witness |1  60 

Travel 

Attendance 

Commissioner's  fees 15  00 


Total , 16  50 


Statb  of  California,  ) 

City  and  County  of  San  Francisco y  \  **' 

On  this  29th  day  of  December,  A.  D.  1857»  personally  came  before 
me  John  H.  Wise,  who  having  been  first  sworn  according  to  law  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  relative  to 
the  claim  of  Alexander  Cross  against  the  United  States,  does  upon  his 
oath  depose  and  say  that  his  name  is  John  H.  Wise ;  that  he  is  deputy 
collector  of  the  port  of  San  Francisco ;  that  he  is  twenty-eight  years  of 
age ;  that  he  has  resided  in  Sau  Francisco  during  the  past  year ;  that 
he  has  no  interest,  either  direct  or  indirect,  in  the  claim  of  Alexander 
Cross  against  the  United  States  ;  that  he  is  not  related  to  the  claim- 
ant in  any  decree  whatever. 

Question.  What  is  your  present  occupation  ? 

Answer.  I  am  at  present  deputy  collector  of  the  port  of  San  Fran- 
cisco^ 

Question.  Have  you  recently  examined  the  files  ot  papers  in  the 
custom-house  of  the  port  of  San  Francisco  ?  or  state  about  when  ? 

Answer.  I  have  examined  all  the  files  of  papers  in  the  collector's 
room,  and  those  files  of  papers  comprise  all  the  correspondence  with 
the  Treasury  Department,  at  Washington. 

Question.  Do  they  comprise  all  the  official  correspondence  betweeu 
the  collector  and  other  parties  ? 

Note. — The  counsel  for  the  United  States  objects  to  the  question  as 
leading. 

Answer.  They  do  not  comprise  all ;  they  do  not  comprise  auditor's 
accounts,  which  are  filed  in  the  auditor's  office,  and  certain  other  ac- 
counts. 

Question.  With  what  object  did  you  make  that  search? 

Answer.  With  regard  to  a  protest  of  Cross  &  Co.,  when  notified  by 
Major  Hammond,  then  collector,  that  his  warehouse  was  discontinued 
as  a  bonded  warehouse  by  order  of  the  Secretary  of  the  Treasury. 

Question.  Look  at  the  paper  now  shown  you,  and  marked  exhibit 
A,  and  state  if  it  was  the  original  of  which  the  paper  shown  you  is  a 
press  copy,  which  you  Were  directed  to  search  for,  and  which  you  did 
search  for  ? 

NoTB. — Counsel  for  United  States  objects  to  the  question  as  leading. 

Answer.  I  was  directed  to  search  for  the  original  of  which  this  prr- 
ports  to  be  a  press  copy ;  this  is  the  paper  which  was  shown  me  at  the 
time ;  I  mean  exhibit  A. 

Question.  Did  you  find  such  original? 

Rep.  C.  C.  198 6 
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Answer.  No,  I  did  not, 

Que8tion.  Were  the  files  of  which  you  have  spoken  the  proper  plaec 
to  find  a  letter  of  that  character  ? 

Answer.  Yes. 

Question.  Did  you  find  any  letter  from  Alexander  Gross  to  Richard 
P.  Hammond,  collect/or,  among  those  files  ? 

Answer.  I  don't  recollect  now,  but  I  am  positive  there  was  nothing 
bearing  upon  the  subject  of  this  protest  trom  Cross. 

Question.  By  whose  direction  did  you  make  that  search  ? 

Answer.  By  the  direction  of  the  present  collector,  Colonel  Wash- 
ington. 

Question.  Can  you  stat^  whether  there  are  any  papers  or  letters 
missing  from  those  files  which,  to  your  knowledge,  should  be  amongst 
them  ? 

Answer.  The  letters  from  the  Secretary,  as  for  instance,  are  num- 
bered, and,  in  examining  the  files,  I  find  several  numbers  are  missing, 
and  it  is  the  same  with  regard  to  the  other  correspondence  ;  but  it  is 
not  in  my  own  knowledge  whether  those  letters  ever  came  to  this  place 
or  not. 

The  counsel  for  claimant  here  closed,  and  counsel  for  the  United 
States  took  the  witness. 

Question.  How  do  you  know  that  the  files  in  the  collector's  room 
comprise  all  the  correspondence  with  the  Treasury  Department,  and 
that  there  may  not  be  other  files  of  correspondence  with  said  depart- 
ment elsewhere  ? 

Answer.  In  examining  the  files  I  find  the  greater  part  of  the  cor- 
respondence with  the  department  from  the  time  of  the  first  collector 
down  to  the  present  time,  and,  upon  inquiry,  I  find  that  none  of  the 
other  ofiicers  in  the  custom-house  have  any  in  their  possession. 

Question.  Do  you  know  that  none  of  the  other  officers  in  the  cus- 
tom-house have  any  of  them  in  their  possession  otherwise  than  from 
the  information  of  such  officers? 

Answer.  No,  I  do  not ;  but  if  they  have  them  in  their  possession, 
they  must  have  taken  them  from  the  vaults  in  the  absence  of  those 
who  belong  to  the  collector's  room. 

Question.  Why  do  you  arrive  at  this  conclusion  ? 

Answer.  Because  all  the  letters  come  to  the  collector  first,  and  he 
knows  the  correspondence  with  the  department. 

Question.  Does  he  never,  on  any  occasion,  allow  letters  to  betaken 
from  his  room  ? 

Answer.  I  do  not  know  what  the  practice  has  been  with  former 
collectors,  but  the  present  collector  allows  it,  but  a  memorandum  is 
kept  of  it. 

Question.  How  many  letters  did  you  find  missing  from  the  files  in 
the  collector's  room,  and  in  what  year  ? 

Answer.  That  I  took  no  account  of;  but  there  is  none  missing  from 
the  time  since  Washington  came  into  office. 

Question.  Can  you  not  state  about  the  number  missing  ? 

Answer.  No  ;  I  have  no  conception,  as  1  never  examined  the  records 
with  regard  to  that. 
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Question.  How  long  have  you  been  in  the  collector's  oflSce  at  San 
Francisco  ? 

Answer.  Three  or  four  months  ;  I  don't  recollect  the  exact  time. 

Question.  Were  you  ever  employed  in  a  custom-house  previous  to 
your  employment  here  at  San  Francisco  ? 

Answer.  No ;  I  never  was  employed  in  any  other  custom-house 
than  this. 

Question.  Who  has  charge  of  the  papers  in  the  collection  room  ? 

Answer.  I  have  charge  of  them. 

Question.  Is  there  correspondence  with  the  Treasury  Department 
on  file,  in  the  auditor's  office  in  the  custom-house  at  San  Francisco, 
relating  to  accounts  or  other  matters  ? 

Answer.  There  is  no  correspondence  with  the  Treasury  Department 
that  I  know  of;  those  letters  ought  to  be  on  file  in  the  collector's 
room. 

Question.  When  did  you  make  the  search  of  which  you  have  spoken  ? 

Answer.  About  ten  days  since. 

Question.  How  long  were  you  engaged  in  making  such  search  ;  and 
did  you  look  carefully  through  all  the  files  of  correspondence  in  the 
collector's  office? 

Answer.  I  do  not  know  the  time,  but  I  examined  every  file  and 
every  paper,  and  it  is  certainly  not  in  that  office.  I  found  letters  from 
Major  Hammond,  before  and  after  the  date  of  exhibit  A,  and  Mr. 
Cross's  letter  ought  to  have  been  in  one  of  two  packages,  if  it  had 
been  in  the  collector's  room,  as  Major  Hammond's  letters  referred  to 
Mr.  Cross'  warehouse. 

Question.  Do  you  know  any  thing  else  relative  to  the  claim  in 
question ;  if  you  do,  state  it  ? 

Answer.  I  know  nothing  in  regard  to  the  claim,  except  that  I  found 
in  examining  the  press  letter  book,  kept  by  Major  Hammond,  a  letter 
addressed  to  the  Secretary  of  the  Treasury,  James  Guthrie,  in  which 
letter  the  collector  refers  to  the  protest  of  Mr.  Cross,  and  I  gave  a 
copy  of  it  to  Mr.  Clark  for  Mr.  Cross.  The  letter  is  certified  to  by 
the  collector  as  being  a  true  copy. 

JOHN  H.  WISE. 


State  of  California, 

Gtty  and  County  of  San  Francisoo,  ss. 

On  this  29th  day  of  December,  A.  D.,  IBS'?,  personally  came  John 
H.  Wise,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth  and  nothing  but  the  truth,  the  ques- 
tions contained  in  t^e  within  deposition  were  written  down  by  the 
commissioner,  and  then  proposea  by  him  to  the  witness,  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  John  H.  Wise  taken 
at  the  request  of  Mr.  Emmet,  counsel  for  claimant,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States  now  pending  in  the 
Court  of  Claims  in  the  name  of  Alexander  Cross.     J.  B.  Townsend 
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attended  as  connsel  for  the  United  States,  by  consent,  and  did  not 
object. 

TULLY  R.  WISE,  Gommiasumer . 


San  Francibco,  August  13,  1853. 

Sir  :  I  have  to  acknowledge  the  receipt  of  a  letter  from  you  under 
date  August  4th,  apprising  me  that  in  obedience  to  instructions  from 
the  Secretary  of  the  Treasury  you  will  on  the  13th  instant  give  up  the 
possession  of  my  warehouse,  on  Battery  street,  and  not  pay  any 
rent  for  it  after  that  date. 

I  do  not  recognise  a  right  in  the  Secretary  of  the  Treasury  to  rescind 
my  contract  with  the  government  in  reference  to  said  warehouse,  and 
I  shall  therefore  claim  payment  of  rent  pursuant  to  said  contract 
until  the  expiration  of  the  term  for  which  the  building  was  leased. 

Respectfully  your  obedient  servant, 

ALEXANDER  CROSS. 

Richard  J.  Hammond,  Esq., 

CoUedor  of  CusUms. 


State  of  Campornia, 

City  and  County  of  San  Francisco ,  ss. 

I,  TuUy  R.  Wise,  a  commissioner  appointed  by  the  Court  of  Clairae 
to  take  testimony  to  be  used  before  said  Court,  do  hereby  certify,  that 
the  depositions  of  Joseph  Clark,  Richard  P.  Hammond,  and  John  H. 
Wise  were  taken  before  me  to  be  used  in  the  claim  of  Alexander  Cross 
against  the  United  States  ;  that  all  the  witnesses  referred  to  exhibit  A, 
annexed  to  the  deposition  of  John  H.  Wise.  That  this  is  the  identi- 
cal paper  referred  to  by  all  of  said  witnesses,  and  that  I  have  put  my 
name  to  it  as  did  all  the  witnesses,  viz :  Richard  P.  Hammond,  Joseph 
Clark,  and  John  H.  Wise. 

TULLY  R.  WISE,  Commissioner. 

Commissioner's  fees,  |8. 


UNITED  STATES  OF  AMERICA. 


Treasury  Department,  June  2,  1857. 
Pursuance  to  the  act  of  Congress  of  22d    February.  1894  I  hereby 
certify  that  the  annexed  are  true  copies  of  the  originals  on  file  in  this 
department. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the 
n    seal  of  the  Treasury  Department  to  be  aflSxed,  on  the  day  and 
l-^'  ®'-l    vear  first  above  written. 

HOWELL  COBB, 
Secretary  of  (he  Treasury. 


OATH  OF  OFFICE. 

1,  Thomas  Butler  King,  having  been  appointed  to  the  office  of 
collector  ofthe^'customs  for  the  district  of  San  Franoisco,  in  the  State  of 
California,  do  solemnly,  sincerely,  and  truly  swear  that  1  will  dili- 
gently and  faithfully  execute  the  duties  of  the  said  office  of  collector, 
and  will  use  the  best  of  my  endeavors  to  prevent  and  detect  frauds, 
in  relation  to  the  duties  imposed  by  the  laws  of  the  United  States.  I 
further  swear  that  I  will  support  the  Constitution  of  the  United 
States. 

T.  BUTLER  KING,  OoUecior. 

Sworn  to  and  subscribed  this  31st  day  of  October,  1850,  before  me. 
Witness  my  hand  and  seal. 

SAM.  R.  BETTS,        [l.  8.] 
U.  8.  Judge,  Southern  District  of  New  York. 


Treasury  DEPARTfliBJcrr, 
Comptroller's  Office,  November  1,  1850. 

Sir  :  Your  officinl  bond  having  been  received  and  approved,  your 
commission  as  collector  is  herewith  transmitted.  Inasmuch  as  there 
is  a  question  about  the  legality  of  your  oath  of  office  endorsed  thereon, 
taken  before  the  judge  of  the  district  court  for  the  southern  district  of 
New  York,  you  are  required,  before  entering  upon  the  duties  of  your 
office,  to  take  another  oath  of  office  within  the  collection  district, 
before  some  judge  or  magistrate  authorized  to  administer  oaths  there- 
in, and  have  the  official  character  and  signature  of  such  officer  duly 
certified  by  the  clerk  of  a  court  of  record  of  the  proper  county,  under 
his  seal  of  office,  in  accordance  with  the  form  of  oath  and  certificate 
and  the  instructions  at  the  bottom  of  the  blank  bond  herein  enclosed  ; 
and  you  will  please  to  transmit  the  same,  so  certified,  forthwith  to 
this  office ;  and  on  so  doing,  James  Collier,  esq.,  your  predecessor  in 
office,  will  deliver  to  you,  on  application,  all  the  public  money  and 
other  public  property,  books,  papers,  ^c.^  as  well  as  instructions 
relative  to  the  duties  of  the  office,  with  which  he  has  been  furnished 
by  this  department ;  for  all  of  which  you  will  give  him  duplicate 
receipts,  specifying  every  article. 

Very  respectfully,  your  obedient  servant, 

E.  C.  SEAMAN, 
Acting  Comptroller, 

T.  Butler  King,  Esq.,  N&w  Torh. 


United  States  o?  America, 

State  of  CaUfomia,  District  of  San  Francisco. 

I,  Thomas  Butler  King,  having  been  appointed  collector  of  the  cus- 
toms for  said  district,  solemnly,  sincerely,  and  truly  swear,  that  I  will 
diligently  and  faithfully  execute  the  duties  of  said  office  of  collector, 
and  use  the  best  of  my  endeavors  to  prevent  and  detect  frauds  in  re- 
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lation  to  the  duties  imposed  by  the  laws  of  the  United  States,  I  further 
swear  that  I  will  support  the  constitution  of  the  United  States. 

T.  BUTLER  KIKG. 
Sworn  to  and  subscribed  before  me,  this  eighth  day  of  January,  in  the 
year  one  thousand  eight  hundred  and  fifty-one. 

LEVI  PENSONS, 

Judge  of  the  4ih  district  court. 


Treasurt  Dbpartment, 
Office  of  Commissioner  of  Customs^  June  2,  1857. 

I  hereby  certify  that  the  annexed  papers  are  true  copies  of  the 
originals  on  file  in  this  office,  to  wit:  Oath  of  T.  Butler  King,  col- 
lector of  customs  for  the  district  of  San  Francisco,  in  the  State  of 
California,  dated  the  31st  October,  1850;  letter  of  E.  C.  Seaman,  acting 
Comptroller,  dated  the  1st  November,  1850,  addressed  to  T.  Butler 
King,  at  New  York,  and  oath  of  T,  Butler  King,  dated  the  8th  Janu- 
ary, 1851. 

H.  J.  ANDERSON,  C(ommt«Moner  (/ Ctwtonw. 

The  Secretary  of  the  Treasury. 


united  spates  of  america. 

Treasury  Department, 

June  2,  1857. 

Pursuant  to  the  act  of  Congress  of  February  22,  1819,  I  hereby 
certify  that  the  annexed  is  a  true  copy  of  a  letter  from  the  Secretary 
of  the  Treasury  to  the  collector  of  the  customs  at  San  Francisco,  Cali- 
fornia, dated  April  12,  1853;  from  the  records  of  this  department. 

In  witness  whereof^  I  have  hereunto  set  my  hand,  and  caused  the 
r  1  seal  of  the  Treasury  Department  to  be  affixed  on  the  day  and 
L  •    'J  year  first  above  written. 

HOWELL  COBB, 

Secretary  of  the  Treasury. 


Treasury  Department,  AprU  12,  1853. 

Sir  :  The  leases  and  contracts  for  five  warehouses  at  San  Francisco, 
California,  coming  before  me  for  consideration  and  directions  to  the 
collector,  I  have  carefully  read  and  considered  the  2l8t  section  of  the 
act  of  the  2d  March,  1799,  and  find  it  invests  the  several  officers  of 
the  customs  with  the  powers  enumerated,  and,  amongst  others,  de- 
clares "they  shall,  with  the  approbation  of  the  principal  officer  of 
the  Treasury  Department,  provide,  at  the  public  expense,  storehouses 
for  the  safe-keeping  of  goods,  and  such  scales,  weights  and  measures 
as  may  be  necessary." 

The  act  of  April  20,  1818,  declares  that  "  wines  and  distilled 
spirits  shall  be  deposited  in  such  public  and  other  warehouses,  at  the 
expense  and  risk  of  the  importer,  as  shall  be  agreed  upon  between  the 
surveyor  and  inspector." 

The  act  of  the  3d  March,  1841,  provides  that  all  stores  thereafter 
rented  by  the  collector,  naval  officer^  or  surveyor,  shall  be  on  public 
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Bcconnt,  and  paid  for  by  the  collector  as  sach,  and  be  appropriated 
exdudvdy  to  the  use  of  receiving  foreign  merchandise,  subject,  as  to 
rates  of  storage,  to  regulations  by  the  Secretary  of  the  Treasury. 

The  warehousing  act  of  the  6th  August,  1846,  making  all  duties 
payable  in  cash  on  importation,  except  when  the  importer  should 
warehouse  them,  in  which  case  they  are  to  be  deposited  in  the  public 
stores,  or  other  stores,  as  agreed  upon  between  the  collector  and  im- 
porter. 

By  the  5th  section  of  that  act,  authority  is  given  to  the  Secretary 
of  the  Treasury  to  make  such  rules  and  regulations,  not  inconsistent 
with  law,  as  shall  be  necessary  to  give  full  effect  to  the  provisions  of 
the  act  and  have  a  just  accountability. 

By  virtue  of  this  authority,  R.  J.  Walker,  Secretary  of  the  Treasury, 
on  February  17,  1849,  issued  a  circular  in  lieu  of  all  former  circulars 
upon  the  subject  of  warehousing  goods,  in  which  directions  are  given 
for  all  the  proceedings  necessary  to  place  goods  in  warehouses,  for  the 
selection  of  warehouses,  and  provides  that  all  the  selections  should 
be  subject  to  the  approval  of  the  Secretary  of  the  Treasury. 

The  foregoing  are  all  the  laws  giving  collectors  authority  to  rent 
Btores  or  warehouses  and  the  rent  and  selections  are  required  to  be 
subject  to  the.  approval  of  the  Secretary. 

The  authority  is  given  to  the  collector  and  not  to  the  Secretary. 
The  collector  is  to  rent  and  select,  and  the  Secretary  to  approve. 
There  is  no  authority  given  to  the  Secretary  to  rent,  and  no  authority 
to  the  collector  to  approve. 

The  agreement  of  July  28,  1851,  between  Thomas  Corwin,  Secre- 
tary of  the  Treasury,  and  James  Eldredge,  for  building  and  the  rent 
of  stores  from  the  time  they  should  be  completed,  at  $1,500  per  month 
each,  is  made  without  authority  of  law,  and  is  not  binding  on  the 
United  States,  or  this  department,  or  the  collector;  and  the  same  may 
be  said  of  the  agreement  under  date  of  the  24th  February,  1853, 
between  Theodore  Adams  and  Thomas  Corwin,  for  constructing  a 
building  for  appraiser's  store  and  office  is  ior  ten  years  at  $2,083  per 
month. 

The  agreement  made  on  December  31,  1853,  between  Beverly  C. 
Saunders,  collector,  and  Gkogan  &  Lent,  for  the  rent  of  a  building, 
at  $1,500  per  month,  for  one  year,  from  January  1,1853,  to  continue 
from  month  to  month  until  terminated  by  notice  from  either  party, 
was  approved  by  W.  L.  Hodge,  Assistant  Secretary  of  the  Treasury, 
and  is  a  \ea»e  warranted  by  law,  and  to  which  no  just  exception  ap- 
pears. It  is  in  the  power  and  will  be  the  duty  of  the  collector  to 
terminate  it  when  he  deems  the  rent  too  high  or  the  building  no 
longer  needed. 

The  agreement  between  Daniel  Saffarans  and  James  Collier,  under 
date  of  the  28th  of  April,  1849,  appears  to  have  been  made  in  Ham- 
ilton county,  Ohio,  for  the  building  by  Saffarans  of  a  fire-proof 
building  at  San  Francisco,  on  a  site  to  be  selected  by  said  Collier, 
and  the  lease  of  it  for  fifteen  years  at  a  rent  of  $  ,  which  con- 

tract was  approved  by  William  M.  Meredith,  Secretary  of  the  Treas- 
ury, on  condition  that  the  rate  of  rent  to  be  paid  for  the  building 
should  be  agreed  upon  by  the  collector  and  approved  by  the  Secretary, 
and  the  rent  stipulated  for  to  depend  upon,  and  to  be  paid  out  of 
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appropriations  expressly  made  by  Congress  for  the  purpose,  and  from 
no  other  service,  or  according  to  existing  laws  at  the  time  of  payment. 

The  supplemental  agreement  to  give  effect  to  the  proceeding  under 
date  of  the  11th  of  November,  1850,  between  T.  Butler  King  and 
Daniel  Saffarans,  recites  the  building  was  completed;  that  the  collector 
and  King  bad  contracted  to  rent  said  warehouse  for  15  years,  at  $2,000 
per  month  ;  that  the  contract  was  sent  to  Washington,  and  Thomai^ 
Corwin  disapproved  of  the  rent  at  $2,000  per  month.  On  the  11th  of 
November,  1850,  it  appears  the  rent  was  fixed  at  $1,800  per  month, 
for  ten  years  from  taking  possession,  between  the  owners  andT.  Butler 
King. 

T.  Butler  King  was  appointed  collector  on  the  14th  of  October 
1850,  and  the  law  requires  he  should,  before  entering  on  his  duties, 
take  the  oath  of  office  in  his  collection  district.  He  was  in  Washington 
at  the  time  of  his  appointment,  and  had  not,  on  the  11th  of  Novem- 
ber, 1850,  given  bond  or  taken  the  oath  of  office,  and  was  consequently 
not  collector.  He  was  in  the  same  condition  when  the  supposed  agree- 
ment for  a  rent  of  $2,000  per  month  was  made. 

The  law  requires  the  sworn  collector  to  make  these  contracts,  and 
hts  must  be  sworuin  the  district ;  and  he  ought  to  see  the  houses  he 
rents,  and  know  the  value  of  the  rent  from  actual  personal  knowledge. 
He  was  not  a  collector  when  the  rent  was  fixed  at  $1,500  per  month, 
and  was  not  in  the  district,  and  had  not  the  knowledge,  and  could  not 
know  the  value  of  the  property,  or  its  adaptation  to  the  public  use. 
This  pretended  lease  is  not  binding  on  the  United  States. 

The  agreement  made  on  the  7th  day  of  June,  1852,  between  Thomas 
Butler  King,  collector,  and  Palmer,  Cook  &  Co.,  bankers,  for  leasing 
fire-proof  buildings  for  custom-house  and  naval  offices,  at  |3,000  i>er 
month,  to  continue  until  the  custom-house  now  in  course  of  c<>nstruc- 
tion,  should  be  finished,  appears  to  have  the  approval  of  Thomas 
Corwin,  Secretary,  without  date. 

I  have  reliable  information  that  the  c  st  of  this  house  to  the  lessors, 

including  ground,  did  not  exceed  $ ]  and  that  the  rent  is  about 

three  times  as  much  as  it  is  fairly  worth,  and  the  house  not  adapted  to 
the  business,  and  inconveniently  situated  for  a  custom-house.  The 
presumption  of  fraud  from  these  circumstances  is  so  strong  that  I  feel 
it  my  duty  to  require  the  collector,  on  reaching  California,  to  investi- 
gate the  facts  in  relation  to  this  case,  what  was  the  value  of  the  prop- 
erty at  the  date  of  the  lease,  and  what  would  have  been  then  a  fair 
rent  for  the  property ;  and  whether  the  property  is  convenient  and 
suitable  for  the  business,  and  any  other  facts  in  any  way  impeaching 
the  fairness  of  the  lease,  and  report  them  to  me,  with  the  names  of 
such  witnesses  as  can  be  relied  upon  to  establish  them,  and  their  written 
statements  when  practicable  ;  and  you  are  authorized  to  cancel  this 
lease,  if  the  lessors  will  do  so. 

The  collector  will  abandon  the  premises  mentioned  in  the  agreement 
with  James  Eldredge,  and  also  that  with  Palmer,  Cook  &  Co.,  and 
that  with  Daniel  Saffarans,  and  notify  the  lessors,  respectively,  that 
rent  will  no  longer  be  paid  for  said  buildings,  and  that  said  pretended 
leases  are  held  void. 

The  collector  will  also  notifv  Theodore  Adams  that  the  contract 
under  date  of  ihe  24th  of  February,    1853,  is  deemed  void,  and  not 
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binding  on  the  United  States,  and  that  possession  will  not  be  taken  of 
the  premises,  if  built,  and  no  rent  will  ever  be  paid  for  the  same. 

These  notices  will  all  be  made  in  writing,  and  copies  delivered  by 
an  officer,  and  returns  made  on  the  original  of  the  fact  of  service,  in 
duplicate,  with  the  date,  and  one  copy  returned  to  this  department  and 
the  other  retained  in  your  office. 

The  collector  will  rent,  suhject  to  the  approval  of  the  Secretary  of 
the  Treasury,  all  such  convenient  stores  and  warehouses  as  he  shall 
find  necessary  for  the  collection  of  the  customs  at  the  port  of  San  Fran- 
cisco, and  at  such  rent  as  shall  be  fair  and  reasonable;  and  in  all  such 
leases  provision  shall  be  made  to  terminate  the  same  upon  reasonable 
notice,  not  exceeding  three  or  six  months. 

The  charge  of  storage  in  the  public  warehouses  and  stores  at  the 
port  of  San  Francisco  should  not  exceed  the  usual  and  fair  charges  of 
Htorage  in  private  stores  and  warehouses  at  that  port,  and  the  charges 
for  lighterage  and  drayage  should  not  exceed  the  actual  charges  of  the 
persons  performing  the  same  ;  and  lighterage  and  drayage  shall  be 
left  open  to  free  competition. 

JAMES  GUTHRIE,/Sfecre<arj^  of  the  Treasury, 

B  P.  Habimond,  Esq.,  Collector  of  San  Francisco. 


Tbeasury  Department,  June  23,  1857. 

In  addition  to  the  papers  transmitted  to  your  chief  clerk  on  the  3d 
instant,  under  your  order  of  the  2l8t  ultimo,  in  the  case  of  Alexander 
Cross  V8.  The  United  States,  I  herewith  transmit  the  copy  of  a  letter 
from  Richard  P.  Hammond,  collector,  to  the  Secretary  of  the  Trea- 
sury dated  August  15,  1853,  reporting  that  he  had  served  notice  upon 
Mr.  Cross^  the  assignee  of  Saffiirans.  It  being  suggested  that  the 
counsel  of  Gross  desire  a  copy  of  the  reply  of  Cross  to  this  notice, 
Htated  to  bear  date  the  13th  of  August,  1853,  I  have  to  state  that 
the  collector  does  not  mention  having  received  any  such  reply,  and 
this  department  is  not  in  possession  of  any  information  in  regard 
to  it. 

HOWELL  COBB,  Secretary  of  Treasury. 

To  THE  Court  op  Claims. 


No.  32  ]  Custom  House,  San  Francisco, 

Collector* 8  office^  August  15,  1853. 

Sir:  I  have  the  honor  to  inform  you  that  I  have  in  obedience  to  your 
instructions,  dated  April  12,  1853,  abandoned  the  store  leased  from 
Daniel  Saffarans,  and  transmit  herewith  a  copy  of  the  notice  served 
upon  Mr.  Cross^  the  assignee  of  Saffarans.  The  bonded  merchandise 
which  was  stored  in  that  warehouse  has  been  transferred  to  a  store  of 
brick,  fireproof,  which  has  been  bonded  by  Messrs.  Hall  &  Co.,  on 
the  corner  of  Green  and  Battery  streets.  The  unclaimed  merchan- 
dise has  been  removed  to  Eldredge's  stores  corner  of  Uniun  street. 
That  which  has  been  in  store  over  nine  months  will  be  sold  at  auction 
on  the  22d  instant. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

RICHARD  P.  HAMMOND,  Collector. 

Hon.  James  Guthrie,  Secretary  of  the  Treasury^   Washington^  D.  C. 
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Treasury  Department, 

April  18,  1856. 

Gbntlembn  :  1  have  examined  the  Btatement  you  left  of  the  claim 
of  Alexander  Cross,  assignee  of  Saffiiran,  and  the  one  yon  enclosed 
under  date  of  the  11th  instant,  and  mark  they  do  not  conform  to  each 
other,  nor  my  understanding  of  the  case.  If  the  account  of  $12,130 
29  rent  paid  up  to  June  1,  1855  was  correct,  Mr.  Cross  could,  at  the 
utmost,  claim  the  excess  of  rent  over  the  sum  received,  and  interest 
on  the  balance  until  paid.  But  that  is  not  correct ;  because  Mr.  Cross, 
I  understand,  occupied  part  of  the  premises  himself,  and  does  not 
account  for  the  use  of  the  part  occupied. 

In  relation  to  the  estimate  of  what  rent  the  property  would  yield 
from  June  1,  1855,  to  the  end  of  the  time  claimed,  the  estimate  of 
$300  per  month  as  in  the  first  statement,  or  $200  as  in  the  last,  is  far 
below  the  actual  worth  of  the  property.  Bents  in  San  Francisco  have 
not  been  reduced  more  than  one- third,  accordiog  to  the  best  evidence 
the  department  has  received.  If  you  take  $500  per  month  as  the  loss 
for  the  whole  time  claimed,  it  would  not,  with  interest,  reach  the 
amount  supposed  in  either  statement,  whilst  the  mode  of  making  the 
interest  account  gives  more  than  Mr.  Cross  could  rightly  claim. 

If  the  contract  of  lease  was  binding  on  the  government,  92  months 
is  the  most  that  could  be  demanded,  l^ss  the  fair  use  of  their  property, 
by  Mr.  Cross,  since  he  went  into  the  use  of  it,  after  it  was  given  up 
by  the  government.  The  claim  on  this  predication  would  be  for  92 
months  $46,000,  with  interest,  which,  for  convenience,  is  cast  up  to 
the  13th  instant,  on  the  gales  past  due  ;  making  32  months,  and  in- 
t43rest  deducted  from  the  gales  to  fall  due  ;  leaving,  on  the  13th  inst., 
the  sum  of  $42,780. 

I  have  had  reference  to  the  accounts  of  the  Collector  of  San  Fran- 
cisco upon  the  subject  of  rents  paid  for  warehouses,  and  storage  re- 
ceived, and  expenses  incurred  about  the  care  of  the  warehouses  and 
custody  of  the  goods,  and  find  the  rent  paid  per  annum,  including  the 
Saffaran  warehouse,  amounted  to  $79,000  ;  and  the  storage  per  annum 
received  to  $33,570  04,  and  the  expenses  per  annum  to  the  sum  of 
$84,994  80,  showing  a  clear  loss  to  the  government  per  annum  of 
$130,224  66.  This  was  for  the  year  1851,  and  the  figures  were  worse 
for  the  government  in  1852  and  1853. 

I  make  this  statement  in  contradiction  to  the  supposition  that  the 
first  years  of  the  lease  was,  or  could  have  been  a  source  of  profit  to  the 
United  States.  In  fact,  the  records  show  it  was  needless,  it  not  worse, 
to  have  United  States  warehouses  on  the  Vest  coast. 

After  a  full  examination  you  will  see  that  it  would  be  impossible  in 
accept  your  verbal  proposition  to  pay  Mr.  Cross  $60,000,  even  if  the 
contract  to  build  and  lease  was  not  fraudulent. 

1  am,  very  respectfully, 

JAMES  GUTHRIE, 

Secretary  of  the  Treasury. 

Messrs.  Chauncy  &  Aspinwall. 
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Letter  of  McAllister  to  OtUhrie,  Secretary  of  the  Treasury. 

Sm :  In  behalf  of  and  as  attorney  of  Alexander  CrosSj  a  merchant 
of  San  Francisco,  I  submit  the  following  statement  in  relation  to  a 
contract  made  on  the  11th  of  November,  1850,  by  T.  Butler  King, 
collector  of  the  port  of  San  Francisco,  and  one  Daniel  SafTarans,  of 
Tennessee,  for  the  lease  of  a  building  in  San  Francisco,  to  be  used  for 
castom-hous  >  purposes,  which  contract  has  been  assigned  to  Mr. 
Cross,  under  the  circumstances  hereinafter  detailed,  with  the  assent 
of  Mr.  King,  as  collector,  and  which  contract  was  repudiated  by  a 
general  order  issued  from  your  department,  setting  aside  all  con- 
tracts made  in  San  Francisco  for  the  renting  of  buildings  in  that  city 
to  be  used  for  custom-house  purposes. 

I  entertain  the  hope  that,  when  your  attention  is  called  to  the  par- 
ticular contract  under  consideration,  you  will  promptly  repair  the 
injustice  which  has  been  done,  unintentionally,  in  this  instance. 

The  facts  are,  that  Mr.  Cross,  a  citizen  of  Great  Britain,  who  had 
mercantile  transactions  in  San  Francisco,  was  applied  to  in  the  city 
of  London,  in  October,  1849,  by  George  W.  Saunders,  esq.,  (recently 
consul  at  that  place,)  in  behalf  of  Daniel  Saffarans,  of  Tennessee. 
Mr.  Saunders  exhibited  to  Mr.  Cross  articles  of  agreement  entered 
into  between  James  Collier,  collector  of  the  port  of  San  Francisco, 
and  the  said  Saffarans,  on  the  28th  day  of  April,  1849,  and  approved 
conditionally  by  Mr.  Meredith,  then  Secretary  of  the  Treasury  of  the 
United  States,  on  the  8th  of  May,  1849,  which  contract  provided  for 
the  construction,  by  said  Saffarans,  of  a  building  in  the  city  of  San 
Francisco  on  or  before  the  Ist  of  September,  1850,  to  be  used  ft)r 
custom-house  purposes.  The  object  of  Mr.  Saunders,  the  agent  of 
Mr.  Saffarans,  was  to  obtain  from  Mr.  Cross  the  pecuniary  means  of 
carrying  the  said  articles  of  agreement  into  effect.  The  result  of  the 
negotiation  was,  that  Mr.  Cross  agreed  to  advance  the  capital  and 
construct  the  required  building,  receiving  for  his  compensation  ten 
per  cent  on  the  amount  invested.  In  pursuance  of  such  agreement, 
Mr.  Cross  constructed  the  building  at  a  cost  in  money  of  between 
ninety  and  one  hundred  thousand  dollars.  Subsequently  Mr.  Mere- 
dith, then  Secretary  of  the  Treasury,  having  disapproved  of  the 
amount  of  rent  reserved  by  the  article  of  agreement  exhibited  to  Mr. 
Cross  by  Mr.  Saunders,  (two  thousand  dollars  per  month  for  a  term 
of  fifteen  years,)  a  further  and  new  agreement  was  made  on  the  11th 
of  November,  1850,  by  T.  Butler  King,  collector  of  the  port  of  San 
Francisco,  and  the  said  Daniel  Saffarans,  which,  referring  to  the  old 
agreement  of  April  28,  1849,  and  to  the  fact  of  the  disapproval,  by 
Mr.  Meredith,  of  the  amount  of  rent  reserved  in  it,  admitting  that  a 
building  ^^of  the  quality  and  dimensions  stipulated  in  said  contract 
had  been  erected,"  and  stating  that  the  government  was  in  much 
need  of  said  "  iron  building,"  stipulates  to  rent  it  for  ten  years  from 
the  day  when  the  possession  of  it  shall  be  given  to  the  then  collector 
at  a  monthly  rent  of  $1,500. 

This  last  agreement  was  approved  by  the  Hon.  T.  Corwin^  Secre- 
tary of  the  Treasury,  upon  condition  "that  the  collector,  T.  Butler 
King,  esq.,  upon  his  arrival  at  San  Francisco,  shall  first  examine  the 
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utrareliouse  Iti  question,  and  duly  accept  the  same  as  being  8Ql)8t&i&^ 
tially  of  the  character,  description^  and  dimensions  required  by  the 
stipulations  contained  in  the  formef  articles  of  agreement  herein 
referred  to.*' 

Subsequently  Mr.  Cross,  having  expended  some  $90,000  to  $100,000 
in  the  construction  of  said  building,  and  not  having  received  a  dollar, 
either  as  compensation  or  in  payment  of  his  actual  advances,  and  Mr. 
Collector  King  refusing  to  pay  rent,  either  to  Cross  or  Saffarans,  in 
consequence  of  their  dispute,  found  his  only  resource  was  to  look 
to  the  property  and  the  contract  of  lease  ^or  reimbursement.  With 
this  view,  he  entered  into  a  negotiation  with  Daniel  Saffarans  for  the 
purchase  of  the  same,  and  finally  on  the  10th  of  July,  1861,  obtained 
ibr  himself  an  assignment  of  the  lease  on  paying  the  sum  of  $21,000, 
thus  making  his  outlay  some  $121,000.  In  addition  to  this  pay- 
ment of  $21,000,  Mr.  Cross  was  constrained  to  execute  and  deliver 
his  bond,  conditioned  that,  in  case  the  sum  of  $50,000  were  paid  him 
in  the  month  of  July,  1856,  he  (said  Cross)  would  reconvey  to 
Saffarans  the  property  and  lease. 

The  acceptance  of  the  buildincj,  as  required  bv  Mr.  Secretary 
Corwin,  was  given  in  writing  by  Mr.  Collector  King,  who,  at  same 
time,  after  the  negotiation  between  Cross  and  Saffarans,  as  aboTe, 
recognised  the  assignment  from  Saffarans  to  Cross  in  the  following 
words:  '*I,  as  collector  of  the  port  of  San  Francisco,  do  hereby 
accept  the  iron  warehouse  erected  by  Alexander  Cross  upon  a  part  of 
the  water  lot.  No.  49,  on  Battery  street,  now  in  the  occupancy  of 
the  United  States  government  as  a  bonded  warehouse,  as  the  ware 
house  contracted  to  be  built  by  David  Saffarans,  as  provided  in  a  con- 
tract, of  which  the  within  is  a  copy ;  and  1  do  hereby  officially 
recognise  said  Cross  as  Ifindlord,  it  being  understood  that  I  am  to 
incur  no  individual  responsibility  in  the  premises.  This  acceptanoe 
to  date  as  if  done  January  14,  1851." 

The  foregoing  statement  establishes  the  attitude  of  Mr.  Cross  to- 
wards this  contract,  and  proves  him  to  be  a  bona  fide  assignee  of  this 
contract  for  valuable  consideration,  free  from  anything  (if  anything 
exist)  to  taint  it  in  its  inception. 

The  only  fact  which  occurs  to  me  as  producing  the  order  of  cancel- 
lation of  the  lease  in  question,  under  which  Mr.  Hammond,  collector 
of  San  Francisco,  abandoned  the  premises  in  question  on  the  13th  of 
August,  1853,  is  a  communication  from  Mr.  Frank  Ward  to  the  de- 
partment, in  which  objection  is  made  to  the  building  rented  from  Mr. 
Saffarans  on  two  grounds : 

First.  That  it  is  constructed  of  iron,  and,  in  the  opinion  of  Mr. 
Ward,  is  as  inflammable  as  if  it  were  constructed  of  wood. 

Second.  Objection  is  made  to  its  capacity  for  holding  goods. 

I  respectfully  submit  that  the  examination  of  and  acceptance  by 
Mr.  Collector  King,  in  pursuance  of  the  instructions  of  Mr.  Secretary 
Corwin,  is  a  full  answer  to  the  opinions  of  Mr.  Ward.  Behind  these 
the  department  will  not  go,  particularly  when  the  interests  of  one 
standing  in  the  attitude  of  Mr.  Cross  are  to  be  sacrificed.  But  if  you 
should  not  deem  the  official  action  of  the  collector  in  the  premise) 
conclusive,  I  call  your  attention  to  the  letter  of  Messrs.  Cross  &  Co., 
in  reply  to  Mr.  Ward's  statement.     I  would  state  that  Mr.  Cross,  the 
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writer,  is  a  gentleman  of  the  highest  respectability,  whose  statements 
are  entitled  to  implicit  confidence.  As  an  act  of  justice  to  Mr.  Cross 
I  add  that  I  am  myself  thoroughly  acquainted  with  the  building  in 
question,  having  examined  it  together  with  the  one  adjoining,  similar 
in  every  respect  to  it  at  a  time  when  I  desired  to  purchase  the  latter. 
That  examination,  together  with  a  knowledge  of  the  fact  that  both 
buildings  had  withstood  the  destructive  fire  of  May,  1851,  in  which 
some  fifty  or  sixty  brick  buildings  were  destroyed  in  the  vicinity  con- 
ducted me  to  the  conclusion  that  better  constructed  structures  and  less 
liable  to  fire  did  not  exist  in  San  Francisco.  As  to  the  confidence  to 
be  reposed  in  any  of  my  own  statements  I  beg  leave  to  refer  you  to  the 
members  of  the  delegations  in  Congress  from  the  States  of  Georgia 
and  California.  But  if,  sir,  you  desire  other  testimony,  I  refer  you 
to  the  joint  statement  of  John  Parrot,  esq.,  Messrs.  Tallant  &  Wilde, 
and  E.  D.  Keyes,  and  others.  This  statement  covers  the  whole  ground 
taken  by  Mr.  Frank  Ward.  Mr.  Parrot  is  a  respectable  citizen  of 
iSan  Francisco,  and  a  few  years  ago  was  United  States  consul  at 
Mazatlan.  Mr.  Wilde,  of  the  firm  of  Tallant  &  Wilde,  is  a  brother 
of  the  late  Hon.  Richard  H.  Wilde,  for  years  a  distinguished  repre- 
sentative in  Congress  from  Georgia,  and  E.  D.  Keyes  is  an  officer  in 
the  army  of  the  United  States,  inferior  to  none  of  his  brother  officers 
in  all  that  distinguishes  the  gentleman  and  honest  man.  Messrs. 
Dewitt  &  Harrison,  another  signature,  is  that  of  a  highly  respectable 
American  mercantile  firm  in  San  Francisco^  and  Mr.  T.  0.  Larkin, 
is  a  gentleman  who  has  acted  for  years  as  American  consul  at 
Monterey,  before  the  conquest  of  California. 

I  herewith  hand  you  copies  of  the  lease,  the  approval  of  Mr.  Secre- 
tary Meredith,  the  acceptance  of  Mr.  Collector  King,  of  the  letter  of 
Mr.  Collector  Hammond,  of  the  letter  of  Cross  &  Co.,  and  the  state- 
ment of  Captain  Keyes,  and  others.  I  cannot  doubt  that  on  the  perusal 
of  these  documents,  and  in  view  of  the  circumstances  of  this  case  you 
will  cheerfully  cause  justice  to  be  done  to  Mr.  Cross,  either  by  rein- 
stating the  contract  of  lease  or  compensating  him  by  allowing  him 
the  difference  between  the  contract  price  and  the  real  value  of  the 
premises  for  the  period  during  which  the  building  was  in  the  occupany 
of  the  government.  The  basis  of  this  calculation  will  be  found  in  the 
statement  of  Messrs.  Parrot  and  others. 

Very  respectfully,  your  obedient  servant, 

M.  HALL  MoALLISTEB. 

Hon.  Jambs  Guthrib, 

Secretary  of  the  Treasury  United  States^  Waahingtorij  D.  0. 


united  states  court  of  claims. 

Albxandbr  Cboss  vs.  Thb  Unitbd  States. 

Plaintiff's  Brief. 

The  plaintiff  in  this  case  submits  the  following  brief  of  legal  points 
and  authorities,  on  which  he  relies  to  maintain  his  right  of  action : 

1st.  That  the  contract  of  the  11th  of  November,  1850,  between  T. 
Butler  King,  collector  of  the  port  of  San  Francisco,  for  and  on  behalf 
of  the  United  States,  with  the  approval  thereof  by  the  Secretary  of  the 
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Treasury,  of  the  first  part,  and  Daniel  Saffarans  of  the  other  part,  by 
which  said  Saffarans  leased  to  the  United  States  for  custom-house 
purposes  the  warehouse  named  in  the  petition,  was  a  valid  contract 
mutually  hinding  on  the  parties  thereto. — (Vide  printed  petition, 
pages  1  and  3,  exhibits  Nos.  5,  6,  and  7,  pages  14,  15,  and  16.) 

2d.  Where  a  contract  is  mutually  binding,  it  can  only  be  dissolved 
by  the  consent  of  both  parties,  «^nd  cannot  be  dissolved  by  one  without 
the  consent  of  the  other. — (Leigh  V8,  Patterson,  8  Taunt.,  540.) 

Therefore  the  attempt  of  Richard  P.  Hammond,  the  collector  of 
Ran  Francisco,  by  his  letter  of  the  4th  of  August,  1853,  under  the 
instructions  of  the  Secretary,  to  abandon  and  repudiate  the  lease  and 
stop  the  payment  of  rent,  against  the  will  and  without  the  consent  of 
the  lessor,  was  an  act  done  without  warrant  of  law  and  void,  and  in 
no  way  impaired  the  rights  of  the  lessor. — (Vide  printed  petition, 
page  4,  and  exhibits  Nos.  13  and  14,  page  19.) 

3d.  The  letter  of  instructions  of  the  Secretary  of  the  Treasury,  of 
the  12th  of  April,  1853,  directing  said  Hammond  to  abandon  said 
warehouse  and  stop  the  payment  of  rent,  which  assigns  his  reasons 
for  BO  doing,  abounds  in  errors  both  of  law  and  fact. 

It  is  erroneous  in  matter  of  law,  in  stating  that  the  acts  of  Congress 
<^ive  to  the  collector,  and  not  to  the  Secretary,  authority  to  select  and 
rent  warehouses  ;  that  the  Secretary  approves  ;  but,  that  there  is  no 
authority  given  to  him  to  rent. 

It  is  admitted  that  the  law  authorizes  a  collector  of  the  customs, 
^*  with  the  approbation  of  the  principal  officer  of  the  Treasury  depart- 
ment," to  provide,  at  thy  public  expense,  storehouses  for  the  safe 
keeping  of  goods;  (vide  2l8t  sec,  of  act  of  2d  March,  1779,  vol.  1, 
Laws  United  States,  642;)  but,  it  is  also  true,  that  the  joint  resolation 
ot  the  14th  of  February,  1850,  (which  the  Secretary  has  wholly  over- 
looked,) expressly  authorizes  the  Secretary,  in  his  discretion,  to  lease 
such  warehouses  '^  as  may  be  necessary  for  the  storage  of  unclaimed 
goods  or  goods  which,  for  any  other  reason,  are  required  by  law  to  be 
stored  by  the  government." — (Vide,  9th  vol.  Laws  United  States^  560.) 

On  this  head,  it  will  be  claimed  by  plaintiff,  that  taking  all  the 
laws  on  this  subject  together,  it  is  plain,  that  if  a  warehouse  be  leased 
by  a  collector  with  the  approbation  of  the  Secretary,  given  either 
before  or  after  the  execution  of  the  lease,  or  if  it  be  leased  directly  by 
the  Secretary  or  under  his  direction,  the  lease  is  in  either  case,  and  in 
either  of  these  modes,  valid  and  binding  on  both  parties  to  it. 

4th.  Said  letter  of  instructions  is  erroneous  in  matter  of  fact,  in 
stating  that  on  the  11th  of  November,  1850,  T.  Butler  King  had  not 
given  bond  or  taken  the  oath  of  office ;  and  that  therefore^  the  lease 
made  by  him  was  void. 

The  fact  is,  that  prior  to  the  1st  of  November,  1850,  T.  Butler  King 
had  taken  the  oath  of  office  before  the  United  States  district  judge  of 
the  southern  district  of  New  York ;  had  given  bond  which  was  on 
that  day  (November  Ist)  approved  by  the  Comptroller  of  the  Treasury, 
and  his  commission  as  collector,  was  on  the  last  named  day  trans- 
mitted to  him  at  New  York,  by  mail. 

On  the  11th  of  November,  ten  days  afterwards,  he  entered  into  the 
contract  now  in  question,  which  was  on  the  same  day  approved  by  the 
Secretary  of  the  Treasury. 
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5th.  It  will  be  insisted  thatT.  Butler  King  having  his  commission, 
as  collector,  and  having  given  bond  to  the  approval  of  the  Cooiptroller 
of  the  Treasury,  (see  Ist  vol.  Stat.,  705,)  the  validity  of  his  official 
acts  does  not  depend  upon  his  having  taken  or  not  taken  the  oath  of 
office. 

The  act  of  March  2,1799,(1  vol.  Stat.,  641,)  provides  for  the 
appointment  of  collectors.  The  20th  section  requires  all  officers  and 
persons  appointed  in  pursuance  of  that  act  to  take  an  oath  of  office 
before  entering  on  the  duties  of  their  respective  offices,  and  within 
three  months  thereafter  to  transmit  a  certificate  thereof  to  the  Comp- 
troller of  the  Treasury;  and  in  default  of  taking  the  oath  or  trans- 
mitting a  certificate  thereof,  the  party  failing  shall  forfeit  and  pay 
two  hundred  dollars.  ^ 

The  law  does  not  declare  that  the  official  acts  of  the  officers  shall  be 
void  in  default  of  taking  the  oath,  which  might  work  great  mischief 
to  the  public  and  to  innocent  parties;  but  the  penalty  is  imposed  on 
the  person  of  the  party  in  default. 

In  other  words,  it  will  be  insisted,  that  in  this  case  the  collector 
acted  by  authority  ot  his  commission  and  that  the  requirement  that  he 
should  take  an  oath  is  directory  and  not  mandatory. — (Jones  va, 
Gibson,  1  New  Hamp.  Rep.,  266  ;  Johnson  vs.  Wileon,  2  New  Hamp., 
205-6;  Speake  vs.  United  States,  3  Cond.  Rep.,  248.) 

In  Bac.  Ab.,  title  Officer  and  Offices,  letter  E,  it  is  said :  ''If  an 
officer  be  created  by  letters  patent  he  is  a  complete  officer  before  he  is 
sworn,  and  before  an  investiture." 

6th.  The  commishion  of  an  officer  of  the  United  States  is  conclubive 
evidence  of  his  appointment,  and  it  amounts  to  this  conclusive  evi- 
dence when  the  appointing  power  has  done  every  thing  to  be  performed 
by  him. — (Marbury  V8,  Madison,  1  Cranch,  157,  158,  and  159.) 

That  an  officer  is  such  dejure^  as  well  as  de  factOj  from  the  date  of 
his  commission,  is  established  by  the  fact  that  his  salary  commences 
from  that  date. — (Marbury  vs.  Madison,  1  Cranch,  161.) 

7th.  If  it  be  necessary  that  a  collector  should  accept  his  appointment 
to  constitute  him  an  officer  de  Jure^  then  it  will  be  insisted  that  the 
making  of  this  contract,  or  doing  any  other  official  act  after  the  de- 
livery of  the  commission  to  him,  would  in  law  amount  to  an  acceptance 
of  the  office. 

8th.  When  a  person  has  distinctly  admitted  or  recognized  the  official 
capacity  of  another,  he  cannot  afterwards  dispute  the  validity  of  the 
appointment ;  (Johnson  vs.  Wilson,  2  New  Hamp.,  205-'6  ;)  conse- 
quently, the  approval  of  the  contract  by  the  Secretary  of  the  Treasury 
estops  the  government,  as  against  the  lessor,  from  denying  the  official 
character  of  King. 

9th.  It  is  a  well-established  rule,  that  where  an  officer  de  facto — 
that  is  to  say,  one  acting  under  color  of  office,  whether  ministerial  or 
judicial — performs  official  acts,  neither  the  validity  of  the  appointment 
nor  of  the  acts  done,  so  far  as  the  community  or  third  persons  are  con- 
cerned, can  be  disputed  or  denied  ;  this  can  be  done  only  where  the 
officer  himself  is  a  party. — (Jones  vs.  Gibson,  1  New  IIamp.,266; 
Johnson  vs.  Wikon,  2  New  Uamp.,  206;  State  of  Ohio  vs.  Constable, 
7  Ohio  Rep.,  10  ;  State  of  Ohio  vs.  Ailing,  12  Ohio,  20  ;  State  of  Ohio 
vs.  Jacob,  17  Ohio,  143 ;  Burke  vs.  Elliot,  4  Iredell,  355 ;  Oilman  vs. 
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Reddick,  4  Iredell,  368  ;  McKintry  vs.  Tanner,  9  Johns.  Rep.,  135; 
People  V8.  Collins,  7  Johns.  Rep.,  549;  7  Cowen,  402;  Fowler  vs. 
Bebee,  9  Mass.,  231 ;  RiMle  vs.  Bedford,  7  Sargt.  &  Rawle,  249;  2 
Manle  &  Selwyn,  141 ;  3  Barn  &  Aid.,  266 ;  10  Mass.,  301.) 

In  the  case  of  Wilson  t;^.  Johnson,  Judge  Woodbury  says  that  it  is 
well  settled  that,  when  the  irregularity,  whatever  it  may  be,  is  not 
punishable  at  all,  or  only  by  a  penalty,  the  acts  of  the  officer  are  still 
valid  in  respect  to  third  persons  who  may  be  interested  in  such  acts ; 
they  are  valid,  also,  in  respect  to  the  public,  so  that  justice  may  nut 
fail ;  and,  for  aught  we  perceive,  the  officer  himself  may  be  protected 
under  them ;  on  the  contrary  where  the  irregularity  is  by  statute 
expressly  made  to  invalidate  the  acts  of  the  officer,  or  where  such  Ls 
the  necessary  construction,  considering  the  nature  of  the  office  and  ot 
the  irregularity,  the  officer  himself  cannot  justify  those  acts  in  his 
official  capacity. 

10th.  Upon  the  general  principles  of  law,  the  government,  by  the 
approval  of  this  contract  by  the  Secretary  of  the  Treasury,  and  the 
pafrment  of  rent  for  more  than  two  and  a  half  years,  is  estopped  from 
denying  the  validity  of  the  lease,  except  it  might  be  for  fraud  in  the 
procurement  of  it,  of  which  the  government  was  ignorant. 

That  no  demand  of  payment  is  necessary  when  the  party  refuses  to 
comply  with  his  contract. — (Walsh  vs.  Ostrander,  22  Wend.,  181.) 

S.  F.  VINTON, 
Solicitor  for  Plaintiff, 

Washinoton  City,  May  2Sthy  1857. 


IN  THE  COUBT  OF  CLAIMS. 

Albxander  Cross  t;^.  Tns  United  States. 

Judge  Blackford's  opinion. 

This  suit  is  for  rent,  and  is  founded  on  a  lease  of  a  warehoase  situ- 
ated in  San  Francisco,  California.  The  lease  is  dated  November  11> 
1850,  and  is  executed  by  one  Daniel  Saffarans,  as  lessor,  and  by  T. 
Butler  King,  collector  of  the  port  of  San  Francisco,  on  the  part  of  the 
United  States,  as  lessee.  There  is  an  assignment  of  the  lease  by  the 
lessor  to  the  claimant,  dated  July  10,  1851,  endorsed  on  the  lease; 
and  there  is,  on  the  face  of  the  assignment,  the  following  writing : 

*'  It  is  agreed  that  this  transfer  will  not  be  valid  until  B.  H.  Crit- 
tenden, Isaac  SaiFarahs,  and  A.  P.  Sheldon,  endorse  on  it  their  ap- 
proval.   This  10th  July,  1851. 

"  DAN'L  SAFFARANS." 

It  will  be  observed  that  the  authority  to  the  three  persons  named, 
given  by  said  writing,  is  joint,  and  not  joint  and  several. 

There  is  a  power  of  attorney  of  the  same  date  with  that  of  said 
writing — that  is,  the  10th  July,  1851 — ^to  the  three  persons  aforesaid. 
It  is  copied  into  the  petition,  and  there  designated  as  No.  9.  That 
power  of  attorney  authorized  those  three  persons  to  deliver  said  assign- 
ment, and  do  some  other  things,  and  also  to  appoint  a  substitute. 
But  that  power,  like  that  contained  in  said  writing,  is  joint,  and  not 
joint  and  several. 
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It  appears  that,  on  the  25th  of  July,  1851^  Orittenden^  one  of  said 
three  men,  undertook,  by  a  separate  act,  to  appoint  Geo.  W.  G-uthrie 
as  his  substitute,  to  act  for  him  under  saSd  power  of  attorney  from 
Daniel  Saffarans,  authorizing  said  G-uthrie  to  do  all  that  he,  Critten- 
den, could  do  under  said  power  of  attorney  of  Daniel  Saffarans. 
And  it  appears,  also,  that,  on  the  19th  of  Noyember,  1851,  Sheldon 
undertook  to  appoint  Isaac  Saffarans  (B)  his  attorney,  to  endorse  his, 
Sheldon's,  name  and  approval  on  said  assignment. 

There  are  on  said  assignment  the  following  endorsements : 

^' State  of  California,  county  of  San  Francisco.  The  undersigned 
signify  their  approval  to  within  transfer,  by  affixing  hereto  their  seals 
and  signatures,  this  fifteenth  (15th)  day  of  September,  A.  D.  one 
thousand  eight  hundred  and  fifty-one. 

^'ROB'T  H.  CRITTENDEN,  [sbal.I 
"  By  his  att' y,  G.  W.  GUTHRIE, 

'^SAAC  SAFFARANS,  (B)  [seal.] 

^ '  Sealed  and  delivered  in  presence  of — 
'*  Ward  McAllibtee.'* 

^^The  undersigned  signifies  his  approval  to  within  transfer,  by 
affixing  hereto  his  hand  and  seal,  this  twenty-sixth  day  of  January, 
one  thousand  eight  hundred  and  fifty-two. 

"A.  P.  SHELDON,  [sbal.1 
"  Per  ISAAC  SAFFARANS,  (B) 

*'  His  Attorney  in /act. 

**  Signed,  sealed,  and  delivered  in  presence — 
'^Witness:  Ward  McAllister." 

I  am  of  opinion  that  the  condition  to  said  assignment,  which  is 
written  on  its  face,  could  not  be  complied  with  but  by  the  joint  act  of 
the  three  persons  named,  or  by  their  substitute  jointly  appointed  by 
them,  supposing  them  to  have  been  authorised  to  appoint  a  substitute 
for  the  purpose.  ''It  is  a  general  rule  of  the  common  law,"  says 
Judge  Story,  ''that  where  an  authority  is  given  to  two  or  more  per- 
sons to  do  an  act,  the  act  is  valid  to  bind  the  principal  only  when  all 
of  them  concur  in  doing  it ;  for  the  authority  is  construed  strictly, 
and  the  power  is  understood  to  be  joint  and  not  several." — (otory  on 
Agency,  sec.  42.) 

The  result  of  this  suit  depends  upon  a  single  question.  That  ques- 
tion is,  has  Daniel  Saffaran's  assignment  to  Cross  of  the  lease  been 
approved^  and  said  endorsement  of  the  approval  made,  by  the  joint  act 
of  R.  H.  Crittenden,  Isaac  Saffarans,  and  A.  P.  Sheldon,  or  by  their 
substitute  jointly  appointed  by  them,  supposing  they  could  appoint  a 
substitute  for  the  purpose?  That  question  must  be  answered  in  the 
negative.  There  is  no  pretence  that  there  has  been  any  such  joint 
approval  or  joint  endorsement  by  those  three  persons  or  by  their  sub- 
stitute jointly  appointed  by  them. 

There  is  on  the  lease  the  following  endorsement : 
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**  Honorable  T.  Botler  King, 

^^  Collector  of  the  port  of  San  Francisco : 

^^Sir:  Having  assigned  and  transferred  to  Alexander  Cross- witbin 
contract}  you  will  please  pay  all  back  and  future  rents  arising  under 
same  to  said  Alexander  Cross. 
'^I  remain y  ^c, 

*' DANIEL  SAFFARANS, 
*^  Per  attorney,  ISAAC  SAFFARANS. 
**  San  Francisco,  September  15,  1851." 

There  is  no«evidence  of  the  execution  of  that  paper  by  Isaac  Saffa- 
rans ;  nor  is  it  shown  that  Daniel  Saffarans  had  ever  authorized  Isaac 
Saffarans  to  sign  any  such  paper  or  make  any  such  request.  There 
is  among  the  papers  a  power  of  attorney  by  Daniel  Saffarans  to  Isaac 
Saffarans,  dated  April  12,  1851,  but  it  confers  no  such  power  as  is 
assumed  in  that  paper,  nor  is  that  its  object.  On  the  contrary,  the 
authority  is  to  collect  the  rents  then  due  or  to  become  due  from  the 
goyeroment  to  Daniel  Saffarans;  and  to  buy  out  Cross'  interest  in 
the  warehouse^  alleged  to  be  twenty-seven  and  two-thirds  hundredths 
of  the  whole.  The  date  of  this  power  is  about  five  months  l>efore  the 
date  of  said  assignment.  There  is  also  a  power  of  attorney  hy  Daniel 
Saffarans  to  Robert  H.  Crittenden,  Isaac  Saffarans,  and  A  P.  Shel- 
don, (No.  9,  in  the  petition,)  before  noticed;  but  it  gives  no  ftuthoritr 
to  Isaac  Saffarans  to  sign  any  such  paper  as  the  one  in  question. 

We  have  not,  according  to  our  rules,  any  special  pleading  ;  but  I 
understand  that  the  general  issue  is  considered  to  be  alwa}  s  filed  to 
the  petition  ;  and  that  the  claimant  can,  in  no  case,  recover  without 
proving  his  cause  of  action. 

The  present  suit  is  for  rent,  and  is  founded  on  a  lease.  The  claim- 
ant, who  sues  as  assignee,  does  not  prove  himself  to  be  the  owner  of 
the  lease  or  of  the  reversion.     He,  of  course,  has  no  cause  of  action. 


in  the  court  of  claims. 

Alexandbr  Cross  vs.  Thb  United  States. 

January  24,  1859. 

SCARBURGH,  J. 

On  the  28th  day  of  April,  A.  D.  1849,  Daniel  Saffarans  entered 
into  a  contract  with  the  United  States  of  the  following  tenor  and  effect : 

Daniel  Saffarans,  on  his  part,  agreed  to  erect  and  finish,  in  the  city 
of  San  Francisco,  a  building  of  the  dimensions  and  description  therein 
mentioned,  so  that  the  same  should  be  ready  for  occupancy  on  or  before 
the  Ist  day  of  September,  A.  D.  1850  ;  and  to  lease  the  building  to 
the  United  States  for  a  term  commencing  on  the  day  when  the  collector 
of  San  Francisco  should  approve  and  accept  the  same,  and  terminating 
on  the  expiration  of  fifteen  years  thereafter.  And  the  United  States, 
on  their  part,  agreed  to  accept  a  lease  of  the  said  building  from  Daniel 
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Safifarans  for  the  term  above  meDtioned,  at  a  rent  to  be  determined 
upon  by  the  collector  of  San  Franci-co  when  he  should  receive  the 
building,  and  be  payable  quarter-yearly  on  the  first  day  of  January, 
April,  July,  and  October  in  every  year. 

This  contract  was  entered  into  on  the  part  of  the  United  States  by 
the  collector  of  San  Francisco,  subject  to  the  approval  of  the  Secretary 
of  the  Treasury.  It  was,  on  the  8th  day  of  May,  A.  D.  1849,  ap- 
proved by  the  Secretary  of  the  Treasury  on  certain  conditions,  which 
were  endorsed  thereon  in  writing.  '  The  third  condition  was,  that  the 
rate  of  rent  to  be  paid  for  the  building  should  be  agreed  upon  by  the 
collector,  subject  expressly  to  the  approval  of  the  Secretary  of  the 
Treasury ;  and  the  Iburth  was,  that  the  rent  stipulated  for  should 
depend  upon  and  be  paid  out  of  appropriations  expressly  made  by 
Congress  for  the  purpose  and  from  no  other  soarce,  or  according  to 
the  existing  laws  at  the  time  of  payment. 

A  power  of  attorney  from  Daniel  Saffarans  to  George  W.  Sanders 
is  endorsed  upon  the  copy  of  the  above  mentioned  contract  on  file  with 
the  papers  of  this  ca^e. 

On  the  11th  day  of  November,  A.  D.  18^,  another  contract  was 
entered  into  between  the  Qnited  States  and  Daniel  Safiarans.  The 
latter  contract  recited  that  Daniel  Safiarans  did,  on  the  28th  day  of 
April,  A.  D.  1849,  enter  into  a  contract  with  the  United  States  for 
the  construction  of  an  iron-proof  warehouse  of  the  dimensions  and 
description  in  the  recital  mentioned,  to  be  used  for  custom-house  pur- 
poses, at  the  port  of  San  Francisco,  under  a  lease  to  the  United  States 
for  the  term  of  fifteen  years,  and  that  the  contract  so  recited  was 
approved  by  the  Secretary  of  the  Treasury  subject  to  certain  condi- 
tions. 

The  contract  of  the  11th  day  of  November,  A.  D.  1850,  also  recited 
that  Daniel  Safiarans  had,  in  fulfilment  of  his  contract  first  above 
mentioned,  erected  an  iron  fire-proof  warehouse  in  San  Francisco,  of 
the  dimensions  and  quality  stipulated  for  therein,  and  that  the  collector 
of  San  Francisco  did.  on  the  day  of  contract  with  Daniel 

Saffarans  to  rent  the  same  for  the  term  of  fifteen  years  at  the  rate  of 
two  thousand  dollars  per  month,  but  that  the  Secretary  of  the  Treasury, 
deeming  the  rate  of  rent  for  fifteen  years  unreasonable,  had  disapproved 
thereof.  It  also  recited,  that  the  United  States  being  much  in  need 
of  the  iron  warehouse  above  mentioned  for  custom-house  purposes  in 
San  Francisco,  and  Safiarans  being  willing  to  make  some  abatement 
of  the  terms  agreed  on  in  the  contract  entered  into  with  the  collector 
(»f  San  Francisco  on  the        day  of  ,  the  parties  had  concluded 

t  he  following  terms : 

1.  The  United  States  agreed  to  rent  the  warehouse  from  Safiarrans 
for  the  term  of  ten  years  from  the  day  possession  should  be  delivered 
to  the  then  collector,  at  a  rent  oi fifteen  hundred  dollars  a  month,  pay« 
able  monthly  by  the  collector  of  San  Francisco.  There  were  other 
stipulations,  but  it  is  not  necessary  to  mention  them  here. 

The  Secretary  of  the  Treasury  appended  to  the  contract  of  the  11th 
of  Novem^r,  A.  D.  1850,  the  following:  '*  The  foregoing  articles  of 
agreement  are  approved  upon  the  following  express  understanding 
and  conditions — that  is  to  say,  that  the  collector,  T.  Butler  King^ 
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• 

esq.,  npon  his  arriTal  at  San  Francisco,  shall  first  ezamise  the  ware- 
house in  question,  and  duly  accept  the  same  as  being  sobstantially  of 
the  character,  description,  and  dimensions  required  hj  the  stipola- 
tions  contained  in  the  former  articles  of  agreement  herein  referrei  to, 
then  this  approral  is  to  take  effect,  otherwise  to  be  null  and  Toid." 

On  the  10th  day  of  July,  A.  D.  186),  Daniel  Saiarrans  made  and 
appended  to  a  copy  of  the  contract  of  the  11th  day  of  November,  A.  D. 
1850,  an  instrunient  of  which  the  following  is  a  copy : 

''  Having  sold  to  Alexander  Gross,  for  a  valualtle  consideration,  all 
my  interests  hereafter  mentiened,  I,  Daniel  Saffarans^  do  hereby 
transfer  and  assign  the  agreement,  of  which  the  foregoing  instmmeDt 
is  in  substance  a  copy,  with  all  the  rights,  rents,  and  interests  accrued 
or  to  accrue  under  or  in  virtue  of  the  same,  to  Alexander  Cross ; 
hereby  placing  him  to  all  intents  and  pvrposes  in  my  stead  as  regards 
said  agreement^  as  though  he,  instead  of  myself,  had  been  the  original 
party  thereto. 

^^  He  taking  all  the  benefits  of  said  agreeir^ent,  and  aU  its  respon- 
sibilities, and  I  do  release,  ^uit  claim,  and  convey  all  my  right,  title, 
interest,  and  lien,  if  any,  and  whatever  it  may  be,  to  the  said  Cross 
and  his  heirs  forerer. 

^^  The  said  Cross  is  hereby  entitled  and  authorised  to  receive  all  the 
rent  that  has  accrued,  and  is  now  in  arrear,  or  that  may  hereafter 
accrue  under  said  agreement  for  the  house  therein  mentioned  and 
alluded. 

'^  In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
tenth  day  of  July,  eighteen  hiMidred  and  fifty-one. 

''  DAN'L  SAFFARANS.  [sbal.] 

^^  Signed,  sealed,  and  acknowledged  in  presence  of  the  undersigned 
witnesses : 

"  H  M.  Lusher. 
«'C.  G.  Leonar]>. 
"James  Rose,  Jr." 

Upon  this  instrument  Saffarrans  made  the  foTlowing  endorsenient : 

"  It  is  agreed  that  this  transfer  will  not  be  valid  until  R.  H.  Crit- 
tenden, Isaac  Saffarans,  and  A.  P.  Sheldon  endorse  on  it  their 
approval,  this  10th  July,  1851. 

'' DAN'L  SAFFARANS." 

On  the  15th  day  of  September,  A.  D*  1861,  G.  W.  Guthrie,  pro- 
fessing to  act  as  the  att(H*ney  of  Robert  H.  Crittenden,  and  Isaac  Saf- 
farans,  (6,)  made  and  endorsed  upon  the  instrument  last  above 
mentioned  (the  assignment  from  Saffarans  to  Cross)  the  following : 

''The  undersigned  signify  their  approval  to  within  transfer,  by 
affixing  hereto  their  seals  and  signatures,  this  fifteenth  (15th)  day  of 
September,  A.  D.  one  thousand  eight  hundred  and  fifty -one. 

*' ROBERT  H.  CRITTENDEN,  [seal.] 
*'By  his  attorney,  G.  W.  GUTHRIE. 

*'  ISAAC  SAFFARANS,  (B.)     [skal.] 

*'  Sealed  and  delivered  in  presence  of — 
"  Ward  McAllister." 
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On  the  26tk  d«y  <)f  January,  A.  D.  1852,  Isaac  Saffarans,  (B^) 
professing  to  act  as  the  attorney  in  fact  of  A.  P%  Sheldon,  made  and 
endorsed  npon  the  above  mentioned  assignment  from  Saffarans  to 
Gross,  the  following : 

'^  The  undersigned  signifies  his  approval  to  within  transfer,  by 
affixing  hereto  his  hand  and  seal,  this  twenty-sixth  day  of  January, 
one  thousand  eight  hundred  and  fifty-two. 

''  A.  P.  SHELDON,  [seal.] 

"  Per  ISAAC  SAFFARANS,  (B,) 

*'  His  attorney  in  fact. 
"  Signed,  sealed,  and  delivered  in  presence — witness: 
"  Ward  McAlustbr." 

On  the  10th  day  of  July,  A.  D.  1851,  Daniel  Saffarans  gave 
Robert  H.  Crittenden,  Isaac  Saffarans,  and  A.  P.  Sheldon  a  power 
of  attorney,  of  which  the  following  is  a  copy : 

''Know  all  men  by  these  presents,  that  I,  Daniel  Saffarans,  of  the 
town  of  Memphis,  in  the  State  of  Tennessee,  do  hereby  nominate, 
constitute,  and  appoint  Robert  H.  Crittenden,  Isaac  Saffarans,  and 
A.  P.  Sheldon,'  my  true  and  lawful  attorneys  in  fact,  for  me  and  in 
my  name  to  deliver  to  Alexander  Cross,  of  San  Francisco,  in  Cali- 
fornia, my  assignment  to  said  Cross  of  all  my  right,  title,  and  inte- 
rest in  and  to  an  iron  warehouse  in  San  Francisco,  together  with  all 
rents  accrued  or  to  accrue  on  the  same,  as  are  more  particularly  set 
forth  in  my  said  assignment,  bearing  date  of  the  10th  day  of  July, 
1851,  and  attached  to  a  certified  copy  of  my  contract  of  11th  Novem- 
ber, 1850,  with  T.  Butler  King,  collector  of  San  Francisco,  for  the 
rent  of  said  houses,  &c. 

''  And  my  said  attorneys  are  also  hereby' fully  authorized  and  em- 
powered to  receipt  for  and  receive  from  said  Cross  all  money,  bonds, 
or  notes  stipulated  to  be  received  by  me  as  the  consideration  for  said 
assignment,  and  to  take  from  said  Cross  a  release  of  all  responsibility 
on  my  part,  arising  out  of  any  and  all  contracts  heretofore  made 
between  us  in  relation  to  the  building  or  renting  of  said  house. 

^'  And  my  said  attorneys  are  also  hereby  fully  authorized  and  em- 
powered, if  any  objection  is  made  to  the  form  of  my  said  assignment 
or  its  mode  of  authentication,  to  alter  or  amend  the  same  at  their  dis- 
cretion, or  in  fact  to  make  any  new  or  other  ftssignment  for  me. 

^'  And  my  said  attorneys  are  also  hereby  fully  empowered  and  au- 
thorized to  substitute  another  attorney  in  their  places,  with  the  same 
full  powers  in  the  premises  as  are  hereby  conferred  on  them,  hereby 
binding  and  obliging  myself  to  ratify  and  confirm  whatever  my  said 
attorneys  or  their  substitute  may  do  in  the  premises,  and  making  their 
acts  as  binding  on  me  as  if  done  by  myself. 

^^  In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal  this 
10th  day  of  July,  1851. 

•   "  DAN'L  SAFFARANS.  [seal.] 

'^Signed,  sealed,  and  delivered  in  presence  of  the  undersigned 
witnesses : 

*'  H.  M.  Lusher. 
**  C.  G.  Leonard. 

"  jABiESRoSB,  Jr." 
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On  the  25th  day  of  July,  A.  D.  1851,  R.  H.  Crittendea  gave  to 
George  W.  Guthrie  a  power  of  attorney,  of  which  the  following  is  a 
copy: 

''  New  York,  July  25, 1851. 

*' Know  all  men  by  these  presents,  that  I,  R  H.  Crittenden,  of 
Frankfort,  Kentucky,  do  hereby  nominate,  constitute,  and  appoini; 
George  W.  Guthrie,  of  the  city  of  San  Francisco,  California,  my  true 
and  lawful  attorney  in  fact  to  act  for  me  under  the  foregoing  joint 
power  of  attorney  from  Daniel  Saffarans  to  Isaac  Saffarans,  A.  P. 
Sheldon,  and  myself,  with  power  of  substitution  ;  hereby  authorizing 
the  said  Guthrie  to  exercise  all  the  rights  and  powers  which  I  myself 
could  do  under  the  said  power  of  attorney  from  Daniel  Saffarans ; 
binding  myself  to  approve  whatever  the  said  Guthrie  may  do  in  the 
premises,  making  his  acts  as  binding  as  if  done  by  me. 

*'  Witness  my  hand  and  seal 

*^R.  H.  CRITTENDEN,  [l.  s.] 

'^  Signed  and  sealed  in  presence  of — 
''Jambs  Eldkedoe. 
"  George  N.  Sanders." 

The  last  two  powers  of  attorney  were  written  on  the  same  sheet  of 
paper. 

On  the  19th  day  of  November,  A.  D.  1851,  A.  P.  Sheldon  gave 
Isaac  Saffarans  (B)  a  power  of  attorney,  of  which  the  following  is  a 
copy: 

**  Know  all  men  by  these  presents,  that  I,  A.  P.  Sheldon,  of  Sum- 
ner county,  in  the  State  of  Tennessee,  recently  of  San  Francisco,  in 
the  State  of  California,  have  nominated,  constituted,  and  appointed, 
and  by  these  presents  do  nominate,  constitute,  and  appoint  Isaac  Saf- 
farans, (B,)  of  San  Francisco,  aforesaid,  my  true  and  lawful  attornej 
in  fact,  for  me  and  in  my  name  and  stead  to  endorse  my  name  and 
approval  upon  a  certain  deed  of  conveyance,  executed  by  Daniel  Saf- 
farans, of  Shelby  county,  Tennessee,  to  Alexander  Cross,  of  England, 
now  in  San  Francisco,  about  the  month  of  June,  1851,  whereby  the 
said  Daniel  Saffarans  conveyed  to  the  said  Cross  an  iron  fire-proof 
warehouse  of  four  stories,  erected  by  said  Cross  in  the  city  of  San 
Francisco  aforesaid,  which  said  warehouse  is  now  occupied  by  the 
government  of  the  United  States,  under  a  lease  from  the  said  Daniel 
Saffarans,  for  custom-house  purposes,  it  being  now  impracticable  for 
me,  in  the  absence  of  papers  relating  to  the  same,  to  describe  the 
property  conveyed  by  said  deed  with  more  minuteness  and  precision, 
which  said  deed  was  sent  to  California  by  the  said  Daniel  Saffarans  as 
an  escrow  to  take  effect  as  a  deed  upon  condition  that  the  same  should 
be  approved  and  endorsed  by  Robert  Crittenden,  the  said  Isaac  Saffa- 
rans, (B,)  and  myself,  and  the  same  has  been  approved  and  endorsed 
by  the  said  Robert  Crittenden,  by  George  Guthrie,  his  attorney  in  fact, 
and  by  the  said  Isaac  Saffarans,  (B,)  and  would  have  been  approved 
and  endorsed  by  myself,  in  person,  had  I  not  left  California  before  the 
said  deed  arrived  there. 

**And  I  hereby  engage  to  ratify  and  confirm  the  approval  and  en- 
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dorsement  of  the  said  deed  by  my  said  attorney  in  fact,  as  fully  and 
amply  as  though  the  same  were  done  by  myself  in  proper  person. 

'^In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
my  seal,  this  19th  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-one 

*^A.  P.  SHELDON,     [l.  s.]" 

On'the  12th  day  of  April,  A.  D.  1851,  Daniel  Saffarans  gave  Isaac 
Safiarans,  (B,)  power  of  attorney,  of  which  the  following  is  a  copy  : 

'^Know  all  men  by  these  presents,  that  I,  Daniel  Saffarans,  of  the 
county  of  Shelby,  and  State  of  Tennessee,  have  nominated,  constituted, 
and  appointed,  and  by  these  presents  do  nominate,  constitute,  and 
appoint  my  son,  Isaac  Saffarans,  (B,)  now  of  San  Francisco,  in  the 
State  of  California,  my  true  and  lawful  attorney  in  fact,  for  me  and  in 
ay  name  to  demand,  collect,  and  receive  all  moneys  due  to  me,  or 
hereafter  to  become  due  to  me  m  the  State  of  California,  and  particu- 
larly to  demand  and  receive  from  the  collector  of  the  customs  at  the 
port  of  San  Francisco,  or  any  other  proper  officer  whose  duty  it  may 
be  to  pay  the  same,  all  moneys  now  due  or  hereafter  to  become  due  to 
me  from  the  government  of  the  United  States  ^f  America,  for  the  rent 
of  an  iron 'warehouse  in  San  Francisco,  under  a  contract  made  by  me 
with  the  said  government,  and  full  receipts  and  acquittances  for  all 
such  moneys  to  execute  in  my  name. 

^' And  I  do  also  hereby  furthcf  authorize  and  empower  my  said  at- 
torney in  fact,  for  me  and  in  my  name  to  purchase  from  Alexander 
Cross  all  his  interest  in  an  iron  warehouse  in  San  Francisco,  erected 
by  said  Cross  under  a  contract  with  me ;  the  extent  of  said  interest 
being  twenty-seven  and  two-thirds  one  hundredths  (f  VJ)  ^^  *^®  whole, 
and  to  pay  to  said  Cross  whatever  may  be  due  to  him  from  me  on 
account  of  advances  made  by  him  for  me  towards  the  purchase  of  the 
lot  on  which  the  said  warehouse  is  erected,  and  the  erection  of  said 
warehouse  ;  and  if  it  shall  be  necessary  to  raise  money  for  the  purpose 
of  making  the  said  purchase  and  payment,  I  hereby  authorize  my  said 
attorney  in  fact  to  raise  the  same  by  a  loan,  to  any  amount  not  exceed- 
ing ninety  thousand  dollars^  (|90,000,)  and  to  secure  the  repayment 
thereof  by  an  assignment  of  the  rents  of  the  said  warehouse  hereafter 
to  become  due  from  the  government  of  the  United  States,  in  such 
manner  as  may  be  agreed  on  by  the  party  or  parties  loaning  the  money 
and  my  said  attorney  in  fact,  to  whose  discretion  I  confide  all  the  de- 
tails of  the  necessary  arrangements  respecting  the  security  to  be  given 
for  said  loan  ;  and  I  hereby  engage  to  ratify  and  confirm  all  the  acts 
and  things  that  may  be  done  by  my  said  attorney  in  fact  in  the  pre- 
mises pursuant  to  this  power  of  attorney,  in  as  full  and  ample  a 
manner  as  though  the  same  were  done  by  myself  in  proper  person. 

**  Oiven  under  my  hand  and  seal  this  twelfth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-one. 

*^  DANIEL  SAFFARANS.     [l.  s.]" 

On  the  15th  day  of  September,  A.  D.  1851^  Isaac  Saffarans,  (B,) 
professing  to  act  as  attorney  for  Daniel  Saffarans,  endorsed  upon  the 
above  mentioned  copy  of  the  contract  of  the  11th  day  of  November, 
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A.  D.  1850^  between  the  United  States  and  Daniel  Saffarans,  ae 
follows : 

"Sak  Francisoo,  September  15,  1851. 

''Sir  :  Having  assigned  and  transferred  to  Alexander  Cross  within 
contract,  you  will  please  pay  all  back  and  future  rents  arising  under 
same  to  said  Alexander  Cross. 

''I  am,  very  respectfully,  sir,  your  obedient  servant, 

*•  DANIEL  SAFFARANS, 
"Per  attorney,  ISAAC  8AFFARANS,  (B.) 
*'Hon.  T    Butler  King, 

*'  CcUector  of  the  port  of  San  Francisco/' 

T.  Butler  King,  as  collector,  of  the  port  of  San  Francisco,  made, 
upon  the  last  mentioned  copy  of  the  contract  of  the  11th  day  of  No- 
vember, A.  D.  1850,  the  following  endorsement : 

''  I,  as  collector  of  the  port  of  San  Francisco,  do  hereby  accept  the 
iron  warehouse  erected  by  Alexander  Cross  upon  a  part  of  the  water 
lot.  No.  49,  on  Battery  street,  now  in  the  occupation  of  the  United 
States  government  as  a  bonded  warehouse,  as  the  warehouse  contracted 
to  be  built  by  Daniel  Saffarans,  as  provided  in  a  contract  of  which 
the  within  is  a  copy.  And  I  do  hereby  officially  recognize  said  Cro88 
as  landlord,  it  being  understood  that  I  am  to  incur  no  individaal 
responsibility  in  the  premises.  This  aoceptance  to  date  as  if  done 
14th  January,  1851. 

''  T.  BUTLER  KING, 
''  Collector  of  the  Port  of  San  Francisco." 

The  Secretary  of  the  Treasury,  in  a  letter  dated  April  12,  A.  D. 
1853,  addressed  to  R.  P.  Hammond,  esq.,  collector  of  San  Francisco, 
said :  '^  The  agreement  between  Daniel  Saffarans  and  James  Collier, 
under  date  of  the  28th  of  April,  1849,  appears  to  have  been  made  in 
Hamilton  county,  Ohio,  for  the  building  by  Saffarans  of  a  fire-proof 
building  at  San  Francisco,  on  a  site  to  be  selected  by  said  Collier,  and 
the  lease  of  it  for  fifteen  years,  at  a  rent  of  $  ,  which  contract  was 
approved  by  Wm.  M.  Meredith,  Secretary  of  the  Treasury,  on  condi- 
tion that  the  rate  of  rent  to  be  paid  for  the  building  should  be  agreed 
u^on  by  the  collector  and  approved  bv  the  Secretary,  and  the  rent 
stipulated  for  to  depend  upon  and  to  be  paid  out  of  appropriations 
expressly  made  by  Congress  for  the  purpose  and  from  no  other  source, 
or  according  to  existing  laws  at  the  time  of  payment. 

^'  The  supplemental  agreement  to  give  effect  to  the  proceeding, 
under  date  of  the  11th  November,  1850,  between  T.  Butler  King,  and 
Daniel  Saffarans^  recites  the  building  was  completed,  that  the  col- 
lector^ King)  had  contracted  to  rent  said  warehouse  for  fifteen  years, 
at  $2,000  per  month  ;  that  the  contract  was  sent  to  Washington,  and 
Thomas  Corwin  disapproved  the  rent  at  $2,000  per  month.  On  the 
11th  November,  1850,  it  appears  the  rent  was  fixed  at  .$1,800 
[1,500?]  per  month,  for  ten  years  from  taking  possession,  between  the 
owners  and  T.  Butler  King. 

'*  T.  Butler  King  was  appointed  collector  on  the  14th  October,  1850, 
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and  the  law  requires  he  shouldy  before  entering  on  his  daties,  take  the 
oath  of  office  in  his  collection  district.  He  was  in  Washington  at  the 
time  of  his  appointment,  and  had  not  on  the  11th  November,  1850, 
given  bond  or  taken  the  oath  of  office,  and  was  consequently  not  col- 
lector. He  was  in  the  same  condition  when  the  supposed  agreement 
for  a  rent  of  $2,000  per  month  was  made. 

'^The  law  -requires  the  sworn  collector  to  make  these  contracts,  and 
he  must  be  sworn  in  the  district,  and  he  ought  to  see  the  houses  he 
rents,  and  know  the  value  of  the  rent  by  actual  personal  knowledge. 
He  was  not  a  collector  when  the  rent  was  fixed  at  $1,500  per  month, 
and  was  not  in  the  district,  and  had  not  the  knowledge,  and  could  not 
know  the  value  of  the  property  or  its  adaptation  to  the  public  use. 
This  pretended  lease  is  not  binding  on  the  United  States. 

'"The  collector  will  abandon  the  premises  mentioned  in  the  agree- 
ment with  *  *  *  *  and  that  with  Daniel  Saffarans,  and  notify 
the  lessors  respectively  that  rent  will  no  longer  be  paid  for  said  build- 
ings, and  that  said  pretended  leases  are  held  void." 

T.  Butler  King  took  the  oath  of  office  as  collector  of  the  district  of 
San  Francisco  on  the  31st  day  of  October,  A.  D.  1850,  before  Hon. 
Sam.  B.  Betts,  United  States  judge  for  the  southern  district  of  New 
York. 

E.  0.  Seaman,  acting  comptroller,  in  a  letter  to  T.  Butler  King, 
dated  November  1,  A.  D.  1850,  said:  **  Tour  official  bond  having 
been  received  and  approved,  your  commission  as  collector  is  herewith 
transmitted.  Inasmuch  as  there  is  question  about  the  legality  of  your 
oath  of  office  endorsed  thereon,  taken  before  the  judge  of  the  district 
court  for  the  southern  district  of  New  "Eork,  you  are  hereby  required, 
before  entering  upon  the  duties  of  your  office,  to  take  another  oath 
of  office  within  the  collection  district  before  some  judge  or  magistrate 
authorized  to  administer  oaths  therein,  and  have  the  official  character 
and  signature  of  such  officer  duly  certified  by  the  clerk  of  a  court  of 
record  of  the  proper  county  under  his  seal  of  office,  in  accordance  with 
the  form  of  oatn  and  certificate,  and  the  instructions  at  the  bottom 
of  the  blank  bond  herein  enclosed  *  and  you  will  please  to  transmit 
the  same,  so  certified,  forthwith  to  this  office." 

On  the  8th  day  of  January,  A.  D.  1861,  T.  Butler  King,  collector 
of  the  district  of  San  Francisco,  took  the  oath  of  his  office  within  his 
district  before  a  judge  of  the  4th  district  court  in  the  State  of  Cali- 
fornia. 

The  Secretary  of  the  Treasury,  in  his  letter  to  the  collector  of  San 
Francisco,  dated  April  12,  A.  D.  1853,  omitted  to  notice  the  joint 
resolution  of  February  14,  A.  D.  1860.  This  resolution  expressly 
provides,  ''That  the  Secretary  of  the  Treasury  shall  be  authorized  to 
dispose  of  the  bonded  warehouses  now  leased  by  government,  on  or 
before  the  first  of  January  next,  on  the  best  practicable  terms  for  the 
government ;  but  he  may  retain  such  parts  of  said  houses,  or  lease 
stuih  other  houseSy  at  his  discretion,  as  may  be  necessary  for  the  storage 
of  unclaimed  goodsj  or  goods  which  for  any  other  reason  are  required 
by  law  to  be  stored  by  the  government." — (9  Stat,  at  Lar.,  pp.  660-1. 
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See  the  opinion  of  this  coart  in  the  case  of  Theodore  Adams  t;^.  The 
United  States.) 

In  pursuance  of  the  instructions  above  mention^,  the  collector  of 
San  FranciBco  gave  notice  to  the  petitioner  in  writing,  as  follows: 

^^  CuSTOM-HOUSBy  SaN  FfiANCISCOy 

''Collector's  Office^  August  4,  1853. 

"Sir:  I  have  the  honor  to  inform  you,  that  in  obedience  to  instruc- 
tions which  I  have  received  from  the  Secretary  of  the  Treasury,  under 
date  of  April  12,  1853,  that  '  the  pretended  lease'  under  which  the 
warehouse  belonging  to  you  on  Battery  street  has  been  occupied  for 
the  storage  of  goods  by  the  United  States,  '  is  not  binding  on  the 
United  States,'  and  that  I  am  to  abandon  that  building  ;  I  shall  on 
the  13th  instant  give  up  the  possession  of  the  said  store,  and  no4  pay 
any  rent  for  it  after  that  date. 

**  Respectfully,  your  obedient  servant, 

**RICHARD  P.  HAMMOND, 

"  CoUectar. 

"  Alexandke  Cross,  Esq." 

The  petitioner  replied  to  this  notice  as  follows: 

"San  Francisco,  Augi^t  13,  1853. 

''Sir:  I  have  to  acknowledge  the  receiptof  a  letter  from  you,  under 
date  August  4th,  apprising  me  that  in  obedience  to  instructions  from 
the  Secretary  of  the  Treasury,  you  will  on  the  13th  instant  give  up 
the  possession  of  my  warehouse  on  Battery  street,  and  not  pay  any 
rent  for  it  after  that  date. 

''I  do  not  recognize  a  right  in  the  Secretary  of  the  Treasury  to 
rescind  my  contract  with  the  government  in  reference  to  said  ware- 
house, and  I  shall  therefore  claim  payment  of  rent  pursuant  to  said 
contract  until  the  expiration  of  the  term  for  which  the  building  was 
leased. 

''  Respectfully,  your  obedient  servant, 

*'ALEX.  CROSS. 
"Richard  P.  Hammond,  Esq., 

'  *  OoUeciar  of  Oustams. ' ' 

On  the  15th  day  of  August,  A.  D.  1853,  the  collector  gave  notice 
to  the  Secretary  of  the  Treasury  as  follows : 

"  Custom-house,  San  Francisco, 

''CoUectar's  Office^  August  15,  1853. 

"  Sir  :  I  have  the  honor  to  inform  you  that  I  have,  in  obedience  to 
your  instructions  dated  April  12th,  1853,  abandoned  the  store  leased 
from  Daniel  Saffarans,  and  transmit  herewith  a  copy  of  the  notice 
served  upon  Mr.  Cross  the  assignee  of  Saffarans.  The  bonded  mer- 
chandise which  was  stored  in  that  warehouse  has  been  transferred  to 
a  store  of  brick,  fire-proof,  which  has  been  bonded  by  Messrs.  Hall  & 
Co.,  on  the  corner  of  Gieen  and  Battery  streets.     The  unclaimed 
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merchandise  has  been  removed  to  Eldridge's  stores,  corner  of  Union 
street.  That  which  has  been  in  store  over  nine  months  will  be  sold 
at  auction  on  the  22d  instant. 

**  I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

**  RICHARD  P.  HAMMOND, 

^^  Hon.  James  Gdthrie, 

^^ Secretary  of  the  Treasury^  Washington.** 

From  the  13th  day  of  August  till  the  Ist  day  of  September,  A.  D. 
1853,  the  warehouse  in  question  was  unoccupied.  From  the  1st  day 
of  September,  A.  D.  1853,  till  the  1st  day  of  September,  A.  D.  1854, 
it  was  occupied  by  Francisco  Salvador  Alvarez,  to  whom  it  was  leased 
at  the  rent  of  seven  hundred  and  fifty  dollars  a  month.  From  the 
1st  day  of  September,  A.  D.  1854,  to  the  10th  day  of  August,  A.  D. 
1855,  Cross  &  Co.  received  goods  therein  on  storage,  at  rates  specified 
in  an  account  appended  to  the  deposition  of  Henry  Lund.  From  the 
10th  day  of  August,  A.  D.  1855,  till  the  early  part  of  the  year  185T, 
J.  J.  Southgate  &  Co.  occupied  about  three-fourths  of  the  first  floor, 
at  a  rent  of  one  hundred  dollars  a  month ;  and  Cross  &  Co.  received 
goods  in  the  rest  of  the  building  on  storage,  at  rates  specified  in  the 
account  alrettdy  mentioned,  appended  to  the  deposition  of  Henry 
Lund. 

The  rent  received  from  F.  S.  Alvarez  amounted  to  the  sum  of  nine 
thousand  dollars.  The  rent  received  from  J.  J.  Southgate  &  Co.  to 
the  10th  of  November,  A.  D.  1856,  amounted  to  the  sum  of  fifteen 
hundred  dollars.  Cross  &  Co.  received  for  storage  up  to  and  inclusive 
of  the  14th  day  of  November,  A.  D.  1856,  the  sum  of  six  thousand  one 
hundred  and  twenty-one  dollars  and  seventeen  cents ;  and  incurred  ex- 
penses in  receiving  and  delivering  to  the  amount  of  nivie  hundred  and 
forty  five  dollars,  leaving  the  ''amount  of  net  storage"  the  sum  of 
five  thousand  one  hundred  and  seventy-six  doUars. 

The  petitioner  now  claims  as  follows : 

For  rent  of  the  above  mentioned  iron  warehouse,  from 
the  13th  day  of  August,  A.  D.  1853,  to  the  14th  day 
of  November,  A.  D.  1856,  39  months,  at  $1,500  a 
month $58,500  00 

He  offers  to  give  the  United  States  credit  as  follows  : 

For  the  money  received  from  F.  8.  Alvarez $9,000  00 

For  the  money  received  from  J.  J.  Southgate  &  Co 1,500  00 

For  the  money  received  for  storage 5,176  00 

15,676  17 
After  deducting  therefrom  a  commission  of  five  per  cent.  783  80 

Net  amount  to  be  credited 14^892  37 

Balance  now  claimed. 43,607  63 

58,500  00 
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The  petitioner  claims  the  above  balance  of  forty-three  thousand  six 
hundred  and  seven  doUara  and  stxty-ihree  cents,  with  interest  thereon 
at  the  rate  of  ^ix  per  centum  per  annum. 

I  am  of  the  opinion  that  the  lease  from  Daniel  Saffarans  to  the 
United  States  is  valid  as  a  lease  to  them  of  the  warehouse  for  ten 
years,  at  the  rent  of ffleen  hundred  dollars  a  month,  payable  monthly; 
and  that  the  United  States  are  liable  and  bound  to  pay,  to  whomso- 
ever may  be  legally  entitled  thereto,  the  rent  from  the  13th  day  of 
August,  A.  D.  1853,  till  the  13th  day  of  January,  A.  D.  1861,  when 
the  term  will  expire,  subiect  to  a  deduction  for  such  profits  as  have 
been  or  may  be  reasonably  realized  therefrom. 

I  am  also  of  the  opinion  that  it  was  not  incumbent  upon  the  peti- 
tioner to  take  possession  of  the  warehouse  when  it  was  abandoned  by 
the .  United  States,  or  to  take  any  steps  thereafter  to  make  it  in  any 
way  available  during  the  term  for  which  it  was  leased.  But  as  he 
has  done  so,  he  is,  under  the  circumstances,  responsible  to  the  United 
States  only  for  such  profits  as  he  may  have  reasonably  realized  there- 
from. I  think,  too,  that  the  claim  of  a  commission  of  five  per  centum 
upon  the  amount  received  for  rents  and  storage  is  reasonable  and 
just. 

But  since  the  first  hearing  of  this  case  a  doubt  has  arisen  in  regard 
to  the  su£Sciency  of  the  proof  of  the  title  of  the  petitioner  as  assignee 
of  Daniel  Safiarans  ;  and  that  question  has  again  been  argued  before 
us  ;  the  petitioner,  by  his  counsel,  stating  that  he  can  ofier  no  further 
evidence.  Upon  consideration  of  the  whole  evidence  on  this  point,  I 
am  of  the  opinion  that  the  petitioner's  title  is  not  sufficiently  shown. 

Before  the  former  hearing  of  this  case,  the  solicitor  for  the  United 
States  and  the  counsel  for  the  petitioner  filed  in  this  case  the  follow- 
ing paper : 

"  in  the  court  op  claims. 
^^Alexandbr  Cross  vs.  The  United  States. 

'^  Xt  is  agreed  that  the  paper  marked  thus,  (Paper  No.  1,)  and  pat 
on  file  in  this  case,  is  a  true  copy  of  the  original  article  of  agreement 
between  Daniel  Safiarans,  of  the  first  part,  and  the  United  States  of 
America,  by  James  Collier,  collector  of  the  district  of  San  Francisco. 
California,  of  the  second  part,  and  of  the  approval  of  said  agreement 
by  W.  M,  Meredith,  Secretary  of  the  Treasury. 

^*  That  the  paper  marked  thus,  (Paper  No.  2,)  and  also  put  on  file 
in  this  case,  contains  true  copies  of  the  originals  of  the  following 
enumerated  papers,  to  wit : 

*'  1st.  A  copy  of  the  article  of  agreement  of  the  11th  of  November, 
1850,  between  T.  Butler  King,  collector  of  the  port  of  San  Francisco, 
for  and  on  behalf  of  the  United  States  government,  of  the  first  part, 
and  Daniel  Safiarans,  of  the  second  part. 

^^  2d.  A  copy  of  the  approval  of  the  last  named  article  of  agreement 
by  Thomas  Cor  win,  Secretary  of  the  Treasury,  endorsed  on  said  original 
article  of  agreement. 

'^  3d.  A  copy  of  the  assignment  of  said  last  named  article  of  agree- 
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ment  by  said  Daniel  Saffarans  to  Alexander  Cross^  the  plaintiff  in 
this  case. 

**  4th.  A  copy  of  the  approval  of  said  assignment  by  E.  W.  Crit- 
tenden, A.  P.  Sheldon,  and  Isaac  Saffarans,  (B,)  as  the  attorneys  of 
said  Daniel  Saffarans,  endorsed  on  said  agreement. 

*'  6th.  A  copy  of  a  letter  of  said  Daniel  Saffarrans  by  his  attorney, 
Isaac  Saffarans,  (B,)  of  the  date  of  the  15th  of  September,  1851, 
addressed  to  T.  Bntler  King,  collector  of  the  port  of  San  Francisco, 
notifying  him  that  said  article  of  agreement  of  the  10th  of  November, 
1850,  had  been  assigned  to  said  Alexander  Cross,  and  requesting  him 
to  pay  all  back  and  future  rents  to  said  Cross. 

'^  6th.  A  copy  of  the  acceptance  by  said  T.  Butler  King^  as  collector 
of  the  port  of  San  Francisco,  of  the  iron  warehouse  named  in  said 
article  of  the  11th  of  November,  A.  D.  1850,  and  of  his  official  recog- 
nition of  said  Alexander  Cross  as  the  landlord  to  whom  the  rents  of 
said  warehouse  were  to  be  paid. 

''  It  is  agreed  that  the  paper  marked  thus,  (Paper  No.  3,)  and  also 
put  on  file  in  this  case,  is  the  original  letter  of  Richard  P.  Hammond, 
collector  of  San  Francisco,  to  Alexander  Cross,  notifying  him  that,  in 
pursuance  to  instructions  from  the  Secretary  of  the  Treasury,  he 
should,  on  the  13th  of  August,  1853,  abandon  said  warehouse,  and 
stop  the  payment  of  rent  from  that  date. 
**  Signed — 

"M.  BLAIR, 

"  Solicitor  United  States. 
«^S.  F.VINTON, 

**  For  Alexander  Cross. 

*'  June  4,  1857/' 

On  the  paper  containing  the  power  of  attorney  from  Daniel  Saffa- 
rans to  Robert  H.  Crittenden,  Isaac  Saffarans,  and  A.  P.  Sheldon, 
and  the  power  of  attorney  from  R.  H.  Crittenden  to  George  W. 
Guthrie,  the  solicitor  made  the  following  endorsement :  ^^  I  waive  all 
objection  to  the  admissibility  of  this  paper  in  evidence.''  Signed  ''  M. 
Blair,  solicitor,"  and  dated  **  Washington,  June  4,  1857-" 

On  the  power  of  attorney  from  A.  P.  Sheldon  ^to  Isaac  Saffarans, 
(B,)  the  solicitor  made  the  following  endorsement:  ^^  I  waive  all 
objection  to  the  admissibility  of  this  paper  in  evidence."  Signed  ^^  M. 
Blair,  solicitor,"  and  dated  "  Washington,  June  4,  1857." 

On  the  power  of  attorney  from  Daniel  Saffarans  to  Isaac  Saffa- 
rans, (B,)  the  solicitor  made  the  following  endorsement :  ^^  I  waive 
objection  to  the  admissibHity  of  this  paper  in  evidence."  Signed  '^  M. 
Blair,  solicitor/'  and  dated  "  June  4,  1857." 

All  the  papers  above  mentioned  were  read  by  the  petitioner's 
counsel  in  evidence,  without  any  objection  being  made  by  tne  solicitor 
lor  the  United  States. 

I  understand  the  above  mentioned  agreement  between  the  solicitor 
of  the  United  States  and  the  counsel  for  the  petitioner,  and  the  several 
endorsements  above  mentioned  made  by  the  solicitor  of  the  United 
States,  as  solemn  admissions^  the  object  of  which  was  to  dispense  with 
the  necessity  of  producing  the  originals,  where  copies  only  are  filed, 
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and  of  proving  the  due  execation  of  any  of  the  originals.  I  am  there- 
fore  of  the  opinion  that  we  are  bound  to  treat  the  above  copies  as 
originals,  and  to  consider  the  execution  of  all  the  originals  as  solemnly 
admitted. 

In  the  above  agreement  of  counsel,  as  it  was  originally  drawn,  at 
the  conclusion  of  the  sixth  enumeration,  after  the  word  ''  paid/'  there 
was  added  as  follows :  ^'  and  it  is  agreed  that  no  further  proof  will  be 
required  of  said  assignment  of  said  article  of  agreement  of  said  11th 
of  November,  1860,  and  of  the  recognition  of  said  Cross  as  the  land- 
lord to  whom  rent  was  to  be  paid  by  the  United  States."  This  was 
stricken  out  by  drawing  the  pen  across  it ;  the  object  plainly  being  to 
avoid  an  admission  of  a  mere  conclusion  of  law ;  for  whether  the 
papers  above  mentioned,  as  understood  by  me,  do  or  do  not  prove  the 
assignment  from  Saffarans  to  Cross  is  merely  a  conclusion  of  law. 

But  it  is  plain,  I  think,  that  those  papers  do  not  show  a  valid  assign- 
ment from  Daniel  Saffarans  to  the  petitioner.  Isaac  Saffarans  alone, 
in  proper  person,  endorsed  his  approval  on  the  assignment.  George 
W.  Gruthrie,  professing  to  act  as  the  attorney  in  fact  of  Robert  H. 
Crittenden,  undertook  to  endorse  the  approval  of  the  latter  thereon  ; 
but  he  was  not  duly  authorized  to  do  so.  The  power  of  attorney 
under  which  he  acted  was  invalid.  It  purported  to  confer  on  him  the 
powers  conferred  on  R.  H.  Crittenden  by  the  power  of  attorney  from 
Daniel  Saffarans  to  Robert  H.  Crittenden,  Isaac  Saffarans,  and  A. 
P.  Sheldon.  But  the  latter  power  of  attorney  conferred  on  those  three 
persons  a  joint  and  not  a  several  power  ;  and  the  power  of  substitu- 
tion therein  contained  was  a  joint  and  not  a  several  power.  The  three 
jointly  had  the  power  to  appoint  a  substitute,  but  no  one  of  them  had 
such  power  separately.  The  power  of  attorney,  therefore,  from  Robert 
H.  Crittenden  to  George  W.  Guthrie  was  invalid  ;  it  gave  no  power 
to  Guthrie  to  act  in  the  premises  ;  hence,  there  was  no  approval  by 
Crittenden,  Isaac  Saffarans,  and  A.  P.  Sheldon  of  the  assignment 
from  Daniel  Saffarrans  to  the  petitioner  ;  and  according  to  the  express 
stipulation  between  the  parties  that  assignment  is  not  to  be  valid 
until  such  approval  is  endorsed  thereon. 

I  am  therefore  of  the  opinion  that  the  petitioner  has  not  shown  a 
title  to  relief. 


in  the  court  of  claims. 

Alexander  Cross  vs.  The  United  States. 

LoRiNQ,  Judge. 

I  concur  in  the  opiilion  that  has  just  been  read  in  all  respects,  except 
that  I  think  the  petitioner's  legal  title  is  defective  in  this — 

He  claims  under  an  assignment  of  the  lease,  and  has  put  in  evidence 
the  deed  of  assignment  itself.  It  requires  expressly  that  the  approval 
of  R.  H.  Crittenden,  Isaac  Saffarans,  and  A.  P.  Sheldon^  should  be 
endorsed  upon  it,  as  a  condition  precedent  to  its  validity  as  a  deed. 

The  approval  by  Crittenden  is  not  shown.  An  approval  is  signed 
by  his  attorney,  G.  W.   Guthrie ;   but  the  power  of  attorney  from 
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Crittenden,  under  which  Guthrie  acted,  only  purported  to  substitute 
him  for  Crittenden  in  another  power  of  attorney,  made  by  Daniel 
^affarans  to  R.  H.  Crittenden,  Isaac  Saffarans,  and  A.  P.  Sheldon ;  and 
this  power  of  attorney  does  not  provide  for,  include,  or  refer  to  the 
approval  of  the  assignment,  but  relates  exclusively  to  other  and  differ- 
ent matters,  and  a  substitution  of  Guthrie  for  Crittenden,  under  this 
power,  could  authorize  Guthrie  to  act  only  in  those  matters  to  which 
the  power  of  attorney  referred. 

The  approval  by  Crittenden  was  provided  for  in  a  separate  writing, 
and  from  its  nature,  as  a  matter  of  personal  truth  and  confidence, 
he  could  not  delegate  it  to  an  attorney,  and  there  is  no  instrument 
of  his  in  the  case  that  even  purports  to  do  so  or  shows  any  such 
intent.  The  approval,  therefore,  signed  by  Guthrie,  as  Crittenden's 
attorney,  is  unauthorized  and  a  mere  nullity,  of  no  legal  effect  for 
any  purpose. 

Then  a  legal  approval  by  Sheldon  cannot  be  inferred  from  the 
delivery  of  the  assignment  by  Guthrie  as  Sheldon's  attorney,  because 
Sheldon's  approval  is  required  to  be  endorsed,  and  therefore  express; 
and  an  approval  merely  inferred  from  anything,  and  not  endorsed, 
would  be  legally  insufficient.  The  requirement  of  the  endorsement 
is  the  same  as  that  of  the  approval ;  one  is  as  material  as  the  other, 
and  both  are  absolutely  essential  to  the  validity  of  the  deed. 

As  the  petitioner  has  put  in  evidence  the  deed  of  assignment  itself, 
the  positive  proof  that  it  was  not  legally  executed  excludes  all 
inference  to  the  contrary  from  the  facts  of  the  case,  and  consequently 
his  title  to  the  relief  he  prays  for  is  not  made  out. 
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